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and  hogsheads  and  fermenting  tubs  and  a  copper  cooler,  not  fastened  to 
the  freehold,  are  not  flxtoresof  a  brewery,  subject  toa^ortgage  of  the  hud* 
(Am  naU  p.  6.) 

AOnOH'  to  preyent  remoyal  of  fixtures.     The  head-note  states 
the  ix>mt.     The  defendant  had  judgment  below. 

P.  Hooker f  for  appellant. 

Ooorgo  If.  BaoBter,  respondent  in  person. 

MiTCHELLy  J.  In  Februaiy,  I88I9  the  defendants  Mueller  and 
Sieboldy  being  the  owners  of  certain  real  estate  upon  which  was 
situated  a  brewery^  executed  a  mortgage  on  the  premises  to 
the  plaintiff.  In  Februaiy^  1883,  the  same  parties  executed 
a  chattel  mortgage  on  the  articles  in  controversy  to  defend- 
ant Baxter.  The  plaintiff  claims  that  these  articles  were  fixtures 
constituting  a  part  of  the  realty,  and  as  such  were  coyered  by  his 
mortgage  on  the  land.  On  the  other  hand,  defendant  Baxter 
claims  that  they  were  chattels.     This  presents  the  only  point  in  the 
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Wolford  ▼.  Baxter. 


case.  The  court  below  held  that  the  air-pump  and  the  iron  pump, 
which  were  fastened  to  the  building,  were  a  part  of  the  realty  and 
covered  bjr  plaintiff's  mortgage.  Hence,  as  Baxter  does  not  object, 
tlicse  articles  need  not  be  considered.  It  is  too  plain  to  require 
argument  that  the  loose,  circular  rotary  pumps,  the  swimmers,  ice- 
tools,  pitching-machine,  and  kettle  were  mere  chattels.  In  fact, 
plaintiff  makes  no  point  as  to  them.  This  reduces  the  controyersy 
to  three  classes  of  articles,  to  wit,  forty-seven  large  coops,  casks  or 
hogsheads  used  for  holding  and  storing  beer,  twelve  fermenting- 
tubs  and  one  copper  cooler.  In  fact  they  may  be  reduced  to  two 
classes,  for  the  coops  and  fermenting  tubs  stand  on  the  same  foot- 
ing. The  case  was  submitted  in  the  court  below  upon  an  agreed 
statement  of  facts,  which  we  will  leave  to  be  set  out,  so  &r  as  ma- 
terial, in  the  statement  of  the  case. 

It  has  often  been  remarked  that  the  law  of  '^  fixtures  "  is  one  of 
the  most  uncertain  titles  in  the  entire  body  of  jurisprudence.  The 
lines  between  personal  property  and  fixtures  is  often  so  close  and  so 
nicely  drawn  that  no  precise  and  fixed  rule  can  be  laid  down  to 
control  all  cases.  It  is  difficult,  if  not  impossible,  to  give  a  defini- 
tion of  the  term  which  may  be  regarded  of  universal  application. 
Each  case  must  be  more  or  less  dependent  upon  its  own  peculiar 
facts.  Whether  a  thing  is  a  fixture  or  not  has  been  sometimes  said 
to  be  a  question  partly  of  law  and  partly  of  fact.  Almost  every 
court  and  every  text-writer  has  attempted  to  define  the  term. 
None  of  these  definitions  are  infallible  or  of  universal  application; 
but  they  are  of  service  in  determining  whether  an  article  is  or  is 
not,  in  a  given  case,  a  fixture.  These  definitions  may  be  found 
collected  in  almost  any  law  dictionary  or  text-book  on  the  subject. 
We  shall  neither  quote  them  nor  attempt  to  give  a  definition  of  our 
own,  but  simply  say  that  they  all  agree  that  ^'  fixtures,''  in  the  pri- 
mary meaning  of  the  term  (and  distinguished  from  movable  or 
tenants*  fixtures),  means  chattels  annexed  to  the  realty  so  as  to  be- 
come a  part  of  it. 

While  not  agreeing  as  to  the  necessity  for  or  the  degree  of  im- 
portance to  be  attached  to  the  fact  of  actual  physical  annexation, 
yet  the  authorities  generally  unite  in  holding  that  to  constitute  a 
fixture  the  thing  must  be  of  an  accessory  character  and  must  be  in 
some  way  in  actual  or  constructive  union  with  the  principal  sab- 
ject,  and  not  merely  brought  upon  it;  that  in  determining  whether 
the  article  is  personal  property,  or  has  become  a  part  of  the  realty. 
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there  should  be  considered  the  fact  and  character  of  annexation, 
the  nature  of  the  thing  annexed,  the  adaptability  of  the  thing  to 
the  use  of  the  land,  the  intent  of  the  party  in  making  the  annexa- 
tion, the  end  sought  by  annexation,  and  the  relation  of  the  pmrty 
making  it  to  the  freehold.  These  other  tests  named,  while  haying 
an  important  bearing  upon  the  questions  whether  there  has  been  an 
annexation,  and  if  so  its  effect,  do  not  however  do  away  with  the 
necessity  of  annexation,  either  actual  or  constructive,  to  constitute 
a  fixture.  This  would  inyolye  a  contradiction  of  terms  and  wipe 
out  the  fundamental  distinction  between  real  and  personal  prop- 
erty. A  thing  may  be  said  to  be  constructiyely  attached  where  it 
has  been  annexed  but  is  separated  for  a  temporary  purpose,  as  in 
the  case  of  a  millstone  remoyed  for  the  purpose  of  being  dressed 
or  where  the  thing,  although  neyer  physically  fixed,  is  an  essential 
port  of  something  which  is  fixed;  as  in  the  case  of  keys  to  a 
door,  or  the  loose  coyer  of  a  kettle  set  in  brick- work.  It.  is  per- 
haps somewhat  on  this  principle  that  the  permanent  and  stationary 
machinery  in  a  structure  erected  especially  for  a  particular  kind  of 
manufacturing  has  been  held  fixtures,  although  yery  slightly  or  not 
at  all  physically  connected  with  the  building,  because  without  it 
the  structure  would  not  be  complete  for  the  purpose  for  which  it 
was  erected.  Ponderous  articles,  although  only  annexed  to  the 
land  by  the  force  of  grayitation,  if  placed  there  with  the  manifest 
intent  that  they  shall  permanently  remain  may  be  fixtures. 

But  while  physical  annexation  is  not  indispensable,  the  adjudi- 
cated cases  are  iJmost  uniyersally  opposed  to  the  idea  or  mere  loose 
machinery  or  utensils,  eyen  where  it  is  the  main  agent  or  principal 
thing  in  prosecuting  the  business  to  which  the  realty  is  adapted, 
being  considered  a  part  of  the  freehold  for  any  purpose.  Tp  make 
it  a  fixture  it  must  not  merely  be  essential  to  the  business  of  the 
structure,  but  it  must  be  attached  to  it  in  some  way,  or  at  least  it 
must  be  mechanically  fitted,  so  as  in  ordinary  understanding  to 
constitute  a  part  of  the  structure  itself.  It  must  be  permanently 
attached  to  or  the  component  part  of  some  erection,  structure,  or 
machine  which  is  attached  to  the  freehold,  and  without  which  the 
erection,  structure,  or  machine  would  be  imperfect  or  incomplete. 

On  applying  these  rules  and  tests  to  the  case  in  hand  we  are  of 
opinion  that  the  coops  or  casks  and  tubs  in  controyersy  haye 
none  of  the  characteristics  of  fixtures.  They  were  not  actu^ly  an- 
nexed to  the  freehold,  nor  were  they  of  a  nature  to  be  deemed  con- 
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ttruotively  aflBxed  to  the  realty.  It  is  trae  that  they  were  well 
adapted  to  and  neoessary  for  carrying  on  the  brewing  bosineaey  to 
which  the  premiees  were  appropriated;  but  this  of  itself  is  quite 
an  immaterial  element  in  determining  the  nature  of  an  article. 
Many  articles  of  a  purely  personal  nature  are  useful  and  necessaiy 
in  carrying  on  a  particular  business  which  can  in  no  just  sense  be 
termed  fixtures.  These  articles  were  no  more  essential  to  the  brew* 
ing  business  than  were  the  ice-tools^  pitching-machine,  or  ordinary 
beer  kegs^  or  are  farm  machinery  for  the  business  of  husbandry.  It 
IB  also  true  tliat  it  is  stipulated  that  these  casks  and  tubs  were  con- 
structed for  the  purpose  of  being  put  into  and  used  in  this  brewery, 
and  were  placed  there  with  intent  that  they  should  remain  there 
for  permanent  use^  and  that  the  vaults  were  excayated  for  the  spe- 
cial purpose  of  storing  therein  such  hogsheads^  and  that  the  ice- 
house was  constructed  for  the  special  purpose  of  placing  therein 
fermenting  tubs  in  the  first  story  and  casks  in  the  second;  but  it 
does  not  appear  that  the  vaults  were  excavated  or  the  ice-house 
built  in  any  special  shape  to  suit  these  particular  casks  or  tube,  or 
that  the  casks  or  tubs  were  constructed  to  fit  into  any  particular 
place  in  the  vaults  or  ice-house.  They  were  adapted  to  receive  any 
other  casks  or  tube  as  well  as  these,  and  any  other  such  casks  or 
tubs  would  have  been  just  as  well  adapted  to  be  stored  there  aa 
these.  It  is  expressly  stipulated  that  these  tube  and  hogsheads 
were  of  the  same  description  as  those  in  general  use  in  breweries,  and 
that  they  might  be  sold  to  other  brewers  for  the  purposes  for  which 
they  were  constructed.  They  were  readily  removed  from  the  vaults 
and  ice-house,  and  in  fact  were  removed  once  a  year  or  of tener 
outside  for  the  purpose  of  being  pitched  or  repaired.  We  can  see 
no  particular  difference  between  them  and  ordinary  beer  kegs,  ex* 
cept  that  they  were  used  exclusively  inside  of  the  vaults  or  ice- 
house, and  being  larger,  were  somewhat  more  difficult  to  move. 
The  intent  that  they  should  remain  in  this  brewery  for  permanent 
use  there  is  unimportant.  Intent  alone  will  not  convert  a  chattel 
into  a  fixture.  A  farmer  may  take  a  plow  or  any  other  farm  im- 
plement upon  his  farm  with  intent  to  keep  and  use  it  there  until 
it  wears  out,  but  this  will  not  make  it  real  estate.  Moreover,  it 
will  be  noted  that  it  is  not  stipulated  that  these  articles  were  placed 
in  the  brewery  with  intent  to  nuike  them  a  permanent  accession  to 
the  freehold,  but  merely  that  they  should  remain  there  for  perma- 
nent use. 
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What  has  been  said  as  to  the  hogsheads  and  tubs  will  in  the  main 
apply  to  the  oopper  cooler.  It  was  a  loose,  movable  utensil,  the 
same  as  in  common  ose  in  breweries.  The  only  ground  for  a  dis- 
tinction between  this  and  the  other  articles  is  that  when  in  use  it 
was  connected  by  a  hose  to  a  stationary  water-tank  in  order  to  per- 
mit water  to  pass  through  it.  When  not  in  use  the  hose  was  dis- 
oonneoted  and  the  cooler  was  laid  away.  The  object  and  purpose 
of  this  temporary  annexation  was  not  to  make  the  cooler  a  perma- 
nent accessory  to  the  building,  but  for  the  purpose  of  using  the  ar- 
ticle as  a  chattel.  It  may  be  on  the  facts  a  little  closer  case  than 
that  of  the  hogsheads  and  tubs,  but  the  court  below  haying  found 
it  to  be  personal  property  we  see  no  occasion  to  disturb  his  decision. 

Order  affirmed, 

NoTB  BTTBB  BsFOBinB.— See  note,  48  Am.  Bep.  447;  Tkomtu  ▼.  Doeit,  76 
Ma  78;  8.  c  48  Am.  Bep.  766. 

Taba,  Tata,  eadca,  etc,  in  a  brewery,  for  permanent  use,  and  too  large  to  pa« 
out  tlutmgh  any  existing  opening,  go  to  a  porehaaer  nnder  a  mortgage  of  the 
land.  BjuUdbU  Tnut  Ch.  y.  Chrirt,  8  FUp.  689.  Soof  a  "Baltimore heater," 
and  a  weaiher-Tane  with  the  owner's  name  on  it.  As  to  marble  alaba  on  oonn- 
tan,  it  is  a  question  of  fbct  Harmanif  B*UFff  Amfn  v.  Berf/er,  89  Penn.  St. 
880;  and  ao  aato  a  Tory  heaTj  iron  table  in  a  glass  factory;  8mUh  Paper  Co. 
▼.  Btrmn,  IdOMaaa.  611.  A  heayy  iron  drill  fastened  hy  aerewa  and  braoea 
pMBea  bj  mortgage.  BouOiMdge  8amng$  Bankv.  StOHM  Tool  Co.,  180  Maaa. 
6«7.  So  of  hop  poles.  BvlUtan  y.  Toole,  86  Hon,  806.  So  of  drivbig-beltB  in 
albetory.  SkiffeUL,  etc,,  8oe.  y.  Harrieon,  16 Q.  B.  Dly.  86a  "Lilce  the 
of  the  luy  of  a  door  of  a  honae." 


Mbrohairb'  Naxioval  Bakk  OF  St.  Paul  t.  Havsow. 

(U  Minn.  40l) 

Bemk — Naltional — uUra  tiree — neffoHabUine^ruimotU —  noUee^feqwMet, 

A  national  bank  may  reooyer  upon  negotiable  paper  pnmhanfKJ  by  it. 
Tlie  indoroement  of  a  note  **  for  ooUeetion  "  is  notice  to  a  pnrobaser  thai  the 
indonee  ia  not  the  owner.* 

ACTION  on  notes.    The  opinion  states  the  case.     The  phuntifl 
had  judgment  below. 


•See  to  same  effect  Oi^eon  y.  ffatOnne  (68  Ga.  864),  47  Am.  Bep.  767. 
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Gordon  B.  Oohy  for  appellant. 

C.  E.  S  A.  0.  OHs,  for  respondent 

DiOKiNSOK,  J.  One  Lace  was  doing  business  individnally,  un- 
der the  name  of  ''The  Bank  of  Breckenridge."  He  held  several 
notes  payable  to  himself  by  name,  or  by  the  name  of  *'  The  Bank 
of  Breckenridge/'  He  indorsed  these  notes,  "Pay  G.  C.  Power, 
or  order,  for  account  and  credit  Bank  of   Breckenridge.     [Signed] 

E.  E.  Luce,"  and  sent  them  to  the  plaintiff  bank  with  a  letter  re- 
questing the  latter  to  .discount  them  and  place  the  proceeds  to  his 
credit.  The  plaintiff  retained  the  notes,  crediting  the  Bank  of 
Breckenridge  with  their  amount,  less  interest  to  the  time  of  ma- 
turity, and  advised  Luce  of  their  action.  The  sum  so  credited 
was  afterward  paid.  Before  the  maturity  of  the  notes  the  plain- 
tiff sent  the  notes  to  the  Bank  of  Breckenridge  for  collection,  hav- 
ing indorsed  them  as  follows:  ''  Pay  Bank  of  Breckenridge,  or  or- 
der, for  collection,  account  of  Merchants'  National  Bank,  St.  Paul. 

F.  A.  Seymour,  cashier.''  Luce,  receiving  the  notes,  transferred 
them  by  indorsement  before  their  maturity,  with  the  indorsements 
uncancelled  upon  them  to  the  defendant  in  payment  of  a  precedent 
debt  The  defendant  noticed  the  indorsements  when  he  received 
the  notes,  but  asked  no  questions  and  appears  to  have  had  no  notice 
of  the  plaintiff's  rights  respecting  the  notes,  except  as  it  is  to  be  in- 
ferred from  what  has  been  stated.  The  defendant  having  refused 
to  restore  the  notes  to  the  plaintiff,  this  action  is  prosecuted  to  re- 
cover their  value. 

Tn  First  NiU,  Bank  of  Rochester  v.  Pierson,  24  Minn.  140;  s. 
c,  31  Am.  Uep.  341,  this  court  decided  that  National  banks  were 
not  authorized  to  purchase  promissory  notes  in  the  ordinary  sense 
of  the  word  ''  purchase,"  the  transaction  not  being  a  discounting  of 
the  paper,  or  a  lending  of  money  upon  the  credit  of  it;  and  the  de- 
fense of  ultra  vires  was  sustained  in  an  action  upon  a  note  so  pur- 
chased. Since  that  decision  was  rendered  the  act  of  Congress  upon 
which  it  was  based  has  come  before  the  Supreme  Court  of  the 
United  States  for  construction.  National  Bank  v.  Matthews,  98 
XJ.  S.  621;  National  BankT.  Whitney,  103  U.  S.  99.  The  decis- 
ions  of  that  court  are  to  the  effect  that  the  enforcement  in  favor  of 
a  bank  of  securities  upon  real  property,  which  securities  the  bank 
had  acquired  without  authority,  could  not  be  opposed  by  the  plea 
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ol  nlira  vireSg  bat  that  it  was  intended  by  Congress  that  the  con-r 
seqaenoee  of  such  yiolations  of  law  should  be  only  such  as  might 
be  imposed  in  proceedings  instituted  against  the  bank  by  the  gov- 
emment.  This  constraction  of  the  law  of  Congress  is  authoritatiye 
and  it  is  our  duty  to  follow  it.  In  doing  so  we  necessarily  overrule 
BaHk  V.  Pierson,  supra,  as  to  the  effect  of  the  plea  of  uUra  vires  in 
such  cases. 

Applying  the  principle  established  by  these  decisions  to  the  case 
before  us,  it  is  not  material  whether  the  transaction  through  which 
the  plaintiff  acquired  the  notes  was  a  purchase  of  the  notes  in  the 
ordinary  sense  of  the  word  '^purchase,"  or  a  discount  of  the  notes 
as  a  loan  to  the  payee.  In  either  case  the  plaintiff's  right  as  against 
this  defendant  would  be  the  same.  That  the  plaintiff  acquired  the 
notes  either  as  its  absolute  property  or  as  security  is  conclusively 
shown  by  the  evidence.  The  defendant  claims  that  the  case  shows 
a  simple  purchase  of  the  notes  by  the  plaintiff.  This  may  be  con- 
ceded for  the  purposes  of  the  case.  The  special  verdict  of  the 
jury,  to  the  effect  that  the  plaintiff  discounted  the  notes  for  the 
benefit  of  the  Bank  of  Breokenridge,  is  not  inconsistent  with  their 
general  verdict  in  favor  of  the  plaintiff,  and  may  be  disregarded 
without  affecting  the  result.  The  plaintiff  was  entitled  to  recover, 
unless  the  defendant  is  to  be  deemed  as  having  taken  the  notes  unaf- 
fected with  notice  of  the  plaintiff's  rights.  The  court  declared  the 
indorsements  sufficient  to  charge  the  defendant  with  notice  of 
whatever  interest  the  Merchant's  National  Bank  had  in  the  notes^ 
and  refused  to  submit  the  question  of  the  defendant's  bona  fides  to 
the  jury.  Whether  this  was  error  is  the  only  remaining  question 
to  be  considered. 

It  is  well  established  that  negligence  on  the  part  of  an  indorsee 
of  negotiable  paper  for  value  and  before  maturity,  respecting  in- 
firmities in  the  paper  or  the  title  to  it,  will  not  defeat  the  title  of 
the  purchaser  or  his  right  of  recovery  unless  the  circumstances  are 
such  as  to  convict  him  of  mala  fides.  Goodman  v.  Harvey,  4  Ad. 
&  K  870;  Goodman  v.  Stmonds,  20  How.  343;  Freeman^ s  Nat. 
Bank  v.  Savery,  127  Mass.  75,  79;  s.  c,  34  Am.  Rep.  345;  Magee 
V.  Badger,  34N.T.  247;  Hamilton  v.  Vought,  34  N.  J.  Law,  187. 

We  are  of  the  opinion  that  the  case  conclusively  shows  the  de- 
fendant to  have  acquired  the  notes,  not  merely  negligently,  but  in 
bad  faith.  The  indorsements  to  the  Bank  of  Breckenridge  ^*  foi 
collection,  account  of   Merchants'  National  Bank,  St.  Paul,"  upon 
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their  face  indicated  that  the  latter  bank  had,  or  at  least  claimed' 
to  have,  the  title  to  the  notes,  and  that  the  Bank  of  Brecken- 
ridge  (Lnce)  was  its  agent,  with  authority  merely  to  collect. 
Rock  Co.  Nai.  Bank  y.  HMUter,  21  Minn.  385;  Third  Nat.  Bank 
V.  Olarkf  23  Minn.  263.  This  assertion  of  title,  as  borne  upon  the 
notes  themselyes,  was  so  placed  as  to  show  that  it  was  presumably 
the  last  indorsement  made.  It  is  true  the  prior  indorsement  by 
the  payee  to  Power,  being  restrictive,  did  not  show  that  the  payee 
had  parted  with  his  title;  but  it  was  not  necessary  that  the  payee 
should  have  indorsed  the  notes  in  order  to  transfer  his  title.  Peam 
y.  RiAsh,  2  Minn.  89  (107);  Fosters.  Berkey,  8  Minn.  810  (351); 
Gassidy  v.  First  Nat  Bank,  30  Minn.  86. 

If  Luce  had  presented  to  the  defendant  notes  not  thus  indorsed 
and  had  stated  to  him  that  a  St.  Paul  bank  claimed  to  own  the 
notes,  and  had  assumed  to  constitute  him,  Luce,  its  agent  to  col- 
lect them,  a  purchase  of  the  property  from  Luce  without  further 
explanation  and  without  inquiry,  would,  if  unaffected  by  other 
circumstances,  be  palpably  inconsistent  with  good  faith.  The 
case  before  us  not  less  conclusiyely  charges  the  defendant  withmafe 
fides.  Luce,  assuming  to  transfer  the  notes  in  payment  of  his  own 
pre-existing  debt^presented  them  to  the  defendant,  bearing  indorse- 
ments uncancelled  and  unexplained,  which  upon  their  face  indi- 
caited  that  Luce  had  no  right  to  dispose  of  the  property,  but  that  it 
belonged  to  another.  Such  was  the  unmistakable  import  of  the 
indorsements.  It  was  not  to  be  presumed  that  the  indorsements 
had  been  wrongfully  or  surreptitiously  placed  upon  the  notes.  It 
was  an  extraordinary  circumstance  that  Luce,  if  he  was  the 
owner  of  the  paper,  should  when  assuming  to  dispose  of  it  as  his 
own,  suffer  such  indorsements,  impugning  his  own  title,  to  remain 
upon  the  paper  unexplained.  The  defendant  noticed  the  indorse- 
ments, but  asked  no  questions.  He  testified  in  his  own  behalf,  but 
no  explanation  or  fact  is  presented  going  to  oppose  the  conclusion 
which  should  be  drawn  from  the  circumstances  which  we  haye 
stated. 

The  defendant's  purpose  in  acquiring  the  notes  from  Luce  was  of 
course  to  make  collection  from  the  maker  for  his  own  benefit 
Having  express  notice  by  the  indorsements  that  Luce  probably 
did  not  own  the  property,  but  that  this  plaintiff  was  the  owner, 
he  could  not  willfully  disregard  the  apparent  rights  of  the  plaintiff 
and  by  carefully  abstaining  from  such  inquiry  as  the  circumstances 


JANUABT  TERM,  1886. 


Qery.  HofiliB. 


saggwtedy  asaert  the  right  to  defeat  plaintiffs  title  ander  the  claim 
of  being  an  indorsee  in  good  faith.  His  conduct  in  disregarding 
the  notice,  and  forbearing  to  make  inquiries,  is  inexplicable  except 
upon  the  assumption  that  he  was  regardless  of  the  plaintiff's  appar- 
ent rights,  and  willfully  abstained  from  inquiry  lest  it  should  con- 
firm the  fact  of  which  the  indorsements  notified  him,  and  he  should 
thus  be  unable  to  so  acquire  the  notes  that  he  might  protect  himself 
against  the  plaintiff's  superior  right  This  was  not  merely  negh- 
genoe  concerning  his  own  interests  or  the  rights  of  others,  but 
wuda  fides.  The  proof  of  such  mala  fidss^  resting  in  the  circum- 
stances detailed,  is  unopposed  by  any  fact  going  to  support  a  con- 
traiy  conclusion,  and  the  court  did  not  err  in  determining  the 
matter  as  a  conclusion  of  the  law.  Jones  y.  Chrdon,  2  App. 
Oas.  616;  Naiional  8$eurUy  Bank  ▼.  MeDanatd,  1S7  Mass.  82 ; 
National  Bank  of  Com.  y.  LaWf  127  Mass.  72;  Fbwhr  y.  Brantty^ 
14  Pet  81& 

Order  affirmed, 

ZlVB  V.  HovFLiir. 

(»  Mlnii.  68.) 
Ubd^-aM9nMt  wtrde — 6aimag$e, 

DiefendaBt  sent  to  a  newspaper,  as  an  adyertisement,  a  fklse  statement  that  he 
wanted  the  plaintiff  to  pay  a  bilL  The  publisher  put  it  among  other 
"wants,"  one  of  which  called  for  a  "  dead-head."  A  third  person  cnt  the 
adTerttsement  oat,  pasted  it  on  a  postal  card,  and  sent  it  to  a  young  woman 
engaged  to  be  married  to  the  plaintiiL  EM,  libelloas,  and  tiiat  it  was  a 
question  of  fact  whether  the  sending  of  the  postal  card  was  a  natural  coose- 
^enoe  of  the  publication. 

ACTION  for  libeL     The  opinion  states  the  case.    The  phuntilt 
had  judgment  below. 

WeoUey  d  Reedy  for  appellant. 

Ripley  dk  Morrison,  for  respondent. 

QiLFiLLAJT,  0.  J.  According  to  the  complaint,  the  defendant 
fibely  and  maliciously  caused  to  be  published,  concerning  the 
pluntifl,  in  a  newspaper  called  the  *'  St.  Pmi  &  Minneapolis  Ad- 
r,''  widely  dzculated  in  the  cities  of  Minneapolis  and  8L 

Vouun— a 
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Paul,  thia:  "Wanted,  E.  B.  Zier,  M.  D.,  to  pay  a  drug  bill,"  in 
a  part  of  the  newspa})er  with  the  heading  "Wanted,"  and  among 
other  similarly  suggestiye  items,  of  which  this  may  be  taken  as  a 

specimen:     * 'Wanted, to  pay  his  room  rent,   and  not  go 

dead-heading  his  way;"  and  to  further  publish  it,  defendant  cut 
the  item  concerning  the  plaintiff  out  of  the  paper,  pasted  it  upon 
a  postal  card  and  sent  it  through  the  post-office  to  a  young  lady  in 
Minneapolis  to  whom  plaintiff  was  engaged  to  be  married.  Defend 
ant  meant  by  the  publication  that  the  plaintiff  was  an  absconding 
debtor,  and  a  dishonest  person  not  entitled  to  the  confidence  and 
respect  of  the  community. 

Defendant  contends  that  the  complaint  does  not  allege  facts  suf- 
ficient to  constitute  a  cause  of  action.  We  do  not  think  the  words 
published  come  under  the  third  class  in  the  classification  given  in 
Pratt  V.  Pioneer  Press  Co.,  30  Minn.  41,  t.  «.,  of  words  clearly  de- 
famatory on  their  face.  For  the  only  facts  suggested  by  their 
standing  alone — to  wit,  that  the  plaintiff  owes  a  drug  bill  and  that 
the  creditor  wishes  him  to  pay — do  not  necessarily  impute  any  thing 
wrong  to  plaintiff.  But  words  which  may  be  innocent  of  them- 
selves may  be  rendered  libellous  by  the  place  and  circumstances  of 
their  publication,  for  such  place  and  circumstances  may  impress 
on  them  a  meaning  and  suggestion  which  standing  alone,  they  do 
not  have.  Thus,  though  the  words  here  do  not  of  themselves  im- 
pute wrong,  they  might  be  published  in  such  a  place  or  under  such 
circumstances  as  to  make  them  capable  of  naturally  conveying  the 
impression  that  plaintiff  had  been  guilty  of  dishonest  practices, 
either  in  contracting  the  debt  or  in  witholding  payment  of  it. 
And  so  they  come  under  the  second  class  mentioned  in  the  case  re- 
ferred to,  of  words  reasonably  susceptible  of  a  defamatory  as  well 
as  of  an  innocent  meaning.  What  meaning  they  would  naturally 
convey  was  foi^  the  jury  to  determine  in  view  of  the  circumstances 
of  their  publication.  In  this  respect  the  case  is  similar  to  Wood- 
ling  V.  Knickerhocker,  31  Minn.  '^68.* 

Although  the  publication  of  the  words  alleged  is  admitted  in  the 
answer,  it  was  proi)er  for  plaintiff  to  put  the  number  of  the  news- 
paper in  evidence  to  show  the  circumstances  of  their  publication, 
the  allegations  of  which  in  the  complaint  are  to  some  extent  denied 

*TbeTe  the  words,  placarded  on  famitare  on  a  sidewalk,  were,  '*  taken  back 
from  W.,  who  could  not  pay  for  it;  to  be  sold  at  a  bargain.  Moral,  bewaie 
of  dead  beats. "  -Rbfobter. 


JANUABY  TERM,  1886.  U 

ffler  ▼.  Hofflin. 

bj  the  answer.  It  was  proper  for  the  jnrj  to  see  from  the  news- 
paper itself  among  what  character  of  items  defendant  had  caused 
his  item  to  be  placed;  what  company  he  had  chosen  for  it. 

And  here  we  will  notice  what  defendant  claims  as  to  the  eyi- 
dence.  He  insists  that  (as  the  evidence  shows)  he  did  not  know  of 
the  other  matters  to  be  published  in  the  newspaper^  and  that  he 
gave  no  direction  as  to  the  place  or  mode  of  publication.  It  is  ap- 
parent however  that  defendant  knew,  at  least  in  a  general  way, 
what  sort  of  publication  the  newspaper  was;  what  sort  of  items 
were  to  be  inserted  in  it.  Giving  to  the  publisher  this  item  to  be 
inserted,  without  directing  in  what  part  of  the  paper  it  should  be 
placed,  was  authorizing  the  publisher  to  place  it  in  any  part  he 
should  choose,  and  the  defendant  is  responsible  for  the  choice  of 
place  as  though  he  had  made  it  personally. 

At  the  trial  defendant  objected  to  the  introduction  of  the  postal 
card  as  incompetent,  and  that  defendant  had  not  been  in  any  way 
connected  with  it.  There  was  no  evidence  that  defendant  sent  it 
or  caused  it  to  be  sent.  The  original  is  not  returned  here,  only  a 
written  copy.  It  is  proper  to  assume,  the  contrary  not  appearing, 
that  the  slip  pasted  on  the  card  appeared  to  be  -  bore  some  evi- 
dence on  its  face  that  it  was  -  defendant's  item,  cut  from  a  num- 
ber of  the  issue  of  the  newspaper  in  which  he  authorized  it  to  be 
placed;  that  it  was  of  his  publication.  Sending  it  upon  the  postal 
card  to  the  young  lady  was  only  a  further  publication  of  it;  an  ez- 
tening  of  the  publication  made  by  defendant.  Now  although  one 
who  publishes  a  libel  is  not  to  be  held  responsible  for  an  independ- 
ent wrong  done  by  a  third  person,  though  connected  with  the  li- 
bel, he  is  res{)on8ible  for  the  natural  consequences  of  his  own 
wrongful  act,  although  the  wrongful  act  of  a  third  person  may  con- 
cur in  bringing  about  such  consequences.  If  it  were  a  natural 
consequence  of  defendant's  publication  through  the  newspaper  that 
some  evil-disposed  person  should  send  a  copy  of  the  paper,  or  the 
item  cut  from  the  paper,  to  some  one  whom  defendant  had  not 
thought  of  its  reaching,  he  would  be  liable  for  it  as  the  consequence 
of  his  own  wrong.  Townshend  Sland.  &  Lib.  158;  Miller  v.  Butler^ 
6  Gush.  71;  8.  c,  52  Am.  Dea  768.  It  was  for  the  jury  to  say 
whether  sending  the  postal  card  by  a  third  person  was  a  natural 
conpequenoe  of  defendant's  publication  in  the  newspaper. 

We  do  not  consider  the  damages  excessive. 

Order  affirmed. 
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Stati  y.  Dbubtivo. 

SItahUe — "  diapam  of** — giving  awag  Uquort, 


in  a  statnto  piohibiting  the  anlioenfled  nle  of  Intoxiosfeiiig  Uqnon^  tine 

'*  disposing  of  "  include  giving  away. 

CONVIOTION  of  unlawfully  disposing  of  intoxioating  liquors. 
The  opinion  states  the  case. 

Ohas.  A.  Bberi  and  John  Long,  for  appellant. 
Prank  H.  OarUion  and  Judwn  If.  Oro8$,  for  State. 

Vandkbbuboh,  J.  By  section  5,  chapter  four  of  the  charter 
of  the  city  of  Minneapolis  (Sp.  Laws  1881,  p.  434)  it  is  proyided 
that  **  for  the  goyemment  and  good  order  of  the  city,  for  the  sup- 
pression of  yice  and  intemperance,  and  for  the  preyention  of 
crime,"  the  city  council  shall  haye  full  power  and  authorily  to 
make  and  enforce  all  such  ordinances  ''as  it  shall  deem  expedient;^ 
''and  for  these  purposes  the  said  city  council  shall  haye  authority 
by  such  ordinances,  first,  to  license  and  regulate  *  *  *  all 
persons  yending,  dealing  in  or  disposing  of  spirituous,  yinous,  fer- 
mented, or  malt  liquors;  second,  •  •  •  and  to  restrain  any 
person  from  yending  or  dealing  in  spirituous,  fermented  or  yinous 
liquors,  unless  duly  licensed  by  the  city  coundL"  The  control  of 
the  business  of  yending,  dealing  in,  or  disposing  of  spirituous  and 
other  intoxicating  liquors  is  therefore  committed  to  the  city  coun- 
cil ;  and  persons  presuming  to  yend  or  deal  in  the  same  are  sub- 
ject to  the  restraint  and  regulation  of  the  council,  which  may,  by 
proper  ordinance,  prescribe  the  conditions  under  which  such  per- 
sons may  be  licensed  to  sell  "  or  dispose  of ''  such  liquors.  In  pur- 
suance of  this  authority  the  ordinance  under  which  this  prosecution 
is  brought  was  passed  by  the  council,  by  the  first  section  of  which 
it  is  provided  that  no  person  shall  sell,  yond,  deal  in,  or  dispose  of 
any  spirituous,  yinous,  fermented,  or  malt  liquors,  *  *  *  within 
the  limits  of  the  city  of  Minneapolis,  without  haying  first  obtained 
a  license  therefor  in  the  manner  herein  provided. '^ 

It  is  charged  in  the  warrant  that  the  defendant,  at  a  time  and 
place  named,  within  the  limits  of  the  city,  did  willfully,  unlaw- 
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fully,  and  wrongfally  dispofle  of  a  qtumtitj  of  malt  liqaor,  to-wit» 
beer,  to  one  0.  H.  Peteraon/'  withoat  first  having  obtained  a  li- 
cense therefor,  and  oontraiy  to  the  proYiaions  of  the  ordinance, 
eta  The  defendant  pleaded  not  guilty,  and  upon  the  trial  it  ap- 
peared that  he  was  keeping  a  saloon  and  engaged  in  the  business 
of  selling  liquor  without  the  required  lioense,  but  that  in  the  in- 
stance complained  of  the  malt  liquor  in  question  was  furnished 
gratuitously  by  the  defendant. 

The  court  instructed  the  jury,  under  defendant's  exception,  in 
substance,  that  if  they  should  find  that  the  defendant  was  keeping 
a  saloon  and  was  a  dealer  in  or  vender  of  malt  liquors  within  the 
limits  of  the  city,  fche  word  ''  dispose,"  as  used  in  the  ordinance, 
covered  and  forbade  the  furnishing  and  delivery  to  the  party  named 
in  the  complaint,  by  the  defendant,  at  that  place,  of  malt  liquors 
belonging  to  defendant^  whether  he  received  any  compensation 
therefor  or  not.  In  other  words,  within  the  intent  and  meaning 
of  the  ordinance  there  might  be  under  such  circumstances  an  un- 
lawful disposition  by  gift  as  well  as  by  sale  or  barter.  The  ordi- 
nance is  intended  to  reach  and  suppress  the  evils  arising  from  the 
unrestrained  sale  and  traffic  in  intoxicating  liquors  within  the  city, 
and  we  are  considering  it  in  that  aspect  solely.  It  must  therefore 
have  a  reasonable  construction,  and  such  as  is  best  suited  to  ac- 
complish the  purposes  arrived  at,  consistently  with  the  meaning  of 
the  language  used.  Com.  v.  Kimball,  24  Pick.  366;  s.  c,  85  Am* 
Deo.  326.  In  its  scope  and  purpose  the  ordinance  is  intended  to 
restrain  such  unlicensed  traffic  in  any  form.  The  terms  **  dispose 
of ''  are  meant  to  include  other  forms  of  disposal  than  indicated  by 
the  preceding  words  in  the  ordinance,  though  consistent  with  them 
as  respects  its  intent  and  purpose.  It  is  evident  that  in  the  legislation 
generally  on  the  subject  in  the  State,  such  is  the  construction  to  be 
given  to  these  words  where  used,  as  will  appear  on  comparing  the 
different  sections  m  Qen.  St  1878,  chap.  10,  §  164,  sub.  2;  chap.  10, 
§  207,  sub.  13;  chap.  16,  §§  4, 17;  chap.  37,  g  14;  chap.  100,  §  24; 
chap.  124,  §  45.  These  several  statutory  provisions  are  all  for  police 
purposes,  and  have  a  common  object;  yet  m  some  the  words  **  sell  or 
dispose  ot,''  in  others  the  words  '*  sell,  give  or  deal  in,"  '*  give  or  deal 
in,''  ''sell,  barter  or  give,''  etc.,  are  used,  all  aiming  to  suppress  the 
same  mischiei  arising  from  the  unlawful  disposition  of  intoxicating 

hquorb 
The  ordinance  in  question  was,  we  think,  framed  in  this  form  In 
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order  to  make  it  more  eflectire  as  a  police  regulation.  And  the 
giving  away  of  liqaor  is  certainly  one  method  of  disposing  of  it,  and 
in  connection  with  the  sale  or  traffic,  is  within  the  mischief  sought 
to  be  remedied.  And  the  ordinance  is  intended  to  be  broad  enongh 
to  secure  certainty  in  its  enforcement,  and  to  prevent  evasions  of 
its  provisions.  Ajb  remarked  by  the  court  in  Stale  v.  Adatnson,  14 
Ind.  296:  ^^  To  prevent  abuses  that  might  flow  from  the  unre- 
strained disposal  of  liquors.  *  *  *  it  would  seem  that  the  giv- 
ing away,  under  circumstances  which  might  produce  the  same  evil 
results  as  the  selling,  would  be  a  matter  properly  regulated  in  con- 
nection with  the  selling.  Indeed  it  may  be  regarded  as  a  necessary 
incident  to  a  statute  regulating  the  sale,  to  secure  its  sufficient  ope- 
ration. ♦  *  ♦  All  experience  under  license  laws  proves  this. " 
The  instruction  given  the  jury  by  the  court  was  therefore  proper, 
upon  the  evidence  in  the  case. 

We  have  carefully  considered  the  arguments  of  the  learned  coun- 
sel for  the  defendant,  but  we  are  unable  to  discover  any  substantial 
ground  for  a  new  triaL  The  order  denying  a  new  trial  must  there- 
fore be  affirmed.  Order  denied. 


ELltfibld  y.  St.  Paul  and  Duluth  Railroad  Ooitpavt. 

(SB  Mltm.  180.) 
Trtal--eofnpelUngplai6rUi;ftoioatk. 

On  the  trial  of  an  action  for  personal  injuries,  the  oncontradioted  proof  show- 
Ingthat  since  receiving  them  the  plaintiff  walked  lame,  the  court  oommits 
no  error  in  refusing  to  compel  him  to  walk  across  the  court  room  in  pies- 
ence  of  the  Jury.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

James  Smith,  Jr.,  and  /.  V.  />.  Heard,  for  appellant. 

(7.  D.  (yBrien,  for  respondent. 

MiTOHBLL,  J.     1    We  have  examined  ail  the  eridenoe  in  this 
case  and  are  of  opinion  that  it  justified  the  verdict. 

•See  WhiU  y.  MUwaukes  R.  Go.  (61  Wis.  586),  90  Am.  Rep.  154,  and  note.  156. 
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B.  The  plaintiff,  while  leaying  defendant's  cars,  fell  or  was  thrown 
from  the  platform  or  steps  of  the  car  upon  the  ground,  injuring 
the  sciatic  or  great  nerve  of  the  thigh.  The  plaintiff  as  a  witness 
in  her  own  behalf  testified  that  this  had  caused  her  great  aiul  con- 
stant pain,  and  had  caused  the  thigh  to  shrink,  and  had  rendered 
her  lame  and  caused  her  to  ''  limp  "  in  walking.  The  counsel  for 
defendant  requested  the  court  to  direct  her  to  walk  across  the 
court-room  in  presence  of  the  jury,  which  the  court  declined  to  do, 
to  which  refusal  defendant  excepted. 

As  the  object  of  all  judicial  investigations  is  if  possible  to  do  ex- 
act justice  and  obtain  the  truth  in  its  entire  fullness,  we  have  no 
doubt  of  the  power  of  the  court  in  a  proper  case  to  require  the  party 
to  perform  a  physical  act  before  the  jury  that  will  illustrate  or 
demonstrate  the  extent  and  character  of  his  injuries.  This  is  in 
accordance  with  analogous  cases  in  other  branches  of  the  law. 
When  a  view  of  real  estate  will  aid  the  jury  in  reaching  a  conclu- 
sion, it  is  within  the  discretion  of  the  court  to  permit  it.  When 
an  inspection  of  an  article  of  personal  property  will  aid  them,  it  is 
not  infrequent  to  cause  the  article  to  be  brought  into  court  for  the 
same  purpose.  Line  v.  Taylor ^  3  Fost.  &  F.  731;  Lewis  y.  Hartley, 
7  Oar.  &  P.  405.  The  practice  in  patent  and  in  certain  equity 
cases  of  allowing  tests  to  be  applied  before  the  court,  is  somewhat 
analogous  in  principle.  So  is  the  practice  of  divorce  courts,  of  or- 
dering an  examination  of  the  person  of  the  party  in  certain  cases. 

It  is  a  common  practice  to  allow  plaintiffs  in  actions  for  per- 
sonal injuries  to  exhibit  to  the  jury  their  wounds  in  order  to 
show  their  extent,  or  to  enable  a  surgeon  to  demonscrate  their  na- 
ture and  character.  This  has  been  lield  proper.  Mulhado  v.  Brook- 
Jyn  Oitff  S.  Go.,  80  N.  Y.  370.  If  for  these  purposes  a  plaintiff 
may  exhibit  his  injuries,  there  would  seem  to  be  no  reason  why, 
under  proper  circumstances,  he  may  not  be  required  to  do  the  same 
thing  for  a  like  purpose  upon  request  of  the  defendant.  In  some 
cases  it  has  been  held  that  a  party  may  be  required  to  submit  to 
an  examination  by  competent  professional  men,  for  the  purpose  of 
ascertaining  the  nature  and  extent  of  his  injuries,  tkhroeder  v. 
Chicago,  R.  L  &  P.  R.  Co.,  47  Iowa,  375;  Atchison,  etc.,  R.  Co.  v. 
ThtU,  29  Kans.  466;  s.  o.>  44  Am.  Rep.  659.  From  analogy  to  such 
cases,  we  conclude  that  a  court  has  the  power  in  a  proper  case  and 
under  proper  circumstances  to  direct  the  plaintiff  to  do  a  physical 
act  in  presence  of  the  jury  that  will  illustrate  or  show  the  charac- 
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ter  of  his  injuries.  And  we  are  by  no  means  prepared  to  say  thai 
there  may  not  be  circumstances  where  the  defendant  would  have  a 
right  to  such  an  order.  But  it  is  evident  from  the  very  nature  of 
things  that  the  propriety  of  such  an  order  must  usually  rest  largely 
in  the  discretion  of  the  trial  court,  and  it  would  only  be  in  case  of 
a  plain  abuse  of  such  discretion  that  we  would  interfere. 

In  the  present  case  we  think  the  court  very  properly  refused  to 
direct  the  plaintiff  to  exhibit  herself  to  the  jury  and  bystanders  by 
walking  across  the  roooL  Such  an  act  would  have  furnished  the 
jury  little  or  no  aid  in  determining  the  extent  or  character  of  her 
injuries.  The  only  fact  it  could  by  any  possibility  have  determined 
was  whether  or  not  she  was  lame  or  ''  limped/'  as  she  testified,  in 
walking.  But  there  was  already  ample  and  uncontradicted  evi- 
dence of  this  fact.  Her  own  evidence  ou  the  point  was  fully  cor* 
roborated  by  that  of  three  or  four  other  witnesses,  her  neighbors 
or  members  of  her  family,  who  had  seen  her  almost  daily  since  the 

Ord&r  €firmed. 


OmoLKT  ▼•  St.  Paul,  ICniirBAPOLis  akb  MAjfnroBA  Bailwat 

OOMPAKT. 

(MM1D1I.18D 

BaiQfroad  —fnuing  tUtUangrmmdi. 

A  fallroad  oompanj  is  not  relieved  from  the  dntj  of  f eneing  and  maMng  oatUe- 
goaids  at  a  wagon-oroesing  bj  tlie  facts  that  it  is  in  the  oompany'a  yard  in 
a  city  and  it  wooldbe  inoonyenient  to  do  so.    (5m  note,  p.  19.) 


case.    The 


AOTION  for  killing  a  horse.     The  opinion  states  the 
plaintiff  had  judgment  below. 

R.  B.  Oaluaha  and  /.  Kling,  for  appeUanL 

Wm.  Louis  EMjf,  for  respondent. 

MrroHBLL,  J.  The  statute  reads:  ''All  railroad  oompanies  in 
this  state  shall  *  •  *  build  or  cause  to  be  built,  good  and  suf- 
ficient cattle-guards  at  all  wagon  crossings,  and  good  and  substan- 
tial fences  on  each  side  of  such  road.  All  railroad  companies  shall 
be  liable  lor  domestic  animals  killed  or  injured  by  the  negUgenoe 
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of  Buoh  oompanieSy  and  a  failure  to  build  and  maintain  cattle-guards 
and  fenoes  as  above  proyided,  shall  be  deemed  an  act  of  negligence 
on  the  part  of  such  companies.     Oen.  St.   1878,   chap.   34,   gg 

1.  The  first  contention  of  defendant  is  that  this  statute  has  no 
application  within  the  limits  of  an  incorporated  city  or  village. 
There  is  certainly  no  such  exception  to  be  found  in  the  statute, 
and  if  we  consider  the  evil  and  danger  against  which  the  legisla. 
tnre  intended  to  provide,  there  is  no  reason  why  the  requirements 
0t  the  act  should  not  apply  within  cities  and  villages  as  well  as  in 
the  country.  It  is-  not  for  the  court  to  nullify  by  construction  the 
plain  and  explicit  requirements  of  the  statute.  Cleveland  A  P.  R. 
Co.  V.  McConnM,  26  Ohio  St  67;  Bruce  v.  K  T.  C.  B.  Co.,  27  N. 
T.  369;  Bradley  v.  Buffalo,  eic,  B.  Go.,  34  N.  Y.  427;  Tracy  v.  Troy 
dB.  R.  Co.,  38N.T.  433;  Flinty  etc, By.  Co.  v.  Lull,  28  Mich.  510. 
We  find  no  authority  to  the  contrary,  except  in  those  States  where 
incorporated  towns  and  villages  are,  in  terms,  excepted  by  the  stiE^t^ 
ute.     These  of  course  are  not  in  point. 

2.  The  second  assignment  of  error  is  the  refusal  of  the  court  oq 
the  trial  to  allow  the  defendant  to  prove  by  its  road-master  ''  that 
that  there  would  have  been  difficulty  in  fencing  and  putting  in  cat- 
ile-gnards  there,"  and  '^  that  the  point  at  which  the  horse  wan- 
dered upon  the  track  was  within  the  yard  limits  of  the  defendant's 
road,  and  at  that  point  it  would  have  been  impracticable  to  erect 
cattle-guards."  This  offer,  as  we  construe  it,  does  not  contemplate 
any  attempt  to  prove  that  the  defendants  had  not  the  legal  right 
to  fenoe  this  part  of  its  road,  or  to  put  in  cattle-guards  at  this 
street  crossing,  or  that  this  ''yard  "  was  a  public  place  used  or 
required  to  be  used  by  the  public  in  transacting  business  with  the 
ocmipany,  or  that  any  public  convenience  or  necessity  required  that 
it  should  be  left  open.  With  the  offer  in  this  form  it  is  to  be  as- 
sumed that  the  difficulty  and  impracticability  proposed  to  be  proved 
have  reference  solely  to  the  convenience  of  the  company.  But  in- 
ocmvenience  to  the  company  will  not  relieve  it  from  obeying  the 
law.    Braihy  v.  Buffalo,  etc.,  B.  Co.,  supra. 

Of  course  this  statute  must  be  construed  in  the  light  of  other 
provisions  of  law  against  obstructing  streets,  highways  and  public 
grounds.  Hence  a  statute  like  this,  which  in  general  terms  im- 
poses this  duty  on  a  railroad  company,  is  always, construed  as  al- 
kmiiig  an  exception  where  the  company  has  no  legal  right  to  do 
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the  act.  It  does  not  require  them^  for  example,  to  build  a  fence  in 
a  public  street  or  other  public  grounds. 

There  is  another  exception  implied  as  to  places  required  to  be 
left  open  by  the  public  necessity  or  convenience,  suoli  us  grounds 
about  stations  which  are  used  for  entrance  or  exit  of  passengers,  or 
the  receipt  or  delivery  of  freight;  but  this  public  conyenience  is  the 
limit  of  the  exception.  This  is  as  far  as  even  the  cases  from  Iowa 
and  Indiana  relied  on  by  defendant  go  when  carefully  examined. 
In  Davis  r.  Burlington  £  M,  It.  Co.,  26  Iowa,  549,  in  which  the 
court  held  that  the  company  was  not  bound  to  fence  its  '*  depot 
grounds,"  they  place  their  decision  upon  the  ground  that  these 
were  required  and  used  for  loading  and  unloading  freight  and  all 
the  purposes  incident  to  a  station,  and  hence  that  public  conven- 
ience required  that  they  be  left  open.  They  expressly  say  that 
mere  inconvenience  to  the  company  has  little  if  any  weight;  that 
they  look  rather  to  the  public  conveuienco  and  public  interest. 
That  they  did  not  intend  to  extend  the  exception  beyond  this  is 
evident  from  a  subsequent  decision,  in  which  they  held  that  the 
space  used  for  switches  or  side-tracks  adjacent  to  the  station  was 
not  necessarily  within  the  exception.  Oamstock  v.  Dss  Moines  V. 
R.  Oo,,  32  Iowa,  376.  See  also  Latty  v.  Burlington,  C.  R.  Jt  M. 
Ry,  Co.y  88  Iowa,  250.  It  may  also  be  suggested  that  the  court  laid 
special  emphasis  on  the  peculiar  phraseology  of  the  Iowa  statute. 

In  Indiana  the  court  seems  to  have  viewed  some  provisions  of 
their  statute  as  penal,  and  hence  was  inclined  to  construe  it  some- 
what strictly.  Yet  in  Indianapolis  A  0,  R,  Co.  v.  Parhsr,  20  Ind. 
471,  the  court  say  that  while  the  statute  has  no  application  to 
points  ''where  it  would  be  illegal  or  improper  that  the  road  should 
be  fenced,  such  as  the  crossings  of  streets  or  alleys  in  a  city  or  town, 
♦  *  *  or  at  mills,  etc.,  where  public  convenience  requires  the 
way  to  be  left  open,"  yet  that  this  is  the  limit  of  the  exception. 

This  was  followed  in  JeffersonviUsy  etc.,  R.  Co.,  v.  Parkhursi,  34 
Ind.  601,  and  is  approved  in  Flint,  etc.,  Ry.  Co.,  v.  Lull,  supra. 
See  also  Wabash  Ry.  Co.  v.  Forshoe,  77  Ind.  158,  and  Robertson  v. 
Atlantic  A  P.  R.  Co.,  64  Mo.  412. 

In  Pierce  on  Railroads,  420,  421,  the  rule  is  stated  thus:  ''A 
statute  which  in  general  terms  imposes  on  the  company  the  duty 
to  fence  is  construed  as  allowing  exceptions  required  by  the  public 
necessity  or  convenience,"  and  hence  that  it  is  not  required  to 
fence  its  road  across  a  highway,  or  ''  to  inclose  the  grounds  aboi|t 
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its  stations  for  freight  or  passengers,  which  are  required  to  be  kept 
open  for  public  convenience. '' 

Thompson,  in  his  work  on  Negligence,  voL  1,  page  531,  con- 
dudes  that  the  proper  test,  as  deduced  from  the  American  cases, 
of  whether  a  place  ought  to  be  fenced,  seems  to  be  the  fact  of  its 
being  in  law  a  public  place,  joined  with  the  fact  of  its  practical  use 
by  the  public. 

The  evidence  offered  by  defendant  did  not  tend  to  bring  the  case 
within  either  of  the  implied  exceptions  to  the  statute.  It  neither 
tended  to  prove  that  it  had  no  legal  right  to  construct  fences  and 
cattle-guards  at  this  place,  or  that  public  necessity  or  convenience 
in  transacting  business  with  the  road  required  that  the  place  should 
be  kept  open  and  unobstructed.  Ajs  already  suggested,  the  fact 
that  it  would  be  inconvenient  for  the  company  to  fence  of  itself 
creates  no  exception  and  will  not  relieve  it  from  complying  with 
the  law.  If  the  statute  is  too  strict  or  onerous,  the  remedy  is  with 
the  legislature.  Our  conclusion  therefore  is  that  there  was  no  error 
in  excluding  the  evidence  offered. 

Order  affirmed. 

NoTB  BT  TBM  Bbfobtbb.— A  xiUioad  oompany  is  not  bound  to  fenoe  when 
II  would  interfere  with  its  rights  in  openting  the  road  or  imperil  the  life  of 
Us  emplojees.  BoaneeiOs,  etc,  B,  Ch.  ▼.  WUUi,  08  Ind.  9(i7.  So  as  to  station 
gioands,  Swearingen  ▼.  Jf.  K,  d  T.  B,  Co.,  64  Mo.  78.  In  the  latter  case  the 
eoort  said:  "  Such  open  spaces  being  assigned  for  the  free  oae  of  the  publfe 
having  bnsinesB  with  the  companies  seem  to  be  regarded  as  in  a  measnre  dedi- 
cated to  pnblie  oae,  and  somewhat  in  the  natore  of  highwayB,  and  therefore 
within  the  exoeptioos  of  the  statute.  To  fence  tliem  up  in  towns  and  Tillages 
would,  in  the  language  of  this  court,  in  JUaitd  v.  P.  B.  Co.,  49  Ho.  IM,  beta 
'commit  a  public  nuisance,'  to  render  it  inconvenient,  if  not  timost  impnsaJMe^ 
for  tlie  companies  to  perform  the  office  of  their  creation.'* 

See  Okie,  BurUngiei^  sfo.,  B.  Co.  e.  Home,  111  DL  44 
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OBMIiin.  Ml) 
IfegoHtMeiniirwnent — e&rtaint^  in  amoutU, 

A  note  providing  for  "interest  at  ten  per  cent  per  ennnm  until  peid,  eerea  il 
peid  when  due/'  is  not  rendered  non-negotiable  by  this  proTision.  {See  npt§. 
II.  SI.) 

ACTION  on  a  note.    The  opinion  statee  the  case.    The  defend- 
ant had  judgment  below. 

P.  A.  FobUt,  for  appellant. 
Wm.  Nl  PlynuU^  for  respondent. 

Bkbbt,  J. 
'<  $100.  Good  Thtjitdbb,  July  24, 188S. 

*'  For  ralne  reoeiyed  on  or  before  the  first  day  of  January,  1884^ 
I,  or  we,  or  either  of  us,  promise  to  pay  to  the  order  of  D.  M.  Os- 
borne &  Oo..the  sum  of  $100 at  the  offloe  of  Gebhard  ft  Moore  in 
Mankato,  with  interest  at  ten  per  oent  per  annum  from  date  un- 
til paid;  seven  if  paid  when  due. 

"W.  J.  B.  Obakb." 

A  negotiable  promissory  note  must  be  certain  as  to  amount. 
Jones  Y.  RacUUZy  27  Minn.  240.  It  is  so  certain  when  the  sum  to 
.become  absolutely  payable  upon  it  at  any  given  time  is  ascertainable 
upon  its  face.  1  Dan.  Neg.  Inst.§  53;  Towns  y.  Rios^  122  Maas. 
67;  Jonss  y.  Radatz,  supra. 

The  defendant's  position  is  that  the  foregoing  instrument  is  ren- 
dered uncertain  as  to  amount  by  the  interest  clause,  and  therefore 
is  not  a  negotiable  promissory  note.  As  to  the  legal  effeot  of  such 
a  clause  the  authorities  disagree.  Some  hold  that  the  contract  re- 
serves  the  higher  rate  of  interest,  with  a  provision  for  its  abate- 
ment, upon  a  condition  to  be  performed,  and  that  therefore  the 
difference  between  the  two  rates  is  not  a  penalty,  but  the  contract 
is  to  be  enforced  according  to  its  literal  terms.  The  cases  holding 
this  view  rest  upon  Nicholls  v.  Maynard^  3  Atk.  510.  See  Wal- 
msslsy  v.  Booth,  Bam.  Oh.  478,  481;  Bonafous  v.  Rybot,  3  Burr. 
1870;  WdUor  v.  Long,  6  Munf.  (Va.)  7L    Other  authorities  hold 
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that  the  clause  is  the  same  in  effect  as  if  it  had  reserred  the  lower 
rate  of  interest,  with  a  provision  that  if  the  indebtedness  is  not 
paid  at  maturity  interest  shall  run  at  a  higher  rate.  Seion  y.  Slade, 
7  Yes.  265;  and  see  Stanhope  t.  Manners,  2  Eden,  107;  Brochway 
Y.  Clarhy  6  Ohio,  45;  Lonffioorihr.  Askren,  15  Ohio  St  370;  JSrawn 
T.  Barkham,  1  P.  Wms.  652.  If  this  be  the  true  construction  of 
the  clause  it  is  generally  agreed  that  the  difference  between  the 
two  rates  is  to  be  treated  as  a  penalty.  Talcott  v.  Jfarston,  3  Minn. 
838  (339) ;  Newett  v.  HatiUon,  22  Minn.  19,  and  cases  last  cited. 

In  our  opinion  the  view  taken  by  the  authorities  last  mentioned 
ftB  to  the  legal  effect  of  the  interest  clause  under  consideration  is 
the  more  sensible,  and  most  in  accordance  with  what  would  seem 
to  be  the  real  object  of  the  parties  to  the  contract.  What  the 
payee  really  wants  is  his  money  at  the  due  date  of  the  contract,  and 
to  secure  this  he  holds  an  increase  of  the  rate  of  interest  over  the 
debtor's  head*  In  other  words  the  increase  is  a  penalty  for  the 
debtor's  delinquency.  Treating  the  increase  as  a  penalty  it  follows, 
under  the  decisions  of  the  court  before  cited,  that  the  note  in  suit 
win  in  law  draw  the  same  rate  of  interest  before  as  after  maturity; 
that  is  to  say,  seven  per  cent,  and  that  therefore  (whatever  might 
be  the  case  if  the  interest  clause  were  upheld  according  to  its  literal 
terms)  the  sum  absolutely  payable  upon  the  instrument  at  any 
given  time  is  thus  made  certain  as  the  principal  and  seven  per  cent 
interest. 

[Minor  point  omitted.] 

Order  reversed  and  new  trial  directed. 

NcTB  BT  TUB  Rbpobtkb.— In  DofoU  V.  Bider,  68  HI.  416,  the  note  was  paj- 
able  "  with  twenty-four  cent  per  annum  after  maturity,  as  compensation  and 
damages  for  non-payment."  BM,  valid.  In  Bane  v.  Oridley,  67  III.  888, 
the  proviidon  was,  "  if  not  paid  promptly  at  maturity,  thirty  per  cent,  per  an- 
num thereafter  as  liquidated  damages  for  non-payment.  The  court  said: 
'  This  case  is  precisely  like  Lawrence  v.  Coteies,  18  111.  577;  Smith  v.  WkUa- 
ker,  28  Dl.  867;  BMop  Em  OoUmy  ▼.  BdgerUm,  26  lU.  64;  QoML  ▼.  Bithop 
BBl  (Many,  86  m.  824,  and  Datfis  ▼.  Bider,  68  lU.  416.  We  are  not  inclined 
to  overturn  a  rule  so  firmly  settled  in  this  court.  It  is  urged  by  counsel  that 
the  rate  of  interest  which  the  note  was  to  draw  after  maturity  was  a  penalty 
to  secure  the  payment  of  a  smaller  sum,  and  therefore  to  be  relicTed  against 
in  chancery  and  not  to  be  recovered  at  law,  and  that  the  cases  above  cited  were 
decided  only  in  ref erenoe  to  the  question  of  usury.  But  the  court  could  hardly 
haye  decided  all  these  cases  without  considering  both  these  questions,  and  evi- 
dently did  not  regard  a  merely  increased  rate  of  interest  in  consequence  of 
non-pajment  at  maturity  as  a  penalty  in  the  sense  in  which  a  gross  sum  is  a 
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penalty  when  it  to  to  be  peid  becaoBe  a  less  smn  to  not  paid  at  a  particular  day. 
In  the  tost  case  the  gross  sum  becomes  due  at  once,  in  case  of  non-payment  ai 
the  day,  and  to  strictly  a  penalty,  from  which  a  court  of  chancery  will  relicT* 
an  slight  grounds,  as  in  THemanY,  IRiMiMm,  10  111.  400,  cited  by  counsel  for 
appellee.  But  in  cases  like  the  one  at  bar  thto  court  has  evidently  treated  the 
increased  interest  as  merely  liquidated  damages  accruing  from  day  to  day,  of 
which  the  party  can  at  any  time  relieve  himself  by  payment,  and  therefore  in- 
volving ordinarily  no  special  hardship  calling  for  interference  by  the  courts." 
See  Riker  v.  Sprague  Mftfg.  Oo.  (14  a  L  402),  51  Am.  Bep.  418,  and  note,  4ia 


SmrnvB  y.  Wolfobd. 
cn]aiin.n5.) 

An  oral  agreement  by  which  one  is  tonegottote  the  purchase  of  land,  and  the 
other  to  to  pay  the  price  and  take  title,  and  when  the  latter  shall  sell, 
the  profits  shall  be  divided  between  them,  to  not  within  the  statute  of 
frauds. 

ACTION  to  recover  profits  of  sale  of  lands.    The  opinion  statei 
the  case.    The  phiintiff  had  judgment  below. 

P.  Hookm'  and  Shaw  A  Oray,  for  appellant. 

Snyder  J  Jameson  and  Hart  A  Brewer ^  for  respondent. 

OiLFiLLANy  0.  J.  As  the  facts  are  f onnd  by  the  court  below 
—  and  the  evidence  of  the  plaintiff  taken  as  a  whole  justifies  the 
finding — the  plaintiff  in  1871  ascertained  that  a  certain  piece  of 
land  in  Minneapolis  could  be  purchased  at  the  price  of  $3^000, 
and  orally  agreed  with  the  defendant  that  he  would  negotiate  the 
purchase  of  the  same  at  that  price  for  defendant,  the  defendant  to 
pay  the  purchase- price  and  take  a  conveyance  of  the  land,  and  that 
when  defendant  should  sell  the  land,  the  profits  (the  defendant  be- 
ing allowed  interest  at  the  rate  of  twelve  per  cent  per  annum  upon 
the  price  paid  by  him)  should  be  divided  equally  between  them. 
The  purchase  was  so  made,  the  land  conveyed  by  the  vendor  to  de- 
fendant, and  upon  a  sale  by  him  some  years  after,  a  large  profit 
was  made  after  allowing  said  twelve  per  cent  This  action  is 
brought  to  recover  one-half  of  such  profit. 
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This  agreement  is  not  within  the  statute  of  frauds.  It  mani- 
fesily  did  not  contemplate  that  plaintiff  should  have  any  estate  or 
infeieet  in  the  land  or  be  interested  in  any  way  in  fche  transaction, 
unless  upon  a  sale  there  should  be  a  profit,  and  then  only  in  the 
profit,  and  to  the  extent  of  only  one-half  thereof.  If  there  should 
be  no  profit  he  would  get  nothing*  If  there  should  be  a  loss  he 
would  lose  only  his  time  and  trouble  in  making  the  purchase.  The 
agreement  was  rather  one  of  employment  or  agency  than  for  an  in- 
terest in  real  estate.  In  a  great  many  cases  similar  oral  agreements 
h|iye  been  held  to  be  valid,  and  we  find  no  decision  to  the  contrary. 
See  Trowbridge  ▼.  Weiherhee,  11  Allen,  361;  Bunnd  y.  Taintor,  4 
Conn.  568;  Harben  y.  Congdon,  1  Cold.  220;  Benjamin  y.  ZeU,  100 
Penn.  St.  33;  QwaUney  y.  Wheeler,  26  Ind.  415;  Bruce  y.  Hast- 
inggy  41  Vt.  380;  Heyn  y.  Philips,  37  Oal.  d29;  Lesly  y.  Rosson,  39 
Miss.  368.  No  trust  in  respect  to  the  profits  existed  other  than 
such  as  arises  upon  the  receipt  by  one  of  money  which  he  has  agreed 
to  pay  on  such  receipt  to  another. 

On  the  trial  plaintiff  introduced  against  defendant's  objection 
that  it  was  incompetent,  what  purported  to  be  a  memorandum  of 
the  transaction  made  by  him  in  a  book  of  ile fondant.  Plaintiff 
testified  that  he  made  it  in  the  presence  and  at  the  request  of  de- 
fendant. If  that  was  so,  and  the  question  was  one  of  fact,  the 
memorandum  was  the  act  of  defendant  as  much  as  though  he  had 
made  it  with  his  own  hand,  and  consequently  was  eyidence  against 
him. 

Order  affirmed. 


NooKAK  y.  Orrr  op  Stillwatbb. 

m  Minn.  196.) 
CtmttituUtmal  Ume — drfectioe  ndmoaUcM — UabUU^  of  owner, 

A  dty  charter  provided  that  the  owners  of  land  on  streets  should  construct  and 

maiwtifciw  sidowalks,  and  further  that  they  should  be  liable  to  all  persons  in- 

Juted  hy  their  failure  to  keep  them  in  repair  and  safe  for  travellers.     NM, 

that  tiie  latter  provision  was  unconstitutional  so  far  as  it  imposed  a  liability 

'  to  othexB  than  the  dty.* 

*8eeMBeney  v.  Sprague  (11  R.  I.  466),  28  Am.  Bep.  S02;  Flywn  v.  CamJtan  Oo, 
(40  Md.  812),  17  Am.  Bep.  608,  and  note,  616.  See  also  Boti  v.  Proti,  pod; 
QUg  i^Hmr^ord  v    TakoU  (48  Conn.  525),  40  Am.  Rep.  189. 
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Noonaii  ▼.  dtj  ot  Stillwater. 

ACTION  against  the  city  and  a  lot  owner  for  personal  injuries 
bj  defective  sidewalk.  The  opinion  states  the  case.  On  de- 
murrer,  the  defendant,  the  lot  owner,  had  judgment,  and  tbt 
plaintiff  had  judgment  against  the  city. 

A.  B.  Macartney,  for  the  city. 

FayeiU  Marshy  for  defendant  Oray. 

GiLFiLLAK,  0.  J.  The  charter  of  the  ciiy  of  Stillwater  (Sp. 
Laws  1881,  chap.  92,  subd.  8,  g  13,  p.  571)  makes  it  *'  the  duty  of 
all  owners  of  land  adjoining  any  street,  lime  or  alley  in  said  oi^  to 
construct,  reconstruct  and  maintain  in  good  repair  such  sidewalks 
along  the  side  of  the  street,  lane  or  alley  next  to  the  lands  of  such 
owner,  respectiyely,  as  may  have  been  heretofore  constructed,  or 
as  shall  hereafter  be  constructed  or  directed  by  the  city  council  to 
be  built,  and  of  such  material  and  width,  and  upon  such  place  and 
grade  as  the  city  council  may  by  ordinance  or  otherwise  prescribe.'' 
It  also  provides  that  such  owners  shall  be  liable  for  all  damages  to 
whomsoever  resulting  from  their  fault  or  evident  neglect  in  not 
keeping  any  snch  sidewalk  in  good  repair,  and  in  safe,  passable 
condition;  and  that  no  action  shall  be  maintained  against  the  citj 
by  any  person  injured  through  a  defect  in  any  sidewalk,  unless  the 
owner  of  the  land  along  which  such  sidewalk  is  defective  is  joined 
as  a  defendant;  and  that  in  case  of  judgment  against  the  defendants 
execution  shall  first  issue  against  the  defendant  owning  the  land. 

The  plaintiff  having  been  injured  through  defects  in  a  sidewalk 
upon  a  public  street  in  the  city  opposite  a  lot  owned  by  the  defend- 
ant Oray,  brings  this  action.  The  complaint  alleges  that  the  side- 
walk was  constructed  by  the  city,  but  in  "such  a  way  as  to  be  de- 
fective and  unsafe,  and  that  it  is  rendered  more  unsafe  by  reason 
of  water  from  natural  springs  on  Gray's  lot  flowing  upon  and  across 
and  forming  ice  on  it.  Each  of  the  defendants  demurred  to  the 
complaint.  The  demurrer  of  the  city  was  overruled,  that  of  Oray 
sustained.  The  city  appeals  from  the  order  overruling  its  demur- 
rer, the  plaintiff  from  that  sustaining  the  demurrer  of  Oray. 

We  can  see  no  reason  to  question  the  liability  of  the  city.  The 
charter  devolves  upon  it  the  custody  of  and  power  and  control  over 
streets  usually  devolved  upon  city  corporations.  This  creates  the 
duty  to  keep  the  same  in  repair  when  opened  by  the  city  for  travel. 
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Slid  the  liability  for  injuries  caused  by  neglect  of  that  duty.  OUy  ^ 
^fSt.  PaulY.  Seiiz,  3  Minn.  205  (297);  ShariUy.  CfUy  of  Minn^' 
igiMlis,  17  Minn.  284  (308);  Lindholm  t.  OUy  of  8t,  Paul,  19  Minn. 
204  (245);  Moore  y.  Oity  of  Minmapolia,  19  Minn.  258  (300). 
For  this  purpose  a  sidewalk  is  part  of  the  street.  Fumett  y.  Oity 
i/m.  Paul,  20  Minn.  101  (117).  The  demurrer  of  the  city  was 
therefore  properly  oyerruled. 

The  demurrer  of  the  defendant  Oray  presents  questions  of  greater 
difficulty.  Oan  the  legislature  make  it  the  duty  of  lot-owners  in 
cities  to  construct  and  keep  in  repair  so  much  of  the  street  to  the ' 
centre  of  it  as  lies  in  front  of  the  lots,  and  upon  their  failure  so  to 
do^  make  them  liable,  not  to  the  city,  but  to  any  one  of  the  public 
who  may  be  injured  in  consequence  of  the  neglect  to  construct  or 
keep  in  repair  ?  Some  cases  attempt  to  make  a  distinction  between 
the  sidewalk  and  the  remainder  of  the  street  in  respect  to  the 
method  of  laying  the  burden  of  constructing  and  maintaining  the 
same.  But  there  is  no  basis  for  such  a  distinction.  The  sidewalk 
and  the  remainder  of  the  street  are  equally  for  public  use,  the 
rights  of  the  public  are  the  same  in  each.  The  rights,  as  far  as  the 
oenter  of  the  street,  of  the  owner  of  an  abutting  lot  are  the  same 
in  each.  That  one  is  reserved  for  passers  on  foot,  and  the  other  is 
for  the  use  of  yehides,  is  only  a  regulation  of  the  public  use  for 
ttie  public  good,  the  public  authorities  determining  how  much  shall 
be  reserved  for  sidewalk.  The  improvement  of  one  is  just  as  much 
a  public  improvement,  and  must  have  the  public  need  to  justify  it  * 
to  the  same  extent  as  the  improvement  of  the  other;  therefore  if 
the  provisions  of  this  charter  as  to  sidewalks  are  valid,  the  legisla- 
ture may  extend  them  over  the  remainder  of  the  street — certainly 
to  the  center. 

The  provisions  are  clearly  an  attempt  to  charge  upon  the  prop- 
ertj  the  cost  of  a  public  improvement.  Making  it  the  duty  of  the 
lot  owner,  as  between  him  and  the  city,  to  construct  and  keep  the 
sidewalk  in  repair  in  front  of  the  lot,  the  city  having  the  right  in 
case  of  his  default  to  do  the  work  itself  and  charge  the  cost  to  the 
lot,  does  not  differ  essentially,  so  far  as  the  principles  of  taxation 
for  local  improvements  are  concerned,  from  authorizing  the  city, 
and  making  it  its  duty  in  the  first  instance  to  do  the  work  and  levy 
on  the  lot  the  expense  of  so  much  of  it  as  lies  in  front  of  it. 
Whether  that  is  a  proper  method  under  our  Constitution  of  appor* 
tioning  the  expense  of  local  improvements  to  the  property  charge- 
VoL.Lin  — 4 
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able,  that  is,  whether  the  ezpenae  of  a  street  may  be  apportioned 
by  charging  to  each  lot  the  expense  of  so  much  of  the  street  to  the 
center  as  lies  in  front  of  it,  is  the  first  question  to  be  considered. 
Whether  it  is  competent  for  the  legislature  to  impose  upon  the 
owner  of  the  lot  the  liability  to  third  persons  attempted  in  thia 
charter  is  another  question,  to  be  considered  after  the  other. 

Upon  this  first  question  very  little  aid  is  to  be  got  from  decisions 
in  other  States.  As  affecting  the  proper  basis  or  method  of  appor- 
tionment in  cases  of  local  improTement,  the  Oonstitntions  of  the 
several  States  differ  materially.  Each  court  interprets  the  Consti- 
tution of  its  own  State  and  decides  cases  involying  the  question 
according  to  its  interpretation.  We  are  not  now  embarrassed  by 
the  question  that  has  vexed  many  courts,  whether  the  power  to- 
impose  on  property  the  cost  of  making  and  repairing  streets  is  to- 
be  referred  to  the  taxing  power,  the  police  power  or  some  other  sov- 
ereign power.  In  McOomb  v.  Belly  2  Minn.  256  (295),  this  court 
held  it  to  belong  to  the  taxing  power,  and  this  was  reafSrmed  and 
applied  in  Sitnson  v.  Smith,  8  Minn.  326  (366).  The  first  ques- 
tion is  therefore,  is  there  in  the  Oonstitution  any  limitation  or  re- 
striction  of  that  power  that  will  prevent  the  legislature  from  im- 
posing the  cost  of  such  improvements,  or  the  duty  as  between 
lot  owners  and  the  city  to  make  them  in  the  manner  provided  in 
this  charter? 

The  only  part  of  the  Constitution  which  can  be  claimed  to  have 
that  effect  is  section  1,  article  0.  Originally  that  section  read: 
''AH  taxes  to  be  raised  in  this  State  shall  be  as  nearly  equal  as 
may  be;  and  all  property  on  which  taxes  are  to  be  levied  shall  have- 
acash  valuation  and  be  equalized  and  uniform  throughout  the 
State.''  This  laid  down  the  rule  that  taxes  should  be  equal,  and 
that  for  the  purpose  of  levying  them  and  preserving  equality,  the 
cash  valuation  of  the  property  to  be  taxed  should  be  taken  as  a 
basis.  In  Siinaon  v.  Smith,  supra,  the  court  decided  that  the 
levying  of  assessments  for  local  improvements  came  within  the 
rule  and  held  void  an  act  which  authorized  such  an  assessment  ta 
be  levied  on  the  projierty  benefited  in  proportion  to  the  benefits  re- 
sulting thereto,  instead  of  in  proportion  to  a  cash  valuation.  After 
the  decision  in  that  case  section  1  was  amended  by  adding: 
''  Provided  that  the  legislature  may,  by  general  law  or  special  act, 
authorize  municipal  corporations  to  levy  assessments  for  local  im« 
provements  upon  the  property  fronting  upon  such  improvements 
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or  upon  the  property  to  be  benefited  by  BQch  impioYements,  with- 
out regard  to  a  cash  yalaation,  and  in  such  manner  as  the  legishi- 
ture  may  prescribe." 

It  is  not  to  be  supposed  that  in  adopting  this  amendment  the 
lieople  intended  to  reject  or  modify,  in  respect  to  taxes  of  this  class, 
do  just  and  reasonable  a  principle  as  that  they  ''  shall  be  as  nearly 
equal  as  may  be; "  a  principle  without  which  the  attempt  to  tax 
might  become  practically  confiscation.  It  must  be  taken  therefore 
that  whatever  basis  of  apportionment  may  be  adopted  it  must  in- 
clude the  idea  of  equality.  The  amendment  does  not  lay  down  any 
rule  or  basis  of  apportionment.  It  points  out  what  property  may 
be  included  in  what  may  be  termed  the  assessment  or  taxing  dis- 
trict, to  wit,  'Hhe  property  fronting  upon  such  improyement,''  or 
''  the  property  to  be  benefited  by  such  improvement"  But  it  per- 
mits the  legislature  to  adopt  some  other  consideration  than  the 
cash  valuation  in  determining  how  the  cost  of  local  improvements 
shall  be  apportioned  upon  the  property  within  the  assessment  dis- 
trict Exjierience  had  shown  that  while,  for  the  purpose  of  gen- 
eral taxation,  value  is  the  fairest  basis  for  apportionment,  it  may 
not  be  so  for  tbe  purpose  of  paying  the  cost  of  local  improvements. 
Thus  of  two  lots  equally  benefited  by  the  improvement,  one  might 
by  reason  of  buildings,  or  other  improvements  upon  it,  be  worth 
many  times  as  much  as  the  other,  and  on  the  basis  of  valuation  be 
taxed  for  many  times  as  much.  This,  if  the  special  benefit  con- 
ferred is  to  be  considered,  would  result  in  inequality.  This,  we 
have  no  doubt,  was  the  reason  for  rejecting  valuation  as  the  sole 
constitutional  basis  for  taxing  in  such  cases,  and  it  seems  to  have 
been  thought  that  any  general  method  of  apportionment  pre- 
scribed in  the  Constitution  might  not  work  well  in  all  cases,  and  for 
that  reason  it  was  better  to  leave  the  apportionment  to  be  made 
''in  suck  manner  as  the  legislature  may  prescribe." 

There  is  no  reason  therefore  why  the  duty  and  cost  of  making  im- 
provements shall  not  be  imposed  in  the  manner  provided  in  this 
charter  unless  it  has  the  vice  of  inequality,  so  that  the  court  must 
say  that  the  constitutional  principle  of  equality  has  been  violated. 
And  when  we  speak  of  equality  under  a  rule  for  taxation,  it  must 
not  be  understood  that  absolute  mathematical  equality  in  its  opera- 
tion upon  all  persons  or  property  is  required.  No  general  rule 
ever  was  or  can  be  devised  for  levying  taxes,  whatever  their  kind, 
that  might  not  in  exceptional  instances   operate  unequally.     To 
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condemn  the  rule  it  is  not  enough  that  under  it  there  may  he  such 
cases.  If  it  be  one  which  will  generally,  and  unless  with  accidental 
exceptions,  apportion  the  burden  justly  or  with  such  approximate 
justice  as  is  usually  attainable  in  tax  cases,  it  must  be  sustained. 
Applying  this  as  the  test  we  do  not  see  how  the  provision  in  the 
charter  violates  in  this  respect  the  constitutional  requirement.  It 
may  in  some  instances  impose  more  of  the  general  burden  upon 
one  than  upon  another.  So  might  any  other  rule  of  apportion- 
ment that  could  be  adopted  for  such  cases.  We  cannot  see  that  as 
a  general  rule  this  will  apportion  the  burden  less  equally  than  any 
other. 

The  provision  of  this  charter,  imposing  upon  owners  of  lots  a 
liability  to  third  persons,  can  hardly  be  supposed  to  be  for  the  pur* 
pose  of  putting  such  owners  in  the  place  of  the  municipal  corpora- 
tion in  respect  to  its  control  over  and  care  of  public  streets,  its 
duty,  governmental  in  its  character,  to  the  public  in  that  behalf, 
and  its  liabilities  consequent  upon  a  default  in  that  duty.  The 
owners  have  no  power  to  regulate  the  use  by  others  of  the  side- 
walks, nor  do  they  determine  where,  when  or  how  sidewalks  shall 
be  laid.  If  the  council  does  not  direct  sidewalks  to  be  laid,  or  di- 
rects them  to  be  constructed  in  an  improper  manner  or  on  an  im- 
proper grade,  of  improjier  materials  or  of  an  insufficient  width, 
they  are  in  no  way  responsible.  The  liability  is  not  imposed  on  aU 
owners  alike,  but  only  on  those  who  neglect  to  construct  sidewalks 
when  directed  by  the  council,  or  to  keep  them  in  repair  after  they  are 
constructed,  and  only  because  of  such  neglect  If  it  were  an  at- 
tempt to  impose  on  private  persons  duties  that  inhere  in  the  pub- 
lic in  their  organized,  municipal,  governmental  capacity,  it  would 
certainly  be  an  anomaly  in  legislation.  But  the  liabili^  is  n,thet 
in  the  nature  of  a  jienalty  to  enforce  performance  of  a  duty  im- 
posed as  a  tax,  just  as  a  direct  pecuniary  penalty  is  very  generally 
provided  to  enforce  payment  of  necessary  assessments  for  local  im- 
provements. 

Treating  the  imposition  upon  lot-owners  of  the  duty  to  construct 
and  maintain  sidewalks  as  a  mode  of  apportioning  to  the  property 
its  share  of  the  common  burden,  as  a  mode  of  taxation  —  and  it  can 
be  sustained  on  no  other  theory  —  and  the  liability  as  a  penalty  to 
enforce  what  is  in  effect  a  tax,  we  are  brought  to  the  question  of 
how,  or  rather  upon  what  property  the  tax  may  be  made  a  burden^ 
and  against  what  projierty  it  may,  with  the  penalties,  be  enforced; 
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for  the  penalty,  being  bat  an  incident  to  the  tax,  must  be  subject 
to  the  same  qualifications  as  the  tax  itself.  Thus  the  rule  of  uni* 
formity  must  be  obserred  with  respect  to  the  penalty  as  well  as  with 
respect  to  the  tax.  Also  if  enforcement  of  the  tax  must  be  limited 
to  particular  property,  enforcement  of  the  penalty  must  be  subject 
to  the  same  limitation.  It  would  be  absurd  to  say  that  a  tax  could 
be  enforced  only  against  a  particular  lot  on  which  it  is  a  burden, 
but  that  the  penalty  for  non-payment  of  it  might  be  enforced 
against  any  other  property  of  the  owner.  A  tax  imposed  like  this, 
without  regard  to  a  cash  valuation,  cannot  be  sustained  by  the 
general  clause  of  the  section  of  the  Constitution  we  have  referred 
to.  It  must  find  its  support  in  the  proTiso,  and  can  be  imposed 
only  as  therein  provided.  That  empowers  the  legislature  to  au- 
thorize the  levy  of  assessments  for  local  improvements,  without  re- 
gard to  a  cash  valuation,  ''  upon  the  property  fronting  upon  such 
improvements.,  or  upon  the  property  benefited  by  such  improve- 
ments.'' It  specifies  the  particular  property  or  class  of  property 
upon  which  the  burden  may  be  laid,  as  well  as  the  purpose  for 
which  it  may  be  laid,  and  thus  excludes  the  power  to  lay  it  w:ithout 
regard  to  a  cash  valuation,  for  any  other  purpose  or  upon  any  other 
property  of  the  owner,  or  upon  the  owner  generally,  so  as  to  make 
it  a  personal  obligation  which  may  be  enforced  by  a  personal  action 
against  his  property  generally.  This  is  in  accordance  with  the 
general  theory  of  taxation,  that  the  property  which  is  to  be  bene- 
fited by  the  disbursement  of  the  tax  should  pay  it.  It  is  especially 
the  theory  of  assessments  for  local  improvements.  Where  a  public 
improvement  is  in  its  character  local,  it  is  assumed,  and  correctly, 
tnat  although  it  may  be  a  general  incidental  benefit  to  the  whole 
public,  it  is  a  direct,  special  and  peculiar  benefit  to  property  front- 
ing on  it,  or  in  its  vicinity,  and  therefore  that  property  ought  to 
pay  for  iL  What  we  have  said  of  the  power  to  impose  on  owners 
of  lots  the  duty  to  construct  and  maintain  sidewalks  must  be  un- 
derstood as  of  a  duty  with  respect  to  the  particular  property  to  be 
enforced,  not  against  the  owner  personally,  but  against  the  prop- 
erty. 

The  liability  provided  in  the  charter  is  one  which  subjects  the 
owner  to  a  personal  action,  and  for  the  reasons  we  have  stated  it 
cannot  be  sustained.  The  duty  to  construct  and  maintain  side- 
walks being  in  the  nature  of  a  tax,  is  one  that  is  owing  only  to  the 
city,  just  as  the  duty  to  pay  taxes  for  local  improvements  imposed 
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in  any  other  way.  It  is  not,  and  from  its  yery  nature  cannot  be,  a 
duty  owing  to  third  persons.  In  this  respect  it  differs  from  cer- 
tain police  regulations  intended  for  the  protection  of  each  one  of 
the  public,  snch  as  laws  regulating  the  speed  of  railroad  trains,  pro- 
hibiting fast  driying  of  horses  in  the  streets,  and  the  like.  Now 
whether  it  is  competent  for  the  legislature  to  make  one  liable  to 
priyate  persons  for  failure  in  the  duty  to  pay  taxes  of  any  kind  to 
the  State  or  municipal  coi'porations,  is  a  yery  graye  question.  Bat 
I  think  this  case  does  not  call  for  its  decision. 
Both  orders  appealed  from  are  affirmed. 

Bbrby,  J.  While  agreeing  to  the  final  disposition  made  of  this 
case,  and  that  the  proyiso  quoted  from  the  Constitution  does  not 
authorize  the  legislature  to  impose  upon  the  owner  of  abutting  prop- 
erty a  liability  to  persons  injured  through  defects  in  a  sidewalk,  I 
prefer  to  rest  my  objection  to  any  such  imposition  upon  the  ground 
that  it  would  be  an  attempt  to  shift  upon  the  property-owner  — 
a  priyate  person  —  a  liability  for  the  failure  of  the  public  authori- 
ties to  perform  a  goyemmental  duty.  While  the  expense  of  con- 
structing and  maintaining  a  sidewalk  may  be  imposed  upon  the 
property-owner  by  giying  him  the  option  to  build  and  maintain  it, 
or  by  taxing  him  for  the  cost  of  so  doing,  this  is  as  far,  as  it  seema 
to  me,  as  his  liability  can  go. 

MrroHBLL,  J.  I  am  also  of  opinion  that  the  amendment  to 
section  1  of  article  9  of  the  Constitution,  does  not  authorize  the 
legislature  to  impose  upon  the  owner  of  abutting  property  this  1^ 
hility  to  persons  injured  through  failure  to  repair  a  defectiye  side- 
walk, but  I  rest  my  opinion  substantially  upon  the  grounds  stated 
by  my  brother  Bebbt.  Ordinances  requiring  a  person  to  build  or 
keep  in  repair  sidewalks  abutting  his  property  are  an  exercise  of 
the  taxing  and  not  of  the  police  power.  Hence,  the  duty  imposed 
by  them  is  one  due  the  city  as  a  municipal  body,  and  not  to  the 
public  as  composed  of  indiyiduals.  The  work  enforced  under  them 
relieves  to  the  extent  of  its  cost  and  yalue  the  city  from  the  charges 
which  otherwise  it  would  be  necessarily  subjected  to  in  the  dis- 
charge of  its  municipal  duty  of  keeping  all  duly-established  streets 
in  good  repair  so  that  they  may  be  safe  and  conyenient  for  persons 
using  them.  To  this  end  the  cost  of  constructing  and  maintaining 
the  sidewalks  may  be  imposed  as  a  tax  upon  the  property-owner; 
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ftnd  it  is  immaterial  whether  this  is  done  by  the  city  doing  the  work 
in  the  first  instance  or  by  first  reqairi  ;g  the  property-owner  to  do 
ity  and  then  on  his  f ailare  to  do  it,  causing  it  to  be  done  and  charg- 
ing the  cost  against  the  property. 

Bat  the  city  is  in  no  degree  exonerated  by  this  from  its  obliga- 
tion to  perform  its  goyemmental  duty  of  keeping  the  public  streets 
in  safe  condition.  In  my  judgment  the  power  to  levy  assessments 
for  local  improvements  does  not  authorize  the  imposition  upon  a 
property-owner  as  a  penalty  for  non-payment  of  his  tax  or  assess- 
ment (for  that  is  what  his  failure  to  construct  or  repair  amounts 
to),  the  liability  of  guarantor  to  the  public  of  the  safety  of  the 
street,  or  of  indemnitor  of  the  city  against  liability  for  its  neglect 
of  its  own  municipal  duty.  This  would  practically  amount  to 
shifting  upon  private  persons  the  governmental  duty  which  the 
€ity  owes  the  public,  and  compelling  eyery  man  who  owns  a  lot  in  a 
€ity  to  turn  himself  into  a  street  supervisor.  I  do  not  think  the 
constitutional  provision  referred  to  authorizes  the  imposition  of 
any  such  liability  either  upon  a  person  or  his  property. 

The  'distinction  between  this  case  and  one  where  a  person  has 
committed  a  nuisance  in  a  street,  or  where  he  has  failed  to  comply 
with  the  requirements  of  an  ordinance  enacted  in  the  exercise  of 
the  police  power,  designed  for  the  safety  of  the  public  and  impos- 
ing a  duty  due,  not  to  the  city  as  a  municipal  body,  but  to  the  pub- 
lic as  individuals  is  too  apparent  to  require  more  than  a  reference 
toil. 


Bryant  v.  City  of  St.  Paul. 
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MunMpal  eorporation — IMbilUyfor  aetian  of  hoard  ofheaUk. 

A  eity  is  not  liable  for  the  acts  or  negligence  of  a  board  of  health  oonstituted 
a  separate  bodj  b^  the  charter,  whether  appointed  by  thelegislatare  directly 
or  by  the  city  in  porsaance  of  the  charter.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below  on  demurrer. 

•See  apringy,  InhabitanU  of^de  Park  (187  Mass.  564),  50  Am.  Bep.  884; 
Miaif  v.  OUy  ofMadiion,  poH. 
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B.  P.  Orosby  and  W.  H.  Lightner,  for  appellant 
^.  P.  Murray,  for  respondent. 


Vakdbbbuboh,  J.  The  plaintiff  in  this  action  seeks  to  charge 
tiie  defendant  for  the  misfeasance  or  negligence  of  the  board  of 
health  or  its  agents  in  leaving  a  yaolt  npon  private  premises  ex- 
posed and  open  after  removing  its  contents,  in  consequence  of 
which  plaintiff,  without  fault  on  her  part,  fell  into  the  vault  and 
was  injured. 

By  the  charter  of  the  city  the  board  of  health  is  constituted  a. 
separate  body,  composed  of  the  .city  engineer,  city  physician  or 
health  officer,  and  four  members  of  the  city  council  appointed  by 
the  president  of  that  body.  Its  i>owers  and  duties  are  specially  de- 
fined by  the  charter,  and  it  is  expressly  authorized  to  make  mle» 
and  by-laws  for  the  government  of  the  action  of  the  board  and  ita 
agents  in  the  discharge  of  its  and  their  duties,  and  it  is  made  the 
duty  of  the  police  to  enforce  its  sanitary  regulations  and  orders.  It 
is  iJso  clothed  with  authority,  within  the  limits  of  the  city,  to  en-^ 
force  all  laws  of  the  State  generally,  relating  to  the  care  and  pre- 
servation of  health,  and  is  given  jurisdiction  over  all  lakes  and 
water-courses  in  Bamsey  county  to  the  same  extent  as  within  the 
city.  Oity  Charter  (Mun.  Gode,  St.  Paul),  chap.  II  (Sp.  Lawa 
1874,  chap.  1).  The  provisions  of  the  charter  clearly  mark  and  de- 
fine the  duties  of  the  board  as  public  and  general  in  their  charac- 
ter. Sp.  Laws  1874,  chap.  1,  subc.  11,  as  amended,  Sp.  Laws  1879, 
chap.  88;  Sp.  Laws  1883,  chap.  2,  §  18. 

It  is  usual,  either  by  general  law  or  in  municipal  charters,  ta 
confer  such  authority  upon  local  boards  of  health,  to  be  exercised 
under  the  general  police  power  of  the  State.  And  it  is  entirely 
immaterial,  as  affecting  the  question  of  the  nature  of  the  duties  de- 
volving upon  such  board,  and  the  question  of  municipal  responsi- 
bility, in  what  manner  the  legislature  may  direct  and  authorize  ita 
members  to  be  appointed. —  whether  by  the  corporation  or  other- 
wise. MaamilianY.  Mayor,  62  X.  Y.  160;  &  o.,  20  Am.  Rep.  468; 
Fisher  v.  Boston,  104  Mass.  87;  s.  c,  6  Am.  Rep.  196. 

The  charter  also  contains  general  provisions  authorizing  the  com- 
mon council  by  ordinance  to  remove  and  abate  nuisances  injnrioua 
to  the  public  health,  and  to  make  regulations  for  the  preserva- 
tion  of  health    and   suppression  of  disease,  and    to  make    and 
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Mforoe  quarantine  law8.  Ohap.  4.  Bat  it  is  not  alleged  or 
obimed  in  this  case  that  the  board  of  health  were  aoting  under  the 
dixBction  of  the  corporation  in  executing  or  enforcing  any  regula- 
tion  in  pursuance  of  which  the  alleged  negligent  act  or  omission 
oocurred,  or  otherwise  than  in  the  exercise  of  the  general  discre- 
tionary powers  conferred  on  it  by  the  charter. 

We  are  not  therefore  called  on  to  consider  the  question  of  the  lia- 
bility of  the  municipality  when  it  undertakes  in  the  exercise  of  its 
corporate  powers  the  performance  of  the  act  complained  of,  or  spe- 
cially directs  or  interferes  in  the  premises.  It  is  true  the  com- 
plaint alleges  "  that  the  defendant,  through  the  said  board  of 
health,  caused  said  vault  to  be  cleansed,"  etc. ;  but  it  is  clear,  we 
think,  and  was  so  assumed  in  argument  that  the  agency  of  the  city 
referred  to  in  the  matter  was  simply  its  relation  to  the  board  erf 
health  as  defined  by  the  charter,  and  that  the  board  was  in  fact 
acting  by  virtue  of  the  powers  thereby  conferred.  Ohap.  11,  g 
5  of  the  charter,  under  which  it  appears  by  the  complaint  the 
board  proceeded  in  this  instance,  provides  that  '^  said  board  may 
order  or  cause  any  excavation,  *  *  *  room,  building,  prem- 
ises, etc.,  in  said  city.'  **  regarded  by  said  board  as  in  a  condition 
dangerous  ♦  ♦  ♦  to  health,  ♦  ♦  ♦  to  be  cleansed,  etc.'*  It 
is  not,  we  think,  to  be  implied  that  the  city  council  took  any  ex- 
press or  affirmative  action  in  the  premises  to  direct  the  abatement 
of  the  nuisance  in  this  case,  but  that  it  was  done  by  the  board  in 
the  ordinary  coarse  of  its  duties. 

The  question  then  presented  for  our  consideration  is  whether  the 
alleged  negligence  of  the  board  created  a  corporat'C  liability  ap 
against  the  city.  The  duty  ia  imposed  by  the  legislature  upon  the 
board  of  health,  under  the  police  power,  to  be  exercised  for  the 
benefit  of  the  public  generally.  It  is  one  in  which  the  city  corpor- 
ation has  no  particular  interest  and  from  which  ic  derives  no  special 
benefit  in  its  corporate  capacity.  And  we  think  it  clear,  that  as 
respects  an  agency  thus  created  for  the  public  service,  the  city 
should  not  be  held  liable  for  the  manner  in  which  such  service  is 
performed  by  the  board.  2  DilL  Mun.  Corp.  §  976  (§  774),  eta  It 
is  bound  to  discharge  its  official  duty,  not  by  virtue  of  its  responsi- 
bility to  the  municipality,  but  for  the  general  welfare  of  the  com- 
munity, and  no  action  will  lie  against  the  city  for  the  acts  of  the 
board  unless  given  by  statute.  Fisher  y.  Boston,  supra;  Hayes  v. 
OUtf  of  Oshkosh,  33  Wis.  3U;  8.  a,  14  Am.  Bep.  760;  Oitjf  of 
Vol..  LIU  — 6 
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Richmond  Y.  Lonjf,  17  Oratt.  375;  Maxtnilian  v.  Mayor,  ^mpr»; 
Ogg  V.  OUy  of  Lansing,  35  Iowa,  4^5;  s.  o.,  14  Am.  Bep.  499; 
Welch  y.  Village  of  Rutland,  56  Vt.  288;  8.  c,  48  Am.  Bep.  762; 
Tindley  v.  Sahm,  137  Maas.  L71;  8.O.,  50  Am.  Bep.  289;  Candid  y 
Mayor,  46  N.  J.  Law,  157;  Smith  v.  City  of  Rochester,  76  N.  Y. 
506;  8.  c,  44  Am.  Bep.  393. 

The  daties  of  sack  officers  are  not  of  that  class  of  municipal  or 
corporate  daties  with  which  the  corporation  is  charged  in  consid- 
eration of  charter  privileges,  bat  are  police  or  governmental  func- 
tions which  could  be  discharged  equally  well  through  agents  ap- 
pointed by  the  State,  though  usually  associated  with  and  appointed 
by  the  municipal  body.  The  nature  of  the  duties  as  public  are 
the  same  in  either  case. 

In  Kobs  V.  City  of  Minneapolis,  22  Minn.  159,  which  we  think 
presents  a  different  question,  but  which  is  relied  on  by  the  plaintiff^ 
a  street  commissioner  dug  a  ditch  across  a  street,  whereby  a  large 
quantity  of  water  was  carried  over  to  and  upon  plaintiff's  lot  from 
land  opposite,  and  the  city  was  properly  held  liable,  because  there 
the  street  commissioner  was  the  agent  of  the  city  in  the  supervision 
and  improvement  of  streets,  with  large  disci*etionary  power  in  the 
premises,  and  subject  to  control  and  removal  by  the  city,  and  in 
making  such  ditch  across  the  street  he  directly  caused  the  flooding 
of  plaintiff's  lot.  The  responsibility  for  the  care  and  control  of 
streets  belonged  to  the  city,  and  he  was  acting  for  the  corporation 
in  the  course  of  his  employment  in  and  about  the  discharge  of  a 
corporate  duty.  The  city  was  bound  so  to  use  and  control  the 
street  as  not  to  injure  the  property  of  others.  Oliver  v.  Worcester, 
102  Mass.  489;  8.  0.,  3  Am.  Bep.  485;  Thurston  y.  City  of  St. 
Joseph,  51  Mo.  510;  s.  c,  11  Am.  Bep.  463. 

The  cases  of  City  of  Dayton  v.  Pease,  4  Ohio  St.  89;  Bailey  v. 
Mayor,  3  Hill,  531;  Rochester  White  Lead  Co.  v.  City  of  Rochester, 
3  N.  Y.  463,  and  other  like  cases,  are  clearly  distinguishable  from 
the  case  at  bar.  These  were  actions  for  damages  resulting  from 
the  negligence  or  unskilfulness  of  the  agents  of  the  corporation  in 
and  about  the  supervision  or  management  of  corporate  property,  or 
the  construction  of  public  improvements  under  the  authority  of  the 
municipality  in  its  corporate  capacity.  The  same  remark  will  ap- 
ply to  cases  generally  where  the  corporation  has  directly  authorized, 
participated  in  or  ratified  (where  for  any  cause  it  may  lawfully  do 
to)  the  alleged  wrongful  acts,  or  has  derived  a  profit  or  corporate 
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adyantage  therefrom,  thoagb  it  might  not  otherwise  have  been 
liable.  Deyoe  t.  Saratoga,  1  Han,  341;  Ibrmey  y.  Mayor ,  12 
Hon,  642;  DooJojf  y.  Kansas  Ctty,  82  Mo.  444;  Murphy  y.  Lowell, 
124  MasB.  564;  s.  0.,  35  Am.  Bep.  381;  City  of  Toledo  y.  Cone,  41 
Ohio  SL  149.  But  no  Boch  fads  appear  in  this  case  to  qnalif j  the 
role  of  corporate  liability,  and  as  between  the  city  and  the  board 
req^ondeai  superior  is  not  applicable. 

Order  affirmed  and  case  remanded. 


Tnaam  ▼•  MmsAPOLis  avd  Bt.  Louib  Bailboad  Ooxpajvt. 

en  mnn.  ni.) 

Master  and  servant — raOread  ear-inspeetor  and  car-eovpier, 

A  lailmd  oar-inspeetor  and  a  oar-ooupler  are  not  f  eUow-aennantB.    8se  (nets, 

p.  «.) 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

/.  Z>.  Springer,  for  appellants. 

Loveiy  dt  Morgan,  for  respondent. 

YAjmsKBUBOH,  .J.  It  is  admitted  that  the  defendants  jointly 
owned,  maintained,  and  occupied  a  yard  in  common  at  Albert  Lea, 
where  trains  were  made  up  to  be  sent  oyer  their  respectiye  lines. 
The  respondent  had  charge  of  the  making  up  of  night  trains  in  the 
yard  and  was  injured  in  the  course  of  his  employment  while  coup- 
ling cars,  at  about  3  o'clock  in  the  morning  of  Noyember  24,  1882. 
A  freight  train  had  preyiously  arriyed  from  Minneapolis  oyer  the 
Minneapolis  &  St.  Louis  road,  including,  with  others,  a  box  car 
loaded  with  flour  at  that  place  and  bound  east.  On  its  arriyal  it 
became  plaintiff's  duty,  according  to  the  usual  course  of  business, 
to  obtain  a  list  of  the  cars  and  their  destination,  so  that  he  might 
proceed  to  make  the  necessary  transfers  in  making  up  the  outgoing 
trains.  It  was  the  duty  of  the  car  inspectors,  two  of  whom  were 
employed  for  night  seryice,  to  inspect  all  cars  in  trains  on  their  ar- 
liyaL    The  plaintiff  had  been  in  the  employ  of  defendants  a  little 
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more  than  two  weeks^  and  most  have  been  familiar  with  the  man- 
ner in  which  the  bosiness  was  carried  on  in  the  yard.  On  the 
night  in  question,  about  half  an  hour  after  the  arriyal  of  the  train 
mentioned,  the  plaintiff,  who  had  been  switching  and  distributing 
cars,  brought  an  unloaded  flat  car  f fom  the  wood  track  to  the  main 
track,  upon  which  the  box  car  we  have  referred  to  still  stood,  and 
undertook  to  couple  them.  His  evidence  tends  to  show  that  as  he 
went  to  make  the  coupling,  and  while  the  cars  were  coming  to- 
gether in  the  usual  way,  the  draw-bar  of  the  flat  car  struck  and 
overrode  the  draw-bar  of  the  box  cai,  which  appeared  to  be  loose 
and  insecurely  supported,  and  dropped  down  when  struck  by  the 
approaching  car,  thus  permitting  the  two  cars  to  come  together 
and  intercept  the  plaintiff,  and  resulted  in  his  being  run  over  upon 
the  track,  and  in  causing  the  loss  of  a  leg,  which  was  necessarily 
amputated  above  the  knee. 

1.  While  it  may  be  conceded,  for  the  purposes  of  this  case,  that 
from  the  circumstances  and  nature  of  plaintiff's  employment  in 
which  cars  from  many  roads  were  brought  together  with  coupling 
attachments  of  different  heights  and  patterns  he  would  assume  the 
ordinary  risks  of  the  service  from  such  causes,  we  think,  upon  the 
evidence,  the  question  was  fairly  for  the  jury  whether  the  accident 
occurred  from  such  causes  or  from  the  fact  that  the  draw-bar  of  the 
box  car  was  insecurely  supported  and  in  an  unsafe  condition,  from 
neglect  to  repair  the  same.  Upon  this  issue  the  evidence  in  plain- 
tiflTs  behalf  among  other  things  also  tended  to  show  that  the  strap 
or  carrying-iron  which  supported  the  draw-bar  was  worn,  weak  and 
loose,  and  that  some  of  the  bolts  which  were  intended  to  keep  this 
iron  strap  in  place  were  loose  or  broken,  that  it  had  been  out  of 
repair  for  a  considerable  time,  and  the  defects  were  such  as  could 
readily  be  discovered  by  proper  inspection. 

2.  The  eyidence  of  the  defective  condition  of  the  car,  which  ap- 
pears to  have  been  previously  in  the  possession  of  one  of  the  de- 
fendants, the  Minneapolis  &  St.  Louis  Company,  at  Minneapolis 
and  during  its  transit  to  Albert  Lea,  a  distance  of  one  hundred 
and  eight  miles,  was  received  and  submitted  to  the  jury  without 
any  objection  or  suggestion  that  the  liability  did  not  attach  equally 
to  both  defendants  for  any  negligence  in  respect  to  this  car  prior 
to  its  arrival  at  Albert  Lea.  This  point  is  now  suggested  for  the 
flrst  time;  but  we  think  under  the  circumstances,  the  attention  of 
the  court  should  have  been  called  to  this  matter  when  the  evidence 
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wae  received  or  when  the  joiy  were  instracted.  As  the  case  stands^ 
since  we  think  there  was  evidence  for  the  jury  tending  to  show  a 
joint  liability  for  negligence  in  the  yard  at  Albert  Lea,  it  is  too  late 
to  raifle  the  question  in  this  court  as  to  the  competency  or  suflS- 
ciency  of  the  evidence  of  previous  negligence  to  charge  the  defend- 
ants. 

3.  Evidence  was  received  under  the  defendant's  exception,  show- 
ing a  regulation  of  defendants  in  relation  to  the  inspection  of  cars, 
under  which  it  became  the  duty  of  the  car  inspectors^  if  any  were 
found  defective  or  in  need  of  repairs,  to  mark  them  so  as  to  indi- 
cate that  they  were  in  bad  order  and  hence  not  to  be  sent  out^ 
but  to  be  sent  to  the  repair  track.  We  think  this  evidence 
was  properly  received  upon  the  question  of  defendants'  liability^ 
for  if  the  car  in  question  was  defective  and  unsafe,  which  as  we 
have  seen  was  for  the  jury,  then  such  regulation  was  binding  upon 
the  inspectors  as  representing  the  defendants  for  the  protection  of 
employees  in  the  yard,  unless  it  should  appear  that  it  was  one  of 
the  risks  of  the  service  assumed  by  them  to  handle  cars  there  with- 
out regard  to  inspection,  or  their  condition,  or  any  notice  thereof. 
It  may  have  been  a  question  for  the  jury,  under  proper  instruc- 
tions, to  determine  whether  or  not,  from  the  nature  of  the  service 
in  which  the  plaintiff  was  employed,  he  was  required  .to  proceed 
to  switch  cars  and  make  up  trains  without  regard  to  inspection, 
and  without  waiting  for  it;  but  instructions  of  this  character  were 
not  asked  or  given,  and  the  evidence  does  not  show  that  such  risk 
necessarily  attached  to  the  plaintiff's  business  and  was  hence  as- 
sumed by  him. 

The  position  taken  by  defendants'  counsel  at  the  trial  appears 
to  have  been  that  the  plaintiff  did  not  give  the  inspectors  the  nec- 
essary time  to  complete  their  work,  and  the  case  was  submitted  to 
the  jury  under  instructions  given  at  defendants'  request  that  **  if 
he  did  not  do  so,"  or  ''if  he  did  not  know  or  have  reason  to  be- 
Ueve  that  all  the  cars  in  said  train  were  inspected  before  he  caused 
them  to  be  moved,  he  cannot  recover."  This  question  was  deter- 
mined by  the  jury  in  plaintiff's  favor  upon  the  evidence. 

As  before  remarked  it  was  the  duty  of  the  inspectors  to  examine 
ears  immediately  upon  their  arrival,  and  the  evidence  tends  to 
prove  that  it  was  their  practice  to  so  inspect  them  ui>on  the  track 
before  their  removal  The  inspection  of  this  train  was  in  fact  so 
made  on  the  night  in  question.     There  is  some  conflict  in  the  testi 
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mony  as  to  the  length  of  time  it  would  take  to  properly  inspect  such 
a  train  of  cars,  and  it  does  not  clearly  appear  how  much  time  had 
elapsed  before  the  injury,  the  plaintiff's  recollection  being  that  it 
was  from  twenty-fire  to  forty  minutes.  But  it  appears  that  the  in- 
spectors had  in  fact  completed  their  work  before  the  accident.  The 
negligence  of  the  inspectors  was  therefore  proper  to  be  considered 
upon  the  question  of  the  defendants'  liability.  If  it  is  the  duty  of 
the  corporation  to  exercise  reasonable  diligence  to  supply  suitable 
and  safe  instrumentalities  for  the  use  of  its  servants  to  work  with, 
it  is  also  its  duty  to  use  like  diligence  to  keep  the  same  in  proper 
repair.  This  necessarily  involves  inspection  and  examination  as 
incident  to  the  obligation  to  repair,  and  as  a  corporation  must  nec- 
essarily act  through  agents,  the  negligence  of  its  employees  in  the 
.  discharge  of  such  duty  is  attributable  to  the  corporation.  Solomon 
R.  Go.  V.  Jones 9  30  Kans.  601;  Atchison^  eic,  R.  Co,  v.  HoU^  29 
Kans.  149;  Brann  v.  (7.,  R.  I.  <S  F.  R.  Co.,  53  Iowa,  595;  s.  c,  36 
Am.  Eep.  243;  Porter  v.  Hannibal  di  8L  J.  R.  Co.,  71  Mo.  66,  77, 
78;  s.  c,  36  Am.  Bep.  454;  Chie.  di  Jf.  W.  Ry.  Co.  v.  Jackson,  55 
IlL  492;  &  0.,  8  Am.  Bep.  661;  Condon  y.  Missouri  Pacific  Ry.  Co., 
78  Mo.  567;  Crispin  v.  Babbitt,  81  N.  Y.  516;  B.  c,  37  Am.  Rep.  521; 
Fuller  V.  Jewett,  80  N.  Y.  36,  52;  s.  c,  36  Am.  Bep.  575;  Kirk- 
Patricks.  N;. T.  C,  etc.,  R. Co.,  79  N.Y.  240;  Slater y.  Jewett,  85  N.  Y 
61,  70;  8.  c,  39  Am.  Rep.  627;  Durkin  v.  Sliarp,  88  N.  Y.  227; 
Murphy  v.  Boston  <S  A.  R.  Co.,  88  N.Y.  146, 152;  s.  c,  42  Am.  Rep. 
240;  DanaY.  IT.  Y.  C,  etc.,  R.  Co.,  92  N.  Y.  639;  Vosburgh  r. 
Jj.  8.  <S  M.  S.  R.  Co.,  94  N.  Y.  374;  s.  a,  46  Am.  Bep.  148;  ITatn 
V.  Smith,  25  Hun,  146;  Wedgewood  v.  Chic.  <S  N.  W.  Ry.  Co.,  41 
Wis.  478,  483;  s.  o.,  44  Wis.  44,  48,  49;  Smith  v.  Chic,  etc.,  Ry. 
Co.,  42  Wis.  520,  526;  Richardson  v.  Oreat  Eastern  Ry.  Co.,  1  Oom. 
PI.  Div.  342;  s.  c.,  17  Eng.  R.  293. 

In  Fuller  v.  Jewett,  supra,  it  is  said  by  the  court  (p.  53) :  **  The 
duty  of  maintaining  machinery  in  repair  for  the  protection  and 
safety  of  employees  is  the  same  in  kind  as  the  duty  of  furnishing  a 
safe  and  proper  machine  in  the  first  instance;"  and  ''in  respect  to 
such  act  or  duty  the  servant  who  undertakes  or  omits  to  perform 
it  is  the  representative  of  the  master,  and  not  a  mere  co-servant 
with  the  one  who  sustains  the  injury."  This  corresponds  to  the 
language  of  the  same  court  (Ohukch,  C.  J.)  in  Flike  v.  Boston  d 
A.  R.  Co.,  53  N.  Y.  549,  553;  s.  c,  13  Am.  Bep.  545,  and  Pol- 
GBB,  0.  J.)  in  SUUm-  v.  Jewett,  85  N.  Y.  61,  70;  s.  a,  39  Am.  Bep^ 
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627.  Sabstantially  the  same  doctrine  is  adopted  by  this  court  in 
Drymala  y.  T%omp9on,  26  Minn.  40,  and  we  think  that  case 'must 
oontrol  the  disposition  of  the  question  under  consideration.  In 
some  States  the  courts  hold  that  this  rule  is  not  applicable  to  sub- 
ordinate employees,  as  in  the  case  of  ordinary  car  inspectors  at  the 
transfer  yards,  but  that  the  latter  are  to  be  deemed  fellow-serrants 
of  other  employees  injured  through  their  negligence.  Railroad 
Cos.  Y.  Webb,  12  Ohio  Si  476,  494;  LitOe  Miami  R.  v.  Fitzpatrick, 
42  Ohio  St.  318;  Smoot  y.  Mobile  <S  M.  Ry.  Co.,  67  Ala.  13.  The 
role  adopted  in  these  and  other  cases  is  followed  in  Smith  y.  Flint 
S  P.  M.  Ry,  Co.y  46  Mich.  258;  Mackin  y.  Boston  £  A.  R.  Co., 
135  Mass.  201;  s.  o.,  46  Am.  Rep.  456,  as  applied  to  foreign  cars 
in  transit,  which  a  railway  company  is  obliged  by  law  to  draw 
oyer  its  line.  In  the  case  last  cited  the  court  say  by  way  of  ex- 
planation (p.  206):  'MIoweyer  it  may  be  as  to  other  cars,  the  in- 
spectors most  be  deemed  to  be  engaged  in  a  common  employment 
aa  to  such  cars  while  in  transit  and  until  ready  to  be  inspected  for 
a  new  seryice."  One  reason  giyen  is  that  the  company  was  not 
obliged  to  repair  such  cars.  That  question  we  need  not  consider 
in  this  case.  This  car  was  loaded  at  the  terminus  of  the  line,  and 
by  defendants'  own  regulations  was  required  to  be  inspected,  and 
if  damaged  to  be  properly  marked  to  indicate  that  fact  at  its  gen- 
enl  yard  at  Albert  Lea,  by  the  agents  of  the  defendants  appointed 
for  such  purpose. 

It  is  difficult  to  lay  down  a  general  rule  which  will  be  applicable 
in  practice  and  define  accurately  the  limits  of  the  master's  liability 
in  this  class  of  cases.  But  if  the  special  duty  and  responsibility  be- 
long to  the  car  inspector  to  examine  and  determine  whether  a  car 
is  unfit  for  service,  and  shall  be  so  marked  and  sent  to  the  repair 
track  or  shop,  it  is  difficult  to  discoyer  any  distinction  in  kind  be- 
tween his  duty  and  that  of  the  mechanics  who  make  the  repairs. 
It  will  also  be  borne  in  mind  that  the  measure  of  liability  on  the 
part  of  the  company  is  reasonable  care,  which  must  be  determined 
by  the  circumstances  in  each  case.  Experience  in  the  competent 
and  practical  management  of  railroads  will  naturally  determine  the 
nature  and  frequency  of  inspections  which  ordinary  care  would  re- 
quire should  be  made  between  the  intervals  of  the  more  minute 
examinations  at  the  general  repair  shops.  But  the  general  exami- 
nations which  experience  has  shown  practicable  and  necessary  to  be 
mude  of  cars  at  the  yards  designated  for  such  purpone,  without 
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oausing  undue  delay  while  in  the  course  of  transportation,  would 
at  least  include  such  patent  defects  as  would  be  readily  discoverable 
upon  inspection  by  a  competent  person  in  the  exercise  of  reasona- 
ble care.     Richardson  v.  Gfr&U  Eastern  Ry.  Co.,  supra. 

In  respect  to  patent  defects  in  the  coupling  apparatus,  brakes, 
wheels,  etc.,  we  may  assume  that  the  defendants  had  undertaken 
the  duty  of  inspection,  and  intrusted  it  to  the  proper  agents.  Am 
a  rule  aiao  there  is  a  distinction  between  the  special  duties  of  such 
persons  and  the  service  of  other  employees  who  are  engaged  in  hand- 
ling cars  and  operating  trains.  It  is  not  the  same  in  kind  as  that 
of  the  switchman,  brakeman,  or  other  operative.  Wedgtoood  v. 
Chic.  <S  N.  W.  Ry.  Co.,  44  Wis.  41;  SchuUz  v.  Chic.,  eic.,  Ry.  Co., 
48  Wis.  375.  The  service  of  the  former  class  relates  wholly  to  the 
matter  of  the  care  and  repair  of  machinery,  the  use  of  which  is 
attended  with  constant  danger  to  other  employees  unless  main- 
tained in  a  safe  condition,  and  they  represent  the  master,  not  in  the 
capacity  of  superior  officers  placed  over  other  employees,  but  because 
performing  the  master's  duty  in  respect  to  safe  instrumentaUties. 
Placing  and  keeping  such  machinery  upon  the  road  in  actual  use 
would  be  an  assurance  to  ordinary  servants  that  the  same  is  fit  and 
safe,  in  so  far  as  the  exercise  of  reasonable  diligence  could  make  it. 
Murphy  v.  Boston  A  A.  R.  Co.,  88  N.  T.  146,  162;  s.  c,  42  Am. 
Rep.  240.  So  in  the  matter  of  separating  damaged  cars  from  those 
remaining  in  use  with  a  view  to  repairs,  the  cases  proceed  upon  the 
principle  that  enough  must  have  been  done  by  the  master  to  indi- 
cate, in  conformity  with  some  proper  regulation  or  usage  of  the 
company,  the  condition  or  character  of  such  cars  for  the  protection 
of  employees  who  are  to  handle  them.  Flannagan  v.  Chic.  £  If. 
W.  Ry.  Co.,  50  Wis.  462,  471;  Watson  v.  H.  d  T.  C.  Ry.  Co.,  58 
Tex.  434;  Fraher  v.  81.  P.,  M.  d  M.  Ry.  Co.,  32  Minn.  64.  And 
the  rule  that  the  corporation  is  bound  to  know  the  defective  con- 
dition of  its  cars  within  a  reasonable  time  is  in  harmony  with  the 
doctrine  that  the  agents  charged  with  a  special  duty  of  looking  af- 
ter and  repairmg  its  cars  and  machinery,  pro  hoc  vice  represent 
the  master. 

As  before  stated  this  case  does  not,  we  think,  differ  in  prmciple 
from  Drymaia  v.  Thompson,  supra.  There  the  negligence  of  the 
section  foreman  engaged  in  repairing  the  track,  who  would  have 
otherwise  been  deemed  a  fellow-servant  with  the  injured  party, 
was  held  to  be  that  of  the  defendants,  and  it  would  have  constitute 
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no  defense  that  the  oompanj  had  employed  competent  men,  adopted 
proper  regulations,  or  provided  suitable  materials,  and  an  adequate 
system  for  supervising  and  repairing  its  track.  On  the  other  hand, 
in  Brown  v.  Winona  d  Si.  P.  R.  Co.,  27  Minn.  162;  s.  c,  38  Am. 
Bep.  285,  a  road-master  engaged  with  the  injured  party  in  operating 
machinery  was  held  not  to  represent  the  company.  It  is  the  kind 
of  service,  not  the  grade,  which  distinguishes  these  two  cases. 
The  one  related  to  maintaining  safe  instrumentalities,  the  other  to 
the  use  of  them. 

The  application  of  the  rule  as  well  as  the  question  of  the  degree 
of  risk  assumed  by  the  employees,  will  of  course  be  largely  influ- 
enced  by  the  special  circumstances  of  any  particular  case.  And  so 
as  to  different  kinds  of  business,  the  amount  of  care  required,  and 
the  system  to  be  adopted  and  carried  out  are  to  be  determined  by 
the  circumstances  of  each  case,  depending  upon  the  nature  of  em- 
ployment, the  extent,  haasard  and  usages  of  the  business,  the  kind 
ef  machinery  used,  and  the  risks  incident  thereto.  Kain  v.  Smith, 
25  Hun,  146.* 

[Omitting  minor  points.] 

Order  affirmed.. 

HiTCHBLL,  J.,  diseenHng.  As  I  understand  the  facts  of  this 
case,  the  duty  of  these  '^car  inspectors  "  was  simply  to  make  a 
general  cursory  examination  of  cars  en  route,  upon  their  arrival  at 
the  yard  so  as  to  detect  any  patent  defects.  Their  duty  was  sub- 
stantially the  same  as  that  of  local  examiners,  employed  at  certain 
intervals  idong  the  line  of  every  railroad,  who  make  a  like  cursory 
examination  of  the  cars  of  a  train  in  transit.  They  are  ordinary  ser- 
vants of  the  company,  intrusted  with  no  general  control  or  discre- 
tion in  the  management  of  the  company's  business  or  any  depart- 
ment, but  simply  charged  with  the  performance  of  certain  special 
executive  duties  in  the  matter  of  such  local  inspection.  I  think 
they  were  mere  fellow-servants  with  those  employed  in  running 
the  trains  or  moving  the  cars. 

There  is  much  difference  of  opinion  as  to  whether  the  doctrine  of 
^common  employment''  works  equitably,  as  applied  to  the  large 
business  enterprises  of  the  present  day,  with  their  numerous  depart- 
ments and  different  grades  of  service.  But  the  doctrine  has  be- 
eome  too  thoroughly  imbedded  in  the  jurisprudence  of  England  and 

~»i^mied 60 N.  Y.  875. 

You  LUX  — 6 


4^  M1NNES0T.4>  ' 


Tlemey  ▼.  BfinneapoliB  and  St.  Loato  Railroad  Gompaoy. 


thiB  country  to  be  disturbed  by  the  courts.  If  it  is  to  be  changed^ 
it  must  be  by  the  legislature.  It  seems  to  me  that  the  doctrine 
laid  down  in  the  opinion  of  the  court  in  this  case,  if  carried  to  it» 
logical  consequences,  goes  a  long  way  toward  breaking  down  thia 
well-established  rale  which  exempts  the  master  from  responsibility 
for  injuries  to  his  servants  caused  by  the  negligence  of  their  fellow- 
servants.  This  doctrine  has  been  so  much  and  so  often  considered 
in  the  books  that  it  would  be  useless  to  enter  upon  any  general 
discussion  of  it  at  this  time.  But  it  seems  to  me  that  confusioiL 
has  sometimes  arisen  from  a  misapprehension  or  misapplication  of 
certain  mayims  or  rules  bearing  upon  this  subject 

It  is  often  remarked  that  as  corporations  can  only  act  through 
natural  persons,  who  are  all  in  a  sense  servants  of  the  corporation, 
to  hold  general  agents  or  superintendents,  to  whom  is  intrusted  the' 
management  and  control  of  its  business,  to  be  fellow-seryants  with 
all  subordinate  employees,  would  be  to  relieve  the  corporation  of  all 
liability  for  negligence.  It  seems  sometimes  to  be  inferred  front' 
this  that  a  different  rule  as  to  such  liability  is  to  be  applied  to  cor- 
porations from  that  applied  to  natural  persons.  I  do  not  so  under- 
stand it.  In  every  business  there  must  be  some  natural  person  to 
whom  its  management  and  control  is  intrusted,  and  who  is  there- 
fore, if  not  the  master  in  person,  the  representative  of  the  master, 
and  for  whose  acts  the  master  is  responsible.  If  a  natural  person 
intrusts  the  control  and  management  of  his  business 'to  an  agent 
such  agent  is  the  alter  ego  of  the  master  precisely  as  if  the  same 
thing  be  donle  by  a  corporation.  The  only  difference  is  that  in  that 
case  of  a  corporation  there  must  be  such  a  representative,  whereas 
m  the  case  of  a  natural  person  there  may  not  be,  for  he  may  man- 
age his  own  business  in  person.  But  it  seems  to  me  that  in  either 
case,  when  the  relation  of  the  employee  to  the  business  and  the 
master  is  the  same,  the  same  rule  must  be  applied  in  detei*mining 
whether  he  is  the  representative  of  the  master  or  merely  a  fellow- 
servant  as  to  other  employees. 

Again,  a  familiar  rule  is  that  the  master  is  bound  to  use  ordinary 
care  in  furnishing  suitable  and  safe  instrumentalities  for  the  use  of 
his  servants*  Included  in  this  is  that  of  maintaining  them  in  a 
safe  condition.  Bepainng  is  in  a  sense  furnishing.  And  as  neces- 
sarily incident  to  the  duty  of  '' maintaining  *' is  the  duty  of  pro- 
viding an  adequate  system  of  inspecting,  examining  and  guarding 
these  instrumentalities.     It  is  also  the  rule  that  this  duty  of  fur- 
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niahing  aud  maintaiiiiiig  safe  instramentalitieB  is  a  primary  duty  of 
which  the  master  oaiuiot  relieve  himself  by  clothing  some  general 
agent  with  the  power  and  charging  him  with  the  duty  of  making 
performance  for  him,  bat  that  the  fiiilure  of  such  agent  will  be 
the  failure  of  the  master.  This  rule  has  been  sometimes  under- 
stood as  meaning  that  the  master  is  responaible  to  his  servants  for 
the  negligence  of  every  employee,  however  subordinate  his  station, 
who  18  engaged  in  performing  the  most  common  executive  duties 
m  the  matters  of  repairing,  examining  or  watching  the  instrumen- 
talities  intended  for  the  use  of  other  servants.  I  think  this  is  a 
misapprehension  of  the  rule,  which  has  sometimes  arisen  from  los- 
ing sight  of  the  distinction  between  one  who  is  clothed  with  the 
powers  of  the  master  in  the  control  and  supervision  of  some  depart- 
ment of  the  business,  and  who  is  pro  hoc  vice  the  representative  or 
ottsr  ego  of  the  master,  and  one  who  simply  performs  what  may  be 
termed  mere  executive  details. 

Of  course  in  the  multitude  of  cases  on  this  subject  with  which  the 
reports  abound,  often  conflicting,  and  frequently  not  well  consid- 
ered,  some  authority  can  be  found  for  almost  any  propodlion.  But 
I  have  not  found  any  case  well  considered,  either  upon  principle  or 
upon  an  examination  of  the  authorities,  which  seems  to  me  to 
carry  the  rule  to  any  such  length.  I  find  no  support  for  it  in  the 
English  cases.  The  Supreme  Court  of  Massachusetts,  which  is  one 
of  the  few  whose  decisions  on  this  question  are  any  thing  like  con- 
sistent, or  seem  to  be  governed  by  some  uniform  principle,  has  al- 
ways held  the  master  strictly  to  the  performance  of  this  primary 
duty  of  exercising  ordinary  care  in  furnishing  and  maintaining- 
safe  instrumentalities  for  the  use  of  his  servants,  and  refused  to 
permit  him  to  shield  himself  behind  the  fact  that  he  had  clothed 
some  general  agent  with  the  power  and  charged  him  with  the  duty 
of  performing  it.  This  is  illustrated  by  the  case  of  Ibrd  v.  FUeh- 
hurg  R.  Co.,  110  Mass.  240;  s.  o.,  14  Am.  Rep.  598,  in  which  they 
held  the  company  responsible  for  the  negligence  of  the  master  me- 
chanic in  not  repairing  an  engine,  he  having  entire  charge  of  that 
department  of  the  business. 

But  the  distinction  which  I  have  alluded  to  is  distinctly  brought 
out  in  the  subsequent  case  otHolden  v.  Fitchburg  R,  Co.,  129  Mass. 
868,  in  which  the  reasons  and  limits  of  the  rule  and  the  authori- 
ties on  the  subject  are  ably  discussed  by  Obay,  C.  J.,  and  in  which 
it  is  in  effect  held  that  a  track  repairer  and  abrakeman  are  fellow- 
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serrantcu  Almost  as  a  corollary  from  this  last  dedsion  followed 
that  of  Maekin  j.  Boston  d  A.  R.  Co.,  135  Mass.  201;  b.  0.^  46  Am. 
Rep.  486,  which  holds  that  a  car  inspector  and  a  brakeman  em- 
ployed on  the  same  car  are  fellow-senrants  —  a  case  entirely  analo- 
gous to  the  present  one.  I  haye  not  overlooked  the  fact  that  that 
was  a  foreign  car  in  transit  over  the  company^s  road.  I  abo  notice 
the  caveat  in  regard  to  that  which  the  court  put  into  their  opinion. 
But  whatever  state  of  facts  they  might  have  had  in  mind  in  doing 
so,  it  could  not  have  been  any  thing  afiFecting  the  principle  involved 
in  the  present  case;  for  it  seems  to  me  that  this  duty  of  casual  in* 
spection  of  cars  while  in  transit  must  be  the  same»  whether  the  car 
18  a  foreign  one  or  a  domestic  one. 

In  New  York  the  decisions  are  so  often  conflicting  that  the  value 
of  any  particular  one  largely  depends  upon  the  composition  of  the 
oourt  at  the  time,  or  the  ability  of  the  judge  who  wrote  the  opinion. 
The  primary  character  of  the  duty  of  the  master  to  furnish  safe  in- 
strumentalities is  clearly  and  ably  defined  by  Foloeb,  J.,  in  Lan- 
ing  V.  N.  ^  T.  0.  B.  Co.,  49  N.  Y.  521,  532;  s.  c,  10  Am.  Bep. 
417.  But  the  limits  to  the  rule,  and  the  common  misapprehension 
as  to  its  application  referred  to,  are  very  clearly  brought  out  by  Al- 
len, J.,  in  Maione  v.  Hathaway,  64  N.  Y.  5;  8.  0.,  21  Am.  Bep. 
673.  The  distinction  between  a  general  agent  intrusted  with  the 
control  of  some  branch  or  department  of  the  business,  and  who 
therefore  represents  the  master,  and  a  servant  employed  to  perform 
some  special  duties  or  executive  details  in  the  same  department,  is 
also  pointedly  made  by  Folgbb,  0.  J.,  in  Slater  v.  Jewett,  85  N.  Y. 
61;  8.  0.,  39  Am.  Bep.  627.  Neither  of  these  cases  has  ever  been 
questioned  or  criticised,  although  two  or  three  late  cases  in  the 
same  court,  which  seem  not  very  carefully  considered,  appear  to  lay 
down  a  somewhat  different  rule,  but  without  much  discussion  or 
reference  to  the  authorities. 

This  court  has  itself  recognized  the  same  distinction.  In  Brown 
T.  Minn.  <6  St.  L,  R.  (7o.,  31  Minn.  553,  we  held  that  a  station  agent 
who  had  general  charge  of  the  tracks  in  and  about  his  station,  and 
whose  duty  it  was  to  keep  them  clear  and  in  safe  condition  for  pass* 
ing  trains,  was  a  fellow-servant  with  an  engineer  on  such  a  train. 
In  Roberta  v.  Chic.,  etc.  By.  Co.,  33  Minn.  218,  decided  at  the 
present  term,  we  held  that  a  switch-tender  and  a  baggage-master 
were  fellow-servants.  Drymala  v.  TTiompaon,  26  Minn.  40,  is  not 
in  conflict  with  this  distinction.     That  case  was  decided  upon 
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the  gioond  that  the  ^'seotion  foreman,''  to  whom  was  intrusted  the 
daty  of  repairing  or  ^'  furnishing"  the  track,  was  the  representatiye 
of  the  master,  and  this  was  at  the  time,  and  is  yet,  generally  con* 
sidered  what  might  be  termed  a  '^  border  case." 

The  management  of  an  extensive  business  like  that  of  operating 
a  railroad  includes  so  many  departments  and  so  many  grades  of  ser- 
Tioe  that  it  may  not  always  be  an  easy  matter  to  draw  the  line  be- 
tw^n  those  who  are  to  be  deemed  **  Tice-principals/'  or  representa- 
tiyes  of  the  master,  and  those  who  are  to  be  deemed  ^'fellow-ser- 
yants,"  as  to  other  employees;  but  the  fact  of  such  a  distinction  is 
everywhere  recogniased.  To  hold  that  the  master  is  responsible  to 
his  servants  for  the  negligence  of  every  employee  of  the  most  sub- 
ordinate rank  who  is  engaged  in  the  department  of  repairing,  ex- 
amining, watching  or  guarding  the  instrumentalities  used  by  other 
employees  would  virtually  abrogate  the  whole  doctrine  of  common 
employment."  There  is  hardly  an  employee  in  the  service  of  any 
railroad  whose  duties  do  not,  in  part  at  least,  relate  to  the  matter 
of  maintaining  in  safe  condition  the  track  or  rolling  stock.  If  the 
rule  be  that  all  these  pro  hoe  vice  represent  the  master,  and  are  per- 
forming his  duty,  the  same  rule  must  be  applied  to  all  masters 
alike.  Such  a  rule  if  applied  to  f anners,  manufacturers,  and  others 
would,  I  think,  effect  a  radical  change  in  what  has  been  supposed 
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to  be  the  law.  And  yet  this  is,  I  think,  the  logical  result  to  which 
the  opinion  in  this  case  would  seem  to  lead;  for  I  can  see  no  dis- 
tinction in  principle  between  these  *^  car  inspectors  "  and  switch- 
tenders,  station  agents,  guards,  watchmen  and  the  like,  in  so  far 
as  their  duties  relate  to  maintaining  in  safe  condition  the  machin- 
ery and  other  instrumentalities  of  the  master,  designed  to  be  used 
by  his  employees. 

Nora  BT  THB  Bbportkr.  —  It  will  prove  convenient  to  group  here  the  na- 
merons  cases  reported  in  Uiis  series  on  the  qnestion  as  to  who  are  fellow-ser- 
vants and  who  are  not. 

WhoofrepUow-MenawU. — A  yard  laborer  and  a  locomotive  engineer;  Chi- 
eago  S  AUon  R.  Co,  v.  Mwrphy,  60111.  886;  s.  c,  5  Am  Bep.  48.  A  railway 
road-master  and  a  laborer  on  a  culvert;  Latphrv.  Androscoggin  R.  Co.,  62 
Me.  468;  s.  O.,  16  Am.  Bep.  492.  A  mill-hand  and  other  employees  bound  to 
keep  fire  apparatus  in  order;  Jones  y.  Granite  MSUs,  126  Mass.  84;  s.  c,  80 
Am.  Rep.  661.  The  master  of  a  lighter  and  the  crew;  Johnson  v.  Boston  Tow 
Boat  Co,,  185  Mass.  200.  Mechanics  in  a  repair  shop;  Murphy  v.  Boston  d 
AUwny  B.  Co.,  88  N.  Y.  146;  s.  c,  42  Am.  Bep.  240.  Road  master  and  sec- 
ttcn-band;  Brown  v.  Winona  S  8t.  Peter  B,  Co,,  27  Minn.  162;  s.  c,  88  Am. 
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Bep.  d65.     A  foreman  having  no  power  to  discharge  employees,  and  an  em- 
plojee;  Pet&rmm  v    Whitebread  Goal  and  Mning  Co.,  50  Iowa,  678;  8.  c,   88 
Am.  Rep.  148;  Keif§tone  Bridge  Go.  ▼.  Neub&rry,  96  Penn.  St.  846;  s.  c,  4ft 
Am.  Rep.  548.    Engineer  and  hrakeman;  NathnSUe,  eie,,  ▼.    WheUa,  10  Lea, 
741;  8.  c,  48  Am.   Bep.  817.     Brakeman  and  car-inspector;  Smith  y,  FUni. 
etc,,  Ry.  Co.,  46  Mich.  858;  s.  c,  41  AnL  Bep.  161.    Conductor  and  telegraph 
operator  and  fireman;  SUUer  ▼.  Jewett,  85  N.  Y.  61;  s.  c,  89  Am.  Bep.  67. 
Train-dispatcher  and  brakeman;  Bob&rtmmY,  Terre  Haute,  etc.,  R.  Ch.,TQ  Ind. 
77;  8.  c,  41  Am.  Bep.  658.    Master  and  mate  of  a  vessel;  Matthmoe  v.  Gate, 
61  Wis.  491;  8.  c,  50  Am.  Bep.  61.    A  baggage-master  on  a  train  and  a  switch- 
tender;  RaberteY.  Ohieago,  ete„  Ry.  Cb.,  88  Minn.  818.    See  also,   (Jamidiy  ▼. 
Me.  VetU.  R  Co.,  76  Me.  488;  Rodman  v.  Michigan  Gent.  R.  <A».»55Mich., 
;  O'Brien  v   Boeton  d  Albany  R.  Go.,  ante. 
Who  are  not  fellaw  senante. — The  agent  of  a  railttMd  company  to  hire  men, 
and  aforeman  hired  by  him;  Laning  y.  if.  F.  CerU.  R.  Go.,  49  N.  Y.  681;  s. 
c,  10  Am.  Bep.  417.     A  deck-hand  on  steamboat  A. ,  and  the  crew  of  steam- 
boat B,,  the  owners  being  partners;  GofmoUy  ▼.  DaMeon,  15  Minn.  519;  s.  a , 
9  Amu  Bep.  154.     A  laborer  in  a  railroad  carpenter  shop  and  a  locomotive  engi- 
neer; Ryan  v.  Chicago  d  If,  W.   R.  Go.,  90  111.  171;  s.   c,  14  Am.  Bep.  82. 
A  railway  tndn-despatcher  and  a  fireman;  FWte  v.  Boeton  d  Albany  R.  Go., 
58  N.  Y.  549;  s.  c,  18  Am.  Rep.  545.     A  carpenter  having  charge  of  repairs 
and  a  laborer  in  a  brewery;  Malone  v.  Hathaway,  64  N^  Y.  5;  8.  c,  31  Am. 
Bep.  578.     A  superintendent  with  power  to  hire  and  discharge  and  an  em- 
ployee; Brothers  v.  Gartt&r,  68  Mo.  878;  s.  c,  14  Am.  Bep.  484;  Goreoran  v. 
Holbrook,  59  N.  Y.  617;  8.  c,   17  Aol   Bep.  869;  MuUan  v.  PkUa.  Steamehip 
Go.,  78  Penn.  St.  25;  8.  c.,21Am.  Bep.  2;  Fordy.  FUehburgR.  Go.,  110 Mass. 
240;  8.C.,  14  Am.  Bep.  698:  Ountery.  Orantteoile  Mi^g.  09.,  18  8.  C.862;  8. 
c,  44  Am.  Bep.  578;  IHteheU  v.  Robineon,  80  Ind.  281;  s.  c,  41  Am.  Bep.  812r 
Tyeon  V.  N.  d  8.  Ala.  R.  Go.,  61  Ala.  554;  s.  c,  82  Am.  Bep.  8i  DouUng  v. 
AUen,  84  Mo.  18;  s.  C,  41  Am.  Bep.  298;  WUeon  v.  WUUmantie  Linen  Go.,  50 
Conn.  488;  8.  c,  47  Am.  Bep.  653;  Ryan  v.  Bagaley,  50  Mich.  179;  s.  c,  45 
Am.  Bep.  85.    The  conductor,  engineer  of  a  railway  train  and  a  brakeman; 
Goteles  v.  Richmond  d  DanviUe  R.  Co.,  -84  N.  C.  809;  s.  c,  87  Am.  Bep.  620. 
A  superintendent  of  repairs  and  an  engineer;  Fuller  v.  Jeteett,  80  N.  Y    46;  s. 
c,  86  Am.  Bep,  575.     Boadmaster  and  bridge-builder,  and  fireman;  Dame  v. 
Gent.  Vt.  R.  Co.,  55  Vt.  84;  8.  c,  45  Am.  Bep.  590.     A  train  dispatcher  and  an 
engineer;  Booth  v.  Boeton  d  Albany  R.  Co.,  78  N.  Y.  88;  8.  o..  29  Am.  Bep. 
97.     A  track-repairer  and  a  fireman;  Chicago  d  N.  W.  R.  Co.  v.  Moranda,  98 
ni.  802;  8.  c,  84  Am.  Bep.  168.    One  who  was  engineer,  superintendent  and 
conductor  of  a  gravel  train,  and  a  train  hand;  Dobbin  v.  Richmond  d  DanviUe 
R.  Co.,  81  N  C.  446;  s. c.,81  Am.  Rep.  512.     Master  mechanic,  engineer  and 
fireman,  and  trackman;  Ohio  and  Miee.  Ry.  Go.  v.  CoUiMm,  72  Ind.   261;  s.  c, 
88  Am.  Rep.  184.     Foreman  and  car-repairer;  Luebki  v.  Chicago,  M.  d  St.  P. 
Ry.  Co.,  59  Wis.  127;  s.  c,  48  Am.  Rep.  488.     A  section  foreman  and  a  brake- 
man;  Leteie  v.  8t.  Louie,  etc.,  R.  Co.,  59  Ma  495;  a.  c,  21  Am.  Rep.  885.     A 
superintendent  and  foreman  and  a  conductor;  Pattereon  v.  Pitteburgh,  etc.,  R 
Co.,  76  Penn   St.  889;  s.  c,  18  Am.  Rep.  412      A  conductor  and  a  section  fox» 
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muL  and  m  bfaJrffwuui;  Mitom's  Adm'r  ▼.  Mekmamd,  etc.,  B.  Oo.,  78  Ya.  745;.«. 
GL,  49  Am.  Rsp.  401.  Ooadactor  of  m  oonsiniclloa  train  and  a  laborer;.  O^i- 
«V»,  SL  P.  M.  amd  Omaka  Bff.  Oo.  t.  AfCMMm  16  Neb.  954;  a.  a,  49  Am. 
Bep.  7ia 

See  note.  16  Ami  Bop.  406;  81  Am.  Bop.  7,  679;  49  Am.  Bop.  406.    A]mK 
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JieQ9fQtmiO$  ^~  A0aiMt  ^^  OMHMMfNM  OTQMMtlMe  ~^  WMtfM  IfMI^M  fv  CAMV  JMFaMla 

Where  n  citj  ordinanoe  in  ponuance  of  tlie  eliarter  makes  it  nnlawf ol  to  leavo 
a  team  standing  onfastened  or  unguarded  in  a  street,  any  one  injured  by  a 
violation  thereof  may  maintain  an  action  against  the  wrong-doer.  (8m 
w4e,  p,  8S.) 

AOTION  for  personal  injury  nj  negligence.    The  opinion  atetee 
the  case.    The  defendant  had  judgment  below. 


d  Wilsim,  for  appellants. 

Wrn,  Ely  BramhM  and  Gordon  E.  CoU,  for  respondent. 

YAKDBBBUBGHy  J.  The  charter  of  the  city  of  St.  Paul  em- 
powers the  city  council  by  ordinance  to  compel  persons  to  fasten 
their  horses  or  other  animals  attached  to  vehicles  while  standing  in 
the  streets;  such  ordinance  to  have  the  force  of  law  within  the 
municipal  jurisdiction,  and  to  be  enforced  by  the  proper  penalties. 
In  pursuance  of  this  provision  the  following  ordinance  was  passed, 
and  was  in  force  when  the  accident  out  of  which  this  action  arose 
occurred:  '^It  shall  not  hereafter  be  lawful  for  any  teamster  or 
driver  or  owner,  or  any  person  or  persons  having  in  charge  any 
team  attached  to  any  vehicle  within  the  city  of  St.  Paul  to  leave 
the  same  standing  in  or  along  any  public  street  in  said  city  without 
being  securely  hitched  or  fastened,  or  without  being  held  by  some 
one  securely."  The  defendants  left  a  team  of  horses  attached  to  a 
wagon  loaded  with  wood  in  a  public  street,  standing  unhitched  and 
for  the  time  without  being  held  or  in  the  charge  of  any  one,  the 
driver,  defendants'  servant,  having  temporarily  left  them  to  make 
inquiry  in  reference  to  the  place  of  delivery  of  the  wood.    In  his 
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iriMenoe  the  team  started  and  ran  down  Wabash  street,  one  of  the 
most  pablic  thoroughfares  of  the  city  across  the  bridge  over  the 
Mississippi  riyer,  and  colliding  with  the.  plaintiff's  wagon,  caosed 
the  injury  complained  of.  There  was  no  evidence  showing  the 
particular  circumstances  which  caused  the  horses  to  take  fright 
and  run  away.  But  the  plaintiff's  case  rests  upon  the  facts  aboye 
stated,  which  are  undisputed. 

The  questions  of  fact  as  to  the  character  and  extent  of  plaintiff's 
injuries,  and  whether  he  was  guilty  of  contributory  negligence  in 
the  premises,  and  also  whether  the  fact  that  the  team  was  left  un- 
fastened and  unguarded  in  a  public  street  was  the  proximate  cause 
of  the  injury,  were  settled  by  the  yerdict  Milwaukee  S  Si,  Paul 
Ry.  do.  y.  Kellogy,  94  IT.  S.  469. 

The  only  question  then  remaining  for  our  consideration  is  the 
question  of  the  liability  of  the  defendants  in  a  ciyil  action  for  the 
natural  and  probable  consequences  of  the  unexcased  omission  of 
their  servant  to  fasten  the  team.  We  say  unexcused,  because  in 
yiew  of  the  language  and  purpose  of  the  charter  and  ordinance  it 
is  manifestly  no  suflScient  excuse  that  the  horses  were  believed  to 
be  gentle  and  not  vicious,  and  had  never  been  known  to  run  away. 
If  the  action  were  simply  an  ordinary  action  for  negligence,  in  the 
absence  of  any  statutory  duty,  these  circumstances,  with  others, 
might  have  been  considered  by  the  jury  in  determining  thequestioiL 
of  negligence — Ongge  v.  Fleekenstein^  14  Minn.  62  (81) — though 
in  such  ai^  action  the  fact  that  the  horses  ran  away  and  were  not 
properly  hitched,  would  be  evidence  of  negligence  in  not  fastening 
them.  Strap  v.  Edene^  22  Wis.  432;  Couriemier  v.  Secambe,  8 
Minn.  264  (299).  But  in  refusing  defendants'  instructions  to  the 
jury  the  court  rested  the  action  upon  the  breach  of  the  ordinance, 
and  in  substance  charged  them  that  the  fact  of  so  leaving  the 
horses  so  unattended  and  of  the  runaway  and  injury  to  plaintiff 
in  consequence,  if  the  jury  should  so  find,  established  a  case  against 
the  defendants.  The  case  turns  upon  the  correctness  of  these  in- 
structions. 

Highways  are  dedicated  to  the  use  of  travellers,  and  hence  it  ia 
held  to  be  the  law  that  where  horses  are  unlawfully  turned  loose  or 
permitted  to  be  at  large  in  a  public  street  by  the  owner,  he  is  liable 
for  any  resulting  injury  or  trespass  without  reference  to  the  ques- 
tion of  previous  knowledge  of  their  vicious  disposition  or  charac- 
ter.    Bar  nee  v.  Ohaptn,  4  Allen,  444;  Ooodman  v.  Oay^  15  Penn. 
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St  188,  193;  s.  c,  53  Aiil  Dec  589.  In  Barnes  ▼.  Chapin  the 
oout  say  (p.  446):  '^  It  has  long  been  regarded  as  inconsistent 
with  the  safety  and  convenience  of  travellers  to  permit  horses  to 
go  at  large  on  the  highway  and  such  an  act  is  an  offense  against 
our  statutes."  The  difllerenee  between  that  case  and  this  is  tiiat 
while  the  defendants'  horses  were  rightfully  on  the  public  street, 
they  were  unlawfully  left  unguarded.  The  breach  of  duty  arising 
from  the  violation  of  the  statute  in  one  case^  and  the  ordinance  in 
the  other,  is  of  the  same  nature,  and  the  consequences  the  same,  as 
relating  to  the  safety  of  persons  using  the  streets.  Travellers  on  a 
highway  would  have  a  right  to  assume  that  the  statutes  referred  to 
were  made  for  their  protection,  and  that  they  were  therefore  en- 
titled to  the  benefit  thereof  in  enforcing  a  claim  for  damages  against 
persons  through  whose  neglect  to  observe  the  requirements  of  such 
statutes  they  have  suffered  injury.  And  so  it  is  insisted  by  the 
plaintiff  in  this  action  that  this  ordinance  is  binding  as  law  upon 
the  inhabitants  of  the  city;  that  it  was  lawfully  made  for  a  similar 
purpose,  and  involves  like  duties  and  responsibilities  as  respects  per- 
sons within  the  municipal  jurisdiction.  This  point  will  be  further 
considered  in  the  course  of  the  opinion. 

Wherever  a  statute  creates  a  duty  or  an  obligation,  then  though 
it  has  not  in  express  terms  given  a  remedy,  the  remedy  which  is  by 
law  properly  applicable  to  that  obligation  follows  as  an  incident. 
Add.  Torts,  §  58;  Parker  v.  Barnard,  135  Mass.  116;  s.  c,  46 
Am.  Bep.  450;  Patterson  v.  Detroit,  etc.,  R.  Co.,  22  N.  W.  Bep. 
260.  But  whether  a  liability  arising  from  the  breach  of  a  statutory 
duty  accrues  for  the  benefit  of  an  individual  specially  injured 
thereby,  or  whether  such  liability  is  exclusively  of  a  public  charac- 
ter must  depend  upon  the  nature  of  the  duty  enjoined  and  the  ben- 
fits  to  be  derived  from  its  performance.  Taylor  v.  Lake  Shore  d 
M.  8.  B.  Co.,  45  Mich.  74;  a.  o.,  40  Am.  Bep.  457;  Hayes  v.  Mich. 
Central  R.  Co.,  Ill  U.  S.  228,  240;  Cooley  Torts,  658. 

To  illustrate:  Patterson  v.  Detroit,  etc.,  R.  Co.,  supra,  was  an 
action  for  damages  by  a  traveller  against  defendants  for  obstructing 
a  highway  in  violation  of  the  provisions  of  a  statute  prohibiting 
railway  companies  from  obstructing  a  street-crossing  longer  than 
five  minutQB.  Parker  v.  Barnard  was  an  action  for  damages  by  a 
person  injured  through  defendant's  omission,  in  disregard  of  a  stat- 
ute, to  protect  a  hatchway  by  a  railing.  Hayes  v.  Mich.  Central 
B.  Ob.  is  a  case  where  as  in  this  case  an  action  for  damages  was 
YouLin— 7 
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predicated  upon  the  negligent  omisaion  to  comply  with  an  ordi- 
nance which  a  city  had  passed  under  legislative  authority,  and 
which  was  intended  as  a  protection  to  persons  from  injuries.  In 
Salisbury  y,  fferehenroder,  106  Mass.  458;  s.  c,  8  Am.  Rep.  359, 
plaintiff  recovered  damages  occasioned  by  the  falling  of  u  sign  (in 
an  extraordinary  gale)  which  had  been  suspended  over  a  street  con- 
trary to  a  city  ordinance,  and  defendant  was  not  otherwise  negli- 
gent. In  Owings  v.  Jones^  9  Md.  108, 117,  the  defendant  was  held 
liable  for  consequent  damages  to  a  party  injured  through  a  negli- 
gent omission  to  comply  with  the  provisions  of  a  city  ordinance 
which  provided  the  mode  in  which  the  vaults  in  public  streets 
should  be  protected.  In  Devlin  v.  Gallagher,  6  Daly,  494,  a  fail- 
ure to  comply  with  the  provisions  of  an  ordinance  requiring  cer- 
tain precautions  in  blasting  was  held  prima  facie  evidence  of  negli- 
gence, sufficient  to  support  an  action  by  one  injured  through  such 
default.  In  BaUimore  City  Ry.  Co.  y.  McDontieU,  43  Md.  534,  un- 
der a  city  ordinance  limiting  the  speed  of  cars  to  six  mileg  an  hour, 
the  defendant  was  held  liable  if  the  jury  believed  from  the  evi- 
dence that  the  accident  would  have  been  avoided  if  the  cars  had  not 
been  moving  at  a  greater  speed.  Johnson  v.  SL  Paul  dt  Duluth 
R.  Co.,  31  Minn.  283;  Corrdl  v.  B.  C.  R.  A  M.  R.  Co,,  38  Iowa, 
120;  Siemers  v.  Eisin,  54  Gal.  418. 

The  city  ordinance  under  consideration  was  undoubtedly  intended 
for  the  benefit  of  persons  travelling  on  the  streets,  and  all  such 
persons  while  so  travelling  would  have  the  right  to  expect  the  or- 
dinance to  be  observed  and  to  govern  themselves  accordingly.  Wright 
Y.  McMen  it  M.  R.  Co.,  4  Allen,  283;  IkneY.  Atlantic  Works,  111 
Mass.  136. 

On  the  other  hand  where  the  duties  enjoined  are  due  to  the  mu- 
nicipality or  to  the  public  at  large,  and  not  as  composed  of  individ- 
uals,  a  different  rule  is  intended  to  apply.  This  is  well  illustrated 
by  the  cases  oiKirhy  v.  Boylston  Market  Assn.,  14  Qray,  249,  and 
Flynn  v.  Canton  Co.,  40  Md.  312,  323;  s.  c,  17  Am.  Bep.  603,  in 
which  it  was  held  that  the  owners  of  land  abutting  on  streets  were 
liable  to  the  city  alone  for  the  breach  of  ordinances  requiring  such 
owners  to  keep  sidewalks  clear  of  snow  and  ice,  and  in  good  repair, 
and  that  they  were  not  liable  in  damages  to  persons  injured  by  their 
neglect  to  perform  the  duties  enjoined  by  such  ordinances.  This  pro- 
ceeds upon  the  ground  that  it  is  the  sole  duty  of  the  city  to  keep  the 
streets  in  good  repair  and  clear  of  snow  and  ioe.     The  work  done 


APBJL  TEBM,  1885.  51 

Bott  y.  Pratt. 


and  fines  or  taxes  collected  in  such  cases  to  the  extent  thereof  are  to 
be  considered  as  so  far  in  aid  of  the  city  in  the  discharge  of  its  duty. 
See  also  Taylor  y.  Lake  Shore  d  M.  S*  R.  Oo.,  supra;  Heeney  ▼. 
Sprague,  11  R.  I.  456,  8.  c,  23  Am.  Bep.  502.  And* so  also  gener- 
aUy  of  ordinances  or  statutes  relating  sjiecially  to  duties  due  strictly 
to  the  corporation  or  State. 

The  analogy  between  statutes  and  the  ordinances  of  cities  is  of 
course  not  to  be  extended  beyond  the  proper  limits  of  municipal 
jurisdiction.  But  in  matters  properly  of  local  cognizance  it  is  neces- 
sary and  eminently  proper  that  such  powers  should  be  committed 
to  the  municipality  to  be  exercised  through  ordinances  which  shall 
be  subordinate  to  and  consistent  with  the  general  laws  or  in  proper 
cases  be  authorized  to  take  their  place.  Gooley  Gonst  Lim.  199. 
An  ordinance  which  a  municipal  corporation  is  authorized  to  make 
is  as  binding  on  all  persons  within  the  corporate  limits  as  any  stat- 
ute or  other  laws  of  the  Commonwealth,  and  all  persons  interested 
are  bound  to  take  notice  of  their  existence.  Heland  t.  City  of 
LowM,  3  Allen,  407;  Vandine^s  Case,  6  Pick.  187;  8.  c,  17  Am. 
Dec.  357;  OUmore  ▼.  HoUy  4  Pick.  257;  Johnson  y.  Simoniony  43 
Oal.  242,  249. 

As  respects  the  ordinance  in  question  it  was,  as  we  have  seen,  au- 
thorized by  the  charter,  was  within  the  proper  sphere  of  municipal 
l^islation  and  not  inconsistent  with  or  in  contrayention  of  general 
laws,  and  though  local  in  its  application,  it  was  obligatory  upon 
persons  within  the  limits  of  the  city;  and  there  is  no  reason  why  it 
should  not  be  held  to  impose  a  legal  duty,  such  that  a  civil  action 
for  damages  might  be  maintained  for  a  breach  thereof,  as  in  the 
ease  of  like  statutory  duties.  Hayes  v.  MicK  Central  R.  Co.,  su- 
pra; Mason  y.  Ciiy  of  Shawneeiown,  77  111.  533;  Flynn  y.  Canton 
Oo.y  40  Md.  312;  8.  c.,17  Am.  Bep.  603;  Jacksonx.  Shawl,  23  041. 
267.  Some  courts  however  deny  the  application  of  the  rule  in  case 
of  city  ordinances  and  insist  that  it  is  applicable  solely  to  laws 
enacted  by  the  legislature.  Heeney  y.  Sprague,  11  R.  I.  456;  s.  c, 
23  Am.  Bep.  502;  Vandyke  y.  Cincinnati,  1  Disney  (Ohio),  532; 
Philadetphia,  etc.,  R.  Co.  y.  Ervin,  89  Penii.  St.  71;  8.  c,  33  Am. 
Rep.  726.  These  were  cases  arising  out  of  a  failure  to  comply  with 
ordinances  similar  in  character  to  the  one  considered  in  Flynn  v. 
Carlton  Co.y  and  might  have  been  disposed  of  on  the  same  ground, 
and  were  rightly  determined  without  necessarily  inyolving  the  ques- 
tion we  are  considering. 
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A  different  yiew  is  also  suggested  in  ChambwB  v.  Ohio  Trusi  Oo., 
1  Disney  (Ohio),  327,  336;  and  in  Knupfie  t.  Knickerbocker  Ice 
Co,,  84  N.  Y.  488,  it  was  held  by  a  divided  court  that  the  result 
of  the  decisions  in  New  York  is  that  a  breach  of  a  municipal  ordi- 
nance is  evidence  of  negligence  merely,  to  be  considered  with  other 
facts  in  the  case.  But  we  do  not  regard  the  case  of  much  value  as 
an  authority.  The  rule  is  to  be  regarded  as  a  common-law  rule, 
and  it  would  hardly  be  consistent  or  reasonable  to  hold  that  it 
might  be  applicable  to  an  act  of  the  legislature,  and  inapplicable 
where  the  legislature,  instead  of  itself  enacting  a  law,  should  in  a 
proper  case  expressly  authorize  a  municipal  corporation  to  make 
the  same  law  for  the  local  jurisdiction.  Suppose  for  instance  thac 
the  legislature  had  itself  expressly  enacted  the  substance  of  the  ordi- 
nance in  question  in  the  charter,  instead  of  authorizing  the  city 
council  to  enact  it;  could  it  be  said  that  in  the  former  case  an  in- 
jured party  would  be  entitled  to  indemnity  and  in  the  latter  not? 
In  this  class  of  cases  therefore  proof  of  a  breach  of  the  ordinance 
wiU  make  a  case  of  negligence;  but  of  course  the  plaintiff  must 
make  it  appear,  as  the  court  properly  charged  the  jury  in  this  case, 
that  the  injury  complained  of  resulted  in  the  alleged  neglect  of 
the  duty  thereby  imposed;  and  so  defendant  may  show,  as  matter 
of  defense,  that  the  accident  occurred  without  his  fault,  or  that  the 
observance  of  the  ordinance  was  immaterial  as  respects  the  plaintiff, 
as  for  instance  in  the  case  of  the  omission  to  ring  the  bell  of  an  en- 
gine, of  the  approach  of  which  the  plaintiff  otherwise  had  notice. 

Order  afflrmed. 

Nans  BT  THS  Bbfortier.-  This  qaestion  was  reviewed  in  Miu9ath  v.  Dela- 
wure,  etc,,  GaruU  Go,,  64 N.  Y.  624,  where  Allen,  J.,  said:  "The  remaining 
qaestion  to  be  considered  arises  upon  seTeral  exceptions  to  the  instructions 
of  the  learned  judge  in  respect  to  the  negligence  of  the  defendant,  and  his 
comments  upon  the  evidence  touching  that  part  of  the  case.  The  negligence 
upon  which  reliance  was  placed  by  the  plaintiff,  and  upon  which  we  maj  as- 
sume that  the  yerdict  passed  against  the  defendant,  was  the  rate  of  speed  at 
which  the  train  was  moving  at  and  before  the  time  of  the  collision.  Irrespec- 
tive of  any  ordinance  or  law  regulating  the  speed  of  railroad  trains,  it  was  a 
question  of  fact  whether  the  rate  was  excessive  or  dangerous  in  that  locality, 
and  if  so  found  by  the  jury,  and  such  excessive  rate  of  speed  caused  the  col- 
lision, the  defendant  was  liable  for  the  consequences.  Wilds  v.  ff.  R.  R,  Co., 
20  N.  T.  815.  By  an  ordinance  of  the  city  of  Cohoes,  the  validity  and  binding 
aathority  of  which  is  not  questioned,  the  defendant  was  prohibited  from  rua- 
aiiig  its  trains  within  the  city  limits  '  at  a  greater  rate  of  speed  than  eight 
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miles  an  hour/  The  evidence  is  rery  satisfaetoiy  that  this  paiilcalftr  train 
was  running  at  a  much  greater  rate  of  speed  than  that  permitted  by  the  ordi- 
nanee.  Whether  a  violation  of  this  ordinance  is  necessarily  an  act  of  negli- 
gence»  or  sach  a  wrongful  act  in  violation  of  law  as  legally  to  charge  the  de- 
fandant  with  any  injories  resulting  from  such  act,  may  he  regarded  as  an  open 
qoestion  in  this  State.  The  decision  in  Broion  v.  Buffalo  and  State  Line  BaU- 
road  Oompanp,  25i  N.  Y.  191,  that  a  city  ordinance  regulating  the  speed  of 
road  trains  was  not  admissible  in  evidence  for  any  purpose,  in  an  action 
against  a  railroad  corporation  for  negligently  causing  the  death  of  an  individ- 
ual, was  dissented  from  by  Judges  Sxldbn,  Dbnio  and  Glbbke,  and  has  been 
overruled.  Jett&r  v.  If.  T.  aaid  H,  B,  B,  Oo.,  2  Abb.  Ct.  App.  458;  s.  c,  2 
Keyes,  154;  Beimgel  v.  iT.  F.  C,  R  Co.,  14  Abb.  (N.  S.)  29.  The  actual  de- 
dflions  in  this  State  have  however  only  gone  to  the  extent  of  holding  that  dty 
ordinanoes  of  this  character  are  competent  evidence  upon  the  question  of  neg- 
ligence of  railroad  corporations,  and  with  proof  of  a  greater  rate  of  speed  than 
that  prescribed  proper,  with  all  the  other  evidence  in  the  case  to  be  submitted 
to  the  jury  for  their  consideration.  It  has  not  been  necessary  in  any  cam  in 
which  tlie  question  has  arisen  for  the  courts  to  go  further.  In  If.  T.  etc.,  B. 
Co.,  9upra^  there  is  a  plain  intimation  that  a  municipal  ordinance,  passed  by 
authority  of  the  legislature,  has  the  force  of  an  express  statute,  and  that  every 
violator  of  it  is  a  wrong-door,  and  ex  neeeetitate  negligent  in  the  eye  of  the 
law,  and  that  every  innocent  party  injured  by  such  violation  is  entitled  to  his 
elvil  remedy  for  such  injury.  This  would  make  railroad  corporations  liable 
to  the  same  extent  for  a  disregard  of  a  city  ordinance  regulating  the  rate  of 
speed  of  trains,  as  for  an  omission  of  the  statutory  signals  of  sounding  the 
whistles  or  ringing  the  bell  at  highway  crossings.  It  is  said  in  the  same  case 
tliat  every  man  has  a  right  to  assume  that  others  will  obey  the  law  and  not 
bring  injury  upon  him  by  its  violation.  See  also  ITetoeon  v.  If.  T.  Cent.  B. 
Oo.,  29  N.  Y.  888.  Judge  Grovkb  in  BeiteigeFe  case,  oupra,  in  an  opinion 
coneurred  in  by  all  the  members  of  this  court,  took  the  same  view  of  the  legal 
effect  of  a  dty  ordinance  upon  the  civil  rights  of  the  parties.  In  Lane  v.  At- 
kmHe  Worke,  111  Mass.  180,  the  Jury  were  charged  that  a  city  ordinance  for- 
bidding the  leaving  of  trudcs  in  the  street  was  proper  to  be  considered  by 
them  upon  the  question  of  negligence,  although  not  conclusive  proof  that  the 
defendants  were  in  point  of  fact  negligent;  that  it  was  a  matter  of  evidence  to 
be  wdghed  with  all  the  other  evidence  in  the  case.  Upon  an  exception  by 
the  defendant  to  this  ruling  the  court  in  banc  merely  say:  '  This  was  suffi- 
ciently favorable  to  the  defendants.'  In  MeOrath  v.  If.  T.  Cent,  ete.,  08  N. 
Y.  682,  the  same  view  is  taken  of  the  effect  of  an  ordinance  as  did  the  Judge 
upon  the  trial  in  the  case  last  cited;  but  the  judgment  in  the  case  did  not  neces- 
sarily decide  that  point;  and  as  before  suggested,  it  must  be  regarded  as  an 
4ipen  question  with  us. 

"  The  dicta  in  the  several  cases  in  this  court  may  be  referred  to  the  manner 
in  which  in  each  case  the  precise  question  involved  was  made,  rather  than  as 
intended  as  a  committal  on  the  main  question.  In  Maryland  it  is  held  that  if 
a  railroad  company  does  not  conform  to  dty  ordinances,  providing  certain 
aafegaardsin  the  use  of  its  engines,  it  is  not  in  the  lawful  pursuit  of  its  bud- 
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neM,  and  is  reaponalble  for  any  injarj  which  it  may  occasion  if  the  party  in. 
Jnred  be  not  in  fault.    Bammtn^  and  Ohio  BmiroadT,8UUe,  2(iUd,  W», 

*'  Within  all  the  cases  if  the  judge  merely  submitted  the  Mdinance  in  cod- 
nection  with  the  other  eridenee  to  the  jnry  for  their  oonaideratioii,  leaTing  it 
to  them  to  give  such  effect  to  it  as  bearing  upon  the  question  of  n^ligenoe  as 
they  should  under  all  ciroumstanoes  deem  it  entitled  to,  there  was  clearly  no 
error,  and  the  exceptions  to  the  charge  and  the  comments  of  the  Judge  upon 
the  subject  are  untenable.'* 

This  doctrine  was  followed  in  84  N.  Y.  488,  where  the  court  said :  "  hk 
Braum  v.  B.  d  SkUs  Line  B.  Oo,,  39  N.  T.  191,  the  court  charged  the  Jury 
that  if  the  injury  occurred  while  defendant's  train  was  running  in  Tiolatlon  of 
a  city  ordinance  and  at  a  rate  of  speed  forbidden  by  it,  and  was  occasioned  by 
or  would  not  have  occurred  except  for  such  violation,  the  defendant  was  lia- 
ble, and  this  direction  was  held  to  be  in  error.  This  doctrine  is  however 
jepudiatedin  JeUerv,  K,  T.  d  K  B.  B.  Co,,  2  Abb.  Ct  App.  458,  as  well 
as  in  subsequent  cases.  In  the  last  casedted  it  was  held  that  a  party  in  doing 
a  lawful  act  where  there  is  no  present  danger  or  appearance  of  danger,  has 
a  right  to  assume  that  others  will  conform  their  conduct  to  the  express  re- 
quirements of  the  law  and  not  bring  injury  upon  him  by  its  violation. 
It  is  also  strongly  intimated  that  a  violator  of  such  an  ordinance  is  a  wrong- 
doer and  necessarily  negligent,  and  a  person  injured  thereby  is  entitled  to  a 
civil  remedy.  The  distinct  point  now  raised  was  not  however  fairly  presented 
by  the  charge  to  which  exception  was  taken,  which  was  not  otherwise  erron- 
eous. In  Beiseigd  v.  N,  T.  O.  B.  Co.,  14  Abb.  Pr.  (N.  S.)  99,  it  was  held 
that  it  was  some  evidence  of  negligence  to  show  that  an  ordinance  was  violated* 
and  the  chaige  of  the  judge  upon  the  trial  to  that  effect  was  upheld.  In  Mc- 
Grath  V.  K.  F.  C,  db  H,  B.  B.  Co.,  63  X.  Y.  522,  it  was  laid  down  that  the 
violation  or  disregard  of  an  ordinance,  while  not  conclusive  evidence  of  negli- 
gence, is  some  evidence  for  the  consideration  of  the  jury.  In  Mas9oih  v.  2>. 
dh  H.  Canal  Co.,  G4  N.  Y.  524,  the  cases  are  reviewed,  and  it  was  said  to  bean 
open  question  in  this  court  whether  the  violation  of  a  municipal  ordinance  was 
i^egligencejT^r  9e,  and  it  was  held  that  the  city  ordinance  being  submitted  to 
the  jury  with  the  other  evidence  as  bearing  upon  the  question,  but  not  as 
conclusive,  there  was  no  error  in  the  parts  of  the  charge  excepted  to.  The 
result  of  the  decisions  therefore  is  that  the  violation  of  the  ordinanee  is  some 
evidence  of  negligence,  but  not  necessary  negligence." 

Id  8iemsr9  v.  JSuen,  54  Gal.  418,  where  the  facts  were  precisely  like 
those  of  the  principal  case,  the  court  said:  "The  failure  of  any  person  to 
perform  a  duty  imposed  upon  him  by  a  statute  or  other  legal  authority  should 
always  be  considered  evidence  of  negligence,  or  something  worse.  Whether 
it  constitutes  such  negligence  as  tended  to  cause  the  injury  to  the  plaintiff  in 
any  particular  case  is  another  question,  the  principles  governing  which  are 
stated  elsewhere;  but  such  an  omission  must  constitute  just  cause  for  com- 
plaint on  the  part  of  the  State,  if  not  of  individuals;  and  when  no  evil  intent 
appears,  the  omission  may  properly  be  regarded  as  simple  negligence.  The 
omission  to  perform  a  legal  duty  being  proved,  the  plaintiff  ought  not  to  be  re- 
quired to  prove  further  that  the  act  omitted  was  inherently  essential  to  tlie 
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exATfllse  of  doe  cue  by  the  defendmnt.  Thus,  if  a  ndlroed  oomiiaiij  is  required 
bj  Imw  to  fence  its  track,  to  ring  bells,  or  to  give  other  warnings  of  danger; 
or  If  one  building  a  wall  is  reqaired  to  make  it  of  a  certain  thickness;  or  if  ob- 
fltradioiis  to  a  street  are  prohibited,  a  violation  of  any  of  these  legal  regula- 
tiona  is  snffident  evidence  of  negligence."    Shearm.  &  Bedf.  Neg.  g  18,  A. 

'*  '  So  if  a  specific  duty  is  imposed  npon  any  person  by  law  or  by  legal  au- 
thofrlty  an  action  may  be  sustained  against  him  by  any  person  who  is  specially 
Injured  by  his  failure  to  perform  that  duty.'    §  54  A. 

*  "It  Is  an  axiomatic  truth  that  every  person  while  violating  an  express  statute 
Is  a  wrong-doer,  and  as  such  is  ex  necessUate  negligent  in  the  eye  of  the  law,  and 
every  innooent  party  whose  person  is  injured  by  the  act  which  constitutes  the 
vic^tion  of  the  statute  is  entitled  to  a  civil  remedy  for  such  injury,  notwith- 
standing any  redress  the  public  may  also  have."  Jetter  v.  N.  7,,  etc.,  B.  Co., 
3  Abb.  Ct.  App.  464. 

hkBieheU&u,  etc,,  Na/c.  Co,  v.  Bo9ton  Mcvnne  Im,  Co,,  26  Fed.  Rep.  (MM, 
Bbown,  U.  S.  CSrc  J.,  said:  *'  In  this  connection  we  understand  it  to  be  the 
law  that  the  violation  of  a  statutory  obligation,  or  a  proved  neglect  to  conform 
to  the  requirements  of  good  seamanship,  followed  by  a  disaster,  raises  the  pre- 
somptiion  that  such  neglect  contributed  to  it.  This  has  been  reiterated  so 
many  times  in  collision  cases  as  to  have  become  elementary.  In  Taylor  v. 
Bamaood.  Taney,  487,  444,  the  chief  justice  stated  in  general  terms  that  '  the 
omission  of  a  known  legal  duty  is  such  strong  evidence  of  negligence  and 
esieleasness  that,  in  every  case  of  collision  happening  under  such  circumstances 
1  should  hold  the  offending  vessel  as  altogether  at  fault,  unless  clear  and  iu- 
disputable  evidence  established  the  contrary.'  We  understand  this  principle 
to  be  of  general  application  in  all  actions  where  the  question  of  negligence  is 
involved.  Shear,  and  R.  Neg.,  §  484.  In  Jetter  v.  New  York  d  K  R  R,,2 
Keyes,  154,  a  charge  that  a  street  car  proceeding  at  a  rate  forbidden  by  the 
dty  ordinances  would  render  the  company  liable,  because  in  such  case  the  acci- 
dent would  be  the  result  of  their  violating  the  city  ordinances,  was  held  to 
be  proper,  notwithstanding  the  decision  to  the  contrary  in  Bravon  v.  Buffalo 
4b  8,  L,  iS.,  22  N.  Y.  191,  relied  upon  by  the  plaintiff  here.  See  also  Man- 
•oth  V.  Delaware  A  H.  C.  Co.,  64  N.  Y.  624;  Langhoffr.  Milwaukee  B.  Co.,  19 
Wis.  489;  Ilajfee  v.  Mich,  Cent,  B  Co,,  111  U.  S.  228.  All  the  authorities  are 
reviewed  in  an  elaborate  opinion  in  Orey^e  Bo^r  v.  Mfkile  Trade  Co.,  55  Ala. 
887;  8.  0.,  28  Am.  Rep.  729,  and  the  case  of  Braum  v.  Bailroad  Co.,  22  K.  Y. 
191,  distinctly  repudiated." 

See  Ifoanan  v.  Ottiy  of  StOkDoler,  ante,  88  ;  Tofflor  v.  Lake  Shore,  etc.  By. 
Co.  (45  Mich.  74);  8,  C,  40  Am.  Bep.  457. 
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TeUfffoph  eampanf'-n^liffenee'^faU  ofwir€$, 

A  telephone  oomiMuiy  is  liable  for  an  injiuy  to  a  traveller  oansed  by  the  ftH  of 
wires  on  a  street,  althoogh  the  fall  was  ooessioiied  by  ioe  prodaced  bf  water 
thrown  upon  them  by  the  fire  department.* 

ACTION  for  personal  injuries  against  the  oity  and  a  telephone 
company.    The  opinion  states  the  case.    The  plaintifl  had 
judgment  below. 

Campbell  S  Buildee,  for  appellant,  telephone  company. 
Warrall  d  Jordan,  for  respondent. 

MrroHBLL,  J.  The  important  facts  in  this  case  are  iheae: 
The  defendant  company  under  a  license  from  the  defendant  city 
erected  and  maintained  on  and  along  a  public  street,  its  poles  and 
wires  for  a  telephone  exchange  system.  On  the  night  of  Januaiy 
dlst  a  fire  occurred  in  a  building  fronting  on  this  street.  While 
the  city  fire  department  were  throwing  water  upon  the  burning 
building,  water  fell  and  froze  upon  the  cross-bars  to  which  the  wires 
were  attached  to  such  an  extent  as  to  break  them  from  the  poles 
and  to  let  the  wires,  to  the  number  of  some  forty,  down  upon  the 
sidewalk  and  street.  Portions  of  some  of  these  wires  became  im- 
bedded in  the  ice,  while  the  remainder  lay  exposed  and  loose  on  top 
of  the  ice.  Immediately  or  soon  after  the  fire  the  company  cut  off 
the  fallen  wires  at  either  end  of  this  break  and  spliced  their  lines 
oyer  and  past  it. 

There  is  some  conflict  in  the  eiidence  as  to  what  the  company 
did  in  the  way  of  removing  the  fallen  wires  thus  cut  o£F  from  their 
lines;  but  there  is  evidence  reasonably  tending  to  prove  that  they 
merely  reeled  up  and  carried  away  some  of  the  loose  wires,  but  left 
the  remainder  in  the  street  and  on  the  sidewalk,  and  that  of  the 
wires  thus  left  some  were  lying  loose  and  others  partly  imbedded 
in  the  ice  and  partly  loose  or  curled  up  on  top  of  the  ice.    Some 

•See  WardT.  AUantic  d  Paeific  Ttk  Cfo.  (71  N.  T.  81),  27  Am.  Bep.  10;  AUm 

T.  AUanik  db  Pac.  Td.  Oo.,  91  Hon,  92. 
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one  (who  does  not  appear)  after  the  fire  stretched  a  rope  across  the 
ddewalk  in  front  of  the  burned  building,  so  as  to  prevent  travel  on 
it;  but  as  before  stated  these  wires  extended  some  distance  into  the 
etreet  beyond  the  sidewalk.  The  plaintiff  occupied  a  livery  stable 
adjacent  to  the  burned  building  and  was  aware  of  the  general  con- 
dition of  the  street  after  the  fire  and  that  these  wires  were  lying 
there,  although  not  aware  of  the  existence  of  the  particular  one 
that  caused  the  injury.  On  the  evening  of  February  8th,  and  after 
dusk,  the  plaintiff  started  from  his  place  of  business  to  go  to 
his  home,  the  direct  route  to  which  led  him  past  the  burned  build- 
ing. On  coming  to  the  rope  across  the  sidewalk  he  passed  around 
it  into  the  street,  and  while  walking  along,  caught  his  foot  in  one 
of  these  wires  —  the  ends  of  wbich  were  fastened  into  the  ice,  thus 
forming  a  loop — tripped  and  fell  and  sustained  the  injury  com- 
plained of.  The  telephone  company  was  made  a  co-defendant  with 
the  city,  under  the  provisions  of  section  18,  chap.  8  of  the  city 
charter  (Sp.  Laws  1881,  chap.  76).  A  recovery  having  been  had 
against  them,  both  defendants  appeal. 

[Minor  points  omitted.] 

3.  The  remaining  and  most  important  question  in  the  case  is  as 
to  the  liability  of  the  telephone  company.  We  quite  agree  with 
counsel  that  no  new  liability  on  part  of  the  company  to  the  plain- 
tiff is  created  by  section  18,  chap.  8  of  the  city  charter  referred  to. 
The  only  effect  of  this  section  is,  where  a  common-law  liability 
exists,  to  require  the  plaintiff  to  join  the  party  thus  liable  as  co- 
defendant  with  the  city,  although  the  two  are  not  joint  tort-feas- 
ors.    This  is  for  the  benefit  of  the  city. 

The  liability  of  the  company  rests  upon  another  ground.  It  had 
a  license  from  the  city  to  swing  these  wires  over  the  public  street. 
But  this  license  was  not  without  its  burdens.  It  carried  with  it  an 
implied  obligation  to  erect  and  maintain  these  wires  in  a  safe  con- 
dition, so  that  they  should  not  become  nuisances  or  endanger  the 
safety  of  the  travelling  public.  If  any  injury  should  arise  to  a  trav- 
eller by  reason  of  the  improper  and  unsafe  mode  of  ei'ecting  the 
poles  or  stringing  the  wires,  the  company  would  be  liable  precisely 
as  would  any  person  who  commits  a  nuisance  in  a  public  highway. 
The  same  rule  would  apply  when  after  erections  are  properly  made 
the  company  negligently  suffers  them  to  fall  down  or  to  be  out  of  re- 
pair or  to  remain  so  after  reasonable  notice.  It  was  as  much  its  duty 
safely  to  maintain  as  it  was  safely  to  erect.  Whether  the  unsafe 
Voi^LHI— 8 
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condition  was  or  was  not  in  its  inception  the  result  of  a  cause  for 
\irhich  the  company  was  responsible  is  only  material  in  determining^ 
when  the  negligence  began  and  in  what  it  consisted.  If  it  was  the 
result  of  negligent  construction  this  would  constitute  the  negli- 
gence. On  the  other  hand  if,  as  in  this  case,  the  unsafe  condition 
was  the  result  of  a  cause  for  which  the  company  was  not  at  all  re- 
sponsible the  negligence  consists,  not  in  the  &ct  that-  the  wires  fell 
into  the  street^  but  in  the  fact  that  they  were  allowed  to  remain 
there  after  reasonable  notice  to  the  company  and  the  lapse  of  saffi- 
cieht  time  within  which  to  remove  thom.  The  duty  of  the  com- 
pany in  such  a  case,  it  seems  to  us,  is  not  at  aU  dependent  upon  the 
nature  of  the  cause  which  produced  the  unsafe  condition.  So  far 
as  the  duty  of  removing  the  wires  from  the  street  was  concerned,  it 
was  immaterial  whether  their  fall  was  the  result  of  natural  decay, 
of  a  malicious  and  unlawful  act  of  some  third  person,  of  some  ex- 
traordinary force  of  nature,  or  as  in  this  case,  of  the  freezing  of 
water  thrown  upon  the  cross-bars  by  the  fire  department.  Nor 
could  the  company  which  had  placed  its  property  on  a  public  street 
under  a  license  from  the  city,  relieve  itself  of  this  duty  by  assum- 
ing to  abandon  it,  when  from  natural  wear  or  sudden  casualty  it 
had  ceased  to  be  valuable  for  the  purpose  for  which  it  had  been 
placed  there. 

The  implied  obligation  arising  from  the  fact  that  the  structure 
was  placed  upon  the  street  under  this  license  is  what,  in  our  judg- 
ment, clearly  distinguishes  this  case  from  the  case  suggested  by 
counsel,  where  a  person's  property  without  his  authority  or  pro- 
curement is  carried  into  the  street  and  deposited  there.  Whatever 
might  be  the  duty  of  the  owner  in  the  case  supposed,  the  two  cases 
are  not  analogous.  We  do  not  suggest  that  it  was  the  duty  of  the 
telephone  company  in  this  case  to  remove  the  body  of  ice  and  da- 
bria  on  the  street  for  the  purpose  of  removing  such  portions  of  it» 
wire  as  were  imbedded  therein,  but  we  think  it  was  its  duty,  within 
a  reasonable  time,  to  remove  such  portions  as  were  exposed  in  such 
a  way  as  to  endanger  the  safety  of  those  lawfully  using  the  street^ 
and  that  in  failing  to  do  so  for  eight  days  it  was  guilty  of  negli* 
gence.    At  least  the  jury  were  justified  in  so  finding. 
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Aft«M  00fyiM — %Bkmdoei  not  Ue  to  rmsitn^  fimai  jwigmmL 

WlMve  m  statote  Mithorlaes  impriBonment  in  the  penitentlAry  or  imprlflcmmeiit 
in  Jafl  and  a  fine,  and  a  oonrt  adjudges  imprisonment  in  the  penitentiaiy  and 
m  line,  the  defendant  is  not  entitled  to  discharge  on  AoftsM  corpm  until  he 
hie  served  the  term  of  imprisonment.* 

TT ABBAS  oorpiiB.    The  opinion  states  the  case. 

/.  0.  Pendkion  and  W.  W.  Amett,  for  plaintiff  in  error. 

Alfred  CUdweB,  attorney-general  for  sheriff. 

Sktdsb,  J.  Upon  the  petition  of  John  Mooney,  alleging  that 
he  was  detained,  confined  and  restrained  of  his  liberty  by  W.  0. 
Hftn'^^ft",  sheriff  of  Ohio  county  in  the  jail  of  said  county,  without 
authority  of  law,  a  judge  of  the  Circuit  Court  of  said  county  on 
Jnne  5,  1885,  in  vacation  awarded  a  writ  of  habeas  c<frpu8,  com- 
manding said  sheriff  to  produce  before  him  the  body  of  said  Mooney 
together  with  the  cause  of  his  being  detained.    The  respondent;  on 

•8eeP«g^T.X<fOMi5(00y.  T.  569),  19  Am.  Bep.  911. 


£0     '  WB8T  YIBGINIA. 


Bs-Pwle  Moon^. 


the  same  day  prodaoed  before  the  jadge  the  said  Mooney  and  in  hif 
return  stated  that  he  detained  him  by  yirtne  of  a  judgment  of  the 
said  Circuit  Oourt,  dated  May  16,  1885,  a  copy  of  which  is  made 
part  of  his  return.  From  this  copy  it  appears  that  the  petitioner 
Mooney  was  tried  by  said  court  upon  an  indictment  and  by  the 
Terdict  of  a  jury  '*  found  guQty  of  unlawfully  wounding  Frank 
McAdapis,  with  intent  to  maim,  disfigure,  disable  and  kill  himy** 
and  that  upon  said  Terdict  the  court  pronounced  judgment,  ''  that 
the  prisoner,  John  Mooney,  be  couTeyed  to  the  penitentiary  of  the 
State  and  confined  therein  for  the  period  of  one  year  and  treated 
therein  as  prescribed  by  law,  and  that  he  pay  a  fine  of  $100,''  and 
costs,  etc. 

The  petitioner  demurred  to  and  moTcd  to  quash  the  return  as  in- 
sufficient The  judge  OTerruled  said  demurrer  and  motion  and  re- 
manded the  petitioner,  and  he  thereupon  obtained  this  writ  of  error. 

The  statute  under  which  said  indictment  was  found  and  judg- 
ment pronounced  is  as  follows: 

*'  If  any  person  maliciously  shoot,  stub,  cut  or  wound  any  person 
or  by  any  means  cause  him  bodily  injury  with  intent  to  maim,  dis- 
figure, disable  or  kill,  he  shall,  except  when  it  is  otherwise  proyided^ 
be  punished  by  confinement  in  the  penitentiary  not  less  than  two 
nor  more  than  ten  years.  If  such  act  be  done  unlawfully,  but  not 
maliciously,  with  the  intent  aforesaid,  the  ofFender  shall  at  the  dis- 
cretion of  the  court,  either  be  confined  in  the  penitentiary  not  lees 
than  one  nor  more  than  fire  years,  or  be  confined  in  jail  not  ex- 
ceeding twelTe  months  and  fined  not  exceeding  $500*  Sec.  9, 
chap.  118,  Acts  1882. 

It  is  contended  for  the  petitioner  that  this  statute  did  not  an- 
thorize  the  court  to  sentence  the  petitioner  to  confinement  in  the 
penitentiary  and  also  to  pay  a  fine,  but  that  the  only  construction 
of  it  is  that  the  court  may  sentence  him  to  the  penitentiary  simply, 
or  it  may  sentence  him  to  confinement  in  jail  and  to  pay  a  fine,  and 
that  by  no  reasonable  interpretation  of  it  can  the  court  unite  a  fine 
with  confinement  in  the  penitentiary.  And  it  is  therefore  claimed 
that  inasmuch  as  the  court  has  sentenced  the  petitioner  to  the  peni- 
tentiary ai^d  also  to  pay  a  fine  it  has  exceeded  its  jurisdiction,  and 
as  a  consequence  the  whole  sentence  or  judgment  is  Toid  and  the 
petitioner  is  entitled  to  be  discharged  on  habeas  corpus. 

Whether  or  not  this  is  the  true  interpretation  of  the  statute,  it  is 
imneoessary  and  perhaps  improper  to  decide  in  this  proceeding,  as 
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it  IB  not  the  only  oonatmotion  that  can  by  any  possibility  be  giTen 
to  it,  the  proper  mode  of  having  it  oonstmed  is  by  writ  of  error  to 
said  judgment  and  not  by  this  collateral  proceeding.  But  con- 
ceding for  the  purposes  of  this  writ  of  error  that  such  is  the  true 
and  only  proper  constmction  of  the  statute,  and  that  the  court 
committed  a  manifest  blunder  in  pronouncing  the  sentence  it  did, 
then  the  vital  question  is  presented:  Is  the  petitioner  illegally  de- 
tained by  the  sentence? 

Before  discussing  this  question  I  deem  it  proper  to  consider  a 
matter  of  practice  and  to  state  some  of  the  general  principles  gov- 
erning the  courts  in  cases  of  habeas  corpus. 

The  petitioner  in  this  case  demurred  to  the  return  and  moved  to 
quash  it  as  insufficient  In  some  cases  this  has  been  allowed,  but 
the  better,  and  what  now  seems  to  be  the  settled  practice,  is  for  the 
petitioner,  if  he  deems  the  return  insufficient  to  move  to  discharge 
the  prisoner.  On  this  motion  the  return  is  conceded  to  be  true, 
and  unless  it  shows  sufficient  cause  for  the  detention  of  the  pris- 
oner he  will  be  discharged.  Cunningham  v.  Thomas^  25  Ind.  171; 
Watson's  case,  26  Eng.  0.  L.  237. 

The  writ  of  habeas  corpus  is  applicable  to  two  distinct  classes  of 
cases.  First,  where  the  restraint  or  detention  is  by  private  au- 
thority, and  second,  where  the  detention  is  by  commitment  under 
legal  process.  The  latter  class  is  all  that  need  be  considered  in 
this  case.  In  this  class  the  jurisdiction  is  in  a  general  sense  appel- 
late in  its  nature,  because  the  decision  that  the  individual  shall  be 
imprisoned  must  always  precede  the  application  for  a  writ  of  habeas 
carpus^  and  the  writ  must  always  be  for  the  purpose  of  revising 
that  decision,  and  therefore  is  appellate  in  its  nature.  Bx  parte 
SoUman,  4  Oranch,  75. 

Appellate  jurisdiction  in  the  sense  that  it  is  here  used  does  not 
necessarily  import  a  subordination  of  one  court  or  officer  to  another, 
although  that  is  its  more  usual  signification.  It  signifies  the 
power  to  act  judiciaOy  upon  a  question  or  right,  notwithstanding  a 
supposed  conclusion  against  it  resulting  from  an  alleged  judgment. 
It  is  not,  strictly  speaking,  a  power  of  revision,  which  includes 
properly  the  power  to  affirm  or  reverse  the  judgment  or  order,  and 
so  establish  or  destroy  it,  but  a  power  to  arrest  the  execution  of  a 
void  judgment  or  order.  It  acts  directly  on  the  effect  of  the  judg 
ment^  that  is  on  the  imprisonment,  but  only  collaterally  on  the 
judgment  itself.    The  juriadiotion  therefore  under  the  writ  of 
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habeas  corpus  oyer  the  judgment  or  order  relied  on  to  justify  the  im- 
prisonment is  only  collaterally  appellate.  Hnrd  on  Habeas  Corpus 
(330),  324. 

It  is  the  general  rale  that  where  the  return  shows  a  detainer  on 
legal  process  the  existence  and  Talidity  of  the  process  are  the  only 
facts  upon  which  issue  can  be  taken*  3  Hill,  appendix,  658,  note, 
80;  People  y.  Cassel,  5  Hill,  164. 

If  there  is  enough  on  the  face  of  the  process  to  protect  the  officer 
who  executed  it  from  an  action  of  trespass  or  false  imprisonment,  the 
prisoner  will  not  be  discharged  under  habeas  corpus.  Bennae  t. 
Peoph,  4  Barb.  31. 

The  jurisdiction  over  the  process  being  only  collaterally  appellate, 
as  we  have  seen,  habeas  corpus  can  not  have  the  force  and  operation 
of  a  writ  of  error  or  certiorari,  nor  is  it  designed  as  a  substitute  for 
either.  It  does  not,  like  them  deal  with  errors  or  irregularities  which 
render  the  proceeding  voidable  only,  but  with  those  radical  defects 
which  render  it  absolutely  void.  A  proceeding  defective  for  irreg- 
ularity and  also  one  void  for  illegality  may  be  reversed  upon  error 
or  certiorari,  but  it  is  the  latter  defect  only  which  gives  authority 
to  discharge  on  habeas  corpus.  Ex  parte  Van  Hogan,  25  Ohio  St. 
42G;  In  re  Schenck,  74N.O.  607,  610;  Ez  parte  Virginia,  100  U. 
8.  339;  Petition  of  Sender,  41  Wis.  517. 

An  irregularity  is  defined  to  be  a  want  of  adherence  to  some  pre- 
licribed  rule  or  mode  of  proceeding,  and  it  consists  either  in  omit- 
ting to  do  something  that  is  necessary  for  the  due  and  orderly  con- 
ducting of  a  suit  or  doing  it  in  an  unreasonable  time  or  improper 
manner.  Tidd's  Pr.  434.  It  is  the  technical  term  for  every  de- 
fect in  practical  proceedings  or  the  mode  of  conducting  an  action 
or  defense  as  distinguishable  from  defects  in  pleadings.  3  Ohitty's 
Gen.  Pr.  609. 

Illegality  is  properly  predicableof  radical  defects  only,  and  signi- 
fies that  which  is  contrary  to  the  principles  of  law,  as  distinguish- 
able from  mere  rules  of  procedure.  It  denotes  a  complete  defect 
in  the  proceedings.     Tidd's  Pr.  435;  Ex  parte  Kellogg,  6  Vt.  509. 

It  would  be  irregular  to  sentence  a  person  to  imprisonment  in  his 
absence  where  the  absence  was  occasioned  by  the  order  of  the  court 
pronouncing  the  sentence.  It  would  be  illegal  to  sentence  him  to 
imprisonment  for  a  crime  which  was  punishable  by  pecuniary  fine 
only.  Ex  parte  Gibson,  31  Oal.  619;  Petition  of  Orandatt,  34  Wis. 
177. 
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rules  of  procedure  eBtablished  for  the  regulation  of  other 
judicial  proceedings  are  not  to  be  discarded  in  that  of  habeas  corpus 
when  they  are  applicable.  One  of  these  rules  is  that  when  a  record 
or  process  is  only  collaterally  brought  into  question,  it  can  not  be 
invalidated  for  error  or  irregularity.  Hurd  Habeas  Corpus  (2d 
ed.),  328  and  cases  cited.  Therefore  where  a  party  is  imprisoned' 
under  a  judgment  or  an  order  of  a  court  having  authority  to  make 
the  order,  he  can  not  be  discharged  on  habeas  corpus,  however  er- 
roneous such  judgment  may  be,  but  it  is  otherwise  if  the  court  had 
no  authority  to  make  the  order  or  jurisdiction  to  pronounce  the 
judgment  Lire  Blair,  4  Wis.  522;  People  v.  Cassells,  5  Hill,  164; 
State  y.  Toule ,  41  N.  H.  540;  Williamson's  case,  26  Penn.  St.  9; 
Maiter  of  Eton,  27  Mich.  1. 

It  is  a  rule  essential  to  the  efficient  administration  of  justice 
that  where  a  court  is  vested  with  jurisdiction  over  the  subject^ 
matter  upon  which  it  assumes  to  act,  and  regularly  obtains  juris-" 
diction  of  the  person  of  the  defendant,  it  becomes  its  right  and 
duty  to  determine  every  question  which  may  arise  in  the  cause  withi 
out  interference  from  any  other  tribunal  except  an  appellate  tri- 
bunal, where  its  judgment  may  be  revised  by  writ  of  error  or  cer- 
iiorari;  but  this  supervisory  jurisdiction  can  not  be  exercised  upon 
the  collateral  proceeding  by  habeas  corpus.  Merrill  v.  Lake,  16 
Ohio,  374,  405;  Bac.  Abr.  Certiorari,  A.;  Thompson  v.  Hill,  3 
Terg.  167;  Smith  v.  Mclver,  9  Wheat.  532. 

Errors  which  render  the  judgment  merely  voidable,  and  do  not 
make  it  absolutely  void,  can  not  be  inquired  into  under  a  writ  of 
habeas  corpus.  In  re  Prime,  1  Barb.  340;  State  y.  Shattuck,  45 
N.H.  211;  Riley's  CBBB,  2  Pick.  171;  Bx  parte  Watkins,  3  Pet. 
201. 

If  the  judgment  is  in  excess  of  that  which  the  court  rendering  it 
had  by  law  the  power  to  pronounce,  such  judgment  is  void  for  the 
excess  only.  BrooVs  case*  4  Leigh,  669;  Murrains  case,  5  Leigh, 
720,  724;  HalPs  case,  6  Leigh,  615,  618;  People  v.  Liscofnb,  60 
N.  Y.  560;  s.  o.,  19  Am  Rep.  211;  PeeUy's  case,  12  Gush.  598 ; 
Bx  parte  Shaw,  7  Ohio  St.  81;  People  v.  Markham,  7  Oal.  208; 
People  V.  Baker,  89  N.  T.  467. 

Proceeding  now  in  the  light  of  these  rules  and  principles  of  law 
to  determine  the  direct  question:  Is  the  prisoner  illegally  detained 
by  the  respondent  under  the  sentence  of  the  court  set  forth  in  the 
return  in  this  case? 
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It  is  not  queBtioned  that  the  Circuit  Court  of  Ohio  county  bad 
jmisdiction  of  the  Bubject-matter,  and  that  it  had  also  regnlarlj 
acquired  jurisdiction  over  the  petitioner  to  render  judgment  against 
him.  It  is  insisted  howeyer  that  as  the  court  had  no  legal  right 
under  the  statute  to  sentence  the  petitioner  both  to  confinement  in 
'the  penitentiary  and  to  pay  a  fine,  it  exceeded  its  jurisdiction,  and 
thereby  the  whole  proceeding  became  illegal  and  void.  In  support 
of  this  view  the  cases  of  Bx  parte  Page,  49  Mo.  201;  Rex  y.  Ellis, 
5  BanL  &  Cress.  395,  and  Rex  t.  Bonne,  7  Ad.  &  Ellis,  58,  are  re- 
lied on  by  counsel  for  petitioner*  The  two  latter  cases  were  de- 
cided upon  writs  of  error  by  the  court  of  king's  bench,  and  by  rea- 
son of  the  peculiar  constitution  of  that  court,  the  determination  of 
such  cases  by  it  have  no  analogy  to  the  proceeding  by  habeas  corpus 
in  our  courts.  I  do  not  therefore  regard  those  cases  as  authority 
in  this  case.  The  other  case  from  Missouri  was  in  some  respecta 
different  from  the  one  before  us.  In  that  case  the  extreme  limit 
which  the  court  could  inflict  as  a  punishment  for  grand  larceny  waa 
fixed  by  statute  at  seven  years'  confinement  in  the  penitentiary;  but 
the  court  sentenced  the  prisoner  to  such  confinement  for  that  crime 
for  ten  years.  The  court  on  habeas  corpus  held  that  the  trial  court 
by  that  sentence  had  exceeded  its  jurisdiction  and  therefore  under 
the  provisions  of  the  statute  of  that  State  the  petitioner  was  dis- 
charged. The  statute  referred  to  declared  that  when  a  prisoner 
is  brought  up  on  haibeas  corpus,  if  it  appear  that  he  is  in  custody 
by  virtue  of  process  by  any  court  or  judicial  oflScer,  he  can  be  dis- 
charged only  in  one  of  the  following  cases:  ^'  First,  where  the  juris- 
diction of  such  court  or  officer  has  been  exceeded,  either  as  ta 
matter,  place,  sum  or  person.  *  *  *  Sixth,  where  the  process 
is  not  authorized  by  any  judgment,  order  or  decree,  nor  by  any 
provision  of  law."    Wagn.  Stat.  690,  §  35. 

The  judge  who  delivered  the  opinion  of  the  court  after  quoting 
said  statute,  says:  ^'  It  seems  to  me  that  the  court  in  passing  the 
sentence  exceeded  its  jurisdiction  in  the  matter  and  that  it  did  not 
act  by  authority  of  any  provision  of  law.  This  application  there- 
fore I  think  comes  within  the  meaning  of  the  statute.'^  49  Mo. 
292. 

It  seems  clear  from  the  opinion  that  the  court  decided  that  case 
under  the  infiuence  of  the  statute,  and  consequently  it  can  be  no 
precedent  and  can  have  no  application  in  a  State  like  ours,  where 
no  such  statute  exists. 


^ 
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Bat  if  that  case  could  be  regarded  as  decided  upon  principle  it 
■mat  be  disapproved,  since  it  is  not  only  contrary  to  the  general 
rules  hereinbefore  stated,  bat  it  is  in  positive  conflict  with  nnmer- 
ons  other  and  seemingly  better  considered  decisions  of  courts  of 
other  States.  In  re  Petty y  22  Kans.  277;  Ex  parte  Parks,  93  U. 
S.  18;  People  v.  Jacobs,  66  N.  T.  9;  People  v.  Liscomb,  60  N.  T. 
559;  8.  c,  19  Am.  Rep.  211;  People  v.  Baker,  89  K.  Y.  460. 

In  the  case  before  us  the  sentence  is  severable,  which  it  was  not 
in  the  Missouri  case;  and  it  is  unquestionable  that  the  court  had 
authority  to  inflict  either  of  the  punishments  it  did  upon  the  peti- 
tioner; that  is,  it  could  have  sentenced  him  t;o  confinement  in  the 
penitentiary  for  one  year  or  it  could  have  sentenced  him  to  confine- 
ment in  jail  and  to  pay  a  fine.  It  is  well  settled  as  shown  in  the 
preceding  part  of  this  opinion  that  when  the  judgment  or  sentence 
is  in  excess  of  that  which  the  court  by  law  had  authority  to  pro- 
Bounce,  it  is  void  as  to  the  excess  only.  A  fortiori  would  a  sever- 
able sentence  be  void  only  as  to  the  excess.  As  to  that  part,  which 
the  conrt  had  the  power  to  pronounce,  the  sentence  is  necessarily 
valid  in  a  proceeding  upon  habeas  corpus,  because  in  such  proceed- 
ing the  court  has  no  power  to  modify  or  correct  the  sentence.  As 
the  proceeding  is  collateral  to  the  judgment,  the  court  in  this  pro- 
oeeding  can  only  discharge  or  remand  the  petitioner.  If  the  judg- 
ment is  void  it  will  discharge  him,  but  if  it  is  not  void,  though  it 
may  be  erroneous  and  voidable,  this  court  must  remand  him  and 
nothing  more.  We  can  only  render  such  judgment  here  as  the 
court  below  should  have  given  in  this  case  and  we  can  not  interfere 
with  the  judgment  in  the  collateral  case  in  which  judgment  was 
pronounced;  that  can  be  done  only  upon  writ  of  error  to  that  judg- 
ment.    §  26,  chap.  157,  Acts  1882,  p.  512. 

In  the  Matter  of  Sweetman,  1  Cow.  144,  149,  ''When  a  special 
session  found  8.  guilty  of  petit  larceny  and  sentenced  him  to  im- 
prisonment for  thirty  days,  and  imposed  a  fine  of  115,  also  ad- 
judged that  unless  the  fine  should  be  paid,  he  should  be  imprisoned 
for  the  term  of  four  months;  held,  that  the  sentence  was  good  for 
the  thirty  days,  but  void  for  the  four  months. ''  And  the  court  re- 
fused to  discharge  S.  on  habeas  corpus,  but  remanded  him  to  prison. 

In  Ex  parte  Van  Hagan,  25  Ohio  St.  426,  thepetioner  had  been 

sentenced  to  imprisonment  for  six  months,  when  under  the  statute 

in  force  the  sentence  could  not  exceed  thirty  days,  on  habeas  cftrpus 

the  court  held:    ''The  punishment  inflicted  by  the  sentence  in 
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excess  of  that  prescribed  by  the  law  in  force  was  erroneous  land 
voidable,  bat  not  absolntely  void.  It  follows,"  says  the  oouii;, 
'^  that  a  writ  of  error  to  reverse  the  proceedings  or  sentence  is.  the 
remedy  that  the  relator  should  have  resorted  to  in  order  to  obtain 
a  discharge  from  illegal  imprisonment  and  not  habeas  corpus  which 
is  not  the  proper  mode  of  redress,  where  the  relator  was  convicted 
of  a  criminal  offense  and  erroneously  sentenced  to  excessive  impria- 
onment  therefor  by  a  court  of  competent  jurisdiction."  25  Ohio 
St.  43-^. 

Numerous  other  cases,  some  of  which  have  been  hereinbefore  cited, 
might  be  referred  to  in  support  of  the  doctrine  thus  announced; 
but  without  repeating  them  it  is  deemed  sufficient  to  state  thq>t 
after  careful  research,  I  hare  been  unable  to  find  any  case  where 
there  has  been  a  discharge  on  habeas  corpus  from  a  sentence  sever- 
able  in  itself  and  good  as  to  part  but  Toid  as  to  a  separate  and  dis- 
tinct part,  pronounced  by  a  court  having  competent  jurisdiction  to 
render  the  valid  portion  of  the  sentence,  unless  at  the  time  the  dis* 
charge  was  asked  the  petitioner  had  undergone  the  full  punish- 
ment imposed  by  the  valid  portion  of  the  sentence. 

For  the  reasons  stated  I  am  of  opinion  that  the  order  remanding 
the  petitioner  be  affirmed. 


State  y.  Baxlbb. 

(MW.  Ta.9Q> 

ChiminaikM — attempt  —  to  impede JueUee, 

An  indictment  alleged  in  aabstanoe  that  the  defendant  nnlawfally  f aniisiied 
A.  money  for  the  nse  of  B.  to  induce  B.  onlawf nlly  to  absent  himself  as  a 
witness  on  the  trial  of  an  Indictment  against  the  defendant.  Hdd,  had  for 
not  stating  a  payment  or  offer  of  payment  by  A.  to  B.  for  that  parpoee.* 

CONVIOTION  of  an  attempt  to  obstruct  justice.     The  opinion 
states  the  case. 

Leonard  S  CaldweU,  for  plaintiff  in  error. 

Alfred  Caldwell,  attorney-general,  for  State. 

•See  8taNer  t.  Oom,  (06  Penn.  St.  818),  40  Am.  Bep.  688,  and  note,  686. 
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GBSBiSy  J.     The  poly  question  involved  in  this  oase  is:    Was  the 
indictment  in  this  case   good?    The  only  defect  claimed  by  the 
oomis^l  for  the  plaintiff  in  error  is  that  it  charges  that  the  defend- 
ant below  did  unlawfully  furnish  to  Ban  for  the  ^se  of  Earl  13  to 
unlawfully  induce  Earl  to  absent  himself  from  the  Circuit  Oourt 
of  8ud  county  at  the  February  Term,  1883,  as  a  witness  on  behalf 
of  the  State  in  the  trial  of  an  indictment  against  the  defendant  be- 
low, whereby  she,  the  defendant  below,  attempted  to  obstruct  the 
administration  of  justice.    It  is  claimed  by  the  qounsel  for  the 
plaintiff  in  error  that  the  facts  alleged  in  this  indictment  are  in- 
sufficient to  show  that  the  defendant  below  did  attempt  to  obstruct 
the  administration  of  justice,. as  the  giving  by  her  of  money  to  a 
third  party  to  be  given  by  him  to  a  witness  to  prevent  his  attend- 
ance as  a  witness  on  the  trial  of  a  case  does  not  amount  legally 
to  an  attempt  to  obstruct  the  administration  of  justice,  unless  this 
third  party  gave  or  tendered  this  money  to  the  witness  or  in  some 
ether  way  attempted  to  induce  this  witness  to  absent  himself  as  a 
witness  in  that  case,  and  that  the  indictment  was  therefore  fatally 
defective  because  there  was  no  allegation  that  any  inducement  was 
presented  to  the  witness  to  absent  himself  as  a  witness  on  the  trial  of 
ibis  case.    The  question  to  be  decided  is:    Was  such  an  allegation 
necessary  to  complete  the  offense  charged  in  the  indictment,  an  at- 
tempt to  obstruct  and  impede  the  administration  of  justice? 

In  the  case  of  Cunningham  v.  State,  49  Miss.  701,  the  court  say: 
^^  The  doctrine  of  attempt  to  commit  a  substantive  crime  is  one  of 
the  most  important  and  at  the  same  time  most  intricate  titles  of 
the  criminal  law.  There  is  no  title  indeed,  unless  understood  by 
the  courts,  or  more  obscure  in  the  text-books  than  that  of  attempts. 
There  must  be  an  attempt  to  commit  a  crime,  and  an  act  toward 
its  consummation.  So  long  as  the  act  rests  in  bare  intention,  it  is 
not  punishable,  but  immediately  when  an  act  is  done  the  law  judges 
not  only  the  act  done  but  of  the  intent  with  which  it  is  done,  and 
if  accompanied  with  an  unlawful  and  malicious  intent,  though  the 
act  itself  would  otherwise  have  been  innocent,  the  intent  being 
criminal  and  punishable." 

An  attempt  to  obstruct  or  impede  the  administration  of  justice 
by  inducing  a  witness  to  absent  himself  from  court  is  unquestion- 
ably a  misdeameanor.  It  was  a  misdemeanor  at  common  law. 
Hawk.  P.  0.  book  1,  chap.  21,  §  15,  p.  90;  Oommonwealth  v.  Reyn- 
dds,  14  Gray,  89;  IXaie  v.  Keys,  8  Vt.  57;  8.  o.,  30  Am.  Dec.  450^ 
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Siaie  t.  Garp&nier,  dO  Yt  9.  And  it  was  declared  a  misdemeanor 
by  the  Code  of  W.  Va.,  chap.  147,  §  80,  p.  691.  This  proyision  in 
oar  Oode  was  amended  on  March  23,  1882,  §  1,  chap.  134,  and  by 
this  amendment  the  punishment  of  either  obstructing  or  impeding 
the  administration  of  justice  in  any  court,  or  the  attempt  so  to  do, 
was  fixed  at  a  fine  of  not  less  than  125  nor  more  than  |t200  and 
imprisonment  in  the  county  jail  not  exceeding  six  months. 

As  before  said,  it  is  obTious  that  an  indictable  attempt  to  com- 
mit this  or  any  other  crime  must  consist  of  something  more  than  a 
mere  intention  to  commit  the  crime.  The  very  word  used  in  the 
above  statute,  which  declares  an  attempt  to  obstruct  the  adminis* 
tration  of  justice  a  misdemeanor,  implies  that  this  misdemeanor 
can  be  committed  only  by  some  act  intended  to  result  in  the  crimeu 
An  indictable  attempt  is  therefore  such  an  intentional  preparatory 
act  as  will  apparently  result,  if  not  extrinsically  hindered,  in  a 
crime  which  it  was  designed  to  effect.  This  is  the  definition  given 
by  Wharton  in  his  Oommercial  Law  (eighth  edition)  chap.  8,  g  173. 
The  great  difficulty  is  to  determine  what  must  be  the  nature  of 
these  preliminary  acts  and  the  nature  of  their  connection  with  the^ 
intended  crime  so  as  to  make  them  an  indictable  attempt  to  commit 
such  crime.  These  preliminary  acts,  if  connected  with  the  in* 
tended  crime  only  as  a  condition  as  distinguished  from  a  cause, 
can  never  according  to  the  better  authorities  constitute  an  indict- 
able attempt  to  commit  such  a  crime.  While  it  is  often  not  difficult 
to  distinguish  a  condition  from  a  cause,  yet  they  frequently  ap* 
proximate  so  closely  that  it  becomes  exceedingly  difficult  to  dis* 
tinguish  them.  By  cause  is  meant  that  condition  which  deter- 
mines the  final  result.  As  illustrating  the  difference  between  a 
cause  and  a  condition,  I  will  put  the  case  of  the  death  of  a  child 
proceeding  from  suffocation  produced  by  forcing  moss  into  the 
child's  throat.  This  would  still  be  considered  the  cause,  as  the 
swelling  arose  from  the  forcing  of  the  moss  into  the  child's  throat, 
though  the  immediate  occasion  of  the  child's  death  was  the  swell- 
ing up  of  the  passages  of  the  throat  causing  suffocation.  In  this 
case  the  swelling  of  the  throat  which  occasioned  the  suffocation  was 
the  condition  of  the  death,  while  the  cause  of  it  was  the  forcing  of 
the  moss  into  the  throat.  This  illustration  is  found  in  Wharton's 
Criminal  Law  (8th  ed.)  boolc  1,  §  154,  p.  184.  In  the  same  sec- 
tion is  the  following  illustration:  ''Iron  is  dug  from  amine,  is 
melted  in  a  furnace,   is  shapen  in  a  factory,  is  sold  as  a  weapon  by 
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a  tradesman,  is  used  to  inflict  a  fatal  wound  by  an  assassin.  Now 
the  mining,  the  melting,  the  shaping,  the  selling  are  all  conditions 
of  the  murder,  without  which  it  could  not  in  the  line  in  which  it 
was  effected  have  taken  place;  but  none  of  these  acts  is  a  cause  of 
the  murder,  unless  the  particular  act  was  done  in  concert  with  the 
murderer  to  aid  him  in  effecting  his  purpose." 

Perhaps  we  can  not  get  a  clearer  conception  of  the  nature  of  these 
jMreliminary  acts  and  of  the  character  of  their  connection  with  the 
intended  crime,  which  made  them  an  indictable  attempt  to  commit 
such  crime,  than  by  referring  to  some  cases  which  hare  either  actu- 
ally arisen  or  which  have  been  stated  as  illustrations  by  eminent 
judges  in  deciding  cases.  I  do  not  say  that  from  these  cases  any 
rule  can  be  drawn  which  would  lead  us  to  certain  results  in  many 
cases  which  might  arise;  nor  do  I  say  that  these  cases  are  all  of 
them  reconcilable  in  principle.  Still  they  will  aid  us  in  making 
ooiiect  conclusions  in  this  case;  and  they  will  illustrate  the  inher- 
ent difficulty  and  the  great  obscurity  which  arises  when  we  under- 
take to  determine  whether  certain  acts  are  or  are  not  indictable  at- 
tempts to  commit  a  crime.  An  indictment  lies  for  attempting 
to  persuade  a  witness  not  to  appear  and  gire  evidence.  Rex 
T.  Zanlmf,  2  Strange,  904;  Stat0  r.  Keyes,  8  Vt.  57;  s.  c,  30 
Am.  Dec  450;  State  t.  Carpenter^  20  Vt.  9.  An  indictment 
lies  where  a  party  sends  a  letter  to  another  offering  to  bribe  a  min- 
ister of  state,  or  where  one  sends  a  letter  denouncing  another  with 
the  expressed  intention  of  proToking  him  to  send  a  challenge  to 
fight.  In  either  case  the  sending  of  such  letter  was  a  step  toward 
the  misdemeanor  intended  to  be  accomplished,  the  corrupt  abuse 
of  a  minister  of  his  official  position  or  the  sending  of  a  challenge. 
The  sending  of  such  a  letter  is  an  indictable  attempt  to  cause  the 
commission  of  such  misdemeanor.  King  v.  Philips^  6  East,  464. 
It  is  an  indictable  offense  to  solicit  a  servant  to  steal  his  master's 
goods,  though  they  were  not  stolen  nor  any  act  done  except  the 
soliciting.  Sach  soliciting  is  an  indictable  attempt  to  cause  larceny 
to  be  committed.  King  y.  Higgtns,  2  East,  5.  If  a  man  intends 
to  commit  murder  the  walking  to  the  place  where  he  intends  to 
commit  it  would  not  be  a  sufficient  act  to  make  it  an  indictable 
offense.  Ikwin,  0.  J.,  in  Xex  y.  Roberts,  33  Eng.  Law  and  Eq. 
539;  Dears.  553.  So  if  a  man  intended  to  carnally  abuse  a  child 
and  was  to  take  his  horse  and  ride  to  the  place  where  the  child  was, 
that  would  be  a  step  toward  the  commission  of  this  offense,  but 
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would  not  be  indictable.  Lord  Abikobb  in  Rex  v.  Merefiith,  8  C. 
ft  P.  589.  In  the  two  last  cases  supposed  the  acts  done  stood  in  re- 
lation to  the  crimes  intended  to  be  committed  as  conditions^  not  as 
causes;  and  for  that  reason  I  presume  it  was  held  that  they  were 
not  indictable  attempts.  So  too  and  for  a  like  reason  the  buying 
of  a  box  of  lucifer  matches  with  intent  to  set  fire  to  a  house  is  not 
an  indictable  offense.  Pollock,  0.  B.,  in  Uexr.  Taylor^  1  P.  &  F. 
511.  An  attempt  to  produce  a  miscarriage  is  indictable,  though  it 
tnm  out  that  the  woman  was  not  actually  pregnant.  Rex  v.  Good- 
att,  2  Cox  C.  C.  40. 

In  some  cases  acts  preparatory  to  the  commission  of  a  crime  are- 
themselves  a  crime  and  indictable  as  such  and  not  as  an  attempt  to 
commit  the  crime.  Decisions  based  upon  the  doing  of  such  acts, 
as  constitute  a  substantial  crime  in  themselves,  should  be  distin- 
guished from  those  decisions  which  hold  certain  acts  to  be  crimes 
only  on  the  ground  that  they  are  attempts  to  commit  crimes.  Atf 
examples  of  cases  where  the  doing  of  certain  preliminary  acts  which' 
look  to  the  commission  of  certain  crimes  are  regarded  per  ee  as  in- 
dictable, as  substantive  crimes  and  not  properly  as  attempts  to  com- 
mit the  future  crime  contemplated,  I  may  refer  to  the  cariying  of 
concealed  weapons.  Whether  or  not  carried  with  the  specific  pur- 
pose of  being  used  to  assail  a  particular  individual,  this  is  a  sub- 
stantive crime  and  should  be  indicted  as  in  itself  a  crime  and  not 
as  an  attempt  to  commit  a  crime,  even  though  they  were  carried 
with  the  specific  intent  of  assailing  a  certain  person.  So  the  pro- 
curing of  dies  wherewith  to  counterfeit  is  an  indictable  offense  per 
««,'and  should  be  indicted  as  an  independent  misdemeanor  and  not 
as  an  attempt  to  counterfeit.  It  is  on  this  ground  that  the  con- 
clusion reached  in  Rex  v.  Roberta,  33  Eng.  Law  &  Eq.  553  (Dears. 
539)  can  be  sustained. 

It  is  sometimes  difficult  to  determine  whether  the  facts  in  a  par- 
ticular case  constitute  j90r  se  a  substantive  crime  or  only  an  attempt 
to  commit  a  crime.  I  shall  not  undertake  to  lay  dow  any  rules 
by  which  the  one  may  be  distinguished  from  the  other.  And  some 
of  the  cases  which  have  been  or  may  be  put  as  examples  in  this 
opinion  may  constitute  substantive  crimes,  and  ought  not  perhapd 
for  that  reason  to  be  regarded  as  illustrations  of  attempts  to  com- 
mit crimes.  I  regard  it  in  this  case  as  sufficient  to  call  attention  to 
the  existence  of  a  difference  between  such  substantive  offenses  and 
attempts  to  commit  crime.     This  difference  will  aid  in  some  in- 
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in  reoonciling  cases  with  each   other  which   may  at  first 
sight  appear  to  he  in  conflict. 

I  will  state  a  few  additional  cases  which  have  arisen  and  which 
throw  some  light  on  the  qaestions  arising  in  this  case.     Thus  it  has 
been  held  that  it  is  not  an  indictable  offense  to  have  possession  of 
forged  bank  bills  of  the  bank  of  A.,  no  snch  bank  in  fact  existing, 
with  the  intent  to  pass  them  as  genuine   bilk.    For  this  amounts 
to  nothing  but  an  intent  to  cheat,  which  at  common  law  is  not  in- 
dictable.    C&mmonweaUh  y.  MorsBy  2  Mass.  138.     If  an  indictment 
charged  that  A.  '^  with  force  and  arms  unlawfully  and  wickedly  did 
attempt  to  pick  the  pocket  of  one  B.  with  intent  then   and  theiv 
feloniously  to  steal,  take  and  carry  away  the  goods  and  chattels, 
moneys  and  property  of  the  said  B.,"  it  is  fatally  defective.     Ran^ 
dolpk  Y.  CatnmoHweallh,  6  Serg.  &  B.  398.      This  indictment  was 
held  fatally  defective  because  there  can  be  no  attempt  to  commit  a 
crime  without  the  doing  of  some  act;  and  it  is  absolutely  necessary 
for  the  indictment  to  state  the  act  done,  which  is  claimed  to  con- 
stitute the  attempt,  in  order  to  give  the  accused  an  opportunity  of 
disproving  that  he  did  the  specific  act  alleged,  and  also  to  enable 
the  court  to  determine  whether  what  it  is  claimed  he  did  was  an 
indictable  offense.     This  decision  seems  to  me  to  be  obviously  cor- 
rect; yet  it  was  held  in  the  Ptfop^  v.  Bush,  4  Hill  (N.   Y.),   134, 
that  in  an  indictment  for  attempting  to  commit  an  offense  the  par- 
ticdlitf  manner  in  which  the  attempt  was  made  need  not  be  stated. 
This,  it  seems  tome,  was  not  the  only  error  committed  by  the  court 
in  that  case.     The  evidence  in  the  case  was  that^  the  defendant  re- 
quested one  Kinney  to  set  fire  to  Sheldon's  barn,  offering  him  a  re- 
ward; that  afterward,  understanding  and  believing  Kinney  would  set 
fire  to  the  bam,  the  defendant  gave  him  a  match  for  the  purpose, 
not  meaning  to  be  present  himself  at  the  doing  of  the  act.     It 
clearly  appeared  that  Kinney  never  intended  to  commit  the  crimie. 
The  court  held  that  the  attempt  to  commit  arson  was  sufficiently 
proipen  and  the  defendant  properly  convicted.     This  decision  was 
based  on  the  case  of  King  v.  Higgin8,  2  East,  5,  before  cited,  where 
it  was  decided  that  the  soliciting  of  one  to  steal  was  itself  a  suffi- 
cient act  to  complete  the  offense  of  attempting  to  steal. 

There  is  no  question  but  that  solicitations  to  do  certain  acts  or 
oommit  certain  crimes  are  indictable,  as  for  instance,  if  the  object 
]B  to  provoke  the  breach  of  public  peace,  as  in  challenges  to  fight  a 
duel  or  seditious  addresses  or  the  counseling  of  the  resistance  of  a  ju- 
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dicial  writ,  or  when  the  object  of  the  solicitation  is  to  defeat  publio 
jostioe,  as  where  perjury  is  adyised,  or  the  escape  of  a  prisoner  is  eu- 
conraged,  or  the  oormption  of  a  publio  officer  is  sought.  But  in 
these  cases  these  solicitations  constitute  at  common  law  substantive 
offenses  which  axe  per  96  punishable  as  misdemeanors,  und  it  is  not 
as  attempts  to  commit  crimes  that  they  are  punishable.  Except  in 
those  few  cases  in  which  the  common  law  made  solicitation  to  do 
certain  acts  a  substan tire  crime,  it  seems  to  me  that  solicitation  to 
commit  a  crime  is  generally  not  a  substantiYe  crime,  and  never  can 
be  properly  an  attempt  to  commit  a  crime.  As  I  understand  them, 
the  great  mass  of  judicial  decisions  proceed  on  the  assumption  that 
an  attempt  to  commit  a  crime  is  such  an  intentional  preliminary 
act  as  will  apparently  result  in  the  usual  course  of  natural  events, 
if  not  hindered  by  extraneous  causes,  in  the  commission  of  a  delib- 
erate crime.  But  this  can  not  be  said  of  mere  advice  given  to  an- 
other which  he  is  at  full  liberty  to  accept  or  reject. 

That  this  is  a  correct  vi^w  may  be  deduced  from  Smiih  v.  Com.^ 
54  Penn.  St.  209,  where  it  was  held  that  a  solicitation  to  commit 
adultery  was  not  indictable  at  common  law;  vide  Slate  v.  Avery ^  7 
Oonn.  266;  s.  0.,  18  Am.  Dec.  105.  So  it  is  held  that  persuading 
to  consent  to  incest  without  any  act  done  toward  actual  consumma- 
tion is  not  an  indictable  attempt.  Cox  v.  Peaphy  82  111.  181.  So 
a  person  who  induces  one  to  sell  him  spirituous  liquors,  knowing 
that  the  seller  is  committing  a  misdemeanor,  is  not  guilty  of  any 
indictable  offense.     ComnumweaUh  v.  WiOard,  22  Pick.  467. 

It  is  not  however  at  all  necessary  in  this  case  to  decide  in  what  casea 
a  solicitation  of  another  to  commit  a  crime  would  be  of  itself  a  sub^ 
stantive  crime  at  common  law,  or  whether  in  any  case  such  solicita- 
tion accompanied  by  no  act  tending  to  a  specific  crime  could  ever  be 
an  indictable  attempt  to  commit  such  crime.  But  I  will  say  that 
when  the  crime  which  one  is  solicited  to  commit  has  for  its  object 
an  interference  with  public  justice,  for  instance  the  procuring  of  a 
witness  to  absent  himself  from  court  so  as  to  avoid  testifying  when 
he  had  been  summoned  to  testify,  there  can  be  no  doubt  that  at 
oommon  law  such  a  solicitation  would  be  a  misdemeanor  in  itself. 
Slate  X.  OdUwelly  2  TjleTy  212;  People  v.  WasMurne^  10  Johns. 
160;  Wahhr.  People,  65  111.  58;  Jackson  v.  Stale,  43  Tex.  421; 
Stale  V.  Keysy  8  Vt.  58;  s.  c,  30  Am.  Dec,  450;  Stale  v.  Garpen- 
ter,  20  Vt.  9;  Stale  v.  Earlyy  3  Harr.  562;  Oomm.  v.  Boynolde,  14 
Gray,  87;  Martin  v.  StaU,  28  Ala.  71. 
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In  my  jadgmeDt  the  fact  OkAt  in  the  case  of  People  v.  Bush,  4 
ill,  134,  it  was  proven  in  addition  to  the  solicitation  of  the  de- 
fendant to  Kinney  to  bnm  the  bam  that  the  defendant  furnished 
to  Kinney  a  box  of  matches,  wherewith  to  burn  the  bam,  did 
not  add  the  least  strength  to  the  case  made  ont  by  the  State.  If 
the  defendant  had  bought  a  box  of  matches  with  the  declared  in- 
tent to  bnm  the  bam,  that  wonld  not  hare  made  him  guilty  of  an 
attempt  to  bum  the  barn  any  more  than  the  purchasing  of  a  pistol 
with  the  intent  of  shooting  a  man  would  of  itself  make  one  guilty 
of  an  attempt  to  murder. 

The  case  of  People  y.  Latoion,  56  Barb.  126,  based  principally 
npon  the  case  in  4  Hill,  is  in  my  judgment  much  less  objection- 
able; and  indeed  it  may  properly  be  sustained  on  sound  principles. 
But  it  certainly  stands  very  near  the  boundary,  when  preparatory 
acts  are  to  be  held  as  indictable  attempts,  and  when  they  should 
not  be  so  held.  The  proof  was  that  the  prisoner  had  reconnoitered 
the  premises  and  agreed  with  a  witness  at  the  trial  that  about  ten 
o'clock  of  a  particular  night  they  would  commit  a  burglary  by  en- 
tering the  store  of  B.;  that  in  pursuance  of  such  design  and  agree- 
ment at  the  hour  of  one  they  went  to  the  store  through  au  alley  m 
its  rear;  that  the  prisoner  carried,  or  caused  to  be  carried  there,  a 
set  of  burglar's  tools  to  aid  them  in  committing  the  burglary;  that 
when  they  arriyed  the  prisoner  suggested  that  none  of  the  tools  were 
strong  enough  to  enable  them  to  force  an  entrance;  that  they  then 
concluded  to  enter  a  blacksmith  shop  close  by  for  the  purpose  of 
getting  a  crowbar  or  some  other  tool  with  which  to  break  into  the 
store;  and  that  before  they  entered  the  shop  an  alarm  was  given 
and  they  were  interrupted  and  were  prevented  from  executing  their 
intended  purpose,  not  however  abandoning  their  design.  The 
court  held  that  this  evidence  wassufiScient  to  support  a  conviction. 
The  court  say  in  their  opinion,  p.  134:  All  the  case^  cited  *'  con- 
cur in  saying  that  in  order  to  constitute  the  attempt  there  must 
appear  to  have  been  more  than  the  design  or  intention  to  commit 
the  offense.  There  must  have  been  some  ineffectual  act  or  acts 
toward  its  accomplishment  Wharton  Grim.  Law,  §  2702;  -6 
Oiat.  706;  6  Oush.  367.  But  none  of  them  tend  to  establish  tliat 
acts  analogous  to  those  proved  in  this  case  do  not  constitute  an  at- 
tempt. The  only  case  which  appears  in  the  least  to  conflict  with 
it  is  the  ftm  prius  case  of  Regina  v.  Merediih,  8  0.  ft  P.  589,  where 
Lord  ABiHexB  said  he  thought  some  illegal  act  should  be  proved 
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to  oonstitnte  the  offense,  and  illastrated  the  suggeBtion  by  suppos- 
ing that  when  a  man  was  indicted  for  an  attempt  to  have  di»nnec- 
tion  with  a  female  child  between  the  ages  of  ten  and  twelve  years, 
and  the  proof  showed  he  took  his  horse  and  rode  to  the  place  where 
the  girl  was  he  thought  such  an  act  would  not  constitute  an  at- 
tempt. We  think  the  riding  of  the  horse  would  not  be  mi  act  to- 
ward the  commission  of  the  offense,  while  the  taking  of  burglars^ 
tools  and  crowbars  to  the  place  designed  to  be  broken  open  won  Id  be- 
acts  done  toward  its  accomplishment." 

This  reasoning  is  far  different  from  that  in  People  y  Btish,  4 
Hill,  which  the  court  afterward  say  covers  this  case  completely. 
Certainly  we  can  not  infer  from  this  reasoning  that  mere  solicita^ 
tions  to  commit  a  crime  would  make  a  party  indictable  for  an  at* 
tempt  to*commit  such  a  crime.  But  we  could  infer  the  very  re- 
verse. Yet  this  wias  the  ground  on  which  this  case  in  4  Hill  was 
based.  If  it  were  a  sound  ground,  why  did  the  court  in  the  casein 
56  Barb,  inquire  into  the  character  of  the  preparatory  acts,  if  the 
simple  fact  that  the  person  had  solicited  or  induced  the  witoess  to 
undertake  the  burglary  would  alone  h&ve  made  the  prisoner  guilty^ 
of  an  attempt  to  commit  this  crime?  It  seems  t6  me  quite  clear 
that  advice  given  to  another,  which  he  is  at  full  liberty  to  tu^cept' 
or  reject,  cannot  be  regarded  as  ab  act  toward  the  oommissiou  of  a 
crime.  For  such  advice  would  not  apparently  result  in  the  usual 
course  of  natural  events  in  the  commission  of  the  crime,  and  if  it 
would  not,  then  it  seems  to  me  it  cannot  legally  be  regarded  as  iin 
act  toward  the  commission  of  the  crime.  I  am  also  inclined  t^- 
think  that  the  taking  of  burglars'  tools  to  a  store  with  intent  ta 
break  it  open  without  using  them  in  any  manner  cannot  legally 
be  regarded  as  an  attempt  to  commit  burglary,  because  such  an  act, 
it  seems  to  me,  is  not  one  which  would  apparently  result  in  the 
usual  course  of  natural  events  in  the  commission  of  the  burglary. 
But  it  seems  to  me  a  nice  question,  and  I  may  be  mistaken  in  my 
first  impression. 

The  case  is  thus  stated  in  the  syllabus  of  Ulil  v.  CommonweaUhy 
6  Grat.  706:  **  On  an  indictment  against  several  for  an  attempt  to 
bum  a  bam,  held:  That  an  attempt  according  to  the  true  intent 
and  meaning  of  the  statute  can  only  be  made  by  an  actual,  ineffect- 
ual deed  done  in  pursuance  of  and  in  furtherance  of  the  design  to 
commit  the  offense.  But  if  the  parties  combined  to  commit  the 
offense,  and  they  all  assented  to  it,  and  a  part  of  them  only  wtmt 
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to4o  the  net,  thoee  who  were  AbaeDt  knowing  with  what,  intent  the 
others  went  to  the  place,  and  assenting  to  the  same,  are  principals 
in  the  offense.  The  overt  act  done  in  the  attempt  to  commit  the 
oflSense  need  not  be  the  last  proximate  act  prior  to  the  commission 
of  the  felony  attempted  to  be  perpetrated."  The  general  court  in 
that  case  deliyered  no  opinion  and  referred  to  no  authorities.  Tl)e 
syllabus  is  substantially  the  instruction  given  by  the  court  below. 
The  &ct8  are  not  stated,  and  it  therefore  does  not  appear  what,  if 
anything,  was  done  toward  the  burning  of  the  bam  by  those  who 
Went  there  for  the  purpose. 

In  the  OomnwnweaUh  t»  Olark,  6  Orat.  675,  the  Oeneral  Court 
decided  that  ''An  indictment  for  an  attempt  to  commit  an  offense 
onght  to  aUege  some  act  done  by  the  defendant  of  such  a  nature- 
as  to  constitute  an  attempt  to  commit  the  offense  mentioned  in  the 
indictment."  No  opinion  was  delivered  by  the  court,  nor  ai*e  the 
fat^ts  sufBciently  stated  to  ascertain  accurately  what  the  indictment 
stated,  which  the  Oeneral  Court  quashed  asinsufficient.  But  as  in 
the  argument  the  New  York  cases  were  referred  to,  I  presume  the 
court  by  its  decision  intended  to  disapprove  the  case  of  People  v. 
Busk,  4  Hill,  which  was  decided  some  six  years  before  tliis  Vir*- 
ginia  case. 

It  is  very  difficult  to  deduce  from  the  cases  we  have  cited,  or 
from  the  reports  of  many  other  cases  which  I  have  examined  but 
not  cited,  any  principle  so  clear  as  to  enable  us  to  determine  with 
certainty  whether  upon  many  states  of  facts  in  particular  cases  u 
party  has  or  has  not  been  guilty  of  an  indictable  attempt  to  com- 
mit a  crime.  But  it  seems  to  me  that  these  cases  show  clearly 
enough  certain  general  principles  wliich  when  applied  to  the  case 
actually  before  us  will  enable  us  to  reach  a  distinct  conclusion,  in 
the  first  place  there  can  be  no  question  but  that  to  solicit,  or  in  any 
manner  induce  a  witness  to  absent  himself  from  a  trial  in  which 
the  witness  had  been  summoned  to  testify,  is  an  indictable  offense, 
though  it  is  questionable  whether  in  general  the  solicitation  of  a 
person  to  commit  a  crime  is  indictable,  and  it  is  clear  that  there 
are  many  crimes  to  commit  which  the  mere  solicitation  would  not 
be  an  indictable  offense.  If  therefore  the  defendant  below  had  in- 
duced by  giving  money,  or  by  any  other  act  attempted  to  induce  the 
witness  Earl  to  absent  himself  from  the  court  on  the  trial  of  the 
indictment  pending  against  the  defendant  below,  whether  this  in- 
ducement came  directly  from  the  defendant  below  or  indirectly 
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through  Ban,  she  would  clearly  have  committed  aa  indictable 
offense.  But  the  allegations  in  the  indictment  utterly  fail  to  show 
that  the  defendant  Caroline  Bailer  either  directly  or  indirectly  did 
any  thing  to  induce  Earl,  the  witness,  or  which  could  have  oper- 
ated on  his  mind  so  as  to  indace  him  to  absent  himself  from  the 
court  as  a  witness  against  the  defendant.  The  allegation  is  that 
she  gave  Ban  money  for  the  witness  to  induce  the  witness  to  absent 
himself  from  court  as  a  witness  against  her.  But  as  there  is  no 
allegation  that  Ban  gave  this  money  to  the  witness,  or  ever  even 
saw  the  witness,  it  is  obvious  that  the  giving  of  money  to  Ban  for 
the  witness  to  induce  him  to  absent  himself  from  court  could  have 
had  no  tendency  to  produce  such  result  if  the  witness  never  re- 
ceived the  money  and  Ban  never  spoke  to  him  on  the  subject;  and 
there  is  no  allegation  in  the  indictment  that  he  ever  did.  If  he 
had  given  this  money  to  the  witness  to  induce  him  to  stay  away 
from  the  court  as  a  witness,  then  whether  he  had  staid  away  or  not, 
she  could  hare  been  indicted  for  obstructing  and  impeding,  or  for 
attempting  to  obstruct  or  impede  the  administration  of  justice. 

The  authorities  all  agree  that  on  an  indictment  for  attempting  to 
commit  any  crime  it  is  not  necessary  in  any  case  to  allege  or  prove 
that  the  crime  wasactually  committed;  but  the  indictment  in  such 
case  must  specifically  allege  what  the  crime  is  which  the  accused  is 
charged  with  attempting  to  commit  or  procure  to  be  committed. 
The  indictment  in  this  case  is  entirely  correct  in  this  respect.  It 
alleges  that  the  crime,  the  committing  of  which  the  defendant  at- 
tempted to  procure,  was  **  that  Peter  Earl  should  absent  himself 
from  the  Circuit  Court  of  Wood  county  at  the  February  Term, 
1883,  to  which  said  term  he,  the  said  Peter  Earl,  had  been  sum- 
moned as  a  witness  on  behalf  of  the  State  of  West  Virgina  against 
Caroline  Bailer,  the  defendant,  in  a  case  pending  in  said  court  upon 
an  indictment  for  misdemeanor  against  the  said  Caroline  Bailer, 
at  the  November  term  of  said  court  1882."  This  is  an  abundantly 
full  and  perfect  description  of  the  crime  which  it  is  alleged  the  de- 
fendant Caroline  Bailer  attempted  to  induce  Peter  Earl  to  commit. 
The  indictment  did  not  allege  that  Peter  ever  committed  this  crime, 
and  the  authorities  all  show  that  there  was  no  necessity  that  it 
should.  The  great  weight  of  authority  and  reason,  as  we  have  seen, 
lay  it  down  that  the  preparatory  acts  done  by  the  accused,  and 
which  constitute  the  offense  of  attempting  to  procure  the  commit- 
ting of  a  certain  crime  must  be  stated  to  have  boon  actually  donej 
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and  miiBt  be  proven  io  have  been  done  as  stated*  It  is  inie  that  in 
the  People  T.  Bush,  4  Hill,  it  was  held  that  in  an  indictment  for 
attempting  to  commit  an  offense,  the  particular  facts  which  con- 
stitnte  the  attempt  need  not  be  alleged^  But  this  is  contrary  to 
both  reason  and  authority.  I  have  seen  no  other  case  in  which  this 
has  been  held  to  be  law.  In  Randolph  v.  CommantaeaUh,  6  Serg. 
ft  B.,  it  was  decided  otherwise,  and  the  court  said  there  were  no 
precedents  in  support  of  such  an  indictment  as  was  held  good  in  4 
Hill;  and  in  the  OommonweaUh  t.  Clark,  6  Orat.  675,  the  position 
taken  in  4  Hill  was  condemned,  for  the  court  expressly  held:  ''  The 
indictment  for  the  attempt  to  commit  an  offense  ought  to  allege 
some  act  done  by  the  defendant  of  such  a  nature  as  to  constitute 
an  attempt  to  commit  the  offense  mentioned  in  the  indictment." 

In  the  case  before  us  the  indictment  does  allege  some  act  done 
by  the  defendant  which  it  was  claimed  in  argument  was  ''of  such  a 
nature  as  to  constitute  an  attempt  to  commit  the  offense  mentioned 
in  the  indictment." 

In  the  case  before  us  the  indictment  does  allege  some  act  done  by 
the  defendant,  which  it  is  claimed  in  argument  was  ''of  such  a  na* 
tore  as  to  constitute  an  attempt  to  commit  the  offense  mentioned 
in  the  indictment"  The  act  done  by  the  defendant  alleged  in  the 
indictment  and  claimed  to  be  of  such  a  nature  as  to  constitute  the 
attempt  to  get  Peter  £arl  to  commit  the  offense  of  absenting  him- 
self from  attendance  at  the  Circuit  Court  as  a  witness  against  the 
defendant  was  that  "  she  did  unlawfully  furnish  one  Ban  with 
money  for  Peter  Earl  to  induce  him  to  commit  said  offense."  And 
the  question  is:  Was  this  of  such  a  nature  as  to  constitute  an  at- 
tempt to  commit  this  offense?  It  seems  to  mo  clear,  both  on  reason 
and  the  authorities,  that  it  was  not.  The  act  done  by  the  accused 
alleged  in  the  indictment,  it  would  seem  obvious,  can  not  be  inde- 
pendent and  unconnected  in  any  manner  with  the  acts,  which  if 
done  would  constitute  the  crime  which  the  accused  is  indicted  as 
having  attempted  to  commit  or  procure  to  be  committed.  The 
weight  of  authority,  as  I  have  stated,  seems  to  show  that  these  acts 
done  by  the  defendant  and  the  acts  constituting  the  crime  at- 
tempted should  be  the  cause  of  the  other.  But  an  examination  of 
the  cases  which  we  have  cited  shows  that  there  are  some  cases 
which  have  been  decided  which  seem  to  hold  that  the  acts  done  by 
the  defendant  should  be  related  to  the  acts  which  constitute  the 
crime  attempted,  not  as  crime  necessarily,  but  that  it  will  suffice. 
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if  the  first  is  only  a  condition  of  the  other.  Of  this  character  ilp- 
parently  are  the  oases  of  People  v.  Bush,  4  Hill,  134,  and  People  y, 
Lawtofiy  56  Barb.  126.  But  I  haye  seen  no  case' which  intimates 
that  the  acts  done  by  the  accused  need  not  be  related  to  the  acts 
ck>nstitnting  the  attempted  crime  either  as  caiises  or  as  conditions. 

In  the  case  before  us  these  acts  done  by  the  defendant  are  neither 
the  cause  nor  a  condition  of  the  acts  constituting  the  crime  alleged 
to  be  committed.  A  condition  of  any  crime  is  the  act  or  acts  with- 
out which  it  would  not  have  occurred.  A  cause  is  that  condition 
i^hich  determines  the  final  result,  or  it  may  be  defined  as  the  pre- 
jk>nderating  condition.  See  1  Wharton  Crim.  Law,  (8th  ed.)  V, 
§§  153,  154.  We  have  already  given  illustrations  of  causes  and 
conditions  which  will,  I  think,  suffice  to  show  what  is  meant  by 
these  words.  In  WashUigton  y.  B,  d  0.  R,  R.  Co.,  17  W.  Va. 
197  ei  seq.,  many  cases  are  cited  which  when  carefully  considered 
will  enable  us  to  distinguish  between  what  is  properly  called  a  cause 
and  what  should  be  called  a  condition  merely.  Though  in  these 
cases  cited  and  in  the  case  of  Washington  y,  B  dt  0.  R.  R,  Co.^ 
there  is  no  attempt  to  draw  formally  the  distinction  between  a  cause 
and  a  condition;  and  I  do  not  know  that  the  term  '^  condition  "  is 
used  in  any  of  the  cases.  Still  in  very  many  of  them  certain  facts 
stated  m  them  as  not  causes  are  still  connected  with  the  result:  and 
this  remote  connection  not  being  a  cause  is  what  we  here  call  a  con- 
dition. But  it  is  apparent  that  the  fact  as  alleged  in  the  indict^ 
ment,  that'^Oaroline  Bailer,'' the  defendant  below,  ''on  the  first 
day  of  January,  1883,  in  said  county  of  Wood,  did  unlawfully  fur- 
nish to  one  John  A.  Ban  for  the  use  of  Peter  Earl,  an  amount  of 
money,  to  wit,  the  sum  of  13  to  unlawfully  induce  the 
said  Peter  Earl  to  absent  himself  from  the  Circuit  Court 
of  said  county  at  the  February  Term,  1883,  of  said  court,'' 
could  not  possibly  be  either  a  cause  or  a  condition  of  his, 
Peter  Earl's,  absenting  himself  from  the  Circuit  Court  of 
Wood  at  the  February  term,  1883,  unless  Ban  gave  these  $3  to  Earl 
to  induce  him  to  so  absent  himself,  or  saw  said  Earl,  and  by  his 
communication  with  him  endeayored  in  some  manner  to  influence 
him  to  absent  himself  from  said  term  of  said  court.  If  Ran  never 
saw  Earl  then  of  course  the  giving  of  this  money  by  the  defend- 
ant below  for  this  alleged  purpose  could  not  possibly  have  operated 
in  any  manner  to  induce  said  Earl  to  absent  himself  from  the  said 
term  of  said  court  to  avoid  being  a  witness  against  the  defendant. 
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'The  two  acta,,  the  giying  of  the  money  by  the  def9iidant  belo\v  for 
thiBillq;al  purpose  and  the  absenting  of  Earl  from  this  term  of  the 
Oirooit  Oonrt,  are  entirely  independent  acts,  and  the  one  could  not 
possibly  influence  the  other,  if  Earl  was  in  no  manner  oommuiii- 
'Cated  with;  and  there  is  no  allegation  in  the  indictment  that  he 
was.  In  the  absence  of  any;  such  allegation  the  simple  giving  of 
this  money  by  the  accosed  to  a  third  person  for  Earl  is  a  fact  of 
such  a  nature  that  it  could  not  possibly  constitute  an  attempt  to  in- 
duce Earl  to  commit  the  offense  of  absenting  himself  from  the  Cir- 
enit  Ck>urt  as  a  witness  against  the  accused.  The  indictment 
really  amounts  to  nothing  more  than  that  the  accused  intended  to 
induce  Earl,  a  witness  against  her  in  an  indictment  there  pending, 
not  to  appear  as  a  witness  against  her,  and  indicated  this  intention 
by  a  certain  transaction  which  she  had  with  a  third  party.  Of 
course  she  can  not  be  indicted,  as  all  the  authorities  show,  for  en- 
tertaining such  intention,  howeyer  immoral  it  may  be  regarded,  and 
howeyer  clearly  it  may  be  shown  that  she  did  entertain  it.  This 
being  the  case,  the  Circuit  Court  ought  to  haye  quashed  this  indict- 
ment when  her  counsel  moyed  the  court  to  quash  it  on  July  19, 
1883. 

For  this  reason  the  judgment  of  the  court  below,  rendered  on 
August  6,  1883,  must  be  reyersed  and  annulled,  and  this  court  pro- 
ceeding to  render  such  judgment,  as  the  court  below  ought  to  haye 

rendered,  must  quash  this  indictment. 

IndidmmU  guashml. 


SXiLTB  y.    OUYBB. 

m  W.  Ya.  4M.) 
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•CUsr  or  «nb-eidor  Is  not  a ' '  spiritaooa  liqaor,"  nor  of  "like  nature  as  wine,  ale, 

porter  or  beer."    {See  note,  p.  86.) 

CONYIOTION   of    selling    spirituous  liquors  without  license. 
The  opinion  states  the  case. 

MeOorkU  d  MeCorkU  and  Wattn  A  Oamden,  for  plaintiff  in  error. 
A^r^d  Oaldwett,  attorney-general,  for  State. 
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Woods,  J.  L.  B.  Oliver  was  indicted  in  the  Circuit  Court  of 
Kanawha  county  for  selling  in  that  county  without  a  State  license 
therefor  ''spirituous  liquors,  wine,  porter,  ale,  beer,  and  drinks  of 
like  nature,"  against  the  peace,  etc.  To  this  indictment  the  de- 
fendant pleaded  not  guilty,  and  neither  party  requiring  a  jury,  by  • 
consent  of  parties  the  cause  was  tried  by  court  in  lieu  of  a  jury, 
and  haying  heard  the  evidence  and  argument  of  counsel,  the  court 
found  the  defendant  guilty,  who  thereupon,  and  before  judgment, 
moved  the  court  to  arrest  the  judgment  and  to  set  aside  its  finding, 
because  the  same  was  contrary  to  the  law  and  the  evidence,  and 
award  him  a  new  trial,  which  motions  the  court  overruled,  to- 
which  rulings  of  the  court  the  defendant  excepted  and  filed  his  bill 
of  exceptions,  wherein  all  the  facts  proved  at  the  trial  are  certified 
by  the  court,  which  then  entered  upon  its  finding  a  judgment 
against  the  defendant  for  a  fine  of  $10  and  the  costs  of  the  prose- 
cution. 

To  this  judgment  the  defendant  obtained  a  writ  of  error. 

It  appears  from  the  defendant's  bill  of  exceptions  that  the  State- 
to  maintain  the  issue  on  its  part  proved  the  following  facts:  ''That 
the  defendant  Oliver,  in  the  county  of  Eomawha,  within  a  year 
before  the  finding  of  the  indictment,  sold  crab-cider  once  to  one 
party  and  received  pay  therefor,  and  said  cider  when  drunk  in 
large  quantities  will  intoxicate,  and  in  sufficient  quantities  is  intox- 
icating,'' and  this  was  all  the  evidence  in  the  cause. 

The  plaintiff  assigns  as  error. 

First.  That  crab-cider  is  not  embraced  within  the  meaning  of 
the  statute  prohibiting  the  sale  of  "spirituous  liquors,  wine,  porter, 
ale,  beer,  or  drinks  of  like  nature,"  and 

Second.  If  it  is  so  embraced,  the  facts  proved  were  insufficient  to 
convict  him  of  the  offense  charged  in  the  indictment. 

The  second  ground  of  error  is  easily  disposed  of,  for  if  crab-cider 
is  a  spirituous  liquor,  or  wine,  or  a  drink  of  like  nature  of  either, 
or  of  porter,  ale  or  beer,  then  it  would  seem  clear  that  he  was  right- 
fully convicted,  for  there  is  no  doubt  that  the  court  acting  in  lieu 
of  a  jury  was  fully  warranted  in  finding  that  he  did  sell  crab-cider 
in  Kanawha  county  to  some  person  within  one  year  before  the  find- 
ing of  the  indictment 

The  only  material  question  here  presented  for  consideration  is 
whether  by  proper  construction  of  the  statute  in  regard  to  the  sale 
of  spirituous  liquors,  etc.,  without  license,  the  sale  of  crab-cider  is 
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prohibited.  Bat  for  the  provisions  of  this  statnte^  the  sale  of  all 
these.  liquors  wonld  be  lawfnl;  eyeiy  one  would  be  at  liberty  to  en- 
gage in  the  traffic  in  them  that  was  inclined  to  do  so,  as  in  the 
traffic  of  eyery  other  article  of  commerce;  but  because  the  unre- 
stricted sale  of  spirituous  liquors  leads  to  great  domestic  and  social 
eyilSy  the  legislature  has,  in  its  wisdom,  from  time  to  time  regulated, 
restricted  and  even  prohibited  the  traffic  in  spirituous  and  other  liq- 
uors by  requiring  special  licenses  to  conduct  the  business  and  impos- 
ing fines  and  penalties  upon  such  persons  as  engage  in  this  business 
without  being  specially  authorized  to  do  so.  Unless  restrained  by 
constitutional  inhibitions  from  doing  so,  the  power  of  the  legisla- 
ture to  restrict,  limit  or  even  prohibit  the  traffic  in  spirituous  liquors 
is  unquestionable.  But  as  the  traffic  in  spirituous  liquors  is  not  in 
itself  unlawful,  and  is  only  made  so  by  positive  enactments,  restrict- 
ing, limiting  or  prohibiting  the  same,  we  must  look  to  the  enact- 
ments themselves  and  form  our  conclusions  by  a  fair  and  just  in- 
terpretation of  their  provisions  as  we  find  them  upon  the  statute 
book. 

While  there  is  no  direct  proof  wherein  crab-cider  in  any  respect 
differs,  if  at  all,  from  common  cider,  yet  it  seems  to  be  a  fact  ad- 
mitted on  the  part  of  the  State,  that  crab-cider  is  cider  made  from 
the  crab  apple,  wild  or  cultivated; 

It  is  not  going  too  far  to  assert  that  among  all  the  artificial  or 
manufactured  beverages  in  common  use  in  this  State,  and  we  may 
add  in  the  XTnited  States,  the  expressed  juice  of  the  apple  or 
^'cider,"  is  the  most  common,  the  least  expensive,  and  the  most 
hannless;  in  its  unfermented  state  it  is  absolutely  innoxious,  and 
even  when  fermentation  has  commenced,  unless  arrested,  it  is  very 
soon  changed  into  vinegar.  This  common  beverage,  found  in  every 
locality,  used  more  or  less  at  certain  seasons  by  all  classes  of  our 
people,  as  well  for  many  culinary  purposes  as  for  a  beverage,  would 
naturally  be  present  in  the  mind  of  every  legislator  who  was  en- 
deavoring  to  classify  and  arrange  such  artificial  drinks,  the  traffic 
in  which  he  would  deem  hurtful  to  the  public  and  which  ought  to 
be  restricted,  limited,  or  prohibited  altogether.  The  same  would 
be  true  of  distilled  spirits  of  every  kind,  whether  known  as  alcohol, 
whisky,  rum,  brandy,  gin,  and  all  combinations  or  mixtures  thereof 
as  the  foundation  or  active  principle  in  all  of  them,  would  neces- 
sarily be  the  free  alcohol  entering  into  their  composition;  with 
theoe  he  would  naturally  associate  other  liquors  in  common  use. 
Vol.  Lni  — 11 
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not  the  result  of  distillation,  but  such  as  by  experience  and  obaer- 
Tation  were  found  to  contain  appreciable  quantities  of  alcohol,  and 
to  produce  intoxication,  such  as  wine,  and  the  different  forms  of 
drinks  manufactured  from  malted  grain  of  yarious  kind^  and  com- 
monly called  ale,  porter,  or  beer. 

The  first  section  of  chap.  107  of  the  acts  of  the  Legislature,  1 877, 
declares  that /^  No  person  without  a  State  license  therefor,  shall  * 
*  *  sell,  offer  or  expose  for  sale  spirituous  liquors,  wine,  porter, 
beer,  or  any  drink  of  a  like  nature.  And  all  mixtures  or  prepara- 
tions known  as  ^bitters,'  or  otherwise,  which  will  produce  intoxi- 
cation, whether  they  be  patented  or  not,  shall  be  deemed  spirituous 
liquors  within  the  meaning  of  this  section." 

It  will  be  obserred  that  four  classes  of  liquors  are  here  desig- 
nated: 

First,  '' spirituous  liquors,"  including  all  mixtures  known  as 
'^  bitters  "  or  otherwise,  which  will  produce  intoxication;  second, 
wine;  third,  ale,  porter,  beer;  and  fourth,  any  drink  of  a  like 
nature. 

The  words  **  spirituous  liquors  "  do  not  include  wine  or  ot'ner 
fermented  liquor,  for  they  imply  that  the  beverage  is  composed  in 
part  or  fully  of  alcohol  extracted  by  distillation.  Bishop  on  Stat- 
utory Crimes,  §  1009.  Wines  may  or  may  not  be  spirituous  —  de- 
pending upon  the  absence  or  presence  of  alcohol  in  each  evolved  in 
the  process  of  the  fermentation  of  the  juice  of  the  grape  or  other 
fruit  out  of  which  it  is  made.  Ale,  porter  and  beer  are  neither 
the  result  of  distillation  nor  of  the  fermentation  of  the  juice  of  any 
kind  of  fruit  Webster  defines  beer-  -  '^a  fermented  liquor  made 
from  any  kind  of  malted  grain,  with  hops  or  other  flavoring  mat- 
ters; also  as  a  fermented  extract  of  the  roots  and  other  paits  of 
various  plants,  as  spruce,  ginger,  sassafras."  He  defines  ale  to  be 
a  liquor  made  from  an  infusion  of  malt  by  fermentation,  differing 
from  beer  in  having  a  smaller  proportion  of  hope.  In  like  manner 
he  defines  "porter"  to  be  a  "malt  liquor  of  a  dark  brown  color, 
moderately  bitter  and  possessing  tonic  and  intoxicating  qualities." 
From  these  definitions  it  will  be  perceived  that  ale,  porter  and  beer 
are  drinks  of  like  nature,  differing  from  but  similar  to  each  other, 
but  wholly  different  from  spirituous  liquors  and  wine.  How  many 
other  different  drinks  of  like  nature  may  be  made  from  different 
malted  grains  or  mixtures  thereof,  or  from  grains  differently  malted 
and  flavored,  or  whether  they  would  in  a  greater  or  less  degree  than 
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ale,  porter  or  beer  prodace  intoxication,  we  have  no  means  of  de- 
termining. All  spiritaous  or  distilled  liquors,  and  all  wines,  being 
by  the  terms  of  the  act  embraced  within  the  prohibition,  other 
drinks  could  not  be  of  a  like  nature  without  at  the  same  time  being 
of  the  same  nature,  and  if  of  the  same  nature  it  would  be  a  useless 
proceeding  to  describe  them  as  drinks  of  like  nature.  But  when 
the  words  ''  drinks  of  like  nature "  are  applied  to  ale,  porter  and 
beer,  they  will  include  all  similar  preparations  made  by  similar  pro- 
cess of  fermentation  of  similar  nature,  for  then  we  may  reasonably 
conclude  they  will  be  of  like  nature,  and  if  of  like  nature,  then  by 
the  terms  of  the  act  they  are  within  the  prohibition  thereby  im- 
posed upon  the  sale  thereof. 

Cider  is  neither  produced  by  distillation  nor  by  fermention,  and 
although  liable  to  fermentation,  and  when  subjected  to  distillation 
it  is  ca}>able  of  producing  a  spirituous  liquor,  yet  the  ultimate  pro- 
duct Ib  no  more  like  cider  than  rum  is  like  the  juice  of  sugar-cane 
from  which  it  is  manufactured;  neither  is  cider  the  result  of  any 
process  of  fermentation  whateyer,  nor  is  it  in  any  proper  sense  a 
mixture  of  any  liquor  other  than  water,  which  is  common  to  all 
spirituous  liquors,  wines,  ale,  porter,  beer  and  all  drinks  of  like 
nature.  Not  being  a  distilled  liquor,  neither  is  it  a  mixture  known 
as  '*  bitters,''  or  otherwise,  which  will  prqdnce  intoxication,  and 
therefore  declared  for  the  purpose  of  the  act  '^ spirituous  liquor." 
Nothing  can  be  so  included  unless  both  of  these  qualities  unite  in 
it;  first  it  must  be  a  mixture,  second,  a  mixture  which  will  pro- 
duce intoxication.  Being  the  unadulterated  juice  of  the  apple,  it 
is  no  mixture,  and  under  ordinary  ciroumstances  incapable  of  pro- 
ducing intoxication,  it  cannot  be  classed  as  a  spirituous  liquor, 
neither  can  it  with  any  degroe  of  propriety  be  called  ''wine,"  and 
it  is  wholly  unlike  any  fermented  liquor  made  from  a  malted  grain, 
or  from  the  roots  of  plants  or  the  bark  of  tre.es,  as  spruce,  ginger, 
sassafras,  biroh  and  sarsaparilla.  It  must  be  observed  that  the  act 
of  the  legislature  lays  no  stress  whatever  upon  the  fact  that  any 
of  the  liquors  mentioned  or  included  in  it,  the  selling  of  which 
without  license  is  prohibited,  are  ''  intoxicating."  It  is  therefore 
wholly  immaterial  whether  all  or  any  of  them  are  intoxicating  or 
not,  and  no  inquiry  as  to  this  fact  can  be  entered  into;  and  it 
would  be  no  defense  if  the  accused  were  able  to  prove  that  any  of 
the  prohibited  liquors  was  absolutely  free  from  all  intoxicating 
qnalitiea.     The  unlicensed  sale  of  any  or  all  of  them  is  unlawful. 
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beoause  the  legidatnre  has  so  declared,  and  not  for  any  other 
son.  With  the  motives  which  induced  the  legislative  mind  to  in- 
olade  in  its  prohibition  the  sale  of  spirituous  liquors,  wine,  ale, 
porter,  beer  and  any  drink  of  like  nature,  and  fail  to  include  cider, 
we  have  nothing  to  do,  nor  are  we  in  any  degree  responsible  for 
what  they  have  done,  or  what  they  may  have  failed  to  do,  nor  have 
we  any  authority  or  disposition  to  supplement  their  work  by  a 
strained  judicial  construction  which  will  extend  its  prohibition  to 
subjects  not  clearly  embraced  by  it,  even  if  we  are  of  opinion  that 
it  would  have  been  wiser  or  better  for  them  to  have  done  so.  The 
very  fact  that  in  all  the  various  modifications  of  this  statute,  no 
legislature  has  ever  ventured  to  include  cider  among  the  prohibited 
drinks,  is  a  strong  argument  against  the  proposition  so  ably  argued 
by  the  attorney-general,  that  it  is  included  and  prohibited  by  the 
words  ''any  drinks  of  like  nature,''  and  when  considered  in  con- 
nection with  the  early  legislation  of  Virginia  on  this  subject,  is 
conclusive  in  our  mind  against  it. 

[Omitting  this  discussion.  ] 

The  attorney-general,  in  his  learned  argument,  has  referred  the 
court  to  a  large  number  of  adjudicated  cases  in  various  States, 
wherein  some  branches  of  this  Subject  have  been  considered,  but 
after  a  careful  review  of  them  he  frankly  admits  they  do  not  afford 
much  assistance  here  to  the  court  upon  the  point  now  under  con- 
sideration, as  they  have  been  made  upon  statutory  provisions  there 
existing  which  do  not  exist  in  this  State.  We  have  carefully  re- 
viewed all  these  cases  and  we  find  that  all  of  them  have  been  de- 
cided with  reference  to  the  effect  or  operation  of  some  particular 
statute  not  in  operation  in  this  State.  This  is  especially  true  of 
the  cases  of  State  v.  Starr,  67  Me.  242;  State  v  Page,  66  Me.  418. 
Slate  V.  McNamara,  69  Me.  133;  State  v.  Preston,  48  Vt  12; 
Rau  T-  People,  63  N .  Y.  277.  State  v.  Packer,  80  TS.  C.  439,  was 
an  indictment  for  selling  ''intoxicating  liquors,"  and  the  proof 
showed  that  the  liquor  sold  was  port  wine,  and  this  was  properly 
held  to  be  "intoxicating  liquor." 

&ate  V.  Lowry,  74  N.  G.  121,  was  an  indictment  for  selling  spir- 
ituous liquors,  and  the  proof  showed  the  sale  was  of  domestic  black- 
berry wine,  and  the  court  held  that  whether  such  wine  was  spiritu- 
ous hquor  was  a  question  for  the  jury. 

Oodfriedson  t.  People,  88  111.  284,  was  an  indictment  for  selling 
" intozioating  liquors"  and  the  proof  was  that  the  liquor  sold  was 
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a  kind  of  matt  liqaor  of  an  intoxicating  quality  called ''  pop."  The 
jury  fonnd  the  defendant  guilty  upon  each  of  twelye  counts  in  the 
indictment^  and  the  court  held  the  conyiction  proper. 

State  y.  BiddU,  54  N.  H.  379,  was  an  indictment  for  keeping 
for  sale  ^'  intoxicating  liquors,"  and  the  proof  showed  that  the  liq- 
uon  kept  for  sale  were  ale  and  cider.  The  trial  court  niled  that 
ale  and  cider  after  fermentation  is  completed  are  ''  intoxicating  liq- 
uors," without  proof  of  the  amount  of  alcohol  which  they  contain; 
but  the  Supreme  Court  reyersed  this  judgment  of  the  trial  court, 
and  held  that  whether  they  are  intoxicating  or  not  is  a  question 
for  the  jury.  State  y.  Reynolds^  47  Vt  297,  was  an  indictment 
for  owning,  keeping  and  possessing  intoxicating  liquors  with 
intent  to  sell  the  same,  etc,  and  the  court  held  that  by  the 
terms  ''intoxicating  liquors,"  any  kind  of  liquor  that  would  in- 
toxicate was  included.  The  Board  of  Commissioners  of  Excise  of 
Tompkins  county  y.  Tayhry  21  N.  Y.  173,  was  a  prosecution  for 
selling  without  a  license  ''strong  or  spirituous  liquors,"  and  the 
court  held  that  "  strong  beer,"  or  any  liquor  is  within  the  statute, 
whether  fermented  or  distilled,  of  which  the  human  stomach  can 
contain  enough  to  produce  intoxication. 

Commonwealth  y.  Bhs,  116  Mass.  56,  was  an  indictment  for 
keeiring  a  tenement  used  for  the  illegal  sale  of  "  intoxicating  liq- 
uors," and  the  proof  was  that  the  liquor  sold  was  neither  distilled 
spirits,  ale,  porter,  strong  beer,  nor  lager  beer,  but  was  an  entirely 
distinct  and  different  article,  and  recognized  as  such  in  the  trade, 
containing  not  more  than  half  the  stock  as  lager  beer,  and  known 
as  "  schenk  beer,"  which  was  fit  for  use  in  a  short  time  after  it  was 
brewed;  the  court  held  that  whether  the  liquor  sold  was  intoxicat- 
ing or  not  was  a  question  for  the  jury,  and  the  fact  that  although 
alcohol  was  discoyered  in  it  upon  chemical  analysis,  though  com- 
petent eyidence,  does  not  necessarily  proye  that  the  liquor  sold  was 
"spirituous"  within  the  statute. 

In  OommonweaUh  y.  Dean,  14  Oray,  99,  which  was  also  an  in- 
dictment  for  selling  "  intoxicating  liquors,"  and  the  proof  was  that 
the  liquor  sold  was  unfermented  cider;  it  was  held  that  the  trial 
court  correctly  refused  to  instruct  that  the  sale  of  unfermented 
cider  was  not  prohibited,  because  by  the  express  words  of  the  stat- 
ute it  was  declared  that  "  ale,  cider,  and  all  wines"  should  be  con< 
sidexed  intoxicating  within  the  meaning  of  the  act.  From  this  re- 
Tiew  of  these  cases  we  find  no  reason  to  cause  us  to  doubt  the  cor- 
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leotneBB  of  the  oonolndoii  which  we  haye  already  annonnoed. 
Nearly  all  of  these  caseB  are  for  selling  ''intoxicating  liquors,"  while 
as  we  have  already  shown,  under  our  statute  it  is  wholly  immaterial 
whether  they  are  intoxicating  or  not,  if  not  embraced  within  the 
list  of  spirituous  liquors,  wine,  porter,  ale,  beer  or  drinks  of  like 
nature.  While  we  are  not  called  upon  to  decide,  and  we  do  not  de- 
cide what  drinks  are  embraced  in  the  terms  ''  any  drinks  of  a  like 
nature,"  yet  we  are  of  opinion  that  cider  or  crab-cider  is  not  one  of 
the  drinks  intended  to  be  prohibited  as  one  of  ''  the  drinks  of  like 
nature"  mentioned  in  the  statute.  The  judgment  of  the  Oircnit 
Court  of  Kanawha  is  therefore  reyersed. 

And  this  court,  proceeding  to  render  such  judgment  as  the  said 
Circuit  Court  ought  to  have  rendered  upon  the  facts  certified,  do 
find  the  defendant  not  guilty,  and  judgment  must  be  entered  for 
the  defendant. 

Snyder,  J.,  dissented. 

NoTS  BT  THB  Rbfobtdl— See  ^UosBkaUng  Liquor  Chrni,  25  Kadb.  751;  s. 
c,  87  Am.  Rep.  284. 

"  Spruce  beer,  spring  beer,  ginger  beer,  and  molasses  beer  **  may  properlj 
be  termed  fermented  beer;  bat  they  are  never  considered  "  strong  liquors  or 
intoxicating  beverages."  j¥Mn  v.  Ladue,  8  Denio,  487.  The  opinion  by 
Chancellor  Walworth  is  one  of  the  most  learned  and  amusing  in  the  books. 

Ale  is  not  "spirituous  liquor,"  because  produced  by  fermentation  and  not 
by  distillation.  People  v.  Oriiley,  20  Barb.  246;  SUOe  v.  Adame,  51  N.  H.  568; 
SUUe  V.  Moore,  5  Blackf.  118.  But  ale  and  "  strong  beer  '*  are  strong  or  "spir- 
ituous liquors,"  in  Chancellor  Walworth's  opinion.  ITeoin  v.  Ladue,  eupra. 
''Ale,  beer,  porter,  rum,  gin,  brandy,  whisky  and  wine"  are  "intoxicating 
liquors."  8taie  v.  WUtmar,  12  Mo.  407.  Courts  take  Judicial  notice  that  beer 
is  a  malt  and  intoxicating  liquor.  BriffU  v.  eUate,  58  Wis.  89;  s.  c,  46  Am. 
Rep.  621;  State  v.  JmMne,  82  Kans.  477. 

Lager  beer  is  a  malt  liquor.  BUxU  v.  GoyeUe,  11  R.  I.  592;  WaUon  v.  8UsU^ 
55  Ala.  158;  and  it  is  a  "strong  and  malt  liquor,"  and  it  is  "  intoxicating." 
8Uxu  V.  Riuh,  18  R.  L  198.  But  it  is  not  a  spirituous  liquor."  State  v.  Thomp- 
eon,  20  W.  Va.  674  The  court  there  said:  '*  The  phrase  '  spirituous  liquors' 
in  its  ordinary  sense  means  liquors  composed  in  part  or  fully  of  alcohol  pro- 
duced by  distillation  as  distinguished  from  fermented  and  malt  liquors,  and 
in  this  sense  it  never  includes  porter,  ale,  beer  or  wine."  But  it  is  a  question 
of  fact  whether  it  is  intoxicating.  Rau  v.  People,  68  X.  Y.  277.  Beer  is  noi 
necessarily  a  "malt  liquor."  State  v.  Beexciek,  13  R.  I.  211.  The  court  here 
said:  "We  do  not  think  there  is  any  presumption  of  law  that  when  a  man 
speaks  of  beer  he  means  a  malt  liquor,  but  we  think  what  he  means  is  purely 
a  question  of  fact  for  the  Jury.  It  is  a  matter  of  common  knowledge  that  there 
are  beverages  containing  naltlier  malt  nor  a^y  other  Intoxieating  ingiedient» 
which  are  called  baemL" 
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Geneimlly,  wine  is  an  "intoxicating  liquor.*'  State  t.  Packer,  80  N.  C.  48ft; 
bat  not  in  Iowa,  when  made  from  native  grapes,  carranto  or  frnita.  Warieiff 
T.  Spwrgeon^  88  Iowa,  465.  And  in  Indiana  the  court  do  not  know  whether 
wine  is  "intoxicating;"  Jaeiseon  ▼.  BtaU,  19  Ind.  812;  although  they  know 
thai  "apiritaoaa  liquors'*  are.     Carmon  v.  8taU,  18  Ind.  4.50. 

Oder  is  not  a  *'  vinous  liquor."  IMman  ▼.  Mbrrii(m,  1  Bradw.  400;  *'  vin- 
cos  liquors  "  being  those  made  from  grapes.    Adler  v.  State,  55  Ala.  16. 

Whisky  is  "  intoxicating."  Edgan  ▼.  State,  58  Ind.  162;  and  courts  take 
judicial  notice  of  it.     SehUeht  ▼.  Slate,  66  Ind.  174. 

"Old  Tom  gin"  is  "  spirits."  Winning  ▼.  Oino,  82  U.  Gan.  Q.  B.  528;  and 
"spirits"  are  "spirits"  although  diluted  with  water.  tieaU  ▼.  QUmore,Z 
Taunt.  226.  But  "  sweet  spirito  of  nitre  "  are  not  "intoxicating.*'  AU*y-Qen^ 
eral  ▼  BaOey,  1  Exch.  292 

Where  strong  drink  ceases  to  be  such  and  becomes  medicine  is  discussed  in 
State  T.  Laffer,  88  Iowa,  422.  It  is  there  held  that  so  long  as  liquors  retain 
their  character  as  intoxicants,  capable  of  use  as  beverages,  notwithstanding 
other  ingredients,  roots  or  tinctures  may  have  been  mixed  therewith,  they  fall 
under  the  ban  of  the  law,  and  are  still  considered  intoxicating  liquors;  but 
when  they  are  so  compounded  with  other  substances  as  to  lose  that  distinctive 
eharaeter,  and  are  no  longer  desirable  for  use  as  stimulating  beverages,  then 
they  are  medicine 

In  the  dissenting  opinion  in  the  principal  case,  Sktdbr,  J.,  observed:  "The 
very  section  under  which  the  indictment  here  was  found  uses  the  terms  '  In- 
toxicating drinks '  and  mixtures  '  which  wiU  produce  intoxication,'  and  ex- 
pressly prohibits  their  sale  without  a  license.  These  terms  are  general  and 
the  proscribed  drinks  and  mixtures  are  not  otherwise  described  or  designated 
than  as  intoxicating.  If  they  are  '  intoxicating '  or  will  '  produce  intoxication,' 
they  are  prohibited,  and  if  they  are  not,  they  are  not  inhibited.  Therefore  if 
eider  or  a  mixture  composed  of  cider  and  something  else  will  produce  intoxi- 
cation,  then,  even  though  the  thing  mixed  with  the  cider  is  entirely  free  from 
intoxicating  ingredienta,  the  sale  of  cider  or  such  mixture  requires  a  license 
under  the  statute.  It  necessarily  follows  from  this  conclusion  that  if  the  de- 
cision of  tlie  majority  of  the  court  is  correct,  a  person  may  be  indicted  and 
convicted  for  selling  cider  at  a  public  theatre,  or  when  mixed  with  molasses 
and  ginger,  yet  if  it  is  sold  unmixed  at  any  other  time  and  place,  although  it 
may  be  proven  to  be  intoxicating  in  the  one  case  as  much  as  in  the  other,  he 
can  not  be  •  indicted  or  convicted.  And  upon  such  construction  these  contra- 
dictions and  inoonslBtencies  exist  not  only  in  the  same  statute  but  in  the  same 
section  and  in  part  in  the  same  sentence  of  the  same  section. 

"  It  seems  to  me  that  no  one  can  read  this  statute  even  carelessly  without 
an  absolute  conviction  that  it  was  intended  by  this  statute  not  simply  to  pro- 
duce revenue,  but  that  the  primary  and  principal  object  was  to  regulate  and 
suppress  as  far  as  practicable  the  unrestricted  and  irresponsible  sale  of  liquors 
or  drinks,  not  because  they  are  composed  of  specific  ingredienta  or  made  in  a 
eertun  manner  or  designated  by  particular  names,  but  because  and  only  be- 
cause they  produce  intoxication. 

"  In  my  view  it  is  altogether  unimportant  and  unnecessary  to  indulge  in  any 
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speculation  or  analysis  as  to  tlie  constitaents  or  ingredients  of  which  the  liq 
oors  or  drinks  mentioned  in  the  statute  are  oompoeed,  ^e  manner  in  which 
they  are  made  or  manufactured,  or  the  difference  or  similarity  between  them 
and  others  not  spedfically  mentioned  in  it.  The  zeal  test  furnished  by  the 
true  interpretation  of  the  statute  itself  is,  whether  or  not  the  liquor  or  dzink 
in  question  is  intoxicating.  If  it  is,  such  drink  is  proscribed;  if  it  Is  not>  and 
is  not  one  of  the  specific  liquors  or  beverages  named  in  the  statute,  then  it  is 
not  proscribed.  Certain  liquors  or  beverages  were  known  to  the  legislature 
from  common  observation,  if  not  from  experience,  to  be  capaUe  when  drunk  of 
producing,  and  which  do  generally  result  in,  partial  or  total  intoxication. 
These  are  positively  and  by  name  proscribed.  Any  inquiry  as  to  the  effects  of 
these  are  placed  by  the  statute  beyond  the  control  of  the  courts  or  juries;  but 
as  new  intoxicants  might  be  invented  and  as  some  liquors  or  drinks  may  in 
one  form  or  state  of  fermentation  produce  intoxication,  while  in  other  condi- 
tions they  may  not,  it  was  impracticable  for  the  legislature  to  foresee  and  pro- 
vide for  such  drinks.  The  statute  therefore  intending  to  proscribe  all  intoxi- 
cating liquors  and  drinks,  without  interfering  with  Uiose  that  may  not  be  so. 
employed  this  explicit  and  comprehensive  language:  '  No  person  without  a 
State  license  therefor  shall  *  *  *  sell,  offer  or  expose  for  sale,  spirituous 
liquors,  wine,  porter,  ale  or  beer,  or  any  drink  of  a  like  nature.' 

"  Now  it  is  a  matter  of  common  observation  and  general  knowledge  that 
each  and  all  of  the  beverages  specifically  named  in  the  statute  are  intoxicating 
when  drunk  in  less  or  greater  quantities,  and  it  is  also  equally  well  known 
that  they  contain  no  other  quality  common  to  each  and  all  of  them.  They  are 
each  and  all  intoxicating  in  their  nature,  but  they  are  not  all  of  the  same  na- 
ture in  any  other  respect.  The  conclusion  therefore  is  inevitable  that  no  other 
drink  can  be  of  '  a  like  nature '  with  these  in  the  language  and  intent  of  the 
statute  unless  it  be  intoxicating,  as  that  is  the  only  quality  common  to  all  of 
ihem.' 

**  Upon  the  whole  case  and  in  view  of  the  past  history  of  the  legislation  on 
this  subject,  the  language  and  spirit  of  the  statute  under  consideration,  the 
evil  sought  to  be  prevented  and  the  common  sentiment  of  the  people  generally 
it  seems  to  me  but  little  short  of  absurd  to  contend  that  this  statute  '  lays  no 
stress  whatever  upon  the  fact  that  any  of  the  liquors  included  in  it  are  intoxi* 
eating.'  On  the  contrary  every  consideration  which  can  properly  be  invoked 
in  its  construction  inevitably  leads  to  the  positive  conclusion  that  the  great 
and  paramount  object  and  design  of  the  legislature  in  adopting  it  was  to  re- 
strain, not  by  absolute  and  indisozindnate  prohibition,  but  by  a  process  of  reg« 
ulation  and  restriction,  the  sale  of  any  and  every  kind  of  intoxica&ng  liquors 
and  beverages.  Board  of  OofnmisHoners  v.  Tajflor,  21  N.  Y.  178;  Bau  v.  Peo* 
pie,  68  N.  T.  377;  StaU  v.  Boynold$,  47  Vt.  dlTT;  Godftiedson  v.  People,  88  Dl. 
284. 

"  Crab-dder  not  being  one  of  the  drinks  proscribed  by  name  in  the  statute, 
the  question  whether  or  not  it  was  intoxicating  was  one  of  fact  to  be  deter- 
mined by  the  jury,  or  the  court  acting  in  lieu  of  a  jury,  from  the  evidence  in 
the '• 
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(MW.ya.447.) 
Vmior  mud  pmrtkat&r  — faUuire  of  tUU  of  part — midak$, 

WIkbto  thflfle  is  a  ocmtnct  for  sale  of  seTenl  adjoining  parcels  of  land  for  an 
entire  snm,  with  geneial  wanant/of  title,  and  the  porchaser  is  eyicted  from 
a  portion  for  want  of  title,  he  maj  hold  the  remainder  and  have  proportion- 
ate abatement  or  compensation,  although  then  was  a  mutual  mistake  as  to 
the  title. 

SUIT  to  enforce  bonds  for  purchase  money.    The  opinion  states 
the 


W.  E.  Arnold,  for  appellants. 
TF.  O.  B^nnM,  for  appellee. 

SsTDSB,  J.  In  January,  1859,  Jacob  J.  Jackson  made  his  will, 
which  was  afterward  duly  probated  in  Lewis  county.  By  the  sec- 
ond clause  of  the  will  the  testator  deyised  to  flye  of  his  children, 
yiz.,  Elizabeth,  (George  W.,  Margaret  Drusilla,  Cecelia  B.  and 
Jacob  W.,  the  farm  on  which  he  then  resided ,  subject  to  dower  of  his 
wife,  Pamelia  F.  Jackson,  therein,  proyiding  therein  that  the  farm 
should  be  used  for  the  support  of  said  children  until  the  youngest 
should  arriye  at  the  age  of  twenty-one  years,  and  that  then  it  should 
be  held  either  jointly  or  severally  by  the  said  children,  "  and  in 
case  of  the  death  of  any  of  them,  that  his  or  her  share  shall  pass 
to  their  heirs  in  the  same  manner  it  would  under  the  law  without 
this  devise; "  and  that  one  of  said  children,  Jacob  W.,  died  in  the 
year  1866  intestate  and  without  issue;  another  one,  Margaret  Dru- 
silla, married  Robert  E.  Bush  in  1871,  and  died  in  April,  1872, 
mtestate  and  without  issue,  leaving  her  husband  surviving;  by 
written  contract,  dated  February  1,  1873,  John  G.  Jackson,  also  a 
son  of  said  testator  and  half  brother  of  the  above-named  devisees, 
sold  to  Jasper  Peterson  and  agreed  to  convey  to  him  by  deed,  with 
general  warranty,  in  consideration  of  $6,000,  the  following  prop- 
erty: 

Kist  The  dower  estate  of  the  widow  of  said  Jacob  J.  Jackson, 
deeeaeed,  set  apart  by  decree  to  her  in  the  farm  aforesaid* 
VoL.Lm  — 18  f 
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Second.  The  undivided  interest  of  said  Oeorge  W.  Jackflon  '^n 
said  fann,  sabject  to  the  said  dower  therein. 

Third.  ''All  the  undiyided  interest  of  the  said  John  0.  Jackson 
which  descended  to  him  on  the  deaths  of  the  said  Jacob  W.  and 
Margaret  Dmsillay  and  supposed  to  contain  about  fiftynbwo  acres, 
being  the  land  of  which  they  were  seised  at  the  times  of  their 
deaths  and  the  same  that  was  devised  to  them  by  their  &ther, 
Jacob  J.  Jackson.'* 

Fourth.  A  tract  of  twenty-five  acres  adjoining  the  said  dower  land* 

Fifth.  The  interests  which  descended  to  Gleorge  W.  Jackson 
upon  the  deaths  of  his  half  brother  and  sister,  the  said  Jacob  W. 
and  Margaret  Dmsilla,  in  the  farm  which  was  devised  to  them  by 
their  father,  Jacob  J.  Jackson;  and 

Sixth.  The  interest  of  said  John  C.  Jackson  in  the  wheat  crops 
sown  on  parts  of  said  lands  by  tenants.  The  value  of  these  crops 
was  shown  by  the  proof  not  to  exceed  $8. 

By  deed,  dated  September  29,  1874,  the  said  John  G.  Jackson 
and  wife  conveyed  the  aforesaid  real  estate  to  said  Peterson  with 
covenant  of  general  warranty,  retaining  therein  a  lien  to  secure  the 
payment  of  two  bonds  of  $1,000  each  for  unpaid  purchase-money. 
These  bonds  were  assigned  by  John  G.  Jackson  to  G.  J.  Butcher 
and  W.  L.  Dunnington,  trustees,  and  in  May,  1875,  they  brought 
this  suit  in  the  Circuit  Oourt  of  Lewis  county  against  said  Peter- 
son and  John  C.  Jackson,  to  enforce  the  payment  of  said  bonds  by 
a  sale  of  the  land. 

The  defendant  Peterson  answered  and  also  filed  his  cross-bill, 
making  the  said  Robert  E.  Bush  a  party  and  averring  that  the  said 
Bush,  as  the  surviving  husband  of  said  Margaret  Drnsilla,  claimed 
he  was  the  heir  of  his  late  wife  and  as  such,  under  the  will  of  Jacob 
J.  Jackson,  he  was  the  owner  of  the  interest  which  descended 
from  the  said  Margaret  Drusilla  at  her  death  and  which  was  a  part 
of  the  land  sold  and  conveyed  by  said  John  C.  Jackson  to  said  Pe- 
terson. He  also  averred  in  his  cross-bill  that  said  interest  sa 
claimed  by  said  Bush  was  worth  at  least  t3,500,  and  asked  that 
the  nght  to  said  land  might  be  ascertained,  and  if  it  should  be  de- 
termined that  the  said  Bush  was  entitled  thereto,  that  the  value- 
thereof  might  be  set  ofF  against  the  said  bonds  for  the  purchase- 
money. 

Before  the  merits  of  this  cause  were  decided  a  decree  was  en- 
tered in  another  cause,  which  was  subsequently  heard  with  this,  hy 


SBPTEMBEB  TERM,  1885.  91 


Botcher  ▼.  Petenon. 


which  it  was  adjadioated  and  determined  that  the  said  interest  of 
said  Margaret  Dmsilla  in  said  land  npon  her  death  passed  to  and 
▼ested  in  her  husband^  the  said  Robert  E.  Bnsh,  and  thereby  the 
said  Peterson  lost  and  was  judicially  eyicted  from  a  portion  of  the 
land  described  in  the  third  and  fifth  items  of  said  contract  of  sale. 

The  cause  was  referred  to  a  commissioner,  and  he  reported  that 
the  whole  land  embraced  in  the  sale  and  conveyance  from  John  G. 
Jackson  to  Peterson  amounted  to  one  hundred  and  sixty-eight  acres 
of  dower  and  one  hundred  and  thirty-four  acres  in  fee,  and  that 
the  quantity  from  which  the  said  Peterson  was  evicted  by  said  Bush 
was  forty-four  acres,  of  the  relative  value  of  $1,443.26,  upon  the 
basis  that  the  whole  land  sold  was  of  the  value  of  $6,000,  the  pur- 
chase-price.     There  was  no  exception  to  this  report. 

On  October  38, 1883,  the  court  being  of  opinion  that  Peterson 
was  entitled  to  an  abatement  from  the  contract-price  of  his  pur- 
chase on  account  of  the  interest  of  Margaret  Drusilla,  from  which 
he  had  been  evicted  by  the  said  Robert  E.  Bush  (but  by  reason  of 
the  equities  arising  between  the  plaintiffs,  Butcher  and  Dunning, 
ton,  trustees,  and  said  Peterson,  the  latter  should  be  required  to 
pay  to  the  said  plaintiffs  the  entire  unpaid  amount  of  said  two 
bonds,  which  was  done),  thereupon  decreed  that  said  John  C.  Jack- 
son pay  to  said  Peterson  the  said  sum  of  $1,443  26,  reported  by 
the  commissioner,  with  interest  thereon  from  the  date  of  said  evic- 
tion and  the  costs  of  the  suit.  From  this  decree  the  said  Jackson 
obtained  this  appeal. 

The  appellant  has  assigned  and  argued  the  following  grounds 
for  the  reversal  of  said  decree. 

First,  that  the  contract  of  sale  was  based  upon  the  mutual  mis- 
take of  the  parties; 

Second,  that  the  sale  was  in  gross  and  at  the  hazard  of  the  pur- 
chaser; and 

Third,  that  the  contract  embraced  different  subjects  for  an  en- 
tire consideration,  and  there  was  therefore  no  way  of  ascertaining 
the  abatement  to  be  made  for  the  portion  lost  by  the  vendee. 

First.  It  is  insisted  by  the  appellant  that  the  parties  were  mutu- 
aUy  mistaken  as  to  the  interest  of  the  vendor  in  the  land  from 
which  he  was  evicted  by  Bush;  that  this  mistake  was  one  either 
of  law  or  of  fact;  if  a  mistake  of  law,  no  relief  could  be  granted, 
and  if  a  mistake  of  fact,  the  only  relief  which  a  court  of  equity 
oould  grant  would  be  to  rescind  the  contract  of  sale. 
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The  doctrine  which  denies  relief  upon  contracts  entered  into 
upon  mistakes  of  law  so  fally  argued  in  thiscause,  has  no  applica- 
tion here,  for  the  reason  that  the  vendee  is  protected  by  the  ex- 
press warranty  of  title  by  the  grantor.  It  is  immaterial  that  the 
Tendee  had  knowledge  of  all  the  facts  in  relation  to  the  title,  and 
that  he  accepted  the  conveyance  or  made  the  porchase,  believing  that 
said  facts  did  not  impair  the  title.  When  a  purchaser  has  notice 
of  a  defect  or  incumbrance  and  requires  from  the  vendor  a  war- 
ranty,  the  presumption  of  law  is  that  the  covenant  was  expressly 
taken  against  such  known  defects  or  incumbrances.  Bawie  Gov. 
Title,  566;  Jackson  v.  Ligan,  8  Leigh,  161.  If  the  purchaser 
had  failed  to  contract  for  an  express  warranty,  then  this  doctrine 
might  apply;  but  to  contend  in  the  face  of  the  positive  covenant 
of  Jackson,  that  Peterson  should  be  denied  relief  because  he  had 
knowledge  of  facts  which  in  law  destroys  the  title  to  a  part  of  the 
land  purchased,  would  be  to  deprive  him  of  the  benefit  of  his  war- 
ranty. The  covenant  of  general  warranty,  unless  qualified  by  the 
contract,  in  terms  is  a  protection  against  defects  of  title  whether 
they  result  from  mistakes  of  law  or  mistakes  of  fact. 

In  regard  to  the  rule  upon  which  courts  of  equity  rescind  con- 
tracts of  sale  where  there  is  a  mutual  mistake  of  the  parties  in  en- 
tering into  the  contract  it  is  well  settled  that  such  mistake  most 
be  of  the  substance  of  the  thing  contracted  for,  it  must  be  such 
that  the  purchaser  cannot  get  what  he  substantially  bargained  for, 
or  the  vendor  would  be  compelled  to  part  with  what  he  had  no  idea 
of  selling.  GlassM  v.  I%oma89  3  Leigh,  113;  Chraham  v.  Hendrew, 
S  Munf.  185;  Lamb  v.  Smith,  6  Band.  552;  Orishp  v.  Oain, 
19  W.  Ya.  440,  474.  But  if  the  mistake  does  not  afl!ect  the  sub- 
stance of  the  contract  so  as  to  defeat  the  main  purpose  of  the  con- 
tracting  parties,  this  rule  has  no  application.  In  all  cases  courts 
of  equity  look  to  the  substance  of  the  contract,  and  do  not  permit 
small  matters  of  variance  to  interfere  with  the  manifest  intention 
of  the  parties,  especially  where  full  compensation  can  be  made  on 
account  of  the  loss  or  deficiency  in  the  land  sold.  Equity  will  de- 
cree specific  performance  even  in  cases  of  executory  contracts  at 
the  suit  of  the  vendee  where  the  vendor  is  incapable  of  making  a 
complete  title  to  all  the  land  sold.  The  general  rule  in  such  cases 
is,  that  the  purchaser,  if  he  chooses,  is  entitled  to  have  the  con- 
tract spedflcally  performed  as  far  as  the  vendor  can  perform  it, 
and  have  an  abatement  of  the  purchase*money,  or  compensation. 
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for  any  defioienoy  in  the  title,  quantity,  quality  or  description  of 
the  estate.  In  such  cases  howeyer  the  purchaser,  if  he  elects  to 
have  such  performance,  can  have  relief  only  upon  equitable  terms. 
2  Story  Eq.  Jur.,  §  789;  HiU  ▼.  BuelOey,  17  Yes.  394;  Waters  y. 
JVavis,  9  Johns.  465. 

In  the  case  of  Clark  t.  Beins,  the  courts  quoting  from  Lord  El- 
j>ov  in  Moriloek  t.  Buihr,  10  Yes.  292,  316,  says:  ''If  a  man 
haying  partial  interests  in  an  estate  chooses  to  enter  into  a  contract 
representing  it  and  agreeing  to  sell  it  as  his.  own,  it  is  not  compe- 
tent for  him  to  say  afterward,  though  he  has  yaluable  interests  he 
has  not  the  entirety,  and  therefore  the  purchaser  shall  not  haye  the 
benefit  of  his  contract.  For  the  purpose  of  this  jurisdiction,  the 
person  contracting  under  these  circumstances  is  boand  by  the 
assertion  of  his  contract;  and  if  the  yendee  chooses  to  take  as  much 
as  he  can  haye  he  has  a  right  to  that  and  to  an  abatement."  12 
Orat  111;  Woody.  Griffith,  1  Swanst.  43,  54. 

The  principles  to  be  deduced  from  the  foregoing  and  other  au- 
thorities, many  of  which  are  referred  to  in  Crisltp  y.  Catn,  supra, 
may  be  stated  as  follows:  First,  when  the  contract  is  .a  sale  in 
gross  for  an  entire  sum,  if  it  is  subsequently  ascertained  that  there 
is  either  a  deficiency  or  an  excess  in  the  quantity  of  the  land  speci- 
fied therein,  and  it  is  shown  that  the  error  in  quantity  arose  from 
the  mutual,  innocent  mistake  of  the  parties,  a  court  of  equity  may, 
where  the  mistake  affects  the  substance  of  the  sale,  rescind  the  con- 
tract, but  in  the  absence  of  fraud,  actual  or  constructiye,  in  either 
party,  such  court  can  allow  no  abatement  for  a  deficiency  or  com- 
pensation for  any  excess  in  the  land.  Hansford  y.  Coal  Company, 
22  W.  Ya.  70. 

Second.  If  howeyer  in  the  case  of  such  sale  the  purchaser  loses 
a  part  of  the  land  purchased  by  him  because  the  yendor  had  no 
title  to  the  part  so  lost,  and  such  pai*t  is  not  a  substantial  part  of  the 
land  contracted  for,  then  neither  the  yendor  nor  the  yendee  can 
haye  the  sale  rescinded  in  a  court  of  equity,  eyen  though  the  parties 
were  mutually  mistaken  as  to  the  title  of  the  part  of  the  land  lost. 
But  if  in  such  case  the  sale  is  without  warranty  of  title  and  the 
yendee  refuses  to  rescind  the  sale,  he  will  not  be  decreed  compensa- 
tion for  the  land  so  lost.    Bailey  y.  James,  11  Grat.  468. 

Third.  But  if  in  the  case  last  stated  the  yendor  has  warranted 
the  title,  and  the  portion  lost  is  much  or  little,  the  yendee  may 
elect  to  hold  so  nuich  of  the  land  as  he  can  and  compel  the  yendor 
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to  abate  the  purchase-money,  if  unpaid,  or  if  paid,  to  make  com- 
pensation for  the  land  so  losi  by  reason  of  want  of  title  or  right  in 
his  vendor.  AWy^Oen.  v,  Day^  1  Ves.  218;  Roffery  v.  Shallcrosjtj 
4  Madd.  227;  Beverly  y.  Lawson,  3  Munf.  317. 

In  the  case  at  bar  the  deficiency  in  the  land  sold  arose  from  the 
want  of  title  in  the  vendor,  Jackson,  to  the  portion  lost;  the  sale  was 
with  warranty  of  title,  and  the  vendee,  Peterson,  has  elected  to  hold 
the  portion  to  which  Jackson  has  made  him  a  good  title  with  com- 
pensation for  the  portion  lost;  this  brings  the  case  within  the  prin- 
ciple  of  the  last  proposition  above  laid  down,  and  the  Circuit  Court 
did  not  err  in  sO  decreeing. 

[Omitting  minor  matters.] 

JudgmmU  affirmed. 


WiLLIAXB  T.   OOUKTT  OOUBT. 

(n  W.  Ta.  488.) 
TiMBotion'-^ii^wwtiontorutTain  eoUeeUonafUieffaltam, 

At  the  suit  of  one  or  more  dog-owners,  on  behalf  of  themselves  and  all  other 
dog-owners  in  the  oonntj,  an  injunction  maj  issae  to  restrain  the  collection 
of  a  dog^taz  on  the  sole  groond  of  illegalitj,  in  order  to  prevent  a  multiplic- 
ity of  suits.    {8ee  note,  p.  110.) 

STJIT  by  Williams  and  others,  on  behalf  of  themselves  and  other 
tax-payers,  for  injunction  against  the  collection  of  a  tax.    The 
opinion  states  the  case.    The  injunction  was  granted  below. 

F.  M,  Reynolds,  for  appellant. 

George  E.  Price,  for  appellee. 

Gbbek,  J.  This  was  an  injunction  to  stop  the  collection  of  what 
is  known  as  the  dog-tax  levied  by  the  County  Court  of  Grant 
county  under  chap.  23  of  the  acts  of  1881,  and  to  restrain  the 
County  Court  of  Grant  from  appropriating  any  money  arising  from 
this  dog-tax  or  from  any  other  source  to  the  payment  of  losses  to 
private  individuals  by  the  destruction  of  sheep  by  dogs,  and  to  re- 
strain the  sherifF  of  said  county  from  paying  out  for  said  purpose 
any  funds  that  might  come  into  his  hands  from  this  dog-tax.  This 
act  by  its  tenth  section  (see  p.  270  of  acts  of  1881)  provided  that 
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it  should  not  take  effect  in  any  of  twenty-eight  counties  therein 
named  ontil  the  same  was  adopted  by  a  vote  of  the  people  of  such 
county  in  the  manner  provided  in  the  eleventh  section  of  this  act. 
But  Orant  was  not  one  of  these  twenty-eight  counties,  so  that  this 
act  was  in  operation  in  Grant  county  from  its  passage,  March  11, 
1881,  provided  such  act  is  not  null  and  void  because  unconstitu- 
tional The  county  court  of  Orant,  as  shown  by  the  bill,  levied 
this  dog-tax  on  June  16,  1881. 

The  principal  question  intended  to  be  raised  by  the  bill  in  this 
cause  is:  Was  this  act  of  March  11,  1881  (chap.  23  of  acts  of  1881), 
constitutional?  Before  considering  this  question  we  must  first  con- 
sider whether  it  is  properly  raised  in  a  suit  of  this  character,  and 
if  so,  whether  there  are  the  necessary  and  proper  parties  to  this 
cause  to  justify  this  court  in  deciding  in  this  cause  whether  said 
act  is  or  is  not  constitutional. 

I  shall  therefore  first  consider  whether  a  court  of  equity  will  en- 
join the  collection  of  a  county  tax,  which  has  been  illegally  and 
unconstitutionally  assessed,  or  will  leave  each  tax-payer  severally 
to  his  legal  remedies,  after  the  tax  has  been  wrongfully  enforced 
against  him.  It  may  be  regarded  as  well  settled  that  the  mere  ille- 
gality of  the  tax  complained  of  or  its  injustice  or  irregularity  of  it- 
self gives  no  right  to  an  injunction  in  a  court  of  equity.  To  en- 
title a  party  to  such  relief,  he  must  bring  his  case  under  some  ac- 
knowledged head  of  equity-jurisdiction.  Dow  v.  Chicago,  11  Wall. 
108;  HannerwinkleY.  Georgetown,  15  Wall.  548;  Brewer  v.  Spring-- 
fMdy  97  Mass.  152;  Durant  v.  Boston,  98  Mass.  469;  Lovell  v. 
Charlestown,  99  Mass.  208;  Whiting  v.  Boston,  106  Mass.  89;  ffan- 
nsrwilU  v.  Charhstoton,  106  Mass.  350;  Rockingham  Savings  Bank 
V.  Portsmouth,  52  N.  H.  17;  Deane  v.  Todd,  22  Mo.  90;  Sayre  v. 
Tompkins,  23  Mo.  443;  Barrow  v.  Davis,  46  Mo.  394;  McPike  v. 
Pew,  48  Mo.  525;  Baltimore  v.  Baltimore  S  Ohio  R.  Co.,  21  Md. 
50.  But  there  is  a  large  number  of  decisions  by  courts  of  tlie 
greatest  respectability  to  the  effect  that  if  a  party  or  parties  bring 
such  a  suit  properly  they  place  themselves  and  their  cause  under 
an  acknowledged  head  of  equity  jurisdiction,  the  avoiding  of  a 
multiplicity  of  suits,  and  are  therefore  entitled  to  an  injunction  to 
stay  the  collection  of  such  illegal  and  unconstitutional  tax.  On 
the  other  hand  there  are  many  equally  respectable  courts  who  re- 
fuse to  giant  an  injunction  or  entertain  jurisdiction  in  such  case, 
holding  this  is  not  the  multiplicity  of , suits  to  be  avoided  which 
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oonfeis  equity  jurisdiction.  These  cases  decide  that  a  court  of 
equity  will  not  exercise  jurisdiction  or  grant  relief  upon  the  doc- 
trine of  preventing  a  multiplicity  of  suits,  whether  the  suit  be 
brought  by  a  single  tax-payer  and  property-owner  or  by  one  or  more 
suing  on  behalf  of  himself  and  others,  or  by  many  individuals 
united  as  co-plaintifb  to  restrain  the  enforcement  of  or  to  setiwide 
and  annul,  or  to  be  otherwise  relieved  from  any  local  munici- 
pal assessment  or  any  tax  purely  personal  and  not  made  a  lien  upon 
real  property  made  by  a  county,  town,  city  or  district,  whereby  a 
public  indebtedness  is  or  would  be  enhanced,  upon  the  ground  that 
such  assessment,  tax,  official  proceeding  or  public  debt  was  illegal, 
and  either  voidable  or  void.  Dodd  v.  Hartford^  25  Conn.  232,  234; 
Sheldon  v.  SGhoolDistrid,  25  Conn.  224,  228;  Yatin^Nood  y.  8(Aool 
Disirisi,  82  Mich.  406;  s.  c,  20  Am.  Rep.  655;  HoioeU  v.  Cittf  of 
Buffalo^  2  Abb.  App.  Dec.  412,  416;  Bouion  v.  Brooklyn,  14  Barb. 
375,  387,392,  394;  Harhness  v.  Board  of  Public  Works,  1  McArth. 
121, 127,  133;  Kilboume  v.  5^.  John,  41  N.  Y.  21,  27;  6.  c,  17 
Am.  Rep.  291;  Affres  v.  Lawrence,  63  Barb.  454;  Tifi  v.  Buffalo,  1 
T.  ftC.  150;  Combs  y.  Supervisors,  1  T.  &.  C.  296;  Barnes  v.  Be- 
hit,  13  Wis.  93;  Newcomb  v.  Horton,  18  Wis.  566,  568,  569;  CW- 
ting  V.  Gilbert,  5  Blatch.  259,  261,  263;  Phrips  v.  Watertoum, 
61  Barb.  121,  123. 

Some  of  these  decisions  are  based  on  the  ground  that  it  is  contrary 
to  public  policy  and  governmental  expediency  to  permit  the  award* 
ing  of  such  injunction.  These  cases  were  much  controlled  and  in- 
fluenced by  the  cases  of  Doolittle  v.  Supervisors,  18  N.  T.  155,  and 
Roosevelt  v.  Draper,  23  N.  T.  318,  which  were  based  on  the  posi- 
tion that  when  local  officers,  as  of  a  county  or  city,  having  quaM 
legislative  and  administrative  functions,  do  some  official  act,  which 
is  illegal  or  in  excess  of  their  powers,  an  individual  citizen,  who 
suffers  thereby  only  the  injuries  which  are  sustained  in  common 
by  all  other  members  of  the  community — that  is,  suffers  no  special 
injury,  has  no  cause  of  action  whatever.  His  only  redress  in  such 
case  is  an  appeal  to  the  legislature  or  to  the  voters  to  elect  officers 
who  will  repeal  or  nullify  the  illegal  and  oppressive  acts  complained 
of.  But  as  these  grounds  are  not  taken  in  many  of  the  cases  cited, 
it  is  to  be  presumed  that  they  were  regarded  as  untenable,  or  at 
least  questionable.  The  ground  on  which  these  other  cases  are 
based  is  that  the  plaintiffs  in  such  a  suit,  though  it  be  brought  on 
behalf  of  themselves  and  of  all  others,  do  not  show  a  case  for  the 
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application  of  the  rale  for  the  prevention  of  a  multiplioity  of  suits, 
as  no  one  of  the  plaintifib  is  threatened  with  many  snits  or  much 
litigation.  As  this  is  the  mnch  more  plausible  reason  on  which  to 
base  decisions  of  this  character,  I  will  set  out  their  reasoning  in  the 
langoage  of  two  of  the  ablest  of  the  judges  who  have  entertained 
these  views,  in  order  that  their  fall  force  and  weight  may  be  dis- 
tinotly  seen  and  appreciated. 

In  Dodd  T.  OUtf  of  Hartford,  %6  Oonn.  2d2,  Dodd  and  thirty-two 
others  filed  a  bill  in  behalf  of  themselves  and  others  against  the  aa- 
thorities  of  Hartford,  praying  an  injunction  restraining  the  defend- 
ants from  enforcing  the  collection  of  certain  assessments  for  the  ex- 
penses of  constructing  a  sewer  in  said  city,  for  the  enforcement  of 
^hich  a  warrant  of  distress  had  been  issued  and  levied  on  the  goods 
of  Dodd,  and  like  steps  were  threatened  to  be  taken  to  enforce  the 
tax  against  the  others.  The  bill  stated  these  facts,  and  for  reasons 
stated,  the  assessment  of  this  tax  was  claimed  to  be  illegal  and  void. 
The  bill  further  stated  that  Dodd  had  commenced  against  these 
authorities  of  Hartford  City  an  action  of  trespass,  and  that  unless 
they  were  enjoined  from  collecting  this  illegal  tax,  some  three  hun- 
dred separate  actions  of  like  character  would  have  to  be  instituted, 
causing  great  expense  and  vexation;  and  the  bill  prayed  that  in 
order  to  prevent  a  multiplicity  of  suits  and  to  determine  the  rights 
of  the  parties,  the  defendants  might  be  enjoined  from  collecting 
this  tax  or  assessment.  The  bill  was  demurred  to  and  the  demur- 
rer was  sustained.  In  pronouncing  the  opinion  of  the  Supreme 
Gourt  of  Errors,  Sethoub,  J.,  says,  on  pages  237  and  238: 

''We  are  of  opinion  that  the  court  has  no  jurisdiction  to  inter- 
terpose  by  way  of  injunction  as  prayed  for.  No  property,  right, 
or  franchise  held  by  the  plaintiffs  in  common  is  claimed  to  be  af- 
fected by  the  proceedings  of  the  city.  The  assessments  are  against 
the  plaintiffs  severally,  not  against  them  jointly.  If  the  warrants 
are  collected  and  any  of  these  parties  have  occasion  to  bring  suits 
at  law,  their  suits  must  be  several  and  separate;  they  certainly  can- 
not join  in  an  action  at  law  against,  the  city  or  against  the  collec- 
tor. In  respect  to  each  of  these  plaintiffs  taking  his  case  separ- 
ately, it  is  difiQcult  to  see  why  he  has  not  adequate  remedy  at  law. 
There  is  no  averment  that  the  real  estate  of  any  of  the  pui;ies  has 
been  or  can  be  levied  upon.  The  warrant  authorized  the  takmg  of 
personal  estate  only.  No  irreparable  injury  can  arise  from  the  levy. 
If  the  proceedings  of  the  common  council  are  irregular  and  void. 
Vol.  LIU  — 18 
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as  the  plaintiffs  claim  they  are,  an  action  at  law  will  lie  to  recover 
all  the  damages  which  shall  be  sustained  by  fche  levy,  and  the  ques- 
tion of  the  legality  of  the  assessment  will  be  tried  in  its  appropriate 
forum,  a  court  of  law.  The  claim  most  pressed  by  the  plaintiffs  is 
that  the  court  ought  to  entertain  jurisdiction  in  order  to  prevent 
the  multiplicity  of  suits.  But  no  one  of  these  petitioners  has  any 
interest  in  the  suit  which  another  of  them  may  be  called  upon  to 
institute.  They  can  not  individually  complain  that  others  are 
compelled  to  sue,  for  they  have  no  share  in  the  expenses  or  vexa- 
tion of  each  others'  suits.  The  multiplicity  of  suits  which  the  bill 
seeks  to  avoid  does  not  affect  injuriously  any  one  of  the  plaintiffs. 
No  one  of  them  has  any  occasion  to  expect  any  such  multiplicity 
affecting  himself.  One  suit  is  all  that  any  of  them  has  to  fear,  and 
the  object  of  this  bill  would  seem  to  be  to  relieve  these  parties  seve- 
rally from  their  one  suit  and  to  consolidate  the  apprehended  liti- 
gation. In  other  words,  to  enforce  a  consolidation  rule,  by  means 
of  the  extraordinary  power  of  a  court  of  chancery.  If  the  assess- 
ment were  against  one  person  only,  it  is  not  claimed  that  he  could 
transfer  from  a  court  of  law  to  a  court  of  equity  the  question  of  his 
liability.  But  how  is  the  condition  of  any  one  of  these  petifcioners 
the  worse  because  others  are  assessed  for  the  same  improvement? 
It  would  undoubtedly  be  convenient  to  try  the  questions  relating' 
to  these  warrants  in  one  comprehensive  law  suit.  But  it  does  not 
seem  to  the  court  that  the  case  presented  by  the  bill  is  one  of  such 
irreparable  injury,  or  of  inadequate  relief  at  law,  as  to  warrant  in 
taking  it  away  from  the  legal  tribunals.  There  are  also  reasons  of 
policy  founded  on  the  necessity  of  speedy  collection  of  taxes,  which, 
ought  to  prevent  a  court  of  chancery  from  suspending  these  pro- 
ceedings, except  upon  the  clearest  grounds." 

Though  no  authorities  are  cited  to  support  these  views,  yet  I 
have  thought  it  proper  to  quote  this  opinion  at  length,  because  it 
presents  in  the  strongest  manner  the  reasons  why  an  injunction 
should  not  be  awarded  in  a  case  similar  to  the  one  presented  by  the 
bill  in  the  cause  before  us.  We  will  presently  see  however  that 
the  convenience  of  trying  the  questions  which  arise  in  such  cases 
in  one  comprehensive  suit  are  so  great,  that  as  they  cannot  be  tried 
in  one  suit  at  law,  a  court  of  equity,  according  to  the  decided 
weight  of  authority,  now  will  interpose  to  avoid  this  .great  multi- 
plicity of  suits,  and  that  too  despite  the  necessity  of  the  speedy 
collection  of  taxes.     The  above  case  was  decided  in  1856.     But  it 
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most  be  admitted  that  there  are  a  number  of  courts  of  the  highest 
respectability  who  still  entertain  yiews  very  like  to  those  expressed 
in  this  opinion.  Thus  in  Tounghlood  y.  Sexton^  32  Mich.  400;  s. 
a,  20  Am.  Bep.  655,  decided  in  1875,  it  was  held  that  the  tax  im- 
posed by  the  liquor-tax  law  of  Michigan,  passed  in  1875,  being  a 
personal  tax  merely,  its  collection  could  not  be  enjoined,  eyen 
though  it  was  illegal,  the  ordinary  legal  remedies  being  sufficient 
for  such  oases. 

[Omitting  extracts  from  that  case.] 

The  grounds  for  refusing  an  injunction  in  a  cause  like  the  one 
before  us  are  in  this  opinion  of  Judge  Goolet  presented  in  their 
fun  force.  But  yery  few  of  the  cases  cited  by  Judge  Ooolbt  giye 
really  any  support  to  the  yiews  expressed  by  him.  Nearly  all  of 
them  simply  decide,  what  must  be  regarded  as  well  settled,  that 
the  mere  illegality  of  a  tax  complained  of,  or  its  injustice  or  irregu- 
lariiy  giyes  no  right  to  an  injunction  in  a  court  of  equity,  there 
being  no  grounds  alleged  in  the  bills  in  nearly  all  these  cases,  why 
a  court  of  equity  should  assume  jurisdiction  under  the  head  of 
ayoiding  a  multiplicity  of  suits  or  under  any  other  acknowledged 
head  of  equity  jurisdiction. 

These  views  of  Judge  Ooolet,  though  supported  by  many  au- 
thorities of  great  weight  other  than  those  cited  by  him,  are  repu- 
diated by  the  decided  weight  of  authority.  Pomeroy  iu  his  Equity 
Jurisprudence  (see  note  to  §  260,  yol.  1,  p.  278)  arranges  the  cases 
when  courts  of  equity  haye  entertained  jurisdiction  and  when  neces- 
sary haye  awarded  injunctions  to  stay  the  collection  of  illegal 
taxes  levied  by  counties,  cities  and  districts,  and  even  States,  or 
have  entertained  suits  and  interposed  to  annul  proceedings,  which 
would  necessarily  result  in  a  public  debt,  when  such  proceedings 
by  public  authorities  were  illegal,  the  ground  of  such  interposition 
being  the  avoiding  of  a  multiplicity  of  suits.  In  some  of  these 
cases  the  suit  was  brought  by  a  number  of  tax  payers  or  by  one 
suing  on  behalf  of  himself  and  all  others. 

In  reference  to  these  cases  Pomeroy  says:  ''It  should  be  ob- 
served that  all  of  this  latter  group  of  cases  arose  in  States  where  the 
courts  had  already  decided  that  a  tax-suit  by  many  tax  payers  joined 
as  plaintiffs,  or  by  one  suing  on  behalf  of  the  others,  would  be  sus- 
tained on  the  ground  of  preventing  a  multiplicity  of  suits,  and  they 
regard  a  suit  by  one  tax  payer  alone  as  substantially  the  same  in  i^ 
effects,  and  treated  it  in  the  same  manner,  citing  the  same  preced- 
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ents  indifcrimiiuitely  in  snpporfc  of  the  one  or  the  other  form. 
Indeed  in  many  of  these  latter  casoB  the  court  expressly  said  that 
the  suit  might  be  brought  in  either  form  by  many  tax  payers  joining 
as  plaintiffs,  by  one  suing  on  behalf  of  the  others^  or  by  one  suing 
alone.     No  distinction  in  principle  was  made  between  the  three." 

Upon  the  authority  in  these  cases  Pomeroy  in  his  text  says:  "In 
a  large  number  of  the  States  the  rule  has  been  settled  in  well-oon- 
sidered  and  often  repeated  adjudications  by  courts  of  the  highest 
character  for  ability  and  learning,  that  a  suit  in  equity  will  be  sus- 
tained when  brought  by  a  number  of  tax  payers  joined  as  co-plain- 
tiffs, or  by  one  tax  payer  suing  on  behalf  of  himself  and  others 
similarly  situated,  or  sometimes  by  a  single  tax  payer  suing  on  his 
own  account  to  enjoin  the  enforcement  and  collection,  and  to  set 
aside  and  annul  any  and  eyery  kind  of  tax  or  assessment  laid  by  a 
county,  town  or  city  authorities,  either  for  general  or  special  pur- 
poses, whether  it  be  entirely  personal  in  its  nature  and  liability,  or 
whether  it  be  made  a  lien  on  the  property  of  each  tax-payer,  when- 
oyer  such  tax  is  illegal;  and  in  like  manner  to  set  aside  and  annul 
eyery  illegal  public  official  %stion  or  proceeding  of  county,  town  or 
city  authorities,  whereby  a  debt  against  said  county,  town  or  city 
would  be  unlawfully  enhanced,  and  the  amount  of  future  taxation 
would  be  unlawfully  increased,  as  for  example,  unlawful  proceed- 
ings of  municipal  authorities  to  adyance  money,  or  to  loan  the  pub- 
lic credit  to  a  railroad,  or  to  bind  the  municipality  in  aid  of  a  rail- 
road, or  to  offer  and  pay  bounties  to  soldiers,  or  to  erect  public 
buildings,  and  numerous  other  analagous  proceedings  which  would 
necessarily  result  in  a  public  debt  and  in  taxation  for  its  payment. 

"  In  the  face  of  eyery  sort  of  objection  urged  against  a  judicial 
interference  with  the  goyemmental  and  executive  functions  of  taxa- 
tion, these  courts  haye  uniformly  held  that  the  legal  remedy  of 
the  individual  tax  payer,  either  by  action  for  damages,  or  perhaps 
by  eertiorariy  was  wholly  inadequate;  and  that  to  restrict  him  to 
such  imperfect  remedy  would  in  most  instances  be  a  substantial 
denial  of  justice,  which  conclusion  is  in  my  opinion  unquestiona- 
bly true.  The  courts  have  therefore  sustained  these  equitable  suits 
and  haye  granted  the  relief,  and  have  uniformly  placed  their  de- 
cisions upon  the  inherent  jurisdiction  of  equity  to  interfere  for  the 
prevention  of  a  multiplicity  of  suits/'  And  he  adds:  '^  The  result 
has  demonstrated  the  fact  that  complete  and  final  relief  may  be 
given  to  an  entire  community  by  means  of  one  judicial  decree  which 
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would  otherwise  require  an  indefinite  amount  of  separate  litigation 
by  individualSy  even  if  it  were  attainable  by  any  means.  In  seve- 
ral  of  the  States  there  is  a  long  series  of  these  cases  extending 
through  a  considerable  period  of  time,  and  it  may  happen  that  in 
the  earlier  decisions  of  such  a  series  the  court  has  stated  the  rea* 
sons  for  its  judgment  at  large  and  has  expressly  announced  the 
principle  of  preventing  a  multiplicity  of  suits,  as  the  ground  of  its 
jurisdiction,  while  in  succeeding  ones  the  judges  have  not  thought 
it  necessary  to  repeat  the  reasons  and  grounds  which  had  already 
been  fully  explained.'' 

I  fully  concur  with  Pomeroy  that  these  cases  do  clearly  establish 
the  principle  he  has  deduced  from  them.  I  also  concur  with  him 
that  these  principles  settled  by  these  decisions  are  sound,  and  that 
the  principles  laid  down  by  Judge  Goolet  in  the  opinion,  which  I 
haye  quoted  hereinbefore,  are  not  only  unsound,  but  are  opposed 
to  the  decided  weight  of  authority.  In  fact  Judge  Goolbt  in  his 
work  on  taxation  in  the  edition  of  1879,  in  efFect  admits  that 
his  yiews,  as  aboye  expressed,  are  opposed  to  the  decided  weight 
of  authority.  He  there  says:  '^When  the  illegality  extends 
to  the  whole  assessment,  or  when  it  affects  in  the  same 
manner  a  number  of  persons,,  so  that  the  question  involyed 
can  be  presented  without  confusion  b]r.*onef  ];>|11  'hied  Ay: all  or  any. 
number  of  those  affected,  there  *see^  to  -be  •no*4Kif6pmnt  Veakm*! 
why  a  joint  bill  should  not  be  permitted.  The  reasons  favoring  it 
are,  that  it  avoids  the  necessity  of  a  multiplicity  of  suits  and  the 
attendant  trouble  and  expenses;  and  the  objection  that  the  inter- 
ests of  the  complainants  are  several  is  sufficiently  met  by  the  fact 
that  complete  justice  may  be  done  to  all  in  one  suit  on  the  single 
issue;  whereas  if  the  parties  did  not  join,  the  same  issue  must  be 
passed  upon  in  separate  suits  brought  by  the  several  complainants. 
Although  there  has  been  some  hesitation,  the  weight  of  authority 
is  decidedly  in  favor  of  supporting  them  and  this  mode  of  redress 
is  now  commonly  resorted  to  when  the  case  is  appropriate  to  it.'' 
Cooley  Taxation,  543,  544. 

I  have  said  I  concur  in  the  conclusion  reached  by  Pomeroy  in 
his  Equity  Jurisprudence,  and  that  it  is  sustained  by  the  numer- 
ous cases  cited  in  the  note.  But  an  examination  of  these  cases 
will  show  that  some  of  them  bear  but  slightly  on  the  subject;  that 
others  are  improperly  classified;  that  in  many  of  them,  while  a 
court  of  equity  exercised  jurisdiction,  it  was  done  apparently  with- 
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out  objection,  and  no  reason  is  assigned  for  the  exercise  of  the 
jarisdiotion;  that  in  many  of  them  the  court  exercised  jurisdiction 
without  regard  to  the  form  in  which  the  suits  were  instituted, 
some  of  them  being  instituted  by  a  single  tax-payer  complainant, 
others  by  several  tax-payers,  and  others  by  one  or  more  tax-payers 
for  himself  or  themselves  and  all  other  tax-payers  having  like  in- 
terests; and  that  in  most  of  the  cases  the  courts  paid  no  attention 
to  whether  the  suit  was  brought  in  one  form  or  in  the  other.  In 
some  of  the  cases  however  the  question  was  raised  as  to  the  juris- 
diction of  a  court  of  equity;  and  the  jurisdiction  was  decided  to 
exist,  and  then  reasons  were  given  for  assuming  it. 

I  Omitting  a  review  of  Atfy-Oen.  v.  Heelis,  2  Sim.  &  Stu.  67.] 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  considers 
the  question  quite  fully,  and  says  if  the  ordinary  principle  which 
obtains  as  to  public  nuisances  is  applied,  it  must  be  admitted  when^ 
the  duty  about  to  be  violated  by  the  corporation  or  its  officers  is- 
public  in  its  nature,  and  affects  all  inhabitants  alike,  that  one  not 
suffering  any  special  injury  cannot  in  his  own  name,  or  by  uniting' 
with  others,  maintain  a  bill  to  enjoin.  The  reason  urged  against  it 
is  that  if  one  can  maintain  such  an  action  an  indefinite  number  can 
do  the  same.  He  says:  ^'To  i^ow  the  taxable  inhabitant  to 
maiptain  a  bitt  for«  ai^jxi junction' to  prevent  illegal  expendituies  or 
9^t9priatioTrB:o£  moneys,  4ias  the* advantage  of  directness  and  sim- 
plicity, and  notwithstanding  its  departure  from  apparent  princi- 
ples, has  had  the  quite  general  but  not  uniform  approval  of  the 
courts  in  this  country;  and  practically  this  course  has  not  had  the 
effect  to  engender  a  multiplicity  of  similar  suits  by  separate  parties, 
but  a  few  persons  usually  unite  in  one  suit,  which  when  judicially 
settled,  in  effect  settles  the  question  in  controversy."  See  section 
736.  And  again  he  says:  "  Much  more  clearly  can  this  be  done 
when  the  right  of  the  public  oflScer  of  the  State  to  sue  is  not  ad- 
mitted or  does  not  exist."  Section  736  a.  The  action  is  regarded 
in  the  nature  of  a  pubUc  proceeding  to  test  the  validity  of  the  acts 
sought  to  be  impeached.  In  New  York,  and  perhaps  other  States, 
the  attorney-general  is  authorized  to  institute  and  carry  on  actions 
for  such  purposes. 

[Omitting  a  review  of  Board,  etc.,  v.  Marhle,  46  Ind.  104;  Nem^ 
mejfer  v.  Mo.  A  Miss.  R.  Co.,  52  Mo.  81;  B.  o.,  14  Am.  Bep.  394.] 

This  opinion  (in  Newmetfer  v.  Railroad)  is  devoted  principally  to 
answering  the  objections  to  a  suit  of  the  character  of  the  one  be- 
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fore  OB  arising  from  the  acts  complained  of  being  public  acts,  in 
which  the  general  public  were  affected  and  no  person  specially,  and 
that  therefore  the  suit  should  be  brought  by  the  attorney-general 
as  the  representative  of  the  general  public,  and  if  this  can  not  be 
done,  then  there  was  no  legal  remedy,  but  the  parties  injured  could 
get  redress  only  from  the  legislature  or  by  the  election  of  other 
public  authorities,  who  would  correct  the  wrong  complained  of 
resulting  from  the  illegal  act  of  public  functionaries.  That  there 
was  no  remedy  for  wrongs  of  this  character  by  resort  to  a  court  of 
equity  to  enjoin  its  commission,  was  held  in  Booseveit  t.  Draper,  23 
N.  Y.  318,  and  in  DoolUtle  v.  Supervisors,  etc,  18  X.  Y.  155;  and 
the  reasons  for  so  holding  are  set  out  forcibly  in  those  cases,  but 
are,  I  think,  unsound  as  shown  by  the  reasoning  in  the  two  opin- 
ions in  Board  of  Commissioners  of  Clay  Co.  v.  Markle,  46  Ind.  96, 
and  Newmeyer  y.  Mo,  &  Miss.  B.  Co.,  52  Mo.  81;  s.c.,  14  Am. 
Bep.  394,  aboTe  cited.  The  other  objection  to  suits  of  the  char- 
acter of  the  one  before  us,  that  the  mere  illegality  of  the  tax  com- 
plained of  gives  no  right  to  an  injunction  in  a  court  of  equity,  un- 
less the  case  is  brought  within  some  recognized  ground  of  equity- 
jurisdiction,  such  as  the  avoiding  of  a  multiplicity  of  suits,  and 
which  is  so  plausibly  presented  in  the  opinion  of  Judge  Gooley  in 
TounghUod  v.  Sextan,  32  Mich.  409;  s.  c,  20  Am.  Rep.  655,  above 
quoted,  is  not  met  by  the  reasoning  in  this  Missouri  case;  but  it 
seems  to  me,  it  is  fairly  met  by  the  reasoning  of  Judge  Ohbibt- 
lAKCT  in  the  case  of  Scqfield  v.  City  of  Lansing,  1 7  Mich.  437, 
which  was  referred  to  by  Judge  Ooolet  in  his  opinion. 

[Omitting  extracts.] 

In  Murray  v.  Hay,  1  Barb.  Oh*y,  59,  the  bill  was  filed  oy  two 
persons  owning  in  severalty  two  dwelling-houses  with  no  common 
interest  in  the  property  against  a  defendant  for  a  nuisance  which 
was  a  common  injury  to  both,  rendering  the  property  of  each  less 
valuable.  The  bill  was  objected  to  as  multifarious,  but  sustained 
by  the  court,  and  in  Beidy.  Gifford,  1  Hopkins,  416,  the  bill  was 
held  not  liable  to  this  objection,  though  filed  by  several  proprietors 
of  several  lands  and  mills,  and  of  several  parts  of  a  natural  water- 
course, to  restrain  a  nuisance  caused  by  an  artificial  channel  cut 
by  a  defendant  on  his  own  land,  the  effect  of  which  was  to  draw 
off  the  water.  This  was  held  such  common  injury  to  all  the  com- 
plainants as  to  authorize  them  to  join  in  one  bill,  though  the  injury 
sustained  by  each  was  separate  and  distinct. 
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The  principle  inyolved  in  these  cases  is  not  to  be  distiugaished 
from  that  in  the  case  before  ns.  While  the  property  or  pecuniary 
interest  of  the  complainants  were  sereraly  yet  the  action  of  the  de- 
fendants of  which  the  bill  complained,  and  for  which  relief  ia 
sought,  was  identical  as  to  all  the  complainants.  So  in  the  present 
case,  though  the  interest  of  complainants  in  the  real  estate  upon^ 
which  the  tax  is  assessed  is  several  and  distinct,  yet  the  action  of 
the  defendants,  the  proceedings  on  their  part  from  beginning  to 
end,  ai-e  identical  as  to  all  the  complainants,  and  affect  them  all  in 
the  same  manner.  Their  claims  are  entirely  consistent  with  each' 
other.  Adams  Eq.  313,  *  *  *  *  each  complainant  must, 
under  the  present  bill,  make  out  the  same  case  and  no  other, 
that  he  would  have  been  bound  to  make  upon  a  bill  filed  by 
him  separately;  and  the  same  defense  as  to  each  complaint  is 
open  to  the  defendants  as  if  separate  bills  had  been  brought  by 
each. 

'^  It  is  therefore  difficult  to  see  in  adyance  how  the  defendants 
can  be  embarrassed  in  their  defence  by  the  joinder  of  the  complain- 
ants. [And  if  they  can  offer  no  stronger  objection  to  the  bill  than 
that  fif  fcy-nine  separate  suits  should  have  been  brought  against  them 
instead  of  one,  the  bill  ought  to  be  sustained  on  the  ground  of  pre- 
Yenting  a  multiplicity  of  suits  and  a  needless  multiplication  of  costs. 
The  substance  of  the  complaint  in  the  bill  is  the  illegal  imposition 
of  the  tax;  and  if  illegal  as  to  one,  it  is  equally  so  as  to  the  other 
complainants;  if  valid  as  to  one,  it  will  be  valid  as  to  all.  The 
proceedings  therefore  for  the  imposition  of  the  tax  will  in  all  prob- 
ability constitute  the  principal  subject  of  litigation,  and  this  is  the 
same  as  to  all.  It  is  true  the  title  of  each  complainant  may  be 
disputed,  and  they  may  be  each  put  to  the  proof.  If  any  one  of 
them  should  then  fail  in  making  out  his  title  the  bill  would  be 
dismissed  as  to  him.  If  in  the  progress  of  the  cause  it  should  be- 
come evident  that  such  embarrassment  must  arise  in  consequence 
of  the  multiplicity  of  issues  or  other  complications  growing  out  of 
the  joinder  of  all  these  complainants,  as  to  over  balance  the  ad- 
vantage to  be  derived  from  settling  the  rights  of  all  in  one  suit, 
instead  of  separate  suits  by  each,  it  is  always  competent  for  the 
court  (if  no  mode  of  governance  can  be  devised)  to  dismiss  the  bill 
on  this  account  of  their  own  motion.  Oreenwood  v.  CkurchiU,  I 
M.  &  K.  546.  But  we  cannot  say  a  fmori  that  such  practical  dif. 
ficulty  is  likely  to  arise  from  the  joinder  of  the  complainants.     In- 
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deed  we  think  such  a  result  highly  improbable.     We  cannot  there*, 
fore  BOBtain  the  objection  on  demurrer."] 

It  is  true  this  was  a  tax  in  this  case  upon  lands,  which  was 
charged  in  the  bill  to  be  a  lien  on  each  lot  of  land  severally  for  the 
tax  upon  it,  and  was  thus  alleged  to  be  a  cloud  upon  the  title  of 
each  lot  of  land;  and  this  might  haye  giyen  a  court  of  equity  juris- 
diction of  a  bill  filed  by  one  of  the  lot-owners  to  remove  the  cloud 
from  the  title  of  his  lot.  But  the  fifty-nine  complainants  were, 
IS  the  opinion  shows,  entertained  as  joint  complainants,  only  be- 
cause they  had  a  right  to  file  this  bill  to  avoid  a  multiplicity  of 
suits.  If  these  fifty-nine  complainants  could  file  a  joint  bill  to 
prevent  fifty-nine  suits  either  at  common-law  or  chancery,  it  seems 
perfectly  obvious  that  had  this  tax  been  a  mere  personal  tax,  they' 
would  have  had  an  equal  right  to  file  such  a  joint  bill  of  injunction 
to  prevent  fifty-nine  separate  common-law  suits,  which  it  would 
have  been  necessary  to  bring  to  recover  back  severally  the  illegal 
tax  each  one  had  paid,  for  it  certainly  makes  no  difference  in  giv- 
ing jurisdiction  to  a  court  of  equity  whether  the  suits  prevented 
are  common-law  or  chancery  suits.  I  consider  therefore  that  the 
opinion  applies  equally  to  the  case  when  the  tax  complained  of  is, 
as  in  the  case  before  us,  a  personal  tax,  as  when  it  is  a  tax  on  land.' 
The  portion  of  the  opinion  which  I  have  bracketed,  which  contains 
the  gist  of  the  opinion,  is  as  applicable  to  one  species  of  illegal 
tax  as  to  another;  and  I  regard  it  as  a  satisfactory  reply  to  Judge 
Cooley's  opinion  in  Younghlood  v.  Sexion,  32  Mich.  406;  s.  c,  20 
Am.  Rep.  655. 

The  real  qualifications  to  the  right  to  enjoin  the  collection  of  a 
tax  totally  illegal  by  a  joint  suit  in  equity  brought  by  all  the  tax- 
payers are  to  be  found  clearly  laid  down  in  Kerr  v.  (Hty  of  Lansing^ 
17  Mich.  35. 

[Omitting  extracts.  ] 

Our  conclusion  is  that  the  weight  of  authority  as  well  as  reason 
justifies  the  interposition  of  a  court  of  equity  by  injunction  to  stay 
the  enforcement  of  an  unconstitutional  tax  levied  by  a  County 
Court,  provided  there  are  proper  parties  plaintiffs  and  defendants 
to  the  suit,  and  it  is  in  a  proper  form  and  is  not  liable  to  objections 
Ske  those  pointed  out  in  the  above  case.  If  because  of  the  con- 
flict of  authority  and  the  reasons,  which  may  be  urged  against 
granting  an  injunction  in  any  case,  I  was  inclined  to  hesitate, 
which  I  am  not,  the  deoisiona  which  have  been  rendered  in  Yir- 
YoimLQI  —  U 
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ginia  and  in  West  Virginia  would  turn  the  scale  and  confirm  me  in. 
the  conclusion  which  I  have  announced.  While  in  these  States  aft 
in  others  the  decisions  haye  not  been  uniform  as  to  who  are  the 
proper  parties  plaintiff  in  an  action  of  the  character  of  the  one 
under  consideration,  yet  they,  it  seems  to  me,  all  concur  that  with, 
the  proper  parties  before  the  court  an  injunction  will  be  awarded 
to  prevent  the  collection  of  an  illegal  or  unconstitutional  tax  by  a. 
county  collector.  This  I  regard  as  a  legitimate  inference  from 
the  Virginia  and  West  Virginia  decisions.  See  Bull  y.  Read^  13 
Orai  78;  Johnson  y.  Drummandy  etc.,  and  Orocheit  y.  ThomaSy  20 
Grat.  419;  Kuhn  y.  Board  of  Education  of  Wellsburg,  14  W.  Va^ 
499;  WhUe  Sulphur  Springs  Co.  y.  Wellington  Holly,  4  W.  Va.  r 
507;  Osiom  t.  SUaley,  5  W.  Va.  85;  McOlungy.  Livesay,  7  W.  Va. 
329;  Doonan  y.  Board  of  Education^  9  W.  Va.  246;  Corrothers  v. 
Board  of  Education,  16  W.  Va.  527. 

I  will  now  consider  who  are  the  proper  parties  plaintiffs  in  such' 
a  suit  and  what  is  its  proper  form,  and  whether  the  law  goyeming; 
the  requisite  parties  in  such  a  suit  has  been  violated  in  the  cause- 
now  before  us.     It  will  be  seen  from  what  I  have  already  said  that, 
when  the  courts  of  equity  have  permitted  suits  of  this  character  to 
be  brought  they  have  paid  very  little  attention  to  the  question  wha. 
were  the  plaintiffs  in  the  suit     In  many  of  these  suits  the  plain- 
tiff has  been  a  single  tax-payer;  in  other  cases  the  plaintiffs  were^ 
several  tax-payers,  sometimes  a  very  large  number;  in  other  casea 
the  plaintiff  was  a  single  tax-payer,  who  sued  on  behalf  of  himself 
and  all  other  tax-payers  similarly  interested;  and  in  other  cases  the 
plaintiffs  were  a  number  of  tax-payers  who  sued  on  behalf  of  them- 
selves and  all  other  tax-payers  similarly  interested.    In  many  such 
cases  the  court  simply  assumed  jurisdiction,  as  though  it  was  a  mat-^ 
ter  of  course;  and  when  it  discussed  the  question  and  formally  de- 
cided that  it  had  jurisdiction,  it  took  no  notice  of  the  form  of  the 
suit  as  to  who  were  the  parties  plaintiffs,  apparently  assuming  as 
a  matter  of  course  that  such  suit  might  be  brought  in  auy  of  the 
four  forms  above  indicated. 

It  is  apparent  therefore  that  such  authorities  will  throw  very  lit- 
tle light  on  the  question:  Who  are  the  proper  parties  plaintiff  in 
such  a  suit?  And  we  must  principally  rely  on  the  decisions  in  thia 
State  to  determine  this  question. 

[Omitting  this  review.] 

It  remains  now  to  apply  the  law  as  stated  above  to  the  case  lio- 
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lore  QB.  The  object  of  the  bill  in  this  cause  was  to  enjoin  the  en- 
fofcement  in  Orant  district  in  Grant  county  a  dog-tax,  which  the 
County  Court  of  Orant  county  had  levied  on  all  the  owners  of  dogs 
in  said  county  under  and  in  pursuance  of  chapter  23  of  the  acts  of 
1881,  and  to  restrain  said  County  Court  of  Orant  county  from  ap- 
propriating any  money  which  had  been  or  might  be  collected  from 
■aid  tax  on  dogs,  to  the  payment  of  the  losses  of  private  individuals 
from  the  destruction  of  sheep  by  dogs,  and  further  to  prohibit  the 
sheriff  of  Orant  county  from  paying  out  money  that  may  come  into 
his  hands  from  said  dog-tax  for  said  purpose,  under  the  provisions 
of  said  act  of  the  legislature,  the  ground  on  which  the  injunction 
was  asked  being  that  this  act  was  unconstitutional,  null  and  void, 
and  that  therefore  the  County  Court  of  Orant  had  no  authority  to 
assess  the  tax;  and  especially  that  sections  5  and  6  of  said  act, 
which  authorized  the  payment  by  the  sheriff  oat  of  the  fund  raised 
by  this  dog-tax  to  private  individuals  in  said  county  for  losses  sus- 
tained by  the  destruction  of  their  sheep  severally  by  dogs,  was  un- 
constitutional and  Toid. 

Now,  it  is  obvious  from  the  law,  as  I  have  stated  it,  that  a  court 
of  equity  would  have  no  jurisdiction  to  award  such  an  injunction, 
merely  because  the  tax  was  illegal,  and  the  act  under  which  the 
tax  was  assessed  was  unconstitutional,  null  and  void.  Nor  would 
a  court  of  equity  have  any  jurisdiction  to  award  any  injunction  to 
prohibit  the  appropriation  of  the  moneys  arising  from  this  tax  to 
the  payment  of  losses  sustained  by  individuals  by  thd  destruction 
of  their  sheep,  merely  because  the  act  authorizing  such  appropria- 
tion was  unconstitutional,  null  and  void.  It  is  equally  obvious 
that  if  a  bill  was  properly  framed  and  the  suit  brought  by  proper 
plaintiffs  against  proper  defendants,  and  this  chapter  23  of  the  acts 
of  1881  was  unconstitutional  as  claimed,  an  injunction  ought 
to  be  awarded,  not  only  to  prevent  the  collection  of  the  tax,  but 
also  to  prevent  the  appropriation  of  the  moneys  arising  from  it  to 
the  payment  of  losses  sustained  by  individuals  by  the  destruction 
of  sheep  by  dogs.  Such  a  bill  when  properly  framed  would  ask 
this  interposition  of  a  court  of  equity,  not  merely  because  the  tax 
was  illegal  and  this  act  unconstitutionid,  but  for  the  additional  reason 
that  this  interposition  of  a  court  of  equity  would  avoid  a  multiplicity 
of  suits,  as  each  dog-owner  and  therefore  tax-payer  would  have,  unless 
the  court  of  equity  interposed  by  such  an  injunction,  to  institute  a 
separate  suit  to  remedy  the  wrong  he  would  suffer. 
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Who  then  are  the  proper  parties  plaintiffs  and  defendants  in 
snch  a  bill?  The  act  complained  of  was  the  assessment  illegally, 
as  was  claimed,  of  a  dog-tax  on  every  owner  of  a  dog  in  Orant 
county  by  the  County  Court  of  Grant.  Every  owner  of  a  dog  in 
Grant  county  who  was  subject  to  this  tax  alleged  to  be  illegal  was 
equally  interested  in  having  the  action  of  the  County  Court  of  Grant 
in  assessing  this  tax  declared  illegal  and  void  and  in  enjoining  the 
collection  of  this  illegal  tax.  The  suit  therefore  should,  according 
to  the  principles  I  have  laid  down,  have  been  brought  by  one  or 
more  owners  of  dogs  resident  in  Grant  county  and  subject  to  this 
dog-tax,  on  behalf  of  himself  or  themselves,  and  all  the  other  owners 
of  dogs  resident  in  Gnint  county  and  subject  to  this  tax.  It  is 
true  that  this  alleged  illegal  tax  was  to  be  collected  by  the  several 
constables  in  the  several  districts  of  Grant  county,  each  con- 
stable confining  his  collections  to  the  owners  of  dogs  taxed  who 
resided  in  his  district;  and  it  is  also  true,  as  I  have  stated,  that 
the  complainants  in  such  a  bill  must  have  a  common  cause  of  ac- 
tion, one  in  which  they  together  represent  one  entire  claim  or  in- 
terest The  grievance  complained  of  must  be  identical  in  all  re- 
spects, and  all  the  complainants  must  stand  upon  the  same  footing. 
But  does  the  fact  that  this  dog-tax  was  to  be  collected  by  one  con- 
stable in  one  district  in  Grant  county  and  by  another  constable  in 
another  district  in  Grant  county  cause  the  owners  of  dogs  living 
in  different  districts  in  Grant  county  to  have  separate  and  distinct 
interests  P  Are  not  the  grievances  complained  of  identical  in  all 
respects,  whether  the  complainants  live  in  one  or  in  several  dis- 
tricts in  Grant  county?  Do  not  all  the  complainants,  though  liv- 
ing in  different  districts,  stand  upon  the  same  footing?  Would  it 
have  been  possible  if  the  dog-owners  subject  to  this  tax  living  in 
Grant  county  in  different  districts  had  been  united  in  one  suit,  to 
dismiss  the  bill  as  to  the  residents  in  one  district  and  to  sustain  it 
as  to  residents  in  any  other  district?  This  is  the  true  criterion  to 
be  applied  to  ascertain  whether  all  the  dog-owners  subject  to  this 
tax  in  Grant  county  should  have  been  complainants  jointly. 

In  the  case  of  Kerr  v.  City  of  Lansing,  17  Mich.  34,  this  was 
the  criterion  which  the  court  applied,  as  appears  from  the  opinion 
of  the  court  in  that  case  heretofore  quoted.  But  in  this  case,  if 
the  suit  had  been  brought  on  behalf  of  all  dog-owners  resident  in- 
Grant  county,  subject  to  this  dog-tax,  it  would  not  have  been  pos- 
sible to  decide  in  favor  of  one  complainant  and  against  another. 
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Their  grievanoe  was  oommon  and  joint;  that  is,  the  enforcement 
against  them  seyerally  of  an ,  illegal  tax.  It  was  to  each  of  them  a 
totally  immaterial  matter  what  constable  had  the  collection  of  the 
tax.  If  it  were  a  legal  tax,  then  the  constable  in  each  several  dis- 
trict had  a  right  to  collect,  and  if  illegal,  no  one  of  the  constables 
had  any  right  to  collect  it  I  cannot  therefore  see  any  reason  why 
the  suit  could  not  and  should  not  be  brought  on  behalf  of  all  the 
dog-owners  in  Grant  county  who  were  subject  to  this  alleged  ille- 
gal tax.  And  if  it  could  be  so  brought,  on  the  principles  of  law 
which  I  haye  laid  down,  it  could  be  brought  in  no  other  manner. 
The  suit  should  haye  been  brought  therefore  by  the  plaintiffs  for 
themselyes  and  all  other  owners  of  dogs  subject  to  the  tax  com- 
plained of,  who  were  residents  in  Orant  county  instead  of  by  the 
plaintiffs  on  behalf  of  themselyes  and  all  other  tax-payers  of  Grant 
district  in  Grant  county. 

It  is  obyious,  if  I  am  right  as  to  the  proper  parties  plaintiffs  in 
such  a  bill,  that  all  the  constables  in  Grant  county,  in  whose  hands 
were  any  portion  of  these  taxes  for  collection,  were  proper  and  neces- 
sary parties  defendants  instead  of  merely  the  constables  in  Grant 
district  in  Grant  county,  as  was  in  fact  the  case  in  thjB  bill  in  the 
cause  before  us. 

For  these  reasons  I  am  of  opinion  that  the  bill  on  its  face  in 
this  case  was  fatally  defectiye,  and  the  injunction  prayed  for  ought 
not  to  haye  been  awarded,  and  that  the  decree  of  April  3,  1883, 
must  be  reversed,  and  the  bill  dismissed  at  the  costs  of  the  plain- 
tiffs below,  and  that  the  appellant,  the  county  of  Grant,  recover  of 
the  appellees,  Joseph  Y.  Williams,  George  F.  Cunningham  and 
Edward  Williams,  its  costs  in  this  court  expended. 

If  the  bill  could  on  the  facts  appearing  in  the  record  be  amended 
it  would  not  be  dismissed;  but  the  decree  of  the  Circuit  Court 
would  be  reversed  and  the  cause  remanded  to  the  Circuit  Court 
with  leave  to  amend  the  bill  within  such  reasonable  time  as  the 
Circuit  Court  should  fix.  Bnt  this  is  not  done;  for  though  when 
this  bill  was  filed,  the  plaintiffs,  by  suing  on  behalf  of  themselves 
and  all  other  owners  of  dogs  subject  to  this  dog-tax  residing  in 
Grant  county  and  making  the  proper  defendants,  could,  it  is  pre- 
sumed, have  filed  a  good  bill,  as  it  is  to  be  presumed  these  owners 
of  dogs  then  occupied  the  same  position  and  had  the  same  interest, 
the  tax  in  none  of  the  districts  having  been,  I  presume,  then  col- 
lected; though  it  has  been  probably  collected  and  appropriated  be- 
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fore  this  time,  but  even  if  the  whole  of  the  tax  in  all  of  the 
districts  of  Grant  oonnty  were  still  ancoUected,  this  bill  could  not 
be  amended;  for  if  a  proper  bill  were  filed  now  it  could  not  be  re- 
garded as  an  amended  bill,  as  it  would  make  an  entirely  different 
case  from  that  stated  in  the  original;  the  parties  both  plaintiffs 
and  defendants  would  be  different,  and  also  the  main  object  of  the 
bills,  this  suit  being  to  stay  the  collection  of  this  dog-tax  in  Grant 
district  in  Grant  county  only,  while  the  main  object  of  the  other 
would  be  to  stay  the  collection  of  the  dog-tax  throughout  Grant 

county. 

Rwerwd  and  dismiMed. 

Note  bt  thb  Bsfobtsb.  — ^The  latest  adjadicatlon  on  ooUection  of  a  tax 
is  the  qaestion  of  injunction  against  the  Ctty  of  MiltDaukee  v.  Koeffier,  116  U.  S. 
tl9,  in  which  it  was  held  that  a  bill  in  equity  to  set  aside  and  restrain  the  col- 
lection of  a  personal  tax,  or  a  tax  levied  apon  personal  property  by  a  monidpal 
corporation,  cannot  be  maintained  on  the  sole  ground  of  the  illegality  of  the  tax 
by  reason  of  the  non-residence,  within  the  limits  of  such  municipality,  of  the  per- 
son against  whom  the  tax  is  levied.     MnJiEB,  J.,  delivering  the  opinion,  said: 

"The  case  of  Dom  v.  CUyof  Chicago,  11  Wall.  106,  was  a  bill  in  equity 
in  the  Circuit  Court  of  the  Northern  District  of  Illinois,  brought  by  Dows,  a 
citizen  of  New  York,  to  restrain  the  city  of  Chicago  from  collecting  a  tax 
upon  the  shares  of  stock  which  he  owned  in  a  National  bank  located  in  that 
dty.  He  alleged  that  the  tax  was  illegal  because  his  shares  were  assessed 
at  a  higher  rate  than  other  moneyed  capital  in  the  dty;  and  because,  not  be- 
ing a  resident  of  Chicago,  but  of  New  York,  his  personal  property  belonged 
to  his  domicile,  and  any  tax  levied  on  it  by  the  city  of  Chicago  was  vdd.  The 
bill  was  dismissed  on  demurrer,  on  the  ground  that  a  court  of  equity  had  no 
jurisdiction  to  give  relief  for  the  reasons  stated  in  the  bill. 

"  It  will  be  observed  that  in  that  case,  as  in  this,  the  tax  was  resisted  as 
a  tax  on  the  person  on  account  of  personal  property,  on  the  ground  that  the 
party  assessed  did  not  reside  within  the  dty,  and  the  corporation  therefore 
had  no  power  to  tax  him.  The  property  for  which  the  tax  was  assessed  was 
in  each  case  intangible  property.  In  the  first  case  it  was  bank  shares,  the 
certificates  of  which  were  undoubtedly  held  at  the  reddence  of  Dows  in  New 
York,  and  in  the  present  case  it  was  for  money  loaned  on  mortgages. 

**  Looking  at  the  case  then  made  by  the  bill,  one  in  which  the  assessment 
of  the  tax  was  not  only  irregular,  but  void,  the  court.  In  the  language  of  Mr. 
Justice  FiBLD,  said:  'Assuming  the  tax  to  be  illegal  and  void,  we  do  not 
think  any  ground  is  presented  by  the  bill  justifying  the  interpodtion  of  a 
court  of  equity  to  enjoin  its  collection.  The  illegality  of  the  tax  and  the 
threatened  sale  of  the  shares  for  its  payment  constitute  of  themselves  alone 
no  ground  for  such  interpodtion.  There  must  be  some  spedal  droumstanoes 
attending  a  threatened  injury  of  this  kind,  distinguishing  it  from  a  common 
trespass,  and  bringing  the  case  under  some  recognised  head  of  equity  juris- 
diction before  the  preventive  remedy  of  injunction  can  be  invoked.     It  is  it]Km 
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tuwtion  that  the  several  States  chiefly  rely  to  obtain  the  means  to  carry  on 
their  respectlYe  governments,  and  it  is  of  the  utmost  importance  to  all  of  them 
that  the  modes  adopfted  to  enforce  the  taxes  levied  should  be  interfered  with 
.IB  little  as  possible.  Any  delay  in  the  proceedings  of  the  officers  npon  whom 
the  duty  ia  devoted  of  collecting  the  taxes  may  derange  the  operations  of  gov- 
enunenty  and  thereby  canse  serious  detriment  to  the  pablic.  No  coart  of 
^nity  will  therefore  allow  its  injanction  to  issue  to  restrain  their  action, 
except  where  it  may  be  necessary  to  protect  the  rights  of  the  citizen  whose 
property  Is  taxed  and  he  has  no  adequate  remedy  by  the  ordinary  processes 
of  the  law.  It  must  appear  that  the  enforcement  of  the  tax  would  lead  to  a 
multiplicity  of  suits,  or  produce  irreparable  injury,  or  where  the  property  is 
.  real  estate,  throw  a  dottd  upon  the  title  of  the  complainant,  before  the  aid  of 
a  court  of  equity  can  be  invoiced.  In  the  cases  where  equity  has  interfered, 
in  the  absence  of  these  circumstances,  it  will  be  found  upon  examination  that 
the  question  of  Jurisdiction  was  not  raised  or  was  waived.' 

"  The  opinion  contains  an  examination  of  the  adjudged  cases  by  which  the 
proposition  is  sustained,  in  one  of  which,  that  of  Cook  Co.  v.  GMecigo,  B.  db  Q. 
12.  09.,  85  UL  465,  the  general  principle  is  well  stated  by  the  Supreme  Court 
of  Illinois,  namely:  '  That  while  a  court  of  equity  would  never  entertain  a 
bill  to  restrain  the  collection  of  a  tax,  except  in  cases  where  the  tax  was  un- 
authorised by  law,  or  where  it  was  assessed  on  property  not  subject  to  taxa- 
tion, it  had  never  held  that  jurisdiction  would  be  taken  in  those  excepted 
eases  without  special  circumstances  showing  that  the  collection  of  the  tax 
would  be  likely  to  produce  irreparable  injury,  or  cause  a  multiplicity  of  suits.' 

"  In  the  case  of  Sdnnmeinkle  v.  Oeorgetovon,  15  Wall.  547,  the  principle  is 
thus  stated:  '  It  has  been  the  settled  law  of  the  country  for  a  great  many 
years  that  an  injunction  bill  to  restrain  the  collection  of  a  tax,  on  the  sole 
ground  of  illegality  of  the  tax.  cannot  be  maintained.  There  must  be  an  al- 
legation of  fraud,  that  It  creates  a  cloud  upon  the  title,  that  there  is  appre- 
hension of  a  multiplicity  of  suits,  or  some  cause  presenting  a  case  of  equity- 
jurisdietion.  This  was  decided  as  early  as  the  days  of  Chancellor  Kbnt,  in 
Moo&n  V.  SmM&Ht  6  Johns.  Ch.  28,  and  has  been  so  held  from  that  time  on- 
ward.' 

"  In  the  Bua^  BaOkroaA  Tax  cases,  92  U.  S.  575,  614,  these  decisions  are  re- 
viewed with  others,  and  the  whole  question  very  fully  considered,  as  the  im- 
portance of  the  cases  and  the  ability  of  the  counsel  who  argued  them  required; 
and  after  citing  the  language  in  Dowby.  Chicago  and  HanTkewifUde  v.  Chorg^ 
town,  the  court  adds:  '  We  do  not  propose  to  lay  down  in  these  cases  any 
absolute  limitation  of  the  powers  of  a  court  of  equity  in  restraining  the  col- 
lection of  taxes;  but  we  may  say  that  in  addition  to  illegality,  hardship,  or  ir- 
regularity, the  case  must  be  brought  within  some  of  the  recognized  founda- 
tions of  equitable  jurisprudence  and  that  mere  errors  or  excess  in  valuation, 
or  hardship,  or  injustice  of  the  law,  or  any  grievance  which  can  be  remedied 
\3fj  a  suit  at  law,  either  before  or  after  payment  of  the  taxes,  will  not  justify  a 
court  of  equity  to  interpose  by  injunction  to  stay  collection  of  a  tax.'  An 
intimation  in  the  opinion  in  that  case,  to  the  effect  that  in  cases  of  taxes  as- 
sessed by  counties,  towns  or  cities,  a  more  libeiml  use  of  the  control  of  courts 


]12  WEST  VIRGINIA, 

Williams  ▼.  Gounty  Court 

9f  equity  may  be  neceflaary,  has  been  cited  in  their  brief  in  the  present 
as  afforcUng  ground  for  sustaining  the  injunction  here.  But  no  class  of 
was  there  mentioned  as  Justifying  this  interference,  and  it  is  eyident  that  the 
mere  facts  that  the  tax  was  leyied  by  a  local  corporate  body,  and  was  also  iUs- 
gal  were  not  in  themselves  supposed  to  be  sufficient;  for  the  cases  cited  in  the 
sentences  preceding  that  remark,  of  D&u)i  v.  Chicago  and  EmnewieMe  t. 
OeargeUmnt  "wet^  both  cases  of  taxes  by  towns,  to  which  the  doctrine  of  the 
restricted  powers  of  a  court  of  equity  was  applied. 

"  The  rule  against  the  interference  of  a  court  of  equity  and  the  exceptions 
to  the  rule  are  restated  with  careful  accuracy  in  the  yery  recent  case  in  this 
eonrt  of  the  Union  Pae.  By,  Go.  v.  OheymM,  118  U.  S.  525: 

"As  to  the  decisions  of  the  Supreme  Court  of  Wisconsin,  its  language  in 
the  case  of  QutiiiMy  t.  Town  of  StocUbridge,  88  Wis.  505,  is  as  emphatic  as  that 
of  this  court:  The  complaint,'  says  the  court,  '  charges  the  seiaure  of  cer- 
tain personal  property  belonging  to  plaintiffs  by  the  treasurer,  under  and  by 
▼irtue  of  the  warrant  for  the  collection  of  the  taxes,  and  asks  an  injunction  to 
preyent  the  treasurer  from  selling  the  same,  it  is  well  settled,  in  this  court 
at  least,  that  the  writ  of  injunction  will  not  be  granted  for  such  a  purpose,  and 
that  the  illegal  seizure  and  threat  of  the  officer  to  sell  the  goods  and  chattels 
of  the  plaintiff  constitute  no  ground  for  equitable  interference.'  In  the  case  of 
Van  CoU  y.  Supermsora  of  JiUwaukee  Co.,  18  Wiek  247,  which,  like  the  pres- 
ent case,  was  a  bill  to  enjoin  the  collection  of  a  tax  on  personal  property,  and 
in  nearly  every  other  respect  is  like  this,  except  that  the  county  of  Milwaukee 
was  defendant  there,  and  here  it  is  the  city,  the  same  court  gave  the  reasons 
far  the  rule  adopted  by  it  in  the  followiiig  language:  '  Our  reasons  in  brief 
are  that  by  the  wrong  such  as  is  complained  of  here  no  irreparable  miscliief 
is  threatened,  no  cloud  is  thrown  over  the  title  to  real  estate,  which  a  court 
of  equity  may  be  called  upon  to  remove,  and  the  plaintiff  has  an  ample  rem- 
edy at  law.  To  say  nothing  of  the  special  remedies  given  by  statute,  which 
with  dilligence  and  attention  on  the  part  of  the  tax-payer  will  always  provo 
effectual,  and  nothing  of  the  remedies  by  cerUorari,  mandamus,  prohibition, 
etc.,  as  heretofore  applied  in  such  cases,  it  seems  to  us  that  the  remedy  by  ac» 
tion  against  the  assessors  in  cases  where  they  exceed  their  jurisdiction,  and 
the  right  which  the  party  always  has  to  recover  back  the  money  paid  for 
taxes  illegally  imposed,  if  collected  by  distress  and  sale  of  his  goods,  or  if 
upon  levying  a  warrant  he  pays  to  save  his  property,  constitute  a  complete 
answer  to  the  application  of  a  court  of  equity  to  restrain  or  prevent  the  collec- 
tion.' It  ia  then  shown  that  the  corporation  being  liable  in  an  action  to  re- 
cover back  the  tax  wrongfully  exacted,  the  return  of  this  sum  is,  both  in  law 
and  equity,  full  com)>ensation. 

"  There  is  nothing  to  take  the  case  before  us  out  of  the  principle  here  laid 
down,  and  the  decision  of  the  highest  court  of  Wisconsin,  that  the  remedy  at 
law  is  ample,  must  command  our  respect. 

"In  the  latest  case  in  Michigan,  Tounffiioody,  Sextan,  82  lOch.  407;  s.  c, 
20  Am.  Bep.  655;  Coolet,  J.,  says:  '  It  was  decided  at  aa  early  day  in  this 
State  that  equity  had  no  jurisdiction  to  restrain  the  collection  of  a  personal 
tax,  even  conceding  it  to  be  illegal,  the  ordinary  legal  remedies  being  ample 
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for  the  parties*  protection;'  citing  WUKcmm  y.  Detroit,  2  Mich.  660,  and  Hentff 
V.  Oreffory,  29  Mich.  68.  He  also  shows  bf  additional  citations  that  the  same 
prindple  has  been  asserted  in  the  courts  of  Massachusetts,  New  Hampshire, 
Connecticut,  California,  North  Carolina,  RhoJe  Island,  Ohio,  Missouri,  New 
York  and  Maryland. 

*'  In  the  case  before  us  we  see  no  reason  for  departing  from  the  settled  doe« 
trine,  both  of  this  court  and  of  the  Supreme  Court  of  Wisconsin. 

"  There  is  nothing  here  presented  which  brings  the  ease  under  any  of  the 
recognized  heads  of  equity-jurisdiction,  and  the  mischiefs  which  must  attend 
the  exercise  of  the  right  to  contest  in  the  courts  of  equity  every  tax  which  is 
asserted  to  be  illegal  or  unauthorised  are  too  serious  to  jusdfy  any  such  de- 
parture." 


NaxiohaIi  Exchanob  Bank  y.  Botudt. 

(M  W.Va.  tti^ 
Bank — NaUonal — umiry — T0medif, 

Wliere  usurious  interest  has  actually  been  paid  to  a  National  bank  on  the  dis- 
count and  renewal  of  a  series  of  notes  it  may  not  be  set  off  in  an  action  by 
the  bank  on  the  last  of  them.^ 

ACTION  on  a  note.     The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 

T,  A.  Bradfwrdy  for  plaintiff  in  error. 

John  Brannon,  for  defendant  in  error 

Snydeb,  J.  Action  of  debt,  brought  July  3,  1879,  in  the  Oir« 
onit  Court  of  Barbour  county  by  the  National  Exchange  bank  of 
Weston  again  Daniel  Boylen  and  others,  upon  a  promissory  note 
executed  by  the  defendants  to  the  plaintiff  for  $1,200,  dated  June 
19,  1878,  and  payable  four  months  after  date.  The  defendants 
pleaded  nil  debent  and  usury,  and  filed  specifications  of  payments 
and  set-off.  The  action  was  tried  by  the  court,  which  on  July 
21,  1881,  gaye  judgment  for  the  plaintiff  for  $1,300,  the  princip^ 
of  said  note,  with  interest  thereon  from  that  date  until  paid.  The 
defendants  saved  several  bills  of  exceptions,  and  to  review  the  rul- 
ings of  the  court  therein  complained  they  obtained  this  writ  of  error. 

*  To  same  effect,  Peterbor<nigh  Nat.  Bank  v.  Chad9{\^  Mass.  248\  48  Am. 
Bep.  509. 
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The  facts  certified  show  that  after  the  plaintiff  read  the  note  de- 
clared on,  the  defendants  proved  that  when  the  note  was  dis- 
counted, the  plaintiff  charged  thereon  and  was  then  paid  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  for  the  f oar  months 
from  its  date  to  its  maturity;  that  the  original  debt  to  plaintiff 
was  $2,000,  for  which  a  note  was  made,  and  the  plaintiff  charged 
and  the  defendants  paid  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum  for  the  time  the  note  had  to  run;  that  this  note  was 
renewed  from  time  to  time,  and  at  each  renewal  there  was  charged 
by  and  paid  to  the  plaintiff  interest  at  the  same  rate  for  the  time 
the  respective  renewals  had  to  run;  that  at  one  time  there  was  paid 
$700  on  the  princiiml  of  the  debt,  and  this  reduced  it  to  $1,300, 
the  sum  for  which  the  note  in  suit  was  given;  that  no  interest  on 
said  transactions  is  included  in  the  note  sued  on,  and  it  is  com- 
posed wholly  of  a  part  of  the  principal  of  said  original  debt.  These 
were  all  the  facts  proved. 

The  defenses  set  up  by  the  pleas  and  specifications  of  payments 
and  set-off  sufficiently  appear  from  the  foregoing  facts  and  they 
need  not  be  further  stated.  The  whole  object  of  the  defense  was 
to  have  some  usurious  interest  paid  to  the  plaintiff,  a  National  bank 
organized  under  the  act  of  Congress  of  June  3,  1864,  and  doing 
business  in  this  State,  on  discounting  and  renewing  a  series  of 
notes,  of  which  the  one  in  suit  is  the  last,  applied  in  satisfaction  of 
the  principal  of  the  debt;  that  is,  to  have  the  said  usurious  interest 
paid  to  the  plaintiff  applied  in  satisfaction  of  the  note  in  suit. 
The  claim  is  not  for  interest  contracted  to  be  paid  and  included 
in  the  note  sued  on,  but  for  the  application  of  what  has  been  ac- 
tually paid  as  interest  to  the  discharge  of  the  debt  which  still  re- 
mains unpaid.  The  question  thus  presented  is  identically  the  same 
as  that  decided  by  the  Supreme  Court  of  the  United  States  in 
Drieshach  v.  National  Bank,  104  U.  S.  52,  in  which  that  court 
held  that:  '^Usurious  interest  paid  a  National  bank  on  renewing 
a  series  of  notes  cannot,  in  an  action  by  the  bank  on  the  last  of 
them,  be  applied  in  satisfaction  of  the  principal  of  the  debt."  In 
that  case  the  court  reafiirms  its  decision  in  Bametf  v.  National 
Bank,  98  TJ.  S.  555,  in  which  the  same  ruling  was  made,  and  the 
latter  case  in  addition  decides  that  '*The  act  of  Congress  of  June  3, 
1864  (U.  S.  Bev.  Stat.,  g§  5197,  5198),  having  prescribed,  that  as 
a  penalty  for  such  taking  (that  is,  taking  usurious  interest,  the 
person  paying  such  unlawful  interest,  or  h  is  legal  representative,  may 
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in  an  action  of  debt  against  the  bank  recover  back  twice  the 
amoantao  paid,  he  can  resort  to  no  other  mode  or  form  of  proced- 
ure.*' The  court  in  its  opinion  says:  "  The  remedy  given  by  the 
statute  for  the  wrong  is  a  penal  suit.  To  that  the  party  aggrieyed 
or  his  legal  representative  must  resort.  He  can  have  redress  in  no 
other  mode  or  form  of  procedure.  The  statute  which  gives  the 
right  prescribes  the  redress^  and  both  provisions  are  alike  obliga^ 
tory  upon  the  parties."  98  U.  S.  29;  Farmer  if  Naiional  Bank  v. 
Bearing,  91  U.  S.  29;  Stafford  v.  Ingersoll,  3  Hill,  33. 

These  decisions  made  by  the  Supreme  Court  interpretating  an 
act  of  Congress  are  direct  authority  and  binding  upon  this  court. 
National  banks  have  been  brought  into  existence  by  the  National 
government  and  are  regulated  and  controlled  by  that  government. 
Their  constitutionality  has  been  sustained  and  as  the  laws  of  Con- 
gress passed  in  piirsuanceof  the  Federal  Constitution  are  supreme, 
the  States  can  exercise  no  control  over  such  banks  nor  in  any  wise, 
affect  their  operation,  except  in  so  far  as  Congress  may  see  proper 
to  permit.  Bank  of  United  States  v.  McCulloch,  4  Wheat.  316; 
Wedon  v.  Charleston,  2  Pet.  466;  Ex  parte  McNeil,  13  Wall.  240. 

Congress  having  prescribed  the  rate  of  interest  which  a  National 
bank  may  charge^  and  likewise  the  penalty  for  taking  more  than 
the  rate  allowed,  the  States  are  bound  by  the  limitations  thus  pre- 
scribed, both  as  to  the  rate  and  the  penalty.  They  can  impose  no 
penalty  nor  enforce  any  forfeiture  beyond  that  fixed  by  Congress; 
nor  can  they  apply  remedies  other  than  those  given  by  the  act  de- 
claring the  forfeiture  or  the  penalty.  Davis  v.  Randall,  115  Mass. 
547;   Willetf  v.  Starbuck,  44  Ind.  298. 

The  Supreme  Court  of  Pennsylvania,  in  Lucas  v.  Chvemmsni 
Jfaiianal  Bank,  78  Penn.  St.  228;  s.  c,  21  Am.  Rep.  17,  and  Over^ 
hall  V.  National  Dank,  82  Penn.  St.  490,  held  that,  *'  In  an  action 
by  a  National  bank  on  negotiable  paper  discounted  by  it,  the  de- 
fendant may  set  off  the  amount  of  interest  in  excess  of  the  lawful 
rate  paid  on  other  transactions."  But  after  the  decision  of  the 
United  States  Supreme  Court  in  Barneit  v.  National  Bank,  supra, 
the  Supreme  Court  of  Pennsylvania  overruled  those  and  other  decis- 
ions and  followed  the  decision  in  Barnett  v.  National  Bank  ;  vide 
First  National  Bank  v.  Oruber,  87  Penn.  St.  465;  s.  c,  Browne 
Nat  Bank  Cas.,  365;  National  Bank  of  Fayette  v.  Dushane,  96 
Penn.  St.  340. 

[Minor  matters  omitted.] 
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The  Oiicait  Court  gave  the  defendants  the  benefit  of  their  plea 
of  usnry  by  refusing  to  allow  the  plaintiff  any  interest  on  its  debt 
from  the  time  it  became  due  until  the  date  of  the  judgment.  The 
plaintiff  obtained  judgment  for  the  principal  of  its  debt  and  noth- 
ing more,  the  interest  having  been  forfeited  by  the  express  terms  of 
the  statute.  IT.  S.  Bey.  St,  §  5198.  I  am  therefore  of  opinion  that 
the  judgment  of  the  Cirouit  Court  was  right  and  must  be  affirmed. 

JudgmmU  affirmed. 


Oabxbb  y.  Ohbbapbakb  and  Ohio  Bailboad  OoxPAirT. 

CnW.  Ya.64i.) 

WaUr  €md  wUer-c&urm — boundary — mSU-raee, 

Where  one  OQnyejB  to  another  by  deed  lands  on  both  sides  of  a  mill-noe,  in 
two  sepaiate  parcels,  describing  each  hj  metes  and  bounds,  separately,  and 
bonnding  on  the  "  edge  "  or  "  lines  "  of  the  race,  no  part  of  the  bed  of  the 
race  passes  by  the  gnmt. 

rpHE  opinion  states  the  point, 

/.  if.  Fnrgusan,  for  plaintiff  in  error. 

/•    W.  Harris,  for  defendant  in  error. 

QBEENy  J.  [Omitting  a  minor  question.  ]  The  only  other  inquiry 
to  be  made  is:  Did  the  Circuit  Court  err  in  finding  for  the  plaintiff 
and  entering  the  judgment  for  her  upon  the  evidence,  which  all  ap- 
pears in  the  record?  This  depends  entirely  upon  whether  the  true 
boundary  of  the  tract  of  land  conyeyed  by  the  deed  of  April  4, 1872, 
to  the  Chesapeake  and  Ohio  Railroad  Company  was  bounded  by  the 
top  of  the  bank  of  the  race  or  gut,  as  claimed  by  the  plaintiff,  or  ex- 
tended, as  claimed  by  the  defendant,  to  either  the  low- water  mark 
of  the  race,  or  to  the  center  of  the  race.  That  it  did  not  extend  to 
the  center  of  the  race  is  to  me  clear  on  the  fac^  of  the  deed  and  is 
made  still  clearer  by  the  evidence.  The  deed  on  its  face  conveys 
two  tracts  of  land,  one  on  the  north  side  of  this  race  containing 
twenty-five  and  seventy-five  one-hundredths  acres  of  land,  and  the 
other  containing  twenty-seven  acres  on  the  south  side.  The  map 
which  was  made  a  part  of  this  deed  shows  that  these  two  tracts  of 
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land  lay  immediately  opposite  each  other.  If  this  tra6t  of  twenty- 
five  and  seven  ty-fiye  one-hnndredths  acres  extended  to  the  center 
of  the  race  the  tract  of  twenty-seven  acres  also  extended  to  the 
center  of  the  race,  and  the  two  tracts  bordered  on  each  other  and 
leally  constituted  bnt  a  single  tract,  which,  as  the  map  shows,  could 
readily  have  been  laid  off  together  and  surveyed  as  a  single  tract. 
If  the  whole  of  the  race  was  intended  by  the  parties  to  be  conveyed 
to  the  Chesapeake  and  Ohio  Railroad  Company  it  would  be  im  • 
poasible  to  assign  a  reason  why  these  two  tracts,  which  would  then 
have  been  but  a  single  tract,  were  not  conveyed  in  this  deed  as  a 
single  tract,  thus  avoiding  the  entirely  useless  setting  out  of  the 
courses  of  the  race  on  both  sides  of  it  It  is  perfectly  obvious  that 
the  parties  to  this  deed  certainly  intended  to  leave  unconveyed  to 
the  railroad  company  this  race  either  to  its  banks  on  one  or  both 
sides  or  to  the  water's  edge,  at  least  in  low  water.  In  fact,  if  we 
look  at  the  circumstances  which  surrounded  the  parties  when  this 
deed  was  made  it  would  amount  to  an  absurdity  to  so  construe  this 
deed  as  to  make  it  convey  the  whole  of  this  race  to  the  Chesapeake 
and  Ohio  Bailroad  Company.  The  grantors  owned  a  dam  across 
the  Greenbrier  above,  made  to  throw  water  into  this  race,  and  two 
valuable  mills  below  the  lands  conveyed  by  this  deed  situated  upon 
this  race,  and  it  was  frequently  necessary  for  him  to  dig  out  and 
remove  the  filling  up  of  this  race  in  order  to  use  the  mills.  Under 
such  circumstances  we  cannot  conceive  that  he  would  convey  away 
the  mill  race  so  long  as  he  owned  the  mills.  Other  evidence  might 
be  referred  to  which  shows  beyond  controversy  that  this  was  not 
his  intention;  but  what  I  have  said  is  certainly  sufficient  to  show 
that  he  never  did  by  this  deed  intend  to  convey  to  the  defendant 
the  whole  of  the  race. 

The  plaintiff  in  error  cites  Camden  v.  Oreel,  4  W.  Ya.  366,  where 
the  court  say:  ''There  can  be  no  doubt  where  an  individual  having 
title  to  lands  lying  on  .both  sides  of  a  water-course  grants  the  lands 
lying  on  one  side  thereof  and  bounded  thereby,  that  the  grantee 
gets  by  such  grant  a  moiety  of  the  land  of  the  water-course,  unless 
the  grant  clearly  excludes  such  construction  of  it.  Hayes  v.  Bow- 
man, 1  Band.  417;  Meady.  Haynes,  3  Band.  33;  Crenshaw  v.  Slate 
Siffer  Co.,  6  Band.  246;  Buckley  v.  Blackwell,  10  Ohio,  508;  Hap- 
kins  V.  Keni,  9  Ohio,  13."  This  is  unquestionably  true;  but  this 
law  has  obviously  no  application  to  this  case.  The  reason  upon 
which  the  law  is  based  is,  that  as  the  portion  of  the  stream  adjoin- 
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ing  the  grantee's  land  is  necessary  for  his  enjoyment  of  the  land^ 
and  as  such  portion  of  the  stream  is  of  no  yalne  to  the  grantor,  the 
ofmer  of  the  land  on  the  opposite  side  of  the  stream,  it  mast  be  pre- 
sumed he  intended  by  granting  the  land  on  one  side  of  sach  stream 
to  grant  the  portion  of  the  stream  adjoining  the  land  conyeyed  to 
the  grantee,  and  the  law  can  fix  no  line  between  them  except  the 
middle  of  such  stream.  Oowbn,  J.,  in  Starr  v.  ChUd^  20  Wend. 
153,  says:  '^  Surely  it  would  be  absurd  for  the  law  to  give  a  man 
to  the  shore  or  side  of  a  fresh  water  riyer,  and  yet  by  saying  the 
bed  to  the  grantor  make  the  owner  of  the  land  a  trespasser  eyery 
time  he  should  slake  his  thirst  or  wash  his  hands  in  the  stream." 
But  in  the  case  of  an  artificial  race  used  by  the  grantor  in  connec- 
tion with  his  mill  below  the  lands  granted,  the  absurdity  would  be 
that  the  law  held  that  by  granting  lands  on  both  sides  of  his  mill- 
race  as  two  separate  tracks  in  one  deed,  each  bounded  by  opposite 
sides  of  the  mill-race,  he  granted  the  entire  bed  of  the  race  to  the 
grantee,  and  thus  the  grantor  would  become  a  trespasser  if  he  un- 
dertook to  dean  out  this  mill-race,  or  to  deepen  it,  though  one  or 
the  other  might  be  absolutely  necessary  in  order  that  he  might 
haye  any  beneficial  use  of  his  mill  situated  on  this  race  below. 
There  can  be  no  question  therefore  that  the  Chesapeake  and  Ohio 
Railroad  Company  did  not  acquire  the  land  to  the  middle  of  this 
race  by  this  deed  of  April  4,  1872. 

The  next  inquiry  is:  Did  this  track  of  land  of  twenty-fi^e  and 
seyenty-fiye  one-hundredths  acres  conyeyed  by  this  deed  to  the  de- 
fendant include  the  land  down  to  the  ordinary  or  low- water  mark 
of  this  race?  Thus  much  it  is  insisted  was  conyeyed  by  this  deed. 
In  the  first  place,  in  construing  this  deed  we  haye  a  right  to  look  to 
the  wording  of  the  contract  between  the  parties  of  date  of  Qctober 
21,  1871,  whereby  this  land  was  sold,  and  which  provided  for  the 
execution  of  this  deed.  This  is  a  necessary  deduction  from  the  de- 
cision in  French  y.  BankAead,  11  Orat.  36.  Indeed,  independent  of 
any  authority  it  would  seem  unquestionable,  as  the  deed  was  but 
the  carrying  out  of  the  written  contract  between  the  parties.  This 
tract  according  to  the  words  of  the  contract  is  to  run  '*  to  the  edge 
of  the  mill-race,  thence  with  the  north  line  of  the  mill-race  and 
riyer  four  hundred  feet,  etc. ;  and  the  map  made  a  part  of  the  deed 
describes  a  line  as  running  to  the  *'  edge  of  the  race  "  and  thence 
by  certain  courses  and  distances  which,  though  they  do  not  accur- 
ately conform  to  the  mill-race,  yet  do  make  bends  corresponding  in 
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a  general  manner  with  the  bends  in  the  race.  These  conrses  were 
obvioniily  intended  to  mn  ''  with  the  north  line  of  the  mill-race,'' 
IS  called  for  in  the  contract.  If  the  facts  set  out  in  the  statement 
of  this  case  be  taken  in  connection  with  what  appears  on  the  face 
of  the  deed,  do  the  words,  '^  edge  of  the  race  and  running  up  it 
along  its  northern  line,"  mean  up  the  line  which  marked  the  edge 
of  the  water  at  ordinary  or  low-water  mark,  or  did  it  mean  com- 
mencing at  the  point  on  the  top  of  the  bank  of  this  race,  marked  A 
on  the  map,  and  running  along  on  the  top  of  the  bank  where  stakes 
were  placed  originally  in  running  off  this  land  to  make  the  deed? 
We  have  been  referred  to  a  number  of  cases  both  by  the  counsel 
for  the  plaintiff  in  error  and  by  the  counsel  for  the  defendant  in 
error,  in  which  upon  yarious  points  of  wordings  in  deeds,  questions 
haye  been  raised  and  decided  as  to  whether  a  deed  conveying  land 
on  a  street  or  highway  or  on  a  stream,  carried  the  boundaries  of  the 
tract  to  the  edge  of  the  street,  highway  or  stream,  or  to  the  center 
of  the  street,  highway  or  stream. 

Many  cases  of  this  kind  are  cited  in  a  note  to  Salter  y.  Jonas,  10 
Vroom.  469,  as  reported  in  16  Am  Bep.  233,  and  a  number  of  them 
are  relied  upon  by  each  of  the  counsel  of  the  parties  in  this  case. 
But  it  does  seem  to  me  that  these  cases  and  others  like  them  really 
throw  yery  little  light  upon  the  question  before  us.  But  there  are 
cases  from  which  it  may,  I  think,  be  fairly  deduced,  that  if  the 
calls  of  a  deed  were  to  the  edge  of  the  riyer  which  was  not  nayiga- 
ble,  and  thence  with  the  northern  line  of  such  river,  the  \ow  water 
of  such  river  would  be  the  boundary  of  such  tract.  Thus  in  Mo 
CtiUoeVs  Lessee  y.  Alton,  2  Ohio,  307,  it  was  decided  that  when  a 
deed  calls  for  a  corner  standing  on  the  bank  of  a  creek,  '^  thence 
down  said  creek  with  the  several  meanders  thereof,"  the  boundary 
is  the  water's  edge  at  low-water  mark.  The  court  say,  on  page 
31 1 :  ^*  The  fact  that  the  marked  comer  called  for  stands  four  rods 
from  the  water,  does  not  create  any  ambiguity  in  the  terms  '  down 
the  creek  with  the  several  meanders  thereof.'  They  import  the 
water  edge  at  low  water,  which  is  a  decided  natural  boundary,  and 
must  control  a  call  for  comer  trees  or  stakes  upon  the  bank."  In 
Starr  y.  Child,  20  Wend.  156,  the  court  assigns  a  very  strong  rea- 
son for  this  decision.  Referring  to  this  and  other  cases  the  court 
say:  **  These  cases  show,  what  it  is  very  difficult  for  the  human 
mind  to  resist,  that  the  parties  never  mean  to  leave  a  narrow  strip 
between  the  land  and  the  river,  merely  because  some  stake  or  tree 
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or  even  all  the  stakes  or  trees  of  the  land  stand  a  slight  distance 
from  the  river.  The  expression  of  an  intent  to  run  the  line  along 
the  stream  makes  a  distinct  natural  monument  which  OTerooQies 
the  others.  They  are  rather  intended  to  indicate  a  point  down  to 
the  tennini  of  the  water  line." 

If  therefore  this  race  was  a  natural  unnayigable  riyer  the  fact  in 
proofs  that  the  stake  at  which  the  courses  upon  it  began  stood 
forty-three  feet  from  the  low- water  mark  of  the  stream,  would  not 
preyent  the  low-water  mark  of  the  stream  being  the  boundary  of 
this  tract,  though  other  stakes  had  been  planted  in  the  survey  along 
the  bank  of  this  stream,  and  all  of  them  some  distance  from  this 
low-water  mark. 

It  remains  now  to  determine  whether  it  will  be  otherwise  in  the 
case  before  us,  in  which  the  lines  are  up  the  race  on  the  boundary 
of  the  deed  instead  of  lines  up  a  natural  stream,  where  as  in  this 
case  the  race  is  the  head-race  of  mills  of  the  grantor  located  below 
the  land  granted.  It  is  obvious  that  the  principal  reason  for  run- 
ning of  lines  not  on  the  bank  of  the  natural  stream,  as  the  words 
of  the  deed  would  seem  to  direct,  but  running  them  along  the 
line  of  the  low-water  mark  of  the  stream  have  no  application  to 
the  case  of  such  an  artificial  mill-race,  as  I  have  supposed,  and  as 
exists  in  this  case.  That  is,  that  in  the  case  of  the  natural  streani 
the  parties  to  the  deed  never  could  have  meant  to  leave  a  narrow 
slip  between  the  land  granted  and  the  river,  for  the  obvious  reason 
that  such  narrow  slip  could  not  be  of  any  value  to  the  grantor  in 
the  deed,  while  it  would  be  very  convenient  to  the  grantee.  But 
this  reason  is  utterly  inapplicable  to  the  case  I  have  supposed,  or  to 
the  actual  case  before  us.  For  in  this  latter  case  this  narrow  slip 
between  the  top  of  the  bank  of  the  race  and  the  low-water  mark  of 
the  race,  so  far  from  being  of  no  value  to  the  grantor,  is  of  very 
great  value  to  him,  as  he  could  not  have  the  full  enjoyment  of  the 
mills  owned  by  him  below  unless  he  owned  this  slip  of  land  between 
the  low  water  and  the  top  of  the  bank.  This  being  the  case  thei'e 
is  no  just  reason  why  the  words  of  the  deed  should  be  disregarded 
as  well  as  the  stakes  set  up  by  the  parties  on  the  top  of  the  bank, 
and  the  land  granted  be  extended  down  to  the  low-water  mark  in 
violation  of  the  terms  of  the  deed  and  to  the  injury  of  the 
grantor  in  the  deed. 

[Omitting  minor  considerations.] 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  Oir- 
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cnit  Oonrt  should  be  affirmed,  and  that  the  defendant  in  error 
flhonld  recoyer  of  the  plaintiff  in  error  her  oosts  in  this  court  ex- 
fended  and  $30  damages. 

Jtidgment  affifm§d. 


Habobbayes  v.  Kibbsblt. 

Ikmkaget — proipectiM  —  nuiaemde. 

la  aa  action  for  taming  surface-water  on  the  plaintlfiB*  lands,  hM,  that  firl* 
denoe  of  prospective  damage  was  inoompetenti    (8m  note,  p.  128.) 

ACTION  for  taming  surface* water  on  the  plaintiffs'  lands.     The 
opinion  shows  the  point. 

W,  P.  Hubbard^  for  plaintiff  in  error. 
H.  M,  Ru8seU,  for  defendant  in  error. 

Johnson,  President.  [Omitting  other  points.]  But  the  court 
did  err  in  permitting  the  witness,  against  the  objection  of  the  de- 
fendant's counsel,  to  answer  the  following  question:  ''State,  if  you 
can,  what  will  be  the  probable  damage  that  will  occur  in  the  future 
from  what  has  already  been  done  to  the  run  in  the  trhj  of  digging 
or  changing  its  course?"  The  witness  answered,  defendant  ex- 
cepting to  question  and  answer:  ''  Well,  it  is  pretty  hard  for  me 
to  answer  the  question  as  to  the  amount  of  damage,  but  I  think  it 
will  be  considerable,  proyided  the  water^course  is  left  in  the  same 
condition  it  is,  because  it  is  washing  out  naturally  right  against  the 
bank;  and  if  it  had  been  left  full,  up  leyel  to  the  road  where  the 
water  used  to  go,  of  oonrse  the  bank  would  haye  held  up.  This 
has  took  half  of  the  lot  away;  but  the  prospect  is  there  will  be  a 
great  deal  of  slips  there  with  the  run."  Why  this  eyidence  was  of- 
fered I  do  not  understand.  The  counsel  for  the  defendant  in  error 
in  his  brief  says:  ''The  plaintiffs  were  unquestionably  entitled  to  re- 
coyer  in  this  action  the  damages  which  were  likely  to  occur  in  the 
future  as  well  as  those  which  had  already  occurred  in  the  past" 
He  cites  no  authority,  neither  does  he  present  any  aigument.  It 
seems  to  me  that  both  reason  and  authority  are  against  his  position. 
Vol..  LIII  —  16 
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In  Smith  t.  RaUroad,  23  W.  Ya.  453,  Gbbbn,  J.,  said:  ''Where 
the  damage  is  of  a  permanent  character  and  affects  the  ralne  of  the 
estate,  a  recovery  may  be  had  at  law  of  the  entire  damages  in  one 
action;  but  where  the  extent  of  the  wrong  may  be  apportioned  from 
time  to  time,  separate  actions  should  be  brought  to  recover  the  dam- 
ages sustained.  He  cites  Troy  v.  Cheshire  R.  Co.^  23  X.  H.  101; 
Cheshire  Turnpike  Co.y.  StevenSy  13  N.  H.  28;  Parke  v.  Oity  of 
SostoHy  15  Pick.  19S;  Blunt  y.  McCormick,  3  Denio,  283;  Thayer 
T.  Brooks,  17  Ohio,  489;  Anonymous,  4  Dallas,  147;  Thicker  v. 
Jfewman,  11  Ad.  &  L.  40. 

In  Thayer  y.  Brooks^  17  Ohio,  489,  supra,  the  action  was  case 
for  nuisance  in  diverting  the  water  from  the  mill  of  the  defendant 
in  error,  and  the  court  held  that  the  rule  of  damages  iu  an  action 
for  nuisance  is  the  injury  actually  sustained  at  the  commencement 
of  the  suit- 
In  Blunt  Y.  McCormick,  supra,  the  court  said:  ''  The  inile  of 
damages  laid  down  by  the  court  was  erroneous.  In  this  action  the 
plaintiff  could  only  recover  for  injuries  actually  sustained  before 
suit  was  brought,  and  not  for  supposed  prospective  damages.  Sup- 
posing the  lease  to  contain  a  covenant  not  to  obstruct  the  light, 
and  the  action  to  have  been  brought  on  such  covenant,  the  rule  of 
damages  would  be  otherwise,  for  the  covenant  being  a  single  cause 
of  action,  one  recovery  on  it  would  bean  absolute  bar  to  any  future 
action.  But  a  recovery  in  an  action  on  the  case  for  obstructing  the 
light  prior  to  the  time  when  the  action  was  commenced  would  not 
bar  a  future  suit  for  the  continuance  of  the  same  injury. 

In  Cheshire  Turnpike  y.  Stevens,  13  N.  H.,  supra,  it  was  held 
that  where  an  action  on  the  case  was  brought  to  recover  damages 
for  laying  out  a  highway  around  a  turnpike  gate,  so  as  to  divert  the 
travel  from  the  turnpike,  and  damages  were  recovered  for  the  loss 
of  toll  occasioned  by  the  opening  of  the  highway  to  the  date  of  the 
plaintiff's  suit,  subsequent  suits  might  be  maintained  for  further 
damage  accruing,  from  time  to  time,  as  long  as  the  highway  was 
kept  open.  A  recovery  had  been  had  before  for  dividing  the  tolls^ 
and  it  was  insisted  that  no  action  could  be  maintained  for  con- 
tinuance of  the  road  after  recovery  had  been  once  had  for  the 
opening  of  the  way.  But  Upham,  J.,  for  the  court,  said:  **This 
is  erroneous.  The  cause  of  action  remains  so  long  as  the  cause  of 
the  injury  is  upheld  by  the  defendant.  It  has  been  in  the  defend- 
ant's power  at  any  time  to  discontinue  the  grievance  ooniplained 
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of,  and  80  long  as  this  power  remains  it  would  be  nnjast  to  yisit 
him  with  damages  ezoept  daring  the  actnal  time  the  damage  has 
been  sustained.  The  injury  is  not  neoessarily  permanent  in  its 
charaoter,  and  recoyery  therefor  can  only  be  had  for  the  past,  as  it 
may  cease  at  any  moment.  The  injury  is  of  the  same  character 
as  that  arising  from  a  nuisanoe,  and  is  subject  to  the  same  rule  of 
law." 

It  seems  to  me  that  in  all  those  cases  where  the  cause  of  the  in- 
jury is  in  its  nature  permanent,  and  a  recoyery  for  such  injury 
would  confer  a  license  on  the  defendant  to  continue  the  cause,  the 
entire  damage  may  be  recoyered  in  a  single  action;  but  where  the 
cause  of  the  injury  is  in  the  nature  of  a  nuisance  and  not  permanent 
in  its  character,  but  of  such  a  character  that  it  may  be  supposed 
that  the  defendant  would  remoye  it  rather  than  suffer  at  once  the 
entire  damage  which  it  might  inflict  if  permanent,  then  the  entire 
damage  cannot  be  recoyered  in  a  single  action;  but  actions  may  be 
maintained  from  time  to  time,  as  long  as  the  cause  of  the  injury 
continues.  Here  the  cause  may  be  removed,  and  it  is  supposed 
will  be  by  the  defendant,  rather  than  submit  to  haying  the  entire 
damages  recoyered  against  him  for  a  permanent  injury,  or  to  suffer 
lepeated  recoyeries  as  long  as  the  cause  of  the  injury  continues. 
The  court  erred  in  admitting  this  eyidence,  and  for  this  reason  the 
judgment  will  haye  to  be  reyersed. 

The  judgment  of  the  Circuit  Oourt  of  Ohio  county  is  reyersed, 

the  yerdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new 

triaL 

Reversed  and  remanded. 

Nora  BT  TRB  RKFaRTiEii.-*The  most  oarefol  reyiew  eyer  made  of  this  doe* 
trine  was  by  the  New  Tork  Court  of  Appeals,  in  Ulins  v.  2i,  F.  Cent.,  etc., 
B.  Co.,  Janoarj,  1886.  EIarl,  J.,  deliyered  the  prevailing  opinion  (Dan- 
lt>RTH»  J.,  dissenting).  The  case  was  of  a  railroad  crossing  a  street,  and  rau- 
Ingtbe  grade  in  front  of  the  plaintiff's  land.    We  subjoin  some  extracts: 

"  He  claims  that  the  interference  by  the  defendant  with  the  street  was  mn 
lawful  and  a  noisance,  and  that  therefore  the  plaintiff  was  entitled  to  recover 
damages  caosed  thereby;  and  if  he  is  right  in  his  contention  that  this  embank- 
ment placed  in  the  street  by  the  defendant  was  unlawful,  and  therefore  a  nai* 
■ance,  then  the  plaintiff  was  entitled  to  recover  damages.  The  question  how 
ever  still  remains,  what  damages?  Are  her  damages  upon  the  assumption  that 
the  nuisance  was  to  be  permanent,  or  only  such  damages  as  she  sustained  up  to 
the  commenoement  of  the  actiont  We  have  here  for  consideration  an  import- 
ant principle  of  law  which  has  to  be  frequently  applied  and  which  ought  to 
be  well  known  and  thoroughly  settled.    There  never  has  been  in  this  State  be- 
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fore  this  CMe  the  least  doubt  expressed  in  any  Judicial  dedsiou,  so  far  as  I 
eaok  disoover,  that  the  plaintiff  in  such  a  case  ia  entitled  to  recover  damages 
only  up  to  the  commencement  of  the  action.  That  such  \b  the  rule  is  as  well 
Mttled  here  as  any  rule  of  law  can  be  by  repeated  and  uniform  decisions  of  all 
the  courts;  and  it  is  the  prsTailing  doctrine  elsewhere.  In  HanMeton  v.  Veere, 
8  Saund.  170,  the  learned  annotator  in  his  note  says:  '  So  in  trespass  and  in 
tort  new  actions  may  be  brought  sA  often  as  new  injuries  and  wrongs  are  re- 
peated, and  therefore  damages  shall  be  assessed  only  up  to  the  time  of  the 
wrong  complained  of/  In  Bo$8nv)eU  v.  Prior,  2  Salk.  459,  the  plaintiff  being 
seised  of  an  ancient  house  and  lights,  defendant  erected  a  building  whereby 
plaintiff's  lights  were  estopped.  There  was  a  former  recovery  for  the  erection 
and  the  second  action  was  for  the  continuance  of  the  erection.  And  it  was  held 
that  the  former  recovery  was  not  a  bar. 

*'In  Bowyer  v.  Cook,  4  C.  B.  286,  there  had  been  an  action  of  trespass  for 
placing  stumps  and  stakes  on  plaintiff's  land,  and  the  defendant  paid  into 
court  in  that  action  forty  shillings,  which  the  plaintiff  took  in  satisfaction  of 
that  trespass.  The  plaintiff  afterward  gave  the  defendant  notice  that  unless 
he  removed  the  stumps  and  stakes,  further  action  would  be  brought  against 
him;  and  in  the  second  action  it  was  held  that  the  leaving  the  stumps  and 
stakes  on  the  land  was  a  new  trespass,  and  that  the  plaintiff  was  entitled  to  re- 
cover. In  HolmeB  v.  Wihon,  10  A.  &  E.  508,  the  action  was  trespass  against 
a  turnpike  company  for  continuing  buttresses  on  plaintiff's  land  to  support  its 
road.  Plaintiff  had  recovered  compensation  for  the  erection  of  the  buttresses 
in  a  former  action,  and  the  money  had  been  paid  in  to  court  and  received  by 
him;  and  it  was  held  that  after  notice  to  defendant  to  remove  the  buttresses, 
and  a  refusal  to  do  so,  plaintiff  might  bring  another  action  of  trespass  against 
the  company  for  keeping  and  continuing  the  buttresses  on  the  land,  and  that 
the  former  recovery  was  not  a  bar  to  such  an  action.  In  that  case  it  was  ar- 
gued  for  the  defendant  that  the  damages  given  in  the  first  action  were  to  be  re- 
garded as  a  full  compensation  for  all  injuries  occasioned  by  the  buttresses* 
and  were  to  be  considered  as  the  full  estimated  value  of  the  land  permanently 
occupied  by  the  buttresses;  that  the  damages  were  in  respect  of  prospective  as 
well  as  past  injury,  and  that  the  Judgment  operated  as  a  purchase  of  the  land. 
Pattebbon,  J.,  said,  in  reply  to  the  argument:  'How  can  you  convert  a  re- 
covery and  payment  of  damages  for  the  trespass  into  a  purchase  ?  A  recovery 
of  damages  for  nuisance  to  land  will  not  prevent  another  action  for  continuing 
it.'  And  it  was  argued  by  learned  counsel  for  the  plaintiff  in  reply  to  the  ar- 
gument that  the  former  judgment  operated  as  a  purchase  of  the  land:  'As  to 
the  supposed  effect  of  the  judgment  in  changing  the  property  of  the  land,  the 
consequence  of  that  doctrine  would  be  that  a  person  who  wants  his  neighbor's 
land  might  always  buy  it  against  his  will,  paying  only  such  purchase-money 
as  a  jury  might  assess  for  damages  up  to  the  time  of  the  action.  If  the  prop- 
erty was  changed  when  did  it  pass  ?  Suppose  the  plaintiff  had  brought  eject- 
ment for  the  part  occupied  by  defendant's  buttresses,  would  the  recovery  of 
damages  in  trespaas  be  a  defense  ?  There  is  no  case  to  show  that  when  land 
li  vested  in  a  parfy  and  fresh  injuries  are  done  upon  it  fresh  actions  will  not 
He.'    See  also,  Thampton  v.  QibmnK  7  M.  ft  W.  456;  MUoheU  v.  Darky  Main 
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CoOienf  Co,,  14  Q.  B.  D.  125;  WhiUlumse  v.  FeOawes,  10  C.  B.  (N.  S.)  765.  I 
find  no  case  in  EIngland,  now  regarded  as  authority,  in  conflict  with  these 
cases.  The  case  of  Beeketty.  Mdland  B.  B.  Co,,  L,  R.,  8  C.  P.  82,  does  not  lay 
down  a  different  rule.  That  case  arose  under  the  railroad  clauses  consolida- 
tion act,  which  require  full  compensation  to  be  made  by  railroad  companies^ 
not  only  for  lands  taken,  but  also  for  damages  to  land  injuriously  affected. 
Under  those  acts  the  plaintifEs  recovered  not  only  the  yalue  of  his  lands  taken, 
but  for  permanent  injury  to  his  other  lands.  The  case  of  Lamb  ▼•  Walker,  8 
Q.  B.  Diy.  889,  was  overruled  in  JdUehell  v.  Darky  Main  Colliery  Co,,  eupra, 
and  is  no  longer  authority  in  England. 

' '  The  same  rule  of  damages  which  I  am  trying  to  enforce  prevails  generally 
and  with  very  rare  exceptions  in  the  other  States  in  this  Union.  In  Eity  v. 
Baker,  48  Me.  495,  Appleton,  J.,  said:  **  The  mere  continuance  of  a  building 
upon  another's  land,  even  after  the  recovery  of  damages  for  its  erection,  is  a 
trespass  for  which  an  action  will  lie.*  In  Buseetl  v.  Brown,  68  Me.  208,  the 
action  was  trespass  qtun'e  elattstim  for  continuing  upon  the  plaintifTs  land  the 
wall  of  a  building  nine  inches  wide  and  one  hundred  and  six  feet  long.  The 
defendant  pleaded  in  bar  a  former  judgment  recovered  for  building  the  wall 
and  satisfaction,  and  it  was  held  that  the  mere  continuance  of  a  structure  tor- 
tiously  erected  upon  another's  land,  even  after  recovery  and  satisfaction  of  a 
Judgment  for  its  wrongful  erection.  Is  a  trespass  for  which  another  action  of 
trespass  quare  elaueum  will  lie,  and  that  a  recovery  with  satisfaction  for  erect 
ing  a  structure  does  not  operate  as  a  purchase  of  the  right  to  continue  such 
erection.  In  C7.  eft  0.  Canal  Co  v.  SUehingt,  65  Me.  140,  the  action  was  trespass 
for  filling  about  two  hundred  yards  of  canal,  and  the  Justice  instructed  the 
jury  inler  aHa  :  'Whatever  diminution  there  is  in  the  value  of  the  property 
by  reason  of  the  trespass  is  an  element  of  damage.'  The  defendant  excepted 
to  this  instruction  and  it  was  held  erroneous;  that  the  recovery  should  have 
been  limited  to  such  damages  as  were  sustained  down  to  the  commencement 
of  the  action.  Wai/toh,  J.,  writing  the  opinion,  said:  '  It  is  now  perfectly 
well  settled  that  one  who  creates  a  nuisance  upon  another's  land  is  under  a 
legal  obligation  to  remove  it,  and  successive  actions  may  be  maintained  until 
he  is  compelled  to  do  so.'  *  The  doctrine  of  all  the  cases  is  that  a  recovery  of 
damages  for  the  erection  of  a  building  or  another  structure  upon  another's 
land  does  not  operate  as  a  purchase  of  the  right  to  have  it  remain  there;  an4 
that  successive  actions  may  be  brought  for  its  continuauce  until  the  wrong-doer 
IS  compelled  to  remove  it.'  As  a  necessary  result  of  this  doctrine  it  has  been 
held,  and  we  think  correctly,  that  in  the  first  action  brought  for  such  a  treS' 
pass  the  plaintiff  can  recover  such  damages  only  as  he  had  sustained  at  the 
time  when  the  suit'was  commenced.  Because  for  any  damages  afterward  sus- 
tained a  new  action  may  be  maintained;  and  the  law  will  not  allow  two  re- 
coveries for  the  same  injury.'  'The  injury  complained  of  was  the  filling  up 
of  the  canaL  Tho  defendant,  acting  under  authority  from  the  city  of  Portlandt 
had  extended  Ckxmmercial  street  over  and  across  the  canal  by  means  of  a  solid 
embankment.  No  opening  was  left  for  the  passage  of  either  boats  or  wator. 
Aaraming  thai  this  embankment  was  unlawfully  placed  there — that  the  canal 
should  have  been  bridged,  not  filled  up — and  we  have  a  nniRance  upon  .1:  • 


126  WEST  VIRGINIA, 


Haigteaves  v.  Eimberly. 


plaintifTs  land  —  something  placed  there  which  can,  and  in  contemplation  of 
law  ought  to  be  removed.  For  such  an  injury  successive  actions  may  be  main> 
tained  until  a  removal  is  compelled.  The  damages  must  therefore  be  limited 
to  such  as  the  plaintiff  has  sustained  at  the  date  of  the  writ.  IThe  rule  given 
to  the  jury,  namely,  that  the  measure  of  damages  was  the  diminution  of  the 
▼iJue  of  the  property  was  inappropriate  and  must  have  led  to  an  erroneous 
result.  In  Bare  v.  Hoffman,  79  Penn  St.  71;  s.  c,  21  Am.  Rep.  42,  the  plain- 
tiff had  a  dam  from  which  he  conducted  water  to  his  tannery,  and  the  defend- 
ant made  a  dam  below  into  which  the  surplus  water  over  plaintiff's  dam 
flowed,  and  from  Ms  dam  the  defendant  by  a  pipe  conducted  the  water  to  his 
tainnery,  by  which  the  plaintiff  lost  the  use  of  the  water  required  to  carry  the 
offal  from  his  tannery,  and  it  was  held  that  evidence  of  permanent  injury  to 
the  market  value  of  plaintiff's  tannery  was  inadmissible;  that  the  injury  was 
not  of  such  a  character  as  to  assume  that  it  would  be  permanent  and  to  assess 
damages  accordingly,  and  that  as  a  general  rule  successive  actions  may  be 
brought  so  long  as  the  obstruction  is  continued.  Mercur,  J.,  writing  the 
opinion,  said:  'The  general  rule  is  that  successive  actions  may  be  brought  as 
long  as  the  obstruction  is  maintained.  A  recovery  in  the  first  action  estab- 
lished the  plaintiff's  right.  Subsequent  actions  are  to  recover  damages  for  a 
continuance  of  the  obstruction.' 

<<  In  Tham/pwn  v.  Cafial  Co.,  17  N.  J.  Law,  480,  it  was  held  that  the  title  to 
lands  does  not  pass  by  a  verdict  for  the  plaintiff  in  an  action  of  trespass,  that  it 
remains  in  the  plaintiff,  and  therefore  a  verdict  for  damages  to  the  full  value  of 
the  land  is  manifestly  wrong.  In  Thayer  v.  Brooks,  17  Ohio,  489,  the  action 
was  case,  for  nuisance  in  diverting  water  from  the  mill  of  the  plaintiff.  The 
injury  complained  of  in  the  declaration  was  that  the  mill  was  rendered  leas 
useful  by  reason  of  diversion  of  a  portion  of  the  water  from  the  stream  by 
means  of  a  canal  cut  by  defendant.  The  court  instructed  th(>  jury  that  the 
owner  of  the  mill  was  entitled  to  recover  such  damages  as  the  jury  believed  he 
had  sustained  by  the  mill-site  having  been  diminished  in  value  in  consequence 
of  the  diversion  of  the  water.  Birchard,  C.  J.,  writing  the  opinion,  said: 
'  This  was  going  too  far.  Suppose  the  party  liable  at  all,  he  was  only  liable 
under  any  form  of  declaration  for  the  damages  actually  sustained  prior  to  the 
commencement  of  the  suit.*  In  BaXtroad  Co,  v.  KernodU,  54  Ind.  814,  it  was 
held  that  where  a  railroad  company  in  the  construction  of  its  road-bed,  with- 
out taking  the  steps  prescribed  by  law  to  condemn  its  right  of  way,  unlawfully 
enters  upon  and  takes  possession  of  land,  and  suit  is  brought  by  the  owner 
thereof  to  recover  damages  for  such  trespass,  the  damages  asserted  should  in- 
clude compensation  for  the  injury  inflicted  and  such  punitive  damages  as  are 
authorized  by  law,  but  not  the  value  of  the  land  so  used  or  appropriated;  that 
in  such  an  action  no  judgment  that  the  court  trying  such  cause  is  authorised 
to  render  will  give  the  railroad  company  a  title  to  the  land  appropriated. 

"  In  Harrington  v.  Ba4lroad  Co.,  17  Minn.  215,  where  the  defendant  had 
built  its  road  in  the  street  adjoining  plaintiff's  land,  it  was  held  that  it  was  a 
continuing  nuisance  for  wliich  successive  actions  could  be  brought,  and  an 
equitable  action  for  an  injunction  was  sustained  for  the  reason  that  it  would 
obviate  the  necessity  of  a  multiplicity  of  suits.    In  Adams  v.  Bailroad  Co.,  lii 
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dOO,  the  plaintifE  was  the  owner  and  in  poamssion  of  a  lot  situated  on 
the  ride  of  the  street,  wliich  also  extended  ta  the, center  of  the  street,  subject. 
<Mil7  to  a  public  easement  to  use  the  same  for  street  purposes.  The  defendant, 
a  lailroad  company,  without  first  acquiring  the  right  to  do  so,  constructed  its 
road  along  the  street  in  front  of  plaintiff's  premises;  and  it  was  held  that  the. 
dnfeAdant  in  thus  appropriating  the  street  to  its  own  use  was  a  trespasser,  and 
tikat  its  acts  constituted  apriyate  nuisance  as  against  the  plaintiff,  entitling  him. 
to  maintain  an  action  therefor,  and  that  the  damages  would  be  for  the  unlaw- 
ful withholding  of  the  possesrion  of  the  premises  up  to  the  commencement  of 
thM  action.  Ripluy,  C.  J.,  writing  the  opinion,  said:  'As  thei*e  is  no  pre- 
sumption of  law  that  such  illegal  running  of  trains  and  other  trespasses  will. 
be  continued  in  the  future— that  the  unlawful  act  of  to-day  will  be  repeated  ou 
the  morrow  — it  is  of  course  obyious  that  while  the  jury  in  the  present  case, 
could  assess  past  damages,  they  could  not  assess  the  permanent  damages  to 
accrue  from  an  assumed  continued  use  thereafter  of  the  land  bv  the  defendant 
in  the  same  way.'  In  J^brd  v,  RaUroad  Co.,  14  Wis.  609,  the  owner  of  lots 
abutting  on  a  street  in  a  dty  brought  an  action  against  a  railroad  company  to 
recover  damages  caused  by  the  construction  of  its  road-bed  through  the  street 
in  front  of  his  lots»  and  for  an  injunction  restraining  the  defendant  from  laying 
down  its  rails  in  front  of  its  property.  Dixon,  C.  J.,  in  writing  the  opinion, 
said:  '  It  seems  that  the  past  damages,  or  those  occasioned  by  the  trespass, 
might  have  been  assessed  by  the  court,  or  the  judge  might  have  ordered  a 
jury  for  that  purpose;  but  the  permanent  damages,  or  those  which  would  ac- 
crue to  the  plaintiff  by  the  continued  use  of  the  land  by  the  company,  can  only 
be  ascertained  in  the  manner  prescribed  by  the  statute.' 

"  In  CaH  V.  BaUroad  Co,,  46  Wis.  625,  the  complaint  alleged  that  the  plain- 
tiff owned  in  1869  and  continued  to  own  until  1878,  a  city  lot  with  a  dwelling-, 
houae  thereon;  that  in  1869  defendant  constructed  its  road,  with  embankment 
and  ditches  along  and  on  each  side  of  the  center  of  the  street  in  front  of  the 
lot,  and  maintained  the  same  to  the  commencement  of  the  action,  and  thereby 
obstructed  access  to  the  house  and  lot,  and  diminished  their  value;  that  by 
reason  of  the  premises  plaintiff,  before  the  commencement  of  the  action,  was 
compelled  to  sell  and  did  sell  his  property  for  a  sum  less,  by  $1,000,  than 
could  otherwise  have  been  procured  for  it,  and  that  defendant  had  refused,  on 
demand,  to  make  compensation  for  the  injuries  so  sustained,  and  had  taken  no 
steps  under  its  charter  to  have  the  damages  ascertained;  and  judgment  was 
aaked  for  the  sum  of  $1,000;  and  it  was  held  that  the  action  must  be  treated  as 
one  for  damages  for  a  continuing  trespass,  and  that  the  complaint  stated  facts 
sufficient  to  sustain  such  an  action;  that  the  plaintiff  in  such  an  action  how- 
ever can  recover  nothing  more  than  the  damages  to  the  property  resulting  from 
the  trespass  between  the  building  of  the  road  and  the  commencement  of  the 
action;  that  such  a  recovery  would  be  no  bar  to  a  future  recovery  by  plaintiff 
or  his  grantee  for  subsequent  damages  to' the  property  by  a  continued  mainte- 
nanoe  of  the  road;  and  that  evidence  of  the  permanent  depreciation  in  the 
value  of  the  land  resulting  from  such  road  was  inadmissible.  The  judge 
writing  the  opinion  said:  '  The  recovery  in  the  present  action  will  be  a  bar 
ouiy  as  to  damages  sustained  previous  to  the  commencement  of  the  same,  and 
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the  plmintiff  or  her  grantee  can  recover  in  another  action  foranj  injarj  caused 
to  the  lot  hj  the  maintenance  of  such  railroad  sabiieqaent  to  the  commence- 
ment  of  this  acUon.'  In  Blemsh  v.  BaHroad  Co.,  48  Wis.  188.  it  was  held  that 
the  rule  of  damages  in  each  a  case  as  that  is  the  difEerence  in  valae  of  the 
use  of  the  lot  without  the  railroad  track  and  with  the  railroad  track,  between 
the  date  of  building  the  same  and  the  commencement  of  the  action.  Jostioe 
OOLK,  in  deliyering  the  opinion,  said:  '  The  damages  recoverable  in  the  action 
are  of  course  for  the  past  injury  to  the  freehold  and  possession;  that  is,  the 
pecuniary  loss  which  the  trespass  had  caused  the  plaintiff  in  the  use  and  en- 
joyment of  his  property  when  the  suit  was  commenced.'  And  further,  'One 
reason  why  a  railroad  company  can  be  charged  with  the  permanent  damages^ 
for  taking  land  for  its  use  only  in  a  proceeding  under  the  statute  for  asserting 
the  right  of  eminent  domain  is,  that  when  such  damages  are  paid,  the  com- 
pany is  entitled  to  have  a  dear  title  to  the  property  so  taken,  and  such  title 
cannot  be  acquired  in  an  action  for  a  trespass  or  nuisance.  Another  reason  is 
that  in  the  action  to  recover  damages  for  the  nuisance  the  plaintiff  may  have 
judgment  to  abate  the  nuisance,  audit  would  be  clearly  unjust  that  the  plain- 
tiff should  recover  damages  for  a  continuance  of  the  nuisance  and  at  the  same 
time  have  Judgment  to  abate  and  remove  the  same.*  See  also  Canal  Co.  v. 
Bourquin,  51  GNi.  879. 

"  In  harmony  with  these  authorities  are  the  views  of  approved  text-writers. 
8B1.  Com  220;  Sedg.  Dam.  156;  Mayne  Dam.,  Ist  Am.  ed.,  §g  110,  111;  1 
Sutherl.  Dam.  109,  202;  1  Sutherl.  Dam.  869,  899.  While  the  authorities  in 
other  States  are  not  entirely  harmonious,  those  which  I  have  dted  give  the 
general  drift  of  the  decisions.  But  whatever  difference  there  may  be  in  other 
States  as  to  the  rule  of  damages  under  consideration,  in  this  State  there  is  none 
whatever.  Here  the  authorities  are  entirely  uniform  that  in  such  an  action  as 
this  damages  can  be  recovered  only  up  to  the  commencement  of  the  action, 
and  that  the  remedy  of  the  plaintiff  is  by  successive  actions  for  his  damages 
until  the  nuisance  shall  be  abated.  The  law  was  so  announced  in  Chreene  v. 
N.  T.  C.  d  H.  B.  B.  Co.,  65  How.  Pr.  154;  Taylor  v.  Met.  Elev.  By.  Co.,  50 
N,  Y.  Super.  Ct.  812;  DuryoaY.  Mayor,  26  Hun,  120— all  cases  entirely  analo- 
gous to  this.  In  McKeon  v.  See,  4  Robt.  449,  it  was  held  that  the  only  dam- 
ages which  the  pliuntiff  is  entitled  to  recover  in  an  action  against  an  adjoining 
owner  for  a  nuisance  upon  the  premises  of  the  latter  are  those  for  a  deprecia- 
tion  of  the  rent  and  loss  of  tenants  caused  by  such  nuisance  previous  to  the 
commencement  o£  the  action.  In  WhUmore  v.  Biechoff,  5  Hun,  176,  it  was 
held  that  the  damages  which  a  party  can  recover  for  a  private  nuisance  are 
those  which  he  has  sustained  previous  to  the  bringing  of  the  action,  and  that 
it  is  error  to  allow  a  recovery  for  the  diminution  in  value  of  the  premises  based 
upon  the  assumption  that  the  nuisance  is  to  continue  forever.  In  Ihiryea  v. 
Mayor,  26  Hun,  120,  the  action  was  brought  to  recover  the  damages  occasioned 
by  the  wrongful  act  of  one  who  had  discharged  water  and  sewage  upon  the 
land  of  another,  and  it  was  held  that  no  recovery  could  be  had  for  damages 
occasioned  by  discharge  of  water  and  sewage  upon  the  land  after  the  com 
mencement  of  the  action.  In  Blunt  v.  McComUek,  8  Denio,  288,  the  action 
was  case  for  damages  in  consequence  of  the  erection  of  a  building  adjmning 
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liialBtiirs,  whereby  pUintUrs  light  was  obstracted.  The  plaintiff  was  defend- 
anlTa  tenant  The  court  at  the  trial  charged  the  jury  that  if  the  plaintiff  was 
entiUed  to  reoover  they  should  give  damages  for  the  injury  whidi  he  would 
suffer  during  the  whole  of  his  term.  It  was  held  that  this  charge  was  errone- 
ous, and  thait  a  recovery  could  be  had  only  for  such  damages  as  had  occurred 
at  the  time  the  suit  was  commenced,  and  not  for  the  whole  term.  In  PiaU  v. 
Jf.  F.  C.  E.  Co,,  87  N.  Y.  473,  the  action  was  brought  to  recover  damages 
caused  by  keeping  and  maintaining  the  defendant's  railroad  track  and  ditches 
•long  the  side  thereof  in  such  manner  as  to  cause  the  water  to  flow  back  upon 
the  plaintiff's  land.  There  had  been  a  former  recovery  of  damages  for  the 
same  cause,  which  was  alleged  as  a  bar  to  the  second  action;  bat  it  was  held 
not  to  be  a  bar.  The  judge  writing  the  opinion  said:  *lf  indeed  he  could 
have  recovered  damages,  not  only  for  all  injuries  which  had  occurred  previous 
to  the  conmiencament  of  the  action,  but  also  for  all  injuries  which  may  possibly 
thereafter  occur,  the  first  recovery  would  be  a  bar  to  the  second. ' 

"  In  WWiam9  v.  BaUroad  Go.  and  Story  v.  Railroad  Co.,  a  resort  to  equity 
was  allowed,  because  the  neoeasity  of  bringing  successive  actions  to  recover 
damages  would  thus  be  obviated.  If  in  those  cases  the  plaintiff  could  have 
recovered  all  their  damages,  past  and  prospective,  in  actions  at  law,  equitable 
actions  would  have  been  unnecessary  and  unauthorized.  The  case  of  Mahon 
V.  N.  T.  Cent.  B.  Co.,  24  N.  Y.  668,  is  a  precise  authority,  and  if  there  were 
no  other,  ought  to  control  the  decision  of  this  case.  In  that  case  the  railroad 
eompany  constructed  its  road  and  laid  its  tracks  upon  a  highway  in  front  of 
Mahon's  premises.  His  title  to  the  adjoining  premises  extended  to  the  center 
of  the  street,  and  in  1842  he  commenced  an  action  against  the  railroad  com- 
pany to  recover  damages  in  consequence  of  the  construction  and  operation  of 
the  railroad  in  the  highway  in  front  of  his  premises,  and  he  recovered  a  judg- 
ment.  Afterward  he  died,  and  then  his  executors  instituted  an  action  to  re- 
eover  damages  sustained  during  the  life-time  of  the  testator,  subsequently  to 
the  former  recovery,  for  a  continuance  of  the  railroad  and  its  continued  opera- 
tion in  the  street;  and  to  the  last  action  the  defendant  interposed  as  a  defense 
the  former  recovery,  and  it  was  held  not  to  be  a  bar.  As  disclosed  by  the 
printed  papers  to  be  found  in  the  State  library,  the  declaration  in  the  first  ac- 
tion contains  four  counts.  In  the  first  and  fourth,  among  other  things,  it  was 
alleged  that  the  plaintiff  lawfully  owned  and  possessed  a  lot  and  dwelling- 
house  thereon,  and  that  the  defendant  caused  to  be  wrongfully  constructed 
an  embankment  of  earth  of  the  height  of  five  feet  in  front  of  his  premises,  and 
wrongfully  continued  and  maintained  the  same  and  operated  its  railroad 
tikereon,  by  means  whereof  he  could  not  have  and  enjoy  his  full  and  unob- 
structed passage  into  and  upon  his  lands  and  to  and  from  his  dwelling-house, 
and  his  lot  and  dwelling-house  were  flooded  with  water  and  rendered  damp, 
and  his  buildings  and  property  were  greatly  injured  and  depreciated  in  value. 
It  is  thus  seen  that  the  character  of  the  injuries  complained  of  in  that  action 
were  like  those  complained  of  here,  and  that  a  depreciation  in  the  value  of  the 
proper^  was  claimed.  If  the  complaint  here  is  broad  enough  to  recover  for 
permaDent  diminution  of  the  value  of  the  property  upon  the  theory  that  the 
nniaanee  was  to  be  permanent,  so  the  declaration  there  was  broad  enough  to 
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recover  damages  upon  the  same  theory,  and  if  the  facts  of  this  case  are  saifi- 
cient  to  Jastify  and  aphold  a  reooTeiy  for  permanent  injury  and  diminntioil  in 
value  of  the  property  so  clearly  were  the  facts  of  that  case.  In  the  argument 
before  this  ooort  of  the  second  case  which  is  above  cited  it  was  claimed  that 
the  declaration  in  the  first  suit  was  broad  enough  to  embrace  the  damages 
which  Mahon's  property  sustained  by  the  construction  of  the  railroad  throogh 
all  time,  and  that  whether  it  was  or  not,  the  result  should  be  the  same,  as  the 
damages  resulting  from  the  construction  of  the  railroad  were  incapable  of  be- 
ing split  up  and  made  the  subject  of  an  infinite  number  of  actions;  and  that 
the  true  rule  in  such  a  case  was  that  the  plaintiif  was  at  liberty  to  prove,  and 
the  jury  were  bound  to  consider  what  damages  might  probably  be  the  result 
of  the  act  complained  of,  and  the  finding  in  one  case  must  embrace  all  the 
damages.  On  the  other  hand  it  was  claimed  that  the  plaintiff  in  that  suit 
could  have  recovered  damages  legally  only  up  to  the  commencement  of  t)i«* 
suit. 

"  The  court  at  the  trial  of  the  second  action  held  tliat  the  former  recovery 
was  a  bar,  and  upon  that  ground  nonsuited  the  plaintiff.  They  then  appealed 
to  the  General  Term,  where  the  prevailing  opinion  for  affirmance  was  written 
by  Judge  Allen.  He  held  that  the  former  recovery  was  a  bar,  but  stated  in 
his  opinion  that  '  if  the  wrong  complained  of  had  been  a  technical  nuisance, 
in  the  legal  sense  of  the  term,  a  recovery  for  damages  for  the  erection  would 
not  bar  an  action  for  the  continuance; '  that  '  every  day's  continuance  would 
be  a  legal  wrong  for  which  an  action  would  lie;*  '  that  a  right  cannot  exist  to 
continue  a  nuisance,  and  every  party  affected  by  it  may  insist  upon  its  re- 
moval, and  the  neglect'  to  comply  with  the  duty  resting  upon  a  party  to  abate 
a  nuisance  which  he  has  either  erected  or  maintains,  gives  an  action  to  any 
party  injured  by  the  neglect. '  But  he  held  that  the  railroad  was  not  to  be  treated 
as  a  nuisance,  and  that  the  company  had  permanently  appropriated  the  highway 
to  its  use,  and  therefore  permanent  damages  could  be  recovered;  and  his  opin- 
ion, if  sound,  would  uphold  this  recovery.  Judge  Pbatt  wrote  a  dissenting 
opinion,  taldng  an  opposite  view.  In  his  opinion  he  said:  '  If  the  injury  com- 
plained of  was  of  that  nature  that  he  was  entitled  to  recover  prospective  dam- 
ages, he  should  have  proved  them  in  tliat  suit.  The  law  will  not  suffer  a 
party  to  unnecessarily  split  up  demands  and  thus  needlessly  multiply  suits;'  and 
further:  '  The  track  and  embankment  would  under  such  ciroumstances  be  a 
continuing  nuisance,  and  the  defendants  would  be  liable  to  a  new  action  every 
day  so  long  as  they  kept  it  up,  and  damages  would  accrue  to  the  owner.  A 
person  by  erecting  a  nuisance  on  the  lands  of  another,  or  by  trespassing  on 
such  lands,  acquires  no  right  thereby,  and  a  recovery  of  damages  for  the  in- 
juries sustained  does  not  have  the  effect  to  vest  the  title  in  the  wrong-doer,  as 
in  the  case  of  a  conversion  of  personal  property,'  and  here  the  judgment  was 
unanimously  reversed. 

"  Clerkb,  J.,  in  writing  the  opinion,  commenced  by  saying:  '  If  the  plain- 
tifPs  testator  could  have  recovered  all  that  he  was  entitled  to  in  the  first  action 
it  is  of  course  a  bar  to  the  second;  and  this  depends  chiefiy,  though  not  alto- 
gether, upon  the  question  whether  the  Utica  and  Schenectady  Railroad  Com- 
pany in  any  way  tranncended  the  authority  constitutionally  vented  in  them  by 
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the  legisUture.  If  tbey  did  their  road  is  a  noiaanoe — a  perpetual  nalsaiioe, 
and  ererj  day's  continuance  of  it  is  a  legal  wrong  for  which  they  are  liable 
in  dami^geB  after  they  have  accrued.'  And  he  held  that  the  railroad  company 
did  transcend  its  authority  by  entering  upon  the  highway  without  first  caus- 
ing Mahon*s  damages  to  be  assessed  and  paid;  and  that  the  illegal  appropria- 
tioin  of  the  highway  made  it  liable  to  damages  in  successive  actions  as  the 
damages  accrued.  And  he  further  said:  *  The  railroad  company  therefore 
having,  without  compensation  to  those  entitled  to  the  reversion  of  the  lands. 
ooDstmcted,  maintained  and  operated  their  road  upon  the  highway  in  question; 
acted  and  continued  to  act  unlawfully,  are  liable  to  damages  from  time  to 
time  as  they  accrued,  and  on  this  ground  the  second  action  is  maintainable/ 
In  the  course  of  the  opinion  this  language  is  used:  '  If  they  did  not  transcend 
their  authority,  and  yet  in  constructing  their  road  have  necessarily  injured  the 
lights  of  others,  they  are  equally  liable  to  respond  for  prospective  as  well  as 
accrued  damages;  and  in  such  case  they  cannot  be  vexed  again  in  a  second 
action.'  It  is  not  apparent  precisely  what  was  meant  by  this  phrase.  It  is  a 
mere  dieHim,  and  certainly  announces  an  erroneous  rule  of  law.  It  may  be 
that  the  learned  judge  was  misled  by  the  doctrine  apparently  laid  down  in 
Fletcher  v.  AvhvMrn  d  Syraeuee  B.  Co.,  supra.  The  same  judge  in  PUUe  v. 
If.  T.  Cent.  B.  Co.,  eupra,  speaking  of  that  paragraph,  says:  '  I  am  inclined 
to  think  there  is  some  clerical  or  typographical  mistake  here,  or  perhaps  there 
was  some  inadvertence  on  my  part  in  the  haste  of  writing,'  and  that  it  can  '  at 
most  be  considered  nothing  more  than  a  dictum,  and  therefore  cannot  control 
the  present  case.' 

"  There  is  no  authority  to  be  found  in  this  State  holding  any  other  rule  of 
damages  in  such  a  case.  The  case  of  Henderton  v.  If.  T.  Cent.  B.  Co.,  78  K. 
T.  428,  Is  not  in  conflict,  as  that  was  an  equitable  action;  and  in  the  opinion 
written  in  that  case  the  rule  is  recognized  to  be  otherwise  in  actions  at  law; 
and  the  case  of  Mahon  v.  N.  T.  Cent.  B.  Co.  is  expressly  recognised,  and  it 
was  certainly  not  intended  to  overrule  or  depart  from  it,  or  any  of  the  prior 
aathoritieB.  The  Judgment  there  was  based  entirely  upon  equitable  princi- 
ples, and  then  it  was  ordered  that  upon  payment  of  the  sum  awarded  by  the 
referee  the  plaintiff  should  convey  the  title  to  the  defendant.  If  the  case  of 
Mahon^.  B.  Co.,  supported  as  it  is  by  abundant  authority  and  based  upon  com* 
mon-law  principles,  which  in  this  State  have  always  been  recognized,  is  to  be 
disregarded  in  the  decision  of  this  case,  it  had  better  be  distinctly  overruled, 
and  no  longer  left  to  lure  the  legal  wayfarer  by  Its  false  light.  See  also, 
SeheUY.  Plumb,  55  N.  Y.  593,  598. 

"  The  rule  contended  for  by  the  plaintiff  and  affirmed  by  the  Supreme  Court 
in  this  case  would  lead  to  some  embarrassments  and  to  great  inconvenience. 
The  plaintiff's  recovery  cannot  divest  her  of  any  legal  rights  she  has  in  the 
street,  either  to  an  easement  or  to  the  soil;  and  if  we  may  assume  that  her  re- 
covery would  bar  any  future  recovery  for  the  precise  embankment  and  the  pre- 
cise use  thereof  which  existed  at  the  time  of  the  commencement  of  her  action, 
yet  it  would  not  bar  a  recovery  if  there  should  be  a  change  in  the  embankment 
or  the  use  thereof.  If  the  defendant  should  run  a  few  more  trains  of  cars,  or 
raise  its  embankment,  or  widen  it,  or  change  it  in  any  way,  the  plaintiff  would 
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be  permitted  to  instLtate  a  new  actioii,  and  to  repeat  her  action  eyeiy  time 
there  should  be  any^  change.  And  yet  she  has  recovered  damages  in  this  ac- 
tion upon  snbetantifllly  the  same  theory  that  damages  would  have  been 'awarded 
if  there  had  been  an  appraisement  under  the  statute  which  vested  tide  in  the 
defendant.  If  the  rule  affirmed  be  the  correct  one,  then  a  railroad  company, 
authorized  to  construct  its  road,  mi^  enter  upon  the  lands  of  any  private  per- 
.lon  and  take  them,  and  in  a  suit  for  trespass  the  plaintiff  must  recover  his  en- 
tire damages,  and  the  railroad  company  must  become  substantially  vested  with 
the  title  to  the  land;  and  thus  instead  of  conforming  to  the  statute  it  may  ac- 
quire land  by  a  pure  trespass.  And  so  the  owner  of  the  land,  instead  of  re- 
sorting to  the  constitutional  tribunal  for  the  appraisement  of  his  damages  may 
have  them  appraised  by  an  action  which  really  vests  no  perfect  title.  Can  the 
statute  of  frauds  be  subverted  and  a  perpetual  easement  or  right  in  land  with- 
out a  grant  be  thus  conveyed  by  mere  estoppel  ?  In  this  case  has  happened 
what  may  happen  in  many  cases;  the  defendant  supposed,  and  had  the  right  in 
good  faith  to  suppose,  that  it  had  satisfied  plfdntiff's  damages  and  acquired 
all  her  property  interest  in  the  street  unUl  the  verdict  of  the  jury  undeceived 
it,  and  then  if  the  verdict  shall  stand  it  became  obliged  to  pay  her  for  perpet- 
ual damages,  although  they  had  come  to  an  end,  and  to  make  the  same  com- 
pensation which  it  would  have  been  required  to  make  if  it  had  acquired  a 
perfect  title  under  the  statute,  and  yet  it  is  left  without  a  perfect  title,  liable  to 
successive  suits  on  the  claim  to  be  established  on  the  uncertain  evidence  of 
witnesses  that  its  burdens  upon  or  interference  with  the  street  had  been 
changed  or  increased.  It  was  not  left  the  option  either  to  abate  the  alleged 
nuisance  or  to  perfect  its  title  in  the  mode  prescribed  by  law  to  any  easement 
or  interest  the  plaintiff  might  have  in  the  street. 

"  The  law  will  not  proceed  upon  the  assumption  that  a  nuisance  or  illegal 
conduct  will  continue  forever.  The  impolicy  and  absurdity  of  such  an  as- 
sumption is  Ulustrated  in  this  case  as  the  defendant  offered  to  prove,  and  hence 
it  may  be  taken  as  true  that  since  the  commencement  of  the  action  it  has  re- 
duced the  street  to  its  former  grade.  The  rule  laid  down  in  the  cases  which  I 
have  cited,  and  which  I  contend  is  the  true  one,  gives  any  party  who  has  suf« 
fered  any  legal  damages  by  the  construction  or  operation  of  a  railroad  ample 
remedy.  He  may  sue  and  recover  his  damages  as  often  as  he  chooses,  once  a 
year,  or  once  in  six  years,  and  have  successive  recoveries  for  damages.  He 
may  enjoin  the  operation  of  the  railroad  and  compel  the  abatement  of  the 
nuisance  by  an  action  in  equity;  and  where  his  premises  have  been  exclusively 
appropriated,  or  where  a  highway  in  the  soil  of  which  he  has  title  has  been  ex- 
clusively appropriated  by  a  railroad,  he  may  undoubtedly  maintain  an  action 
of  ejectment.  Brown  v.  OaUey,  Hill  k  Denio,  Sup.  880;  iZte  v.  DaUy,  20  Barb. 
82;  RedfiMy,  XTtica,eic.,  R,  Co,,  25  Barb.  54.  It  certainly  cannot  be  neces 
sary  to  subvert  the  law,  as  it  has  been  well  established,  in  order  to  ^ve  the 
plaintiff  ample  remedy  for  any  wrong  which  the  defendant  has  done  or  can 
do  her  in  the  street  in  front  of  her  premises.  Nor  can  it  be  expedient  to  intro- 
duce into  the  nomenclature  of  the  law  a  new  action-— one  to  recover  for  the 
conversion  of  real  property  to  be  followed  by  the  same  oonaeqoenoes  as  an  ac* 
tion  for  the  conversion  of  personal  property. 


NOVEMBER  TEBM,.  1885.  I33 

Hugieayes  y.  Eimberly.. 

"As  to  this  rule  of  damages  it  matters  not  what  the  fonn  of  complaint  in 
the  first  action  was.  The  plaintifE  is  bound  to  recover  in  his  first  action  all  the 
damages  to  which  he  is  entitled.  If  he  is  entitled  to  damages  for  permanent 
injarj  to  his  property,  it  is  not  optional  for  him  to  split  them  up  and  recover 
part  of  them  in  the  first  action  and  then  bring  subsequent  actions  for  the  rest. 
If  entitled  to  recover  damages  only  up  to  the  commencement  of  his  action,  no 
form  of  complaint  will  entitle  him  to  recover  more.  In  the  case  of  Mahon  v. 
Bmbroad  Company,  it  was  proved  that  the  former  recovery  was  for  damages 
only  to  the  commencement  of  the  former  action,  and  yet  that  circumstance 
was  not  deemed  material." 

"Since  writing  the  above  the  case  of  OUy  of  North  Vernon  v.  Voegler,  8  N. 
£.  Rep'r,  8S1,  containing  a  very  elaborate  opinion,  has  come  to  our  attention. 
I  have  carefully  examined  that  case,  and  find  that  it  is  not  authority  for  the 
pliuntiff  on  the  question  now  under  discussion.  There  the  city  had  the  right 
to  grade  one  of  its  streets,  but  did  it  so  negligently  as  to  cause  damage  to  the 
adjoining  lots  of  the  plidntift,  and  it  was  held  that  he  could  recover,  and  was . 
bound  to  recover  all  his  damages  in  a  single  action.  It  was  decided  that  in 
the  absence  of  negligence  there  would  have  been  no  liability  for  consequential , 
damages  caused  by  what  was  rightfully  done  in  the  street.  The  judge  writ- 
ing the  opinion  said:  '  Our  decisions  have  long  and  steadily  maintained  that 
mnnicipal  corporations  are  not  responsible  for  consequential  injuries  resulting 
from  the  grading  of  streets  where  the  work  Sa  done  in  a  careful  and  skillful 
manner;  but  they  have  quite  as  steadily  maintained  that  where  the  work  is 
done  in  a  negligent  and  unskillful  manner  the  corporation  is  liable  for  injur- 
ies resulting  to  adjacent  property.'  Here  there  was  no  allegation  or  proof  or 
daims  of  negligence  or  unskillf  nlness  in  the  construction  of  the  embankment 
in  the  street,  and  as  I  have  shown,  it  was  assumed  and  conceded  upon  the  trial 
that  it  was  lawfully  and  legally  constructed.  The  trial  judge  did  not  submit 
to  the  jury  any  question  of  negligence,  but  charged  them  if  they  found  against 
the  defendant  as  to  the  release,  then  it  was  absolutely  liable  for  plaintiff's 
damages,  and  that  the  only  question  for  their  consideration  was  the  amount  of 
the  damages.  Hence  that  case  Is  an  authority  for  the  views  I  have  expressed 
upon  the  first  ground  of  error  herein  discussed. 

"  But  the  case  is  also  inferentially  authority  for  the  second  ground  of  error 
upon  which  I  have  based  my  conclusion.  The  judge  writing  the  opinion 
there  is  very  careful  to  place  his  decision  upon  the  ground  that  the  structure 
in  the  street  was  rightful,  but  negligently  made,  and  he  recognized  the  rule 
as  to  successive  actions  to  be  different  where  the  structure  is  wrongfully  in  the 
street  and  is  there  a  nuisanoe.  He  said:  '  This  is  not  the  case  of  a  nuisance. 
It  is  the  case  of  a  negligent  improvement  in  a  street.  The  improvement  was 
in  itself  rightful  and  legal,  but  the  manner  in  which  the  improvement  was 
made  was  wrongful.  The  wrong  was  not  in  grading  the  street,  but  in  the 
manner  of  doing  it.  It  is  not  a  nuisance  for  a  municipal  corporation  to  grade 
its  streets,  but  it  is  an  actionable  wrong  to  do  it  negligently.  The  wrong  in 
negligently  grading  the  street  is  the  basis  of  the  action,  for  there  are  no  facts 
alleged  oonstituting  a  nuisance.  It  is  not  a  nuisance  to  do  what  the  lawauth- . 
orlaes,  but  It  may  be  tort  to  do  the  authorized  act  in  a  negligent  manner.     It« 
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is  evident  therefore  that  the  cases  which  hold  that  the  continua&oe  of  a  nui- 
sanoe  will  supply  ground  for  an  action  have  no  influence  upon  this  case/  and 
hence  those  cases  were  not  cited.  It  is  dearlj  to  be  inferred  tliat  if  that  court 
had  been  dealing  with  the  case  of  an  unlawful  embankment  placed  in  the 
street  it  would  have  held  that  successive  actions  could  be  maintained.  But  I 
am  of  opinion  that  that  decision  is  clearly  unsound  as  to  the  precise  que&tiou 
adjudged.  What  right  was  there  to  assume  that  the  street  would  be  left  per- 
manently in  a  negligent  condition,  and  then  hold  that  the  plaintiff  could  re- 
cover damages  upon  the  theory  that  the  carelessness  would  forever  continue  t 

"A  municipality  or  a  railroad  corporation  under  proper  authority  may  erect 
an  embankment  in  a  street,  and  if  the  work  be  carefully  and  skillfully  done  it 
cannot  be  made  liable  for  the  consequential  damages  to  adjacent  property. 
But  if  it  be  carelessly  and  unsklllfully  done  it  can  be  made  liable.  It  may 
cease  to  be  careless,  or  remedy  the  effiects  of  its  carelessness,  and  it  may  apply 
the  requisite  skill  to  the  embankment,  and  this  it  may  do  after  its  carelessness 
and  unskillf  ulness  and  the  consequent  damages  have  been  established  by  a 
recovery  in  an  action.  The  moment  an  action  has  been  commenced  shall  the 
defendant  in  such  a  case  be  precluded  from  remedying  its  wrong?  Shall  it  be 
so  precluded  after  a  recovery  against  it  ?  Does  it  establish  the  right  to  con- 
tinue to  be  a  wrong-doer  forever  by  the  payment  of  the  recovery  against  it  t 
Shall  it  have  no  benefit  by  discontinuing  the  wrong,  and  shall  it  not  be  left 
the  option  to  discontinue  it  ?  And  shall  the  plaintiff  be  obliged  to  anticipate 
his  damages  with  prophetic  ken  and  foresee  them  long  before— it  may  be  many 
years  before — ^they  actually  occur,  and  recover  them  all  in  his  first  action  ?  I 
think  it  is  quite  absurd  and  illogical  to  assume  that  a  wrong  of  any  kind  will 
forever  be  continued  and  that  the  wrong-doer  will  not  discontinue  or  remedy 
it^  and  that  the  convenient  and  just  rule,  sanctioned  by  all  the  authorities  in 
this  State  and  by  the  great  weight  of  authority  elsewhere,  is  to  permit  recover- 
ies in  such  cases  by  successive  actions  until  the  wrong  or  nuisance  shall  be  ter- 
minated or  abated.  But  whether  that  case  was  properly  decided  or  not,  it  is 
not  in  conflict  with  the  conclusions  I  have  reached  in  this  case,  but  in  entire 
harmony  with  them." 

The  dissent  of  Dakfobth,  J.,  was  based  on  the  authority  of  the  Henderton 
case,  78  N.  Y.  428.  But  that  was  a  case  of  the  assessment  of  damages  for  a 
railroad  right  of  way,  which  rests  on  a  distinguishable  principle. 

The  like  doctrine  is  held  in  Van  Sbotiar  v.  Hannibal^  etc,,  R.  Co.,  70  Mo. 
146. 

See  Kans,  Pete,  By.  Co.  v.  Mihlman,  17  Kans.  2^;  Powers  v.  CouncU  Bluf%, 
46  Iowa,  662;  s.  c,  24  Am.  Rep.  792. 

In  City  of  North  Vernon  v.  Voegler,  108  Ind.  814,  referred  to  in  the  forego- 
ing opinion  by  Earl,  J.,  it  was  held  that  in  an  action  for  injury  to  real  estate 
by  the  negligence  of  corporate  officers  in  grading  a  street  all  damages  pest  and 
prospective  must  be  recovered  in  one  action.     The  court  said: 

"  The  answer  presents  a  question  of  great  importance  and  much  difficulty. 
The  theory  of  the  appellee,  as  we  infer  from  the  record  is,  that  the  former  ac- 
tion embraced  only  such  damages  to  the  real  estate  as  occurred  prior  to  the  re- 
covery of  the  judgment  In  that  action.     Tlie  thoor}*^  of  the  appellant  is  that  the 
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fanner  acHon  embraced  all  damages  reaalting  to  the  appellee's  property  from 
tbe  negligent  improvement  of  the  street,  and  that  a  second  action  cannot  be 
maintained  for  the  same  breach  of  duty  that  formed  the  basis  of  the  first  action. 

"  There  is  a  material  distinction  between  damages  and  injuiy.  Injury  is  the 
wrongful  act  or  tort  which  causes  loss  or  harm  to  another.  Damages  are  al- 
lowed as  an  indemnity  to  the  person  who  suffers  loss  or  harm  from  the  injuiy. 
The  word  '  injury  *  denotes  the  illegal  act,  the  term  '  damages  *  means  the  sum 
recoTcrable  as  amends  for  the  wrong.  The  words  are  sometimes  used  as  syn- 
onymous terms,  but  they  are,  in  strictness,  words  of  widely  different  meaning. 
There  is  more  than  a  mere  verbal  difference  in  their  meaning,  for  they  describe 
esaentially  different  things.  The  law  has  always  recognized  a  difference  be- 
tween the  things  described,  for  it  is  often  declared  that  no  action  will  lie,  be- 
cause the  act  is  damnum  absque  injuria.  Broom  Legal  Max.  195;  Weeks 
Damnum  Absque  Injuria,  7;  Broom  Com.  (4th  ed.)  75,  621. 

**  In  every  valid  cause  of  action  two  elements  must  be  present — ^the  injury 
and  the  damages.  The  one  is  the  legal  wrong  which  is  to  be  redressed,  the 
other  the  scale  or  measure  of  the  recoveiy.  Mayne  Dam.  1;  1  Suth.  Dam.  8. 
As  there  may  be  damages  without  an  injury,  so  there  may  be  an  injury  without 
damans.  It  has  many  times  been  said  that  no  action  will  lie  because  the  in- 
jury produced  no  damages,  or  as  the  law  phrase  runs,  the  wrong  is  injuHa  tine 
damno.  ^ 

**  The  distinction  between  Injury  and  damages  is  an  important  one  in  this 
instance,  and  for  this  reason  we  have  been  careful  to  mark  the  difference  and 
to  enforce  our  statement  by  reference  to  authorities,  although  the  principle 
involved  is  a  rudimentary  one.  The  distinction  is  important,  for  the  reason 
that  the  law  is  that  fresh  damage,  without  a  fresh  injury,  will  not  authorise 
a  second  or  subsequent  action.  The  rule  is  thus  tersely  stated  in  War  tier  v. 
Baecn,  8  Gray,  897;  s.  c,  09  Am.  Dec.  258.  'A  fresh  action  cannot  be  brought 
unless  there  be  both  a  new  unlawful  act  and  fresh  damage.'  This  rule  is  illus- 
trated by  many  cases.  Bir.  Mayne  refers  to  the  case  of  HaweU  v.  Young,  5  B.  &  C. 
259,  and  commenting  on  it  says:  '  The  statute  of  limitations  runs  from  the  act 
of  negligence,  not  from  the  time  that  an  injury  accrues;  such  injury  is  merely 
consequential  damage,  not  a  fresh  cause  of  action;  the  damages  then  in  the 
original  action  must  cover  all  the  loss  that  can  ever  arise,  because  no  such  loss 
can  afterward  be  compensated.'  Mayne  Dam.  611.  An  American  author  says: 
'A  cause  of  action  and  the  damages  recoverable  therefor  are  an  entirety.  The 
party  injured  must  be  plaintiff  by  the  common  law,  and  he  must  demand  all 
the  damages  which  he  has  suffered  or  ever  will  suffer  from  tlie  injury,  griev- 
ance or  cause  of  action  upon  which  his  action  is  founded.  He  can  not  split  a 
cause  of  action  and  bring  succesave  suits  for  parts,  because  he  may  not  be 
able  at  first  to  prove  all  the  items  of  the  demand,  or  because  all  the  damages 
have  not  been  suffered.'    1  Suth.  Dam.  175. 

"The  rule  we  are  discussing  applies  to  cases  of  personal  injuries,  for 
among  the  earliest  of  the  reported  cases  we  find  it  laid  down  for  law  that  in 
an  action  for  trespass  to  the  person  the  recovery  of  damages  must  be  once  for 
all,  indndingpast  as  well  as  prospective  damages.  Fetter  v.  Beale,  1  Salk.  11; 
si  c,  1  Ld.  Baym.  889. 
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"  In  ffodioU  V.  StaUebnus,  11  Ad.  &  K  801,  it  was  held  that  both  injaiy  and 
damage  most  ooneorto  give  a  caose  of  action;  that  the  damages  were  not  the 
sole  caose  of  action,  and  the  jury  were  directed  to  assees  both  present  and  pro- 
spective damages,  because  a  second  action  could  not  be  brought  for  damages 
resulting  from  the  same  injury.  Upon  this  ancient  doctrine  rest  the  casc»»  which 
hold  that  where  personal  injuries  are  received  from  the  negligent  act  of  a  carrier 
of  passengers,  or  are  caused  by  the  negligence  of  a  municipal  corporation,  all  the 
damages,  present  and  prospectiTe,  must  be  assessed  in  one  action,  because  a  sec- 
ond action  cannot  be  brought.  Toten  of  Elkhart  v.  Bitter^  66  Ind.  136;  WeUen- 
berg  v.  City  of  Appteton,  26  Wis.  56;  a.  c,  7  Am.  Rep.  89;  Whitney  y.  Clarendon, 
18  Vt.  252;  s.  c,  46  Am.  Dec.  160;  1  Suth.  Dam.  197,  auth.  n.  p.  198. 

"  Mr.  Mayne,  in  discussing  this  general  subject  says:  '  Similar  questions 
often  arise  in  cases  where  a  person  by  digging,  mining,  building  or  the  like, 
affects  the  plaintiffs  land  or  house  in  such  a  manner  as  to  produce  injurious 
consequences  which  manifest  themselves  at  a  later  period.  Here  it  is  now 
settled  that  all  subsequent  or  recurring  damage  may  be  assessed,  and  can  only 
be  recovered  in  a  suit  brought  upon  the  original  cause  of  action.'  Mayne 
Dam.  188.  In  BadchouM  v.  Bonomi,  9  H.  L.  Cases,  508,  the  doctrine  declared 
by  the  author  from  whom  we  have  quoted  is  asserted.  There  is  however  a 
later  English  case  which  seems  to  break  in  upon  the  rule  of  the  earlier  cases, 
and  to  shake  in  some  degree  at  least  their  authority.  It  does  indeed  expressly 
overrule  the  case  of  Lamb  v.  Walker,  8  Q.  B.  Div.  889.  The  case  to  which  we 
refer  is  Mitchell  v.  Barley  Main  CoUiery  Co.,  14  Q.  B.  Div.  125.  If  that  case 
can  be  regarded  as  well  decided  it  must  be  deemed  an  exception  to  the  general 
rule,  for  the  general  rule  is  that  one  action,  and  one  only,  can  be  maintained  for 
a  breach  of  duty  constituting  a  tort.  The  English  court  seems  to  have  gone  still 
further  in  opposition  to  the  ancient  rule  in  Bruneden  v.  Humphrey,  24  Am.  L. 
Reg.  869,  but  in  that  case  Chief  Justice  Coleridgb  dissented,  and  an  able 
reviewer  says:  '  It  certainly  seems  that  the  reasoning  of  Coijsridoe,  C.  J.,  in 
the  principal  case  is  more  in  harmony  with  the  established  rules  of  law.  And 
it  should  be  noted  that  the  opinion  of  Pollock,  B.,  and  Lofbb,  J.,  in  the  court 
below,  11  Q.  B.  712,  were  on  the  same  side,  so  that  really  the  majority  of  those 
judges  who  have  expressed  opinions  on  the  subject  are  against  successive 
actions  in  such  cases.    Brwntden  v.  Humphrey,  24  Am.  L.  Reg.  (X.  S.)  878. 

**  These  English  cases  may  however  be  discriminated  from  the  one  we  are 
discussing,  for  in  this  case  the  improvement  of  the  street  was  a  permanent 
one,  while  in  the  only  one  of  these  ESnglish  cases  that  is  analogous  to  the  pres- 
ent, the  act  out  of  which  the  wrong  arose  was  of  a  different  character.  The 
case  before  us  is  clearly  analogous  to  the  seizure  of  land  under  the  right  of 
eminent  domain  for  railroad  or  highway  purposes,  and  in  all  such  cases  it  is 
held,  both  by  the  English  and  the  American  courts,  that  all  the  damages,  pres- 
ent and  prospective,  must  be  assessed  in  one  proceeding.  Lafayette,  etc,,  Co, 
V.  If ew  Albany,  etc.,  B.  Co.,'  18  Ind.  90;  Montmorency  etc.,  Co.  v.  Stockton,  48 
Ind.  828;  1  Suth.  Dam.  191. 

**  In  the  case  of  Poteere  v.  Couneil  Bluffe,  45  Iowa,  652;  8.C.,  24  Am.  Rep. 
792,  the  city  cut  a  ditch  along  the  side  of  the  plaintiffs  lot  and  caused  his 
lands  to  be  overflowed,  and  it  was  declared  that  the  cause  of  action  was  com- 
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pleto  when  the  nnlawfiil  act  was  oommitted,  and  that  all  of  the  damages  ac- 
cruing from  the  original  wrong  mnst  be  included  in  One  action.  It  is  true  that 
this  case  has  been  criticised,  but  the  criticism  does  not  affect  its  force  upon 
the  point  to  which  we  cite  it.  Wood  Lim.  Act.  872.  The  criticism  upon  the 
case  is  that  the  court  erred  in  holding  that  the  canse  of  action  accrued  when 
the  ditch  was  dog,  for  the  reason  that  no  damages  at  all  accrued  until  some 
time  after  the  ditch  was  dug,  and  until  the  damages  did  accrue  there  was  no 
complete  cause  of  action.  Conceding,  but  not  deciding  that  the  criticism  is 
Just,  it  does  not  break  the  force  of  the  decision  as  applied  to  this  case,  for 
here  there  were  both  damages  and  injury  before  the  first  action  was  com- 
menced, and  Mr.  Wood  concedes,  or  rather  affirms,  tliat  if  the  element  of  dam- 
ages had  been  present  in  the  case  cited,  the  decision  would  be  right.  In  Toufn 
Iff  Troy  ▼.  OhsMre  R.JR,  Co.,  28  N.  H.  83,  it  was  held  that  'In  case  for  nuitMince, 
if  the  act  done  isneoessarilj  injurious,  and  is  of  a  permanent  nature,  the  iMirty 
injured  may  at  once  recover  his  damages  for  the  whole  injury.*  In  that  case 
the  injury  to  the  town  was  done  by  the  construction  of  a  railroad  and  the 
court  said:  '  The  injury  done  to  the  town  is  then  a  permanent  injury  at  once 
done  by  the  construction  of  the  railroad,  which  is  dependent  upon  no  contin- 
gency, of  which  thelaw.can  take  notice,  and  for  the  injury  thus  done  to  them 
they  are  entitled  to  recover  at  once  their  reasonable  damages.* 

"It  is  true  in  the  present  case,  as  it  was  in  the  one  referred  to,  that  the  im- 
provement  of  the  street  was  a  permanent  one,  and  as  it  was  permanent,  the 
cause  of  action  was  complete  when  damages  resulted,  and  the  recovery  must 
be,  not  for  part  of  the  damages,  or  for  some  damages,  but  for  all  the  dam- 
ages resolting  from  the  wrong  which  constituted  the  cause  of  action.  Turn- 
ing to  a  somewhat  different  line  of  cases,  we  find  running  through  them  all 
the  same  general  principles  fonnd  in  the  cases  we  have  cited.  Thus  in  actions 
against  an  attorney  for  negligence,  the  rule  is  that  all  the  loss  resulting  from 
the  wrong  mnst  be  recovered  in  one  action,  and  no  subsequent  action  can  be 
maintained.  WUeox  v.  Plummet,  4  Pet.  172;  Moore  v.  Jwoenal,  02  Penn.  St. 
4;^;  CampbdC9  Adm'r  v.  Boggs,  48  Penn.  St.  524;  Downy  v.  Gatard,  24  Penn. 
St.  32;  MUler  v.  WiUon,  24  Penn.  St.  114;  Otoen  v.  WuUm  Samng  Fund,  97 
Penn.  St.  47;  s.  c,  89  Am.  Rep.  794;  HbweU  v.  Young,  supra, 

'*  In  Owen  v.  Weate/m  Samng  Fund,  supra,  the  last  case  cited  was  approved, 
and  it  was  said  of  it:  'And  in  this  case  it  was  held  that  special  damages  re- 
sulting from  a  breach  of  duty  do  not  constitute  a  fresh  ground  of  action,  but 
are  merely  the  measure  of  the  injury  resulting  from  the  original  cause.'  The 
general  principle  we  are  discussing  was  involved  in  the  case  of  Richardson  7. 
Eagle  Machine  Works,  78  Ind.  422;  s.  c,  41  Am.  Rep.  684,  where  it  was  held 
that  an  agent  who  elected  to  bring  an  action  for  wages  could  not  bring  a  second 
action  to  recover  damages  for  a  breach  of  the  contract,  stipulating  that  the  em- 
ployment should  continue  for  one  year. 

"In  Orotbg  v.  Jeroloman,  87  Ind.  264,  the  court  quoted  with  approval  from 
the  opinion  in  Seeor  v.  Slurgis,  16  N.  Y.  548,  the  following:  '  I  admit  that 
the  rule  does  not  extend  to  several  and  distinct  trespasses  or  other  wrongs, 
nor  as  we  have  seen,  to  distinct  contracts.  It  goes  against  several  actions  for 
the  same  wrong,  and  against  several  actions  on  the  same  contract.* 

Vol.  LHT  — 18 
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"The  general  rale,  as  stated  by  a  recent  aathor,  is  this:  'When  a  wrongful  act  i» 
done  which  prodaoes  an  injary  which  is  not  only  immediate,  bat  from  its  nature^ 
must  necessarily  continae  to  pitnlace  loss  independent  of  any  snbseqaent  wrong- 
f al  act,  then  all  the  damages  resulting,  both  before  and  after  the  commencement 
of  the  suit,  may  be  estimated  and  reooyered  in  one  action.'    8  Suth.  Dam.  408. 

"In  Adam9  y.  McuUngt,  etc.,  B,  Co.,  18  Minn.  260,  this  rule  was  enforced^ 
The  court,  speaking  of  the  construction  of  a  railroad,  said:  'And  if  such  erec- 
tion necessarily  caused  the  surface  water  to  stand  upon  plaintiffs  land  or  run 
into  his  cellar  and  well,  he  could  recover  therefor  in  this  action,  though  such 
inj^iry  might  not  accrue  for  some  time  after  the  completion  of  6uch  illegal  act, 
Tis.,  the  making  of  the  road-bed  and  track.'  This  general  principle  is  also* 
maintained  in  Seely  y.  Aldm,  61  Penn.  St.  802. 

"  There  are  many  cases  declaring  and  enforcing  the  general  rule  that  the^ 
plaintiff  may  recoyer  in  one  action  all  the  damages  he  suffers,  whether  retro- 
pectiye  or  prospective,  where  the  injury  which  causes  the  loss  or  harm  is  of 
a  permanent  character,  as  a  street,  a  canal  or  a  railroad.  All  things  that  prox- 
imately contribute  to  the  injury  may  be  taken  into  consideration  in  estimating 
the  damages,  and  if  the  injury  extends  so  far  as  to  totally  destroy  the  value  of 
the  property  then  damages  equal  to  the  value  of  the  property  may  be  awarded. 
Mr.  Freeman  states  the  rule  very  strongly.  His  statement  is  this:  'All  the 
damages  which  can  by  any  possibility  result  from  a  single  tort,  form  an  indi- 
visible cause  of  action.'  .He  also  says:  'For  damages  alone  no  action  can  bfr 
permitted.  Hence  if  a  recovery  has  once  been  had  for  the  unlawful  act,  no- 
subsequent  suit  can  be  sustained.*  Freeman  Judg.,  §  241.  The  cases  of  CatUe 
V.  MtueoHne  Wutern  B.  Co.,M  Iowa,  11;  Finley  v.  Herthey,  41  Iowa,  388;  it 
UrufU  OerUral  B.  Co,  v.  OrabiU,  68  111.  241 ;  mUabethtoum,  etc,,  R.  Co.  v.  C^wibgy 
10  Bush,  882;  JefferfonvHOe,  etc,,  R,  Co.  v.  EeteHe,  18  Bush,  667,  iliustrate 
and  enforce  the  principles  we  are  discussing. 

"In  FMle  v.  New  Baoen,  etc,,  Co.,  112  Mass.  884;  s.  c,  17  Am.  Rep.  106, 
language  is  used  which  so  forcibly  applies  here  that  we.  quote  it:  .'  The  case 
at  bar,'  said  the  court,  *  is  not  to  be  treated  strictly  in  this  respect  as  an  action 
for  an  abatable  nuisance.  More  accurately  it  is  an  action  against  the  defend- 
ant for  the  construction  of  a  public  work  under  its  charter  in  such  a  manner  as 
to  cause  unnecessary  damage  by  want  of  reasonable  care  and  skill  in  its  con- 
struction. For  such  an  injury  the  remedy  is  at  common  law.  And  if  it  results- 
from  a  cause  which  is  either  permanent  in  its  character,  or  which  is  treated  as 
permanent  by  the  parties,  it  is  proper  that  entire  damages  should  be  assessed 
with  reference  to  past  and  probable  future  injury.' 

"As  probable  future  damages  may  be  taken  into  consideration  in  an  action  to 
recover  for  a  loss  caused  by  the  negligence  of  corporate  officers  in  constructing 
a  public  work  of  a  permanent  character,  the  plaintiff  in  such  an  action  can  re- 
cover all  the  damages  he  has  sustained,  and  in  such  cases  no  second  action  can  be 
maintained.  To  permit  a  second  action  to  recover  damages  resulting  from  the 
negligent  grading  of  a  street,  would  be  to  aliow  successive  damages  to  be 
awarded  where  there  was  no  fresh  wrong.  Great  Injustice  would  almost  inev- 
itably result  from  a  rule  permitting  successive  actions,  for  it  would  be  impos- 
sible to  prevent  dnma^pK  from  being  twice  asneAsed  for  the  name  wrong. 
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'*  Tlie  ultimate  conclosions  to  which  these  authorities  lead  are:  First — That 
wlian  there  is  one  cause  of  action  all  the  damages  mast  he  reooTered  in  one 
salt,  and  for  fresh  damages  resulting  from  the  original  wrong  a  second  action 
cannot  be  maintained.  Second  —  Where  the  cause  of  action  is  the  negligence 
and  unskillfulness  of  the  officers  of  a  municipal  corporation  in  the  improve- 
ment of  a  street,  the  injury  is  complete  and  permanent,  constituting  but  one 
eaase  of  action,  and  in  a  suit  on  that  cause  of  action  all  damages,  present  and 
prospectiTe,  may  be  recovered,  and  for  fresh  damages  resulting  from  the  im- 
provement a  second  action  will  not  lie." 


Hbnovbsok  V.  SHITH. 

OS  W.  Ya.  880.) 
Noiary  piubHc — negligence. 

No  action  lies  against  a  notary  public  for  defectively  certifying  a  married 
woman's  acknowledgment  of  a  deed,  unless  he  acted  maliciously  or  corruptly. 
{SeenoUp.  148.) 

TESPASS  on  the  case  for  negligence.    'J^he  opinion  states  the  case. 
The  defendant  had  judgment  below. 

jB.  A  Blair,  for  appellant, 
ir.  L.  CoUy  for  appellee. 

SiTTDBR,  J.  Action  of  trespass  on  thi;  c::;  c  lirought  in  the  Cir- 
cuit Court  of  Wood  county  by  Josiah  IIcMidcrson  against  William 
H.  Smith  to  recover  $1,000  damages  8U8 mined  by  the  plaintiff  by 
reason  of  the  gross  ncglignece  and  unskillfulness  of  the  defendant 
in  taking  the  acknowledgment  of  a  certain  trust-deed.  The  decla- 
ration contained  three  counts  to  all  of  which  the  defendant  demur- 
red. Tlic  court  overruled  the  demurrer,  the  defendant  pleaded  not 
guilty  and  also  special  picas  u2)on  which  as  well  as  the  plea  of  not 
guilty  issues  were  joined.  7ho  case  was  tried  by  a  jury  and  a  ver- 
dict found  for  the  defendant,  which  the  plaintiff  moved  the  court 
to  set  aside,  but  the  court  overruled  the  motion  and  on  May  30, 
1881,  entered  judgment  for  the  defendant.  During  the  trial  ex- 
ceptions were  taken  to  certain  instructions  and  rulings  of  the  court, 
and  to  review  alleged  errors  in  said  rulings,  the  plaintiff  obtained 
this  writ  of  error. 
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All  the  evidence  is  certified,  and  as  there  is  no  conflict  in  the 
material  parts  of  it,  it  may  be  treated  as  a  certificate  of  the  facts. 
The  substance  of  the  case  thus  certified  is  as  follows  : 

'I'he  plaintiff,  Henderson,  having  on  deposit  to  his  credit  in  the 
Fii-st  National  Bank  of  Parkersburg,  of  which  W.  N.  Chancellor 
was  cashier  and  the  defendant  teller,  agreed  to  loan  said  money  to 
Anton  Doerr  upon  the  note  of  Doerr  payable  twelve  months  after 
date  with  interest,  to  be  secured  by  a  trust-deed  executed  by  Doerr 
and  wife  to  K.  B.  Stephenson,  trustee,  upon  a  house  and  lot  in 
Parkersburg,  of  which  the  wife  was  the  owner  of  the  fee.  The 
plaintiff  employed  said  Stephenson,  who  was  a  piucticing  attorney 
at  law  in  Parkersburg,  to  prepare  and  have  said  note  and  trust-deed 
excuted,  and  directed  said  Chancellor  as  cashier  of  the  bank  to  let 
Doerr  have  the  money  when  Stephenson  prepared  the  papers  and 
brought  them  to  the  bank  signed  and  executed.  Accordingly,  on 
April  5,  1870,  Stephenson  prepared  the  note  and  trust-deed,  the 
note  was  signed  by  Doerr  and  the  deed  by  Doerr  and  his  wife,  and 
then  Stephenson  took  the  deed  to  the  defendant,  who  was  then  a 
notary  public,  and  requested  him  to  take  and  certify  the  acknowledg- 
ment of  Doerr  and  wife  which  he  did  in  the  words  following: 

"Wood  County,  West  Viroibtia,  to-wii: 

"  I,  W.  H.  Smith,  Jr.,  a  notary  public  within  and  for  the  county 
of  Wood  and  State  aforesaid,  do  hereby  certify  that  Anton  Doerr, 
whose  name  is  signed  to  the  foregoing  deed,  bearing  date  the  5th 
day  of  April,  1870,  personally  appeared  before  me  in  my  county 
aforesaid  and  acknowledged  the  same  to  be  his  act  and  deed.  And 
I  do  further  certify  that  Delia  Doerr,  wife  of  said  Anton  Doerr, 
whose  name  is  also  signed  to  the  foregoing  deed,  bearing  date  the 
5th  day  of  April,  1870,  personally  appeared  before  me  in  my  county 
aforesaid,  and  being  examined  by  me  privily  and  apart  from  her 
said  husband,  and  having  the  deed  aforesaid  fully  explained  to  her, 
she,  the  said  Delia  Doerr,  acknowledged  the  same  to  be  her  act  and 
deed.    Given  under  my  hand  this  6th  day  of  April,  1870. 

"  W.  H.  Smith,  Notary  Public.'' 


The  deed  was  recorded  on  the  same  day  it  was  acknowledged, 
and  then  taken  to  Chancellor,  and  he,  as  cashier,  paid  over  the 
money  to  Doerr,  as  he  was  directed  by  the  plaintiff.  Chancellor 
was  not  certain  whether  the  defendant  or  Stephenson  brought  the 
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deed  to  him  when  the  money  was  paid  oyer,  but  horn  all  the  cir- 
cniDBtanoeB  I  tliink  it  may  be  safely  assumed  that  it  was  done  by 
Stephenson,  as  the  defendant  never  had  the  note,  and  it,  as  well  as 
the  deed,  most  have  been  delivered  to  Chancellor  before  he  paid 
over  the  money.  The  plaintiff  was  not  in  Parkersburg  at  the  time 
the  deed  was  executed  and  the  money  paid  over.  When  the  note 
became  due  Doerr  was  insolvent,  the  trust-deed  was  declared  by  a 
decree  of  the  Circuit  Count  of  Wood  county  void  as  to  Doerr's 
wife  on  account  of  the  defective  acknowledgment  and  certificate 
aforesaid,  and  by  reason  thereof  the  plaintiff  lost  the  greater  part 
of  the  said  11,000. 

The  question  presented  by  this  case  is  the  extent  of  the  liability 
of  a  notary  public  for  taking  and  certifying  a  defective  acknowledg- 
ment and  privy  examination  of  a  married  woman  to  a  deed.  The 
question  is  one  of  great  importance  and  is  of  first  impression  in 
this  State.  In  fact  there  are  but  very  few  cases,  so  far  as  I  can  find 
anywhere,  on  this  particular  question.  The  law  seems  to  be  well- 
settled,  that  a  notary  who  fails  to  make  a  protest  of  negotiable 
paper  when  it  is  required,  or  who  neglects  to  give  proper  notice  to 
the  parties  to  be  charged  in  case  of  dishonor,  will  be  unquestionably 
liable  for  the  loss  occasioned  thereby.  In  such  matters  he  is  re- 
garded as  standing  in  precisely  the  same  position  as  any  other  agent 
who  may  be  employed  about  a  particular  business,  and  will  be  held 
responsible  for  his  negligence  and  mistakes  when  loss  is  occasioned 
thereby  to  the  party  employing  him.  Marston  v.  Bank,  10  Ala. 
284;  AUen  v.  Merchants'  Bank,  22  Wend.  215;  a.  o.,  35  Am.  Dec. 
289;  Warren  Sank  v.  Parker,  8  Gray,  221;  Bowling  v.  Arthur,  34 
Mis&  41;  Dorcheeier  Bank,  etc,  v.  Neto  England  Bank,  1  Gush.  177. 

It  was  held  however  in  dnnmercial  Bank  v.  Varnum,  49  N.  Y. 
269,  that  where  a  notary  is  directed  to  protest  a  bill  on  the  wrong 
day  by  a  bank  which  employs  him  for  that  purpose,  he  is  not  pre- 
sumed to  be  a  lawyer  who  is  to  revise  the  decision  of  his  employer 
as  to  the  character  of  the  bill,  and  he  cannot  be  held  liable  for  fol- 
lowing his  instructions. 

Proflhtt,  in  his  work  on  Notaries,  g  64,  says  :  '^  Notaries  are  re- 
quired to  give  bond  in  a  majority  of  our  States,  for  the  true  and 
fiiithful  dischaige  of  their  duties.  The  question  will  arise  as  to  the 
nature  and  extent  of  this  guaranty,  and  as  to  what  particular  acts 
or  omissions  it  provides  against.  Does  it  insure  one  against  the 
unskillfulness  or  incapacity  of  the  notary  in  the  discharge  of  his 
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official  acts,  or  does  it  merely  aBsare  against  his  negligence  ?  There 
can  be  no  question  whatever  that  it  does  giye  a  guaranty  against 
his  negligence,  for  it  could  hardly  be  maintained  that  he  discharges 
his  duties  faithfully  when  he  is  guilty  of  negligence  in  his  official 
acts;  but  it  is  quite  a  different  question  whether  he  can  be  held 
liable  on  his  official  bond  for  incapacity  or  mistake,  when  he  acts  in 
good  faith  to  the  best  of  his  ability.  There  is  no  doubt,  if  he  as- 
sumes to  act  in  a  given  case  as  one  possessing  the  requisite  ability  or 
skill,  he  can  be  held  as  any  other  agent,  for  any  loss  by  reason  of 
his  incapacity,  but  then  it  can  hardly  be  said  he  is  guilty  of  unfaith- 
fulness. For  instance  suppose  in  taking  an  acknowledgment,  he 
has  put  before  him,  as  is  frequently  the  case,  a  certificate  drawn  by 
an  attorney  of  one  of  the  parties,  and  that  he  duly  attests  it  with 
his  signature  and  official  seal,  and  that  afterward  it  turns  out  the 
certificate  is  invalid  for  some  omission  or  informality,  and  loss  is 
sustained  thereby,  is  he  liable  on  his  official  bond  for  the  damages 
thus  occasioned  7  We  think  this  would  depend  on  the  nature  of 
the  omission,  as  whether  he  omitted  to  certify  to  a  fact  to  which 
he  must  certify  as  having  personal  cognizance.  A  case  in  Califor- 
nia illustrates  the  position  laid  down  above,  and  perhaps  holds  the 
notary  to  a  stricter  liability  than  would  be  the  case  elsewhere;  but 
it  was  based  on  the  statute  which  provided  '  for  any  misconduct  or 
neglect  of  duty  in  any  of  the  cases  in  which  any  notary  public  ap- 
pointed under  the  authority  of  this  State,  is  authorized  to  act  *  * 
he  shall  be  liable  on  his  official  bond  to  the  parties  injured  thereby 
for  all  damages  sustained.'  In  this  case  the  notary  took  the  ac- 
knowledgment of  a  mortgage,  and  omitted  to  state  in  his  certificate, 
as  required  by  the  statute,  that  the  party  acknowledging  it  was 
known  to  him,  or  was  identified  by  the  testimony  of  a  witness  ex- 
amined for  that  purpose.  *  *  *  The  mortgage  thus  recorded 
was  held  insufficient  to  give  notice  to  a  subsequent  purchaser,  and 
the  result  was  that  the  party  lost  the  security  of  his  debt,  as  the 
mortgagor  was  insolvent.  The  notary  was  held  liable  on  his  official 
bond  for  the  amount  of  the  debt  and  interest." 

In  this  State  notaries  are  appointed  by  the  governor  to  hold  their 
offices  during  good  behavior.  They  are  required  to  take  the  oath 
of  office  and  give  bond  in  the  penalty  of  not  less  than  1250,  nor 
more  than  11,000,  **  for  the  faithful  discharge  of  their  duties  and 
for  accounting  and  paying  over  as  required  by  law  all  money  which 
may  come  to  their  hands  by  virtue  of   tlie  said  office."     They  are 
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jJlBO  aathorixed  to  take  the  '^  acknowledgments  of  deeds  and  othet 
writingSy  and  the  privy  examination  of  married  women  respecting 
the  same,'*  and  they  are  authorized  to  charge  the  fees  for  their  ser- 
rioes,  chaps.  10  and  51,  Code;  chap.  4,  acts  1881,  and  chap.  20,  acts 
1882. 

By  the  common  law  a  married  woman  could  not  by  joining  her 
husband  in  a  deed  bar  herself  or  those  claiming  under  her  of  her 
own  estate.  In  process  of  time  however  fines  and  recoveries  were 
introduced  for  the  purpose  and  by  them  the  rights  of  the  wife 
might  be  successfully  transferred.  But  to  prevent  imposition  upon 
her,  it  was  subsequently  provided  by  statute  that  where  2k feme  covert 
was  one  of  the  pajcties  to  a  fine  she  should  be  privily  examined,  and 
if  she  refused  her  assent  the  fine  could  not  be  levied.  Thus  while 
the  privy  examination  was  positively  enjoined  by  the  statute,  yet 
if  the  wife  was  allowed  to  acknowledge  the  fine  without  such  exam- 
ination, she  was  nevertheless  bound  by  it,  for  it  was  held  to  be  a  ju- 
dicial proceeding  the  record  of  which  could  not  be  contradicted 
•except  for  fraud  in  the  conusee  whom  equity  would  in  such  case 
consider  a  trustee  for  her.  Such  was  the  law  in  England  when  this 
country  was  first  settled  and  for  a  long  time  after. 

Early  in  the  history  of  Virginia  a  deed  accompanied  by  a  privy 
examination  of  the  wife  was  made  a  substitute  for  the  fine,  and  was 
given  by  statute  the  same  effect.  At  first  this  privy  examination 
<K>uld  only  be  taken  before  a  court  of  record,  or  two  justices  of  the 
peace.  In  both  cases  the  same  requisitions  were  necessary.  In 
both  it  was  required  that  the  deed  should  be  shown  to  the  wife 
and  explained  to  her,  that  she  should  acknowledge  it  as  her  act  and 
declare  that  she  had  willingly  and  freely  signed,  sealed  and  deliv- 
•ered  it.  Thus  the  law  remained  in  Virginia  until  the  revision 
which  resulted  in  the  Code  of  1849.  By  that  Code  it  was  for  the 
first  time  provided  in  that  State  that  a  notary  public  might  take 
the  privy  examination  of  a  married  woman.  The  same  statute 
provided  the  form  in  which  such  examination  should  be  made  and 
certified.  Oode  Va.,  §§  3  and  4,  ch.  121.  This  form  is  substan* 
tially  the  same  as  the  one  previously  required  in  that  State,  and  is 
identical  with  the  one  adopted  and  in  force  in  this  State.  §§  3  and 
4)  ch.  73,  Code. 

In  Harhin  v.  Forsyth,  11  Leigh,  294,  302,  and  decided  in  1840, 
the  court  in  its  opinion  says:  '^  Where  this  examination  has  been 
made  in  court  it  must  be  conceded  that  it  is  altogether  conclusive. 
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and  that  no  allegation  can  be  admitted  to  contradict  the  entry  upon 
'  record,  however  mach  that  it  may  be  at  variance  with  the  real  fact& 
Though  the  judge  or  justice  who  may  have  examined  her  (the 
married  woman)  may  have  diaregarded  every  requisite  of  the  stat- 
utCy  yet  when  the  term  is  once  ended  the  truth  of  the  record  never 
can  be  questioned,  but  the  examination  must  be  taken  to  have 
been  in  truth  what  by  the  record  it  appears  to  have  been."  The 
opinion  then  proceeds  to  show  that  an  acknowledgment  and  privy 
examination  taken  in  pais  by  two  justices  is  of  the  same  nature  and 
must  be  given  the  same  effect  as  if  they  had  been  taken  before  a 
court  and  entered  upon  its  records.  Such  being  the  case,  it  seems 
to  me,  to  follow  as  an  unavoidable  consequence,  tliat  by  authoriz- 
ing a  notary  public  to  take  such  acknowledgments  and  privy  exam- 
inations, the  legislature  must  have  intended  to  confer  upon  them 
duties  of  the  same  nature  then  and  theretofore  exercised  by  courts  and 
justices,  and  to  give  their  acts  the  like  dignity  and  conclusive  efFeet. 

The  reason  as  well  as  the  nature  and  history  of  the  subject  shows 
that  the  official  act  of  taking  the  privy  examination  of  a  married 
woman,  whether  done  by  a  court,  justice  or  notary,  is  a  judicial 
act,  or  as  it  is  sometimes  designated,  a  qtMsi-jniioiBl  act.  I  have 
examined  quite  a  number  of  authorities  on  this  subject  and  all  of 
them  without  exception  hold  or  treat  such  act  as  judicial  in  its  na- 
ture. The  following  are  some  of  the  cases  referred  to:  Harkin.^ 
Y.  Forsyth,  supra;  Jamison  v.  Jamison,  3  Whart.  457;  s.  c,  31 
Am.  Dec.  536;  Wassony.  (/ Connor ,  54  Miss.  352;  Nealy.  Taylor y 
9  Bush,  380;  Hunter  v.  Glasgow,  74  Penn.  St  79;  Wilson  v.  Traer, 
20  Iowa,  233;  Stevens  v.  Hampton,  40  Mo.  404. 

In  11  Leigh,  307,  the  court  says  in  regard  to  the  statute:  **  It 
has  authorized  them  (two  justices)  to  take  that  privy  examination 
which  in  the  levy  of  a  fine  constituted  part  of  a  judicial  proceeding- 
and  never  could  be  contradicted.  It  has  empowered  them  ta 
take  and  certify  the  examination  and  acknowledgment,  which  it 
also  makes  one  of  the  functions  of  its  courts  of  justice,  and  thus  it 
appears  to  invest  them  with  an  authority  judicial  in  its  nature." 

In  Jamison  v.  Jamison,  supra,  the  court  says:  ^'The  judge  or 
justice  of  the  peace  in  taking  an  acknowledgment  acts  judicially, 
not  ministerially.  The  law  imposes  on  him  the  duty  of  ascertain- 
ing by  his  own  view  and  examination  the  truth  of  the  matters  to 
which  he  is  to  certify,  and  points  out  his  precise  duty.  8  Whart. 
469;  Hall  v.  Patterson,  51  Penn.  St.  289. 
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.  This  ooarty  in  Tavenner  y.  BarrM^  21  W.  Va.  658,  decided  that 
where  a  trust  deed  is  acknowledged  by  a  husband  and  wife  before  a 
notary  who  is  one  of  the  trostees  in  the  deed,  the  acknowledgment 
and  priTj  examination  as  to  the  wife  is  an  absolute  nullity.  Judge 
Orbbv,  in  deliyering  the  opinion  of  the  court,  approying  and 
adopting  the  language  used  by  the  court  in  Stevens  y.  Hampton^ 
eupra^  says:  *'  The  objection  to  the  trustee  taking  such  acknowl- 
edgment is  analogous  to  the  one  forbidding  a  judge  to  pass  upon 
his  own  case.  Though  this  act  may  not  be  strictly  judicial,  it  is  of 
a  judicial  nature  and  requires  disinterested  fidelity.''  21  W.  Va. 
688. 

In  Eierr  y.  RussMy  69  IlL  666;  8.  a,  18  Am.  Bep.  634,  the  courts 
in  a  weU-considered  and  able  opinion,  held  as  the  necessary  con- 
clusion both  of  reason  and  the  decided  cases,  that  ^*  The  act  of  an 
officer  in  taking  the  priyy  examination  of  a  wife  and  her  acknowl- 
edgment of  a  deed  is  in  the  nature  of  a  judicial  act,  and  no  other 
eyidenoe  than  the  certificate  can  be  receiyed  to  proye  the  fact" 
Bnner  y.  Thompson,  46  111.  221;  Proffatt  Notaries,  §  155. 

The  liability  of  a  public  officer  to  an  ihdiyidual  for  his  negligent 
acts  or  omission  in  the  discharge  of  an  official  duty  depends  alto- 
gether upon  the  nature  of  the  duty  as  to  which  the  neglect  is  al- 
leged. Where  his  duty  is  absolute,  certain  and  imparative,  inyoly- 
ing  merely  the  execution  of  a  set  task — that  is,  if  the  duty  is  sim- 
ply ministerial — ^he  is  liable  in  damages  to  any  one  specially  injured 
either  by  his  omitting  to  perform  the  task  or  duty,  or  by  his  per- 
forming it  negligently  or  unskillfuUy.  On  the  other  hand,  when 
his  powers  are  discretionary,  to  be  exerted  or  withheld  according 
to  his  own  judgment  as  to  what  is  necessary  and  proper,  he  is  not 
liable  to  any  priyate  person  for  a  neglect  to  exercise  those  powers, 
nor  for  the  consequences  of  a  lawful  exercise  of  them  where  no  cor- 
mption  or  malice  can  be  imputed,  and  he  keeps  within  the  scope 
of  his  authority.  It  has  been  laid  down  as  a  general  principle  that 
if  a  public  officer  in  such  cases  simply  errs  in  the  discharge  of  his 
duty  he  IS  not  liable.  Donahoey.  BiehardSy  38  Me.  376;  Reed  y. 
Oonway,  20  Mo.  22;  Allen  y.  Blunt,  3  Story,  742;  Kendall  y. 
Storks,  3  How.  87. 

An  officer  possessing  such  discretionary  powers  is  spoken  of  as 
a  judicial  or  giiosi- judicial  officer  from  the  likeness  of  his  discre- 
tionary functions  to  those  of  a  judge  who  decides  controyersies  be- 
tween indiyiduals. 
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Judges  of  courtfl  of  record  are  never  accountable  in  damages  for 
their  judicial  acts  within  their  jurisdiction,  even  if  they  act  cor- 
ruptly or  oppressiyely,  being  in  such  case  impeachable  only.  Yatea 
V.  Lansing^  9  Johns.  395;  s.  c,  6  Am.  Dec.  290;  Taylor  v.  Mof- 
fatty  %  Blackf.  305. 

The  judicial  privilege  is  enjoyed  by  the  judges  of  inferior  as  well 
as  those  of  the  superior  courts.  But  as  these  exercise  special  and 
limited  i)owers  no  presumption  of  jurisdiction  is  made  in  their  fa- 
vor; and  even  where  they  act  within  their  jurisdiction  the  act  com- 
plained of  must  have  been  done  honestly  and  in  good  faith  to  ex- 
empt them  from  liability;  that  is,  they  are  not  liable  unless  they 
acted  from  malicious,  impure  or  corrupt  motives.  Oregory  v. 
Brown,  4  Bibb,  28;  Howe  v.  Mtuon,  14  Iowa,  510;  Brxggs  v.  Ward- 
welly  10  Mass.  356. 

Persons  exercising  judicial  functions,  by  whatever  name  they 
may  be  called,  enjoy  the  protection  of  this  judicial  privilege.  In- 
deed, any  officer  sworn  to  act  faithfully,  according  to  the  best  of 
his  ability,  and  according  as  things  shall  appear  to  him,  is  a  judicial 
officer  within  the  rule.  Thus  jurors  in  determining  their  verdict 
act  judicially.  So  do  courts-martial,  election  officers,  commission- 
ers in  bankruptcy,  etc.  See  Shear,  k  Bed.  on  Neg.,  §§  156  to  169, 
and  cases  cited. 

The  same  officer  may  be  charged  with  both  judicial  and  minis- 
terial duties.  When  he  is  in  the  exercise  of  the  latter,  that  is, 
purely  ministerial  functions,  he  is  of  course  not  protected  by  the 
judicial  privilege.  He  is  liable  for  negligence  like  every  other 
ministerial  officer.  There  is  a  distinction  between  those  officers 
whose  duties  are  of  a  general  public  nature  and  who  act  for  the 
profit  of  the  public  at  large  and  that  other  class  of  officers  who  are 
appointed  to  act,  not  for  the  public  in  general,  but  for  such  indi- 
viduals as  may  have  occasion  to  employ  them  for  specific  fees  paid. 
The  same  officer  may  have  duties  assigned  to  him  by  law  of  both 
classes  of  these  duties.  In  our  State  justices,  constables,  notaries 
and  sheriffs  may  be  regarded  as  such,  because  these  officers  are 
made  by  statute  conservators  of  the  peace  for  which  they  receive 
no  pay  from  individuals,  while  at  the  same  time  they  each  and  all 
receive  fees  for  services  performed  by  them  for  individuals.  But 
in  the  matter  now  before  us  this  distinction  is  not  very  material. 
The  important  distinction  is  between  judicial  or  j^tMMi-judipial 
functions  and  purely  ministerial  acts  or  duties.     When  th^  act 
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done  is  of  the  latter  character^  whether  done  by  a  jtMMi- judicial  or 
a  ministerial  officer,  there  never  has  been  any  question  that  the  offi- 
cer is  liable  in  damages  for  any  act  of  negligence  or  abuse  of  his 
office  to  any  individual  specially  injured  thereby.  Bobimon  v. 
Ohambwrlain,  34  N.  Y.  389;  Adait  v.  Brady,  4  Hill,  630;  s.  c,  40 
Am.  Bee.  305;  Hover  v.  Barhhoof,  44  N.  Y.  113. 

I  do  not  think  there  can  be  any  question,  according  to  both  rea- 
son and  authority,  that  the  official  act  of  taking  and  certifying  the 
acknowledgment  and  privy  examination  of  a  married  woman  to  a 
deed,  whether  done  by  a  court,  justice  or  notary,  is  in  its  nature  a 
judicial  act;  and  that  the  officer  is  not  liable  in  damages  for  such 
act,  however  imperfectly  he  may  perform  it,  unless  he  acted  from 
malicious,  impure  or  corrupt  motives.  It  is  a  duty  which  requires 
judicial  discretion,  and  therefore  to  exempt  the  officer  from  liabil- 
ity it  is  only  necessary  that  he  should  act  honestly  and  in  good 
faith  according  to  the  best  of  his  skill  and  judgment. 

This  conclusion  is  adverse  to  the  case  ot  Fogarty  v.  Finhy,  10 
GaL  ^d,9upra,  unless  that  case  can  be  considered  as  simply  an  in- 
terpretation and  enforcement  of  the  California  statute.  We  have 
DO  such  statute;  and  if  that  case  can  be  regarded  as  founded  on  the 
general  law^  it  stands  alone,  unsustained  by  the  decision  of  any 
other  court,  so  far  as  I  have  been  able  to  discover,  and  it  is  there- 
fore disapproved  as  being  unsupported  by  either  reason  or  au- 
thority. 

In  the  case  at  bar,  it  is  not  alleged  in  the  declaration  or  attempt 
to  be  proved  that  the  defendant  acted  either  corruptly  or  malicionsly. 
All  the  plaintiff  alleges  or  offers  to  prove  is  that  the  defendant 
acted  negligently  and  unskillf ully.  The  defect  in  the  certificate  is 
the  omission  of  the  essential  words,  that  the  wife  ^'declared  she 
had  willingly  executed  the  same  and  does  not  wish  to  retract  it." 
§  4,  chap.  73,  Oode,  p.  470.  This  was  unquestionably  a  fatal  defect. 
WaUon  V.  Michael,  21  W.  Va.  568;  Orove  v.  Zambro,  14  Grat.  501^ 

This  defect  is  apparent  upon  the  face  of  the  certificate,  and  it 
might  therefore  be  regarded,  as  insisted  by  the  defendant  in  error, 
that  the  loss  sustained  by  the  plaintiff  was  not  the  direct  result  of 
the  negligence  of  the  defendant,  but  that  the  proximate  cause  of 
the  loss  was  the  negligence  and  want  of  care  on  the  part  of  the 
plaintiff  or  his  attorney  in  having  the  deed  so  defectively  acknowl- 
edged placed  upon  record  and  paying  or  loaning  the  money  upon  it. 
WashtngUm  v.  B.  Jk  0.  R.  Co.,  17  W.  Va.  190;  Zowary  v.  Tele- 
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graph  Co.,  60  N.  T.  198;  s.  c,  10  Am.  Bep.  154;  Pmtuylvania 
JL  Co.  T.  Kerr,  62  Penn.  St.  353;  8.  0.,  1  Am.  Bep.  431;  Mc- 
Clung  y.  Sioux  R.  Co.,  3  Neb.  44. 

Having  thus  reached  the  conclusioii  that  the  plaintiff  was  not 
entitled  to  relief  upon  the  case  made  by  his  declaration,  nor  upon 
the  facts  proyed,  it  is  unnecessary  to  consider  the  many  objections 
and  exceptions  taken  to  the  rulings  of  the  court  during  the  trial. 
The  demurrer  to  the  declaration  should  have  been  sustained. 
For  the  reasons  aforesaid  the  judgment  of  the  Circuit  Court  in 
fayor  of  the  defendant  is  affirmed. 

Judgment  affirmed. 

NoTB  BT  THB  Refortbr.— In  (kMond  Bank  ef  8an4fng9  ▼.  Mwfe^,  GUI- 
foEnlm  Sapveme  Coart,  January,  1886,  the  following  is  an  abstract  of  the  case: 
In  NoTember,  1876,  one  Leroj  came  to  the  office  of  the  defendant,  a  notary 
pnbUo,  introdnced  himself  as  M.  B.  West,  and  reqaested  defendant  to  draw  a 
deed  to  certain  land  from  him  to  Henry  Harmon.  The  defendant  prepared 
the  deed,  Leroy  signed  the  name  M.  B.  West,  and  in  that  name  acknowledged 
the  execution.  The  defendant  thereupon  made  and  affixed  to  the  deed  his 
certificate,  certifying  in  substance  that  M.  B.  West,  the  person  described  in 
and  who  bad  executed  the  deed  as  grantor,  was  personally  known  to  him,  and 
had  acknowledged  before  him,  on  the  day  named  in  the  certificate,  that  he 
executed  the  deed.  Having  affixed  his  notarial  certificate,  defendant  handed 
the  deed  to  Leroy  and  he  carried  it  away.  Subsequently  Leroy  presented  him- 
self at  the  banking  house  of  the  plalntiilis,  introduced  himself  under  the  name 
*' Henry  Harmon  "  to  Mr.  E.  C.  Sessions,  the  plaintiffs'  president,  stated  that 
he  desired  to  borrow  (4,000  on  the  lot,  seventy-five  by  eighty  feet,  at  the 
north-east  comer  of  Grove  and  Fifteenth  streets,  in  Oakland.  Mr.  Sesnons 
had  a  block-book  of  Oakland  before  him,  and  turning  to  the  lot  mentioned 
saw  that  it  stood  in  the  name  of  M.  B.  West,  and  so  stated  to  Leroy  who,  by 
way  of  explanation,  said  that  he  had  made  a  trade  with  West  by  which  West 
was  to  convey  to  him  this  lot  in  Oakland  in  exchange  for  a  gravel  mine  and  a 
cash  payment;  that  West  had  made  the  deed,  and  left  in  escrow,  and  he 
wanted  the  money  to  enable  him  to  make  the  cash  payment  and  dose  the 
transaction.  The  examination  of  the  title  was  then  referred  to  the  plaintiff's 
sArcher,  who  reported  the  record  title  in  M.  B.  West.  Then  a  note  and  a 
mortgage,  in  which  "Henry  Harmon  of  Butte  county"  was  named  as  mort- 
gagor, and  the  plaintiff  as  mortgagee,  were  prepared.  A  day  or  two  later  Le- 
roy again  presented  himself  at  the  president's  room  in  the  bank  and  handed 
Mr.  Sessions  the  forged  deed.  He  looked  at  it,  and  then  took  Leroy  to  Garth- 
vrait,  the  note  teller,  and  requested  him  to  attend  to  the  note  and  mortgage. 
Garthwait  handed  the  papers  to  Dusenberry,  one  of  the  tellers,  who  was  also 
a  notary.  Leroy  then  signed  the  name  "Henry  Harmon"  to  the  note  and  mort- 
gage, and  Garthwait  signed  his  name  as  witness.  Dusenberry  thereupon,  as 
notary,  made  and  attached  to  the  mortgage  his  certificate,  certifying  in  sub 
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that  Hew7  Bannon,  the  pefson  described  in  and  wbo  bad  eaeeated  the 
mortgage,  was  penonallj  known  to  bim,  and  bad  aeknowledged  before  bim 
on  the  daj  named  in  bla  eertificate,  that  lie  ezeented  the  mortgage.  The  deed 
and  mortgage  were  then  sent  b j  the  plaintiff  to  the  leooider's  office  for  record, 
and  the  f4,000,  less  $110  f6r  interest  and  cbaiges,  was  paid  oTor.  No  one  of 
the  officers  of  the  plaintiff  bad  ever  seen  Jierrijr  nntil  tlie  daj  he  first  came  and 
introdnoed  himself  to  Mr.  Sessions  as  Heni/  Harmon,  nor  was  anj  inquirj 
made  bj  anj  one  of  them  at  anjr  time  daring  the  negotiations  for  the  loan  as 
to  bis  ^dentitj.  Edd,  in  an  action  to  recoyer  apon  the  bond  of  the  defendant 
that  the  latter  was  not  liable  to  the  plaintiff,  that  the  negligence  of  thede- 
isndant  was  not  the  proximate  cause  of  the  loss,  bnt  tliat  the  plaintiff's  negw 
ligence  was  the  proximate  cause  of  its  loss. 

In  Soatt&n  y.  Ffsffon,  fid  Iowa,  886,  It  was  held  tliat  where  a  statute  makes 
any  officer  liable  who  "knowingly  mis-states"  any  thing  in  a  certificate,  a 
notary  public  is  not  liable  for  limply  negligently  mis-stating.  The  court  said: 
"  We  do  not  say  tliat  there  would  be  no  liabiUty  in  the  absence  of  a  statute," 
Imt  they  hold  that  the  statute  limits  it. 

In  such  eases  the  plaintiff  must  prove  a  dear  and  intentional  dereliction  of 
dotty.    Com.  Y.  Hainsi,  07  Peon.  St.  228;  a.  c,  80  Am.  Rep.  806. 

If  a  notary  certifies  that  he  Is  personally  acquainted  with  a  grantor,  when  he 
Is  not»  he  Is  liable  for  an  imposition,  although  heh#ai'»««dilwi«iit|fioaleothsfw 
to  be  tnie.    Okiu  y.  Mt^tr,  8  Ma  App^  4ia 
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(lOON.T.SU 
Aif0noff — mitiee  of  trtut  to  haink. 

An  insolvent  Ann  of  oommi8slo&  merchants  opened  a  bank  aoeonnl  in  their 
name,  adding  the  word  "  agents,"  in  order  to  protect  the  principal.  The 
hank  knew  of  that  purpose.  The  agents  deposited  the  proceeds  of  the 
principal's  goods,  and  on  settlement  gave  him  a  check  to  balance.  HM^ 
that  the  bank  might  not  charge  to  that  account  a  debt  of  the  agents,  even 
bj  their  consent. 

ACTION  on  a  check.    The  head-note  shows  the  facta.     The 
plaintiff  had  judgment  below. 

Tho8.  Allison^  for  appellant 

E.  More,  for  respondents. 

AjTDREWSy  J.  The  relation  between  a  commission  agent  for  the 
sale  of  goods  and  his  principal  is  fiduciary.  The  title  to  the  goods 
until  sold  remains  in  the  principal,  and  when  sold,  the  proceeds, 
whether  in  the  form  of  money,  or  notes,  or  other  securities,  belong 
to  him,  subject  to  tho  lien  of  commission  agent  for  advances  and 
other  chargep.    The  agent  holds  the  goods  and  the  proceeds  upon 
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sn  implied  tmst  to  dispose  of  the  goods  according  to  the  directions 
of  the  principal^  and  to  account  f or,  and  pay  over  to  him  the  pro- 
ceeds from  sales.  The  relation  between  the  parties  in  respect  to 
the  proceeds  of  sales  is  not  that  of  debtor  and  creditor  simply.  The 
money  and  securities  are  specifically  the  property  of  the  principal^ 
and  he  may  follow  and  reclaim  them,  so  long  as  their  identity  is 
not  losty  subject  to  the  rights  of  a  bona  fide  purchaser  for  value. 
In  case  of  the  bankruptcy  of  the  agent,  neither  the  goods  nor  their 
proceeds,  would  pass  to  assignees  in  bankruptcy  for  general  admin- 
istration, but  would  be  subject  to  the  paramount  claim  of  the  prin- 
cipaL  Chesterfield  Manufacturing  Co,  y.  Dehon,  5  Pick.  7;  s.  o., 
16  Am.  Dec.  367;  Merritty.  Bank  ofNorfolhy  19  Pick.  32;  Thompeon 
V.  Perkifie,  3  Mason,  232;  Knatchhully.  Hattet,  13  Ch.  Div.  696;  Du- 
ffuid  ▼.  Edwards  J  50  Barb.  290;  Story  Agency,  §  229.  The  relation 
between  a  principal  and  a  consignee  for  sale  is  however  subject  to 
modification  by  express  agreement,  or  by  agreement  implied  from  the 
course  of  business  or  dealing  between  them.  The  parties  may  so  deal 
that  the  consignee  becomes  a  mere  debtor  to  the  consignor  for  the 
proceeds  of  sales,  having  the  right  to  appropriate  the  specific  pro- 
ceeds to  his  own  use. 

In  the  present  case  the  bank  account  against  which  the  check 
was  drawn  represented  trust  moneys  belonging  to  the  principals 
for  whom  Wilson  &  Bro.  were  agents.  The  deposits  to  the  credit 
of  this  account  were'  made  in  the  name  of  the  firm,  with  the  word 
"agents''  added.  They  were  the  proceeds  of  commission  sales. 
Wilson  &  Bro.  became  insolvent  in. October,  1878,  and  they  opened 
the  account  in  this  form  for  the  purpose  of  protecting  their  prin- 
cipals, which  purpose  was  known  to  the  bank  at  the  time.  The 
check  in  question  was  drawn  on  this  account  in  settlement  for  a 
balance  due  to  plaintiffs,  upon  cash  sales  made  by  the  drawers  as 
their  agents.  It  is  clear  upon  the  facts  that  the  fund  represented 
by  the  deppsit  account  was  a  trust  fund,  and  that  the  bank  had  no 
right  to  charge  against  it  the  individual  debt  of  Wilson  &  Bro. 
The  bank  having  notice  of  the  character  of  the  fund  could  not  ap- 
propriate it  to  the  debt  of  Wilson  &  Bro.,  even  with  their  consent 
to  the  prejudice  of  the  cestui  que  trusts.  The  supposed  difficulty 
in  maintaining  the  action  arising  out  of  the  fact  that  the  money 
deposited  was  not  the  specific  proceeds  of  the  plaintiffs'  goods,  is 
answered  by  the  case  of.  Van  Aim  y.  American  Nat.  Bank,  62  N.  Y.  1. 
Conceding  that  Wilson  k  Bro.  used  the  specific  proceeds  for  their 
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own  purposes,  and  their  identity  was  lost,  yet  when  they  made  up 
the  amounts  so  used,  and  deposited  them  in  the  trust  account,  the 
amounts  so  deposited  were  impressed  with  the  trust  in  favor  of  the 
principals,  and  became  substituted  for  the  original  proceeds  and 
subject  to  the  same  equities.  The  objection  that  the  deposit  ac- 
count represented  not  only  the  proceeds  of  the  plaintifiV  goods  but 
also  the  proceeds  of  goods  of  other  persons,  and  that  the  other 
parties  interested  are  not  before  the  court,  and  must  be  brought  in 
in  order  to  haye  a  complete  determination  of  the  controyersy,  is 
not  well  taken.  The  objection  for  defect  of  parties  was  not  taken 
in  the  answer,  and  moreover  it  does  not  appear  that  there  are  any 
unsettled  accounts  of  Wilson  &  Bro.  with  any  other  person  or  per- 
sons for  whom  they  were  agents.  The  check  operated  as  a  setting 
apart  of  so  much  of  the  deposit  account  to  satisfy  the  plaintiffs' 
claim*  It  does  not  appear  that  the  plaintiffs  are  not  equitably 
entitled  to  this  amount  out  of  the  fund,  or  that  there  is  any  con- 
flict of  interest  between  them  and  any  other  person  or  persons  for 
whom  Wilson  &  Bro.  acted  as  consignees.  The  presumption,  in  the 
absence  of  any  contrary  indication,  is  that  the  fund  was  adequate 
to  protect  all  interests,  and  that  Wilson  &  Bro.  appropriated  to  the 
plaintiffs  only  their  just  share. 

We  are  of  opinion  that  the  judgment  was  properly  directed,  and 

it  should  therefore  be  affirmed. 

Judgment  affirmed. 
All  concur.  ■ 

. 
OiULWVORD  y.  Wist  Sidb  Bavk. 

(lOON.  T.fiO.) 
Bank — cheek — aUeraiian, 

The  plaintlil,  oontemplatiiig  an  abeenoe  for  a  few  dajs,  on  April  90  drew  his 
oheek  on  the  defendant  bank,  dated  April  38,  payable  to  his  clerk,  and  left 
it  with  the  clerk  with  directions  to  draw  the  monej  on  the  89d,  If  he  did  not 
return  before  noon,  and  give  it  to  the  foreman  to  pay  off  employees.  The 
clerk  altered  the  date  to  the  2lBt,  drew  the  money  on  that  date  and  ab- 
sconded. The  plaintiff  did  not  return  until  after  the  time  appointed.  HM, 
that  the  defendant  might  not  charge  the  check  to  the  plaintUTs  account. 

ACTION  for  balance  of  a  deposit.     The  head-note  states  the 
case.    The  defendant  had  judgment  at  trial,  which  was  re- 
versed at  General 
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Jakn  C:  Bhaw,  for  appellant. 
Z>.  JT.  PorUr,  for  reBpondent. 

BuoBB^  0.  J.  The  relation  exinting  between  a  bank  and  its  de- 
poflitor  iSy  in  a  strict  sense,  that  of  debtor  and  creditor;  bat  in  dis- 
charging its  obligation  as  a  debtor  the  bank  must  do  so  subject  to 
the  rules  obtaining  between  principal  and  agent. 

In  disbursing  the  customer's  funds,  it  can  pay  them  only  in  the 
usual  course  of  business  and  in  conformity  to  his  directions.  In 
debiting  his  account  it  is  not  entitled  to  charge  any  payments  ex- 
cept those  made  at  the  time  when,  to  the  person  whom,  and  for 
the  amount  authorized  by  him.  Wheeler  y.  Guild,  20  Pick.  545; 
Dan.  on  Neg.  Inst.,  §  1818.  It  receiTesthe  depositor's  funds  upon 
the  implied  condition  of  disbursing  them  according  to  his  order, 
and  upon  an  accounting  is  liable  for  all  such  sums  deposited,  as  it 
has  paid  away  without  receiving  yalid  direction  therefor.  The 
bank  is  from  necessity  responsible  for  any  omission  to  discover  the 
original  terms  and  conditions  of  a  check  once  properly  drawn  upon 
it,  because  at  the  time  of  payment  it  is  the  only  party  interested  in 
protecting  its  integrity  who  has  the  opportunity  of  inspection,  and 
it  therefore  owes  the  duty  to  its  depositors  of  guarding  the  fund 
entrusted  to  it  from  spoliation.  This  liability  arises,  although  an 
alteration  of  a  material  part  of  his  order  has  been  effected,  even 
though  it  be  done  so  skillfully  as  to  defy  detection  by  examination. 
Dan.  on  Neg.  Inst.,  §  1660.  This  follows  from  the  fact  that  after 
it  is  put  in  circulation  it  passes  beyond  the  reach  of  its  maker,  who 
has  no  opportunity  until  after  it  has  fulfilled  its  office,  of  inspec- 
ting it  and  protecting  himself  from  the  loss  occasioned  by  a  fraud- 
ulent alteration.  This  opportunity  the  banker  has  and  he  is  re- 
sponsible for  any  want  of  vigilance  in  detecting  an  alteration  of  an 
order  after  it  has  once  been  correctly  drawn,  with  its  blank  places 
properly  filled  up,  and  is  put  in  circulation  by  the  maker. 

The  liability  of  the  banker  however  for  a  loss  occasioned  by  neg- 
lect to  exercise  such  yiligance  is  confined  to  the  maker  alone.  So 
lur  as  other  parties,  through  whose  hands  an  altered  check  passes, 
are  concerned,  they  haye  the  same  opportunity  for  detecting  fraud- 
ulent alterations  in  the  body  of  the  check  that  the  banker  has,  and 
as  to  them,  after  payment*  he  is  reaponsible  only  for  the  genuine- 
ness of  the  maker's  signstare.  Bank  of  Commerce  v.  Union 
VoT-.  r.III  — 20 
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Bank,  8  N.  Y.  230.  The  principle  stated  in  WhUe  y.  Cbniinentat 
Bank,  64  N.  T.  316;  &  c,  29  Am.  Rep.  61  v';  Marine  National 
Bank  y.  National  City  Bank,  69  N.  Y.  67;  s.  c,  17  Am.  Rep. 
305y  and  kindred  cases,  that  the  drawees  of  a  check  or  bill  are  held 
to  a  knowledge  of  the  signature  only  of  their  correspondents,  the 
drawers,  and  not  for  a  want  of  knowledge  of  the  genuineness  of 
the  body  of  the  instrument,  applies  only  as  between  them  and  such 
other  parties  as  have  equal  opportunity  of  inspection,  and  equal 
means  for  determining  the  existence  of  an  alteration.  Such  parties 
take  the  paper  relying  solely  upon  the  reputed  responsibility  of 
their  transferrers  and  the  other  parties  to  it  and  its  apparent  genu- 
ineness, and  they  therefore  deal  in  it  at  their  peril.  They  have  no 
duty  to  perform  in  respect  to  it  except  that  of  guarding  their  own 
interests,  and  in  bujring  and  transferring  it  to  others  they  take  the 
risk  of  loss,  occurring  from  fraudulent  alterations. 

The  questions  arising  on  such  paper  between  drawee  and  drawer 
however  always  relate  to  what  the  one  authorized  the  other  to  do. 
They  are  not  questions  of  negligence  or  of  liability  of  parties  upon 
commercial  paper,  but  are  those  of  authority  solely.  In  this  view 
it  has  been  held  when  the  check  of  a  depositor  was  fraudulently  al- 
tered from  £3  to  £300  after  issue  and  was  paid  by  the  bank  at  the 
latter  amount,  that  the  bank  was  entitled  to  charge  only  £3  to  the 
depositor.  Hall  v.  Fuller ^  5  B.  &  C.  750.  Bailey,  J.,  said:  "If 
the  banker  unfortunately  pays  money  belonging  to  the  customer 
upon  an  order  not  genuine  he  must  suffer,  and  to  justify  the  pay- 
ment he  must  show  that  the  order  was  genuine,  not  in  the  signa- 
ture only,  but  in  every  respect.". 

The  question  of  negligence  cannot  arise  unless  the  depositor  has 
in  drawing  his  check  left  blanks  unfilled,  or  by  some  affirmative 
act  of  negligence  has  facilitated  the  commission  of  a  fraud  by  those 
into  whose  hands  the  check  may  come.  Young  v.  Orote,  4  Bing. 
253;  Dan.  Neg.  Inst.,  §  1659. 

The  theory  that  a  party  who  makes  and  issues  commercial  paper 
properly  and  carefully  drawn,  to  express  the  liability  which  he  in- 
tends to  assume,  is  chargeable  with  negligence  on  accQunt  of  the- 
criminal  act  of  another  in  altering  it  after  its  issue,  would  render  him 
a  warrantor  against  such  acts  and  is  repugnant  to  justice  and  reteon. 

In  the  present  case  the  plaintiff,  on  the  20th  of  April,  intending^ 
to  be  absent  from  his  place  of  business  for  a  few  days,  drew  his 
check  on  the  defendant,  dated  April  22,  for  $700,  payable  to  his^ 
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elerk^  one  Moigan,  for  the  piirpoee  of  enabling  him  to  obtain  funds 
to  pay  wages  becoming  due  to  the  drawer's  employees  on  the  22d. 
The  check  was  left  in  the  drawer's  check-book  in  his  safe,  with  di- 
rections to  Morgan,  who  had  a  key  to  the  safe,  to  take  the  check 
on  the  22d,  draw  the  money  and  deliver  it  to  his  foreman  to  pay 
oat  to  the  employees  in  case  the  drawer  did  not  retnm  before  noon 
npon  that  day.  The  plaintiff  did  not  return  until  after  the  time  ap- 
pointed, but  on  the  21st  Morgan  took  the  check  and  having  altered 
the  date  to  the  2l8t  drew  the  money  from  the  bank  and  absconded, 
with  the  funds  on  the  same  day. 

The  check  as  drawn  conferred  no  authority  on  the  bank  to  pay  it 
before  its  date.  Oodin  y.  Bank  of  Commonwealth^  6  Duer,  76;  Mohawk 
Bank  y.  Broderick,  10  Wend.  804;  s.  o.,  27  Am.  Dec.  192;  13  Wend. 
133.  Such  payment  did  not  therefore  justify  the  bank  in  charging  the 
check  to  the  plaintiff.  The  bank  undoubtedly  had  the  same  right 
as  any  other  person  to  purchase  a  post-dated  check  and  enforce  it 
against  the  drawer  in  case  of  his  liability  thereon.  This  right  to 
enforce  payment  however  depended  upon  the  question  whether  the 
purchaser  became  a  bonafide  holder  of  the  paper,  and  also  whether 
it  was  then  a  valid  obligation  of  the  maker.  A  material  alteration 
of  its  terms  after  execution  and  before  payment  would  destroy  its 
validity.  A  change  in  its  date,  whereby  the  time  of  its  payment 
was  accelerated,  was  undoubt'Cdly  such  an  alteration.  Thus  it  was 
held  in  the  case  of  Vance  v.  Lowther,  1  Exch.  Div.  176;  s.  c, 
16  Eng.  Bep.  583,  where  the  date  of  a  check  had  been  altered 
from  March  2d  to  March  26th,  and  as  thus  altered  was  attempted 
to  be  enforced  against  the  drawer  by  one  who  had  paid  value  to  an 
unlawful  holder  for  it,  that  such  alteration  vitiated  the  check  and 
no  recovery  could  be  had  thereon. 

Whenever  the  legal  rights  and  liabilitiesof  amaker  of  commercial 
paper  are  changed  in  a  material  respect  by  a  fraudulent  alteration 
of  the  obligation,  such  alteration  vitiates  the  instrument,  and  the 
question  whether  it  is  material  or  not  is  one  of  law  for  the  court. 
2  Pars.  Notes  and  Bills,  5<2;  2  Pars.  Gont.  721;  Dan.  Neg.  Inst. 
§§  1378,  1658;  Booth  v.  Potaers,  56  N.  Y.  29. 

The  absence  of  a  date  upon  a  negotiable  instrument  at  its  incej)- 
tion,  or  the  fact  that  it  is  post  or  ante-dated,  may  not  be  material 
npon  the  question  of  its  validity;  but  when  a  date  has  been  once 
inserted  and  its  time  of  payment  has  been  thus  fixed,  such  date  is 
material  and  can  not  be  altered  without  the  consent  of  the  maker. 
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Dan.  Neg.  Infit,  1376-77, 1577-78;  2  Para.  Notes,  562;  SUphmitY. 
Graham^  7  Serg.  &  B.  505;  s.  o.,  10  Am.  Dea  485. 

In  the  present  case  the  cheek  was  never  a  yalid  instrament  for 
any  purpose,  because  it  had  become  vitiated  by  a  fraudulent  altera- 
tion before  it  had  any  inception.  It  never  came  into  the  hands  of 
any  person  entitled  to  enforce  it  for  any  amount  or  for  any  purpose 
as  against  its  maker.  The  whole  object  of  the  check  had  failed  be- 
fore the  legally  appointed  time  for  its  payment,  by  reason  of  the 
unauthorized  act  of  the  bank  in  paying  it,  and  thereby  enabling 
the  fraudulent  holder  to  abscond  with  its  proceeds.  The  check 
was  never  therefore  a  legal  obligation  enforceable  i^ainst  the  drawer 
by  its  owner  and  holder. 

It  is  claimed  by  the  appellant  that  even  if  it  be  held  that  the 
defendant  had  no  authority  to  pay  this  check  on  the  21st,  having 
become  its  owner  and  having  kept  it  until  after  its  true  date,  it 
was  then  entitled  to  charge  it  to  the  plaintiff,  because  it  then  cor- 
responded not  only  as  to  amount,  but  as  to  the  time  of  payment, 
with  the  obligation  which  the  plaintiff  intended  to  and  did  in  fact 
assume.  There  is  some  authority  for  the  proposition  that  a  banker 
after  payment  has  the  right  to  hold  an  altered  check  for  its  correct 
amount  as  against  the  maker.  ITatt  v.  Fuller,  supra;  Susquehanna 
Bank  v.  Lootnis,  85  N.  Y.  207;  s.  o.,  39  Am.  Bep.  652;  Bedinghn  v. 
Woods f  45  Gal.  406 .  In  these  cases  however  the  checks  had  received 
a  legal  inception  upon  their  delivery  to  holdera  for  value,  and  as  thus 
delivered  authorized  their  drawees  to  pay  them  and  debit  the  makers 
with  the  sum  originally  specified  therein.  Such  instruments  not  only 
conferred  authority  to  pay  their  true  amount  upon  their  drawees, 
but  also  created  a  legal  liability  in  case  of  non-payment  against  their 
drawen  for  the  repayment  of  that  amount,  and  the  right  to  enforce 
such  power  or  liability  would  no  doubt  pass  as  an  incident  to  the 
transfer  of  the  check  to  any  holder  in  good  foith.  2  Pars.  Bills 
and  Notes,  582.  But  we  cannot  see  how  the  principle  stated  in 
these  cases  can  bene6t  the  defendant,  for  the  possibility  that  the 
check  could  ever  become  a  legal  liability  in  the  hands  of  any  per- 
son  was  destroyed  by  its  fraudulent  alteration  before  inception.  In 
the  hands  of  Morgan  the  check  created  no  liability  in  his  favor 
against  its  drawer.  There  never  existed  therefore  either  a  valid 
written  obligation  against  the  plaintiff,  or  an  original  legal  liability 
to  any  one  enforceable  after  the  destniotion  of  the  written  instra- 
ment by  its  fraudulent  alteration* 
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The  transfer  of  the  check  by  Morgan  under  the  circumstances 
could  not  therefore  cany  to  another  a  right  founded  either  upon 
the  Titiated  check  or  upon  an  original  liability  which  neyer  in 
fact  existed. 

When  a  negotiable  instrument  constitutes  in  itself  the  only  obli- 
gation existing  against  its  maker,  all  remedies  thereon  are  lost  by 
its  fraudulent  alteration,  and  the  law  refuses  to  create  a  new  con- 
tract to  supply  the  place  of  the  one  destroyed.  Booth  y.  Powers, 
56  N.  Y.  31;  :d  Pars.  Bills,  572;  Memory.  Huneie,  55  N.  Y.  412. 

It  follows  that  there  is  no  principle  upon  which  the  defendant 
has  the  right  to  charge  the  check  in  question  for  any  amount  to  the 
plaintifr. 

The  judgment  should  therefore  be  afl&rmed. 

Judffm&ni  qfirmetL 
AU  ooDOor. 


ZOBLLBB  y.    BiLBT. 
(100  N.  T.  lOB.) 

Mortgage — chattel —ftraudtUent  —  title  of  pwrehtmr. 

A  puieiuuMr  in  good  faith  on  f oredosnre  of  a  chattel  mortgage  made  to  de- 
fraud creditors  gets  good  title. 

AOTION  for  conyersion.    The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 

James  D.  BeUj  for  appellant 

Thoe.  B.  Peareall,  for  respondent. 

Earl,  J.  On  the  26th  day  of  September,  1878,  James  Oaya- 
nangh,  being  the  owner  of  some  carriages,  horses  and  other  chattels 
used  in  a  liyery  stable  kept  by  him  in  the  city  of  Brooklyn,  mort- 
gaged them  to  Joseph  H.  Strauss  to  secure  the  payment  to  him  of 
tl,000  and  interest  on  demand.  Strauss  took  possession  of  the 
property  under  his  mortgage  January  21,  1879,  and  on  that  day 
caused  it  to  be  sold  by  auction,  at  which  he  purchased  it  for  1 1,000. 
On  the  same  day  he  sold  it  to  Joseph  Oayanaugh,  a  son  of  James, 
for  $1,000,  and  took  from  Mm  a  mortgage  thereon  to  secure  the 
whole  purchase-price  payable  on  demand.    On  the    1 9th  day  of 
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May,  1880,  StransB  Bold  and  aarigned  the  mortgage  to  the  phuntiff 
for  the  Bum  of  $7(K)  paid  to  him»  and  he  took  pooooooion  of  the 
property  mortgaged.  Thereafter  Thomae  M.  Riley,  as  aherifl  of 
Kings  county,  the  defendant's  intestate,  seized  and  took  from 
plaintiff's  possession  one  of  the  carriages  nnder  an  execution  issued 
upon  a  judgment  recovered  against  Jamee  Oayanaugh  by  James  M. 
Quimby  and  others,  and  then  this  action  was  commenced  to  recoyer 
for  the  conversion  of  the  carriage.  The  sheriff  in  his  answer  al- 
leged that  the  carriage  was  the  property  of  James  Oavanaugh,  and 
justified  the  taking  under  the  judgment  and  execution  named. 
Upon  the  trial  the  plaintiff's  title  and  the  taking  were  proved  as 
alleged.  The  sheriff  did  not  give  formal  proof  of  the  judgment  and 
execution,  but  they  seem  to  have  been  assumed  upon  the  trial  with- 
out dispute,  and  we  will  assume  them  for  the  purposes  of  this  ap- 
peal. At  the  close  of  the  plaintiff's  proofs  the  defendant  put  in 
evidence  the  proceedings  had  and  judgment  recovered  in  an  action 
brought  by  Quimby  and  others  against  Joseph  H.  Strauss,  Baldwin 
F.  Strauss  and  James  Oavanaugh,  to  recover  damages  for  a  con- 
spiracy to  defraud  them  in  the  collection  of  the  same  judgment 
against  James  Oavanaugh,  upon  which  the  execution  above  men- 
tioned was  issued,  and  another  judgment,  and  claimed  that  by  that 
judgment  it  was  conclusively  established  that  the  mortgage  exe- 
cuted by  James  Oavanaugh  to  Joseph  H.  Strauss,  above  mentioned, 
was  fraudulent  and  void,  and  that  the  plaintiff  was  estopped  by  that 
judgment,  and  the  trial  judge  so  held,  and  nonsuited  the  plain- 
tiff. The  sole  matter  for  our  determination  is  the  effect  of  that  ad- 
judication upon  the  rights  of  the  plaintiff  in  this  action. 

In  the  conspiracy  action  the  plaintiffs  alleged  the  recovery  by 
them  of  two  judgments  against  James  Oavanaugh,  one  for  $223.43, 
March  26,  1877,  and  another  for  $498.51,  April,  1877,  and  that 
the  defendants  had  conspired  and  fraudulently  done  various  things 
to  defeat  them  in  the  collection  of  their  judgments,  and  among 
other  things  they  alleged  that  Oavanaugh  had  placed  a  mortgage 
of  tl,500  upon  his  livery  property  to  Oroghan  and  Haley,  which 
was  fraudulent  and  without  consideration;  that  the  defendants  held 
out  and  pretended  that  one  Louis  Baer,  a  relative  of  the  defendants 
Strauss,  owned  the  property,  and  that  Oavanaugh,  also  gave  the 
mortgage  hereinbefore  mentioned  of  $1,000  to  Joseph  H. 
Strauss,  which  sum  was  not  then  due  or  owning  to  him.  ITpon^ 
the  trial  of  that  action  evidence  was  given  by  the  plainti£Es  therein 
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to  eatabliflh  the  various  acts  of  conspiraoy  and  fraud  alleged  against 
the  dc£cnd«4:it8,  and  the  defendants  gave  eyidenoe  tending  to  show 
that  the  mortgages,  and  particolarly  the  mortgage  for  $1,000,  were 
given  for  full  consideration.  The  judge  presiding  at  the  trial  of 
that  action  charged  the  jury  that  if  the  defendants  were  guilty  of 
the  wrongs  alleged,  the  plaintiffs  were  entitled  to  a  verdict  for  the 
damages  sustained  by  them,  which  verdict  should  include  the 
amount  of  the  two  judgments  and  interest  and  other  damages 
caused  to  the  plaintiffs.  The  jury  rendered  a  verdict  for  tl,dOO 
against  James  Cavanaugh  and  Joseph  H.  -Strauss,  and  found  no 
cause  of  action  against  the  other  Strauss.  Joseph  H.  Strauss  ap- 
pealed from, the  judgment  entered  against  him  to  the  General  Term 
and  from  affirmance  there  to  this  court,  and  here  the  judgment 
was  affirmed.    90  N.  T.  664. 

We  are  of  opinion  that  that  judgment  did  not  conclusively  es- 
tablish, as  against  the  plaintiff,  that  the  mortgage  assigned  to  him 
was  inoperative  and  void,  and  thus  did  not  give  him  a  valid  lien 
upon  or  title  to  the  carriage  taken  by  the  sheriff.  (1.)  It  is  not 
clear  that  the  jury  found  in  the  conspiracy  action  that  the  mort- 
gage for  tl,000  was  fraudulent  and  without  consideration.  There 
was  abundant  evidence  from  which  they  could  have  found  that  that 
mortgage  was  based  upon  a  full  consideration,  and  that  it  was  given 
to  secure  Joseph  H.  Strauss  for  an  honest  debt.  The  proof  was 
very  strong,  if  not  conclusive,  that  Cavanaugh  owed  Groghan  and 
Daley  only  about  $400,  and  that  he  gave  the  mortgage  for  $1,500, 
for  the  express  purpose  of  defrauding  Quimby  &  Go.  from  collect- 
ing their  debts,  and  the  giving  of  that  mortgage  and  other  wrong- 
ful acts  may  have  induced  the  verdict,  while  the  jury  found  the 
other  mortgage  valid  and  free  from  fraud.  It  is  sufficient  to  say 
that  we  cannot  be  certain  that  there  was  in  that  action  any  adjudi- 
cation condemning  that  mortgage,  and  the  burden  was  upon  the 
defendant  to  establish  that  fact  Clemefu  v.  ClemenSy  37  N.  Y.  59; 
RwfsM  w  Place,  94  U.  S.  606.  (2.)  Neither  the  plaintiff  nor  Jo- 
seph Cavanaugh  was  a  party  to  that  action,  and  therefore  they  were 
not  bound  by  the  adjudication  therein.  The  action  was  originully 
conunenced,  against  the  defendants  Strauss  alone  November  9, 1878. 
Subsequently  James  Gavanaugh  was  added  as  a  party,  and  the 
amended  summons  and  complaint  were  served  upon  him  November 
14,  1879.  The  action  was  tried  and  verdict  therein  rendered  March 
95, 1880,  and  the  judgment  was  entered  ¥*y  27,  1880.   The  livery 
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property  was  sold  to  Joseph  Gavanaugh  January  21, 1879,  on  which 
day  he  took  possession  thereof  and  execnted  the  mortgage  under 
which  the  plaintiff  claims,  and  that  mortgage  was  assigned  to  the 
plaintiff  May  19,  1880.  It  is  thus  seen  that  long  before  the  con- 
spiracy action  was  commenced  against  James  Cayanaugh,  Joseph 
Oavanaugh  had  obtained  his  title  to  the  property  through  a  sale 
made  under  a  power  giyen  by  James.  It  matters  not  that  he  took 
his  title  immediately  from  Joseph  H.  Strauss,  who  was  a  party  to 
that  action,  as  the  title  came  to  him  before  verdict  and  judgment 
in  that  action.  Therefore  no  adjudication  made  in  that  action 
subsequently  to  his  purchase  could  bind  him.  Freem.  Judg.,  §  201 ; 
Adamsy.  Barnes,  17  Mass.  865;  Campbell  y.  ffatt^  16  <N.  Y.  575. 
There  was  no  adjudication  upon  the  plaintiff's  mortgage  or  title  in 
that  action,  and  he  has  all  the  right  and  title  which  Joseph  Caya- 
naugh had,  and  he  holds  under  him.  (8.)  But  there  is  a  still  more 
radical  answer  to  the  alleged  estoppel.  We  may  assume  that  it  was 
established  in  the  conspiracy  action  that  the  mortgage  of  James 
Oavanaugh  was  fraudulent,  and  made  with  intent  to  hinder  and 
delay  Quimby  &  Go.  in  the  collection  of  their  judgment,  and  yet 
the  nonsuit  cannot  be  upheld.  Joseph  Oavanaugh  must  hero  be 
deemed  a  bofia  fide  purchaser  of  the  property  for  yalue.  Whether 
his  title  be  deemed  to  have  come  from  James  Oavanaugh  or  Joseph 
H.  Strauss,  or  from  both  of  them,  it  was  perfect  against  the  whole 
world.  Even  if  they  intended  f  r^ud  in  the  disposition  of  the  prop- 
erty they  made,  they  could  give  a  good  title  to  a  bona  fide  purchaser 
for  value,  and  such  he  was,  as  he  gave  his  promissory  not^es  for  the 
property  and  paid  one  or  more  of  them.  A  person  who  has  pur- 
chased property  under  such  circumstances  that  the  seller  could  avoid 
it  for  fraud  can  yet  give  a  good  title  to  a  bona  fide  purchaser  for 
value.  Simpson  v.  Dellfoyo,  94  N.  Y.  189.  So  a  debtor  may  dis- 
pose of  his  property  with  the  intent  to  defraud  his  creditors  and 
yet  give  a  good  title  to  one  who  pays  value  and  has  no  knowledge 
of,  and  does  not  participate  in  the  fraud.  2  R.S.  137,  §  5;  Sfan'n 
v.  Kelly,  88  N.  Y.  418;  Murphy  v.  Briggi<,  89  N.  Y.  446;  Parker 
V.  Conner,  93  N.  Y.  118;  s.  c,  45  Am.  Rep.  178.  Therefore  after 
the  sale  of  this  property  to  Joseph  Oavanaugh  it  ceased  to  be  the 
property  of  James  Oavanaugh  for  any  purpose.  It  had  passed  be- 
yond the  reach  of  his  creditors  and  could  not  be  seized  for  his 
debts  except  upon  proof  of  a  fraudulent  intent  by  him  and  Joseph 
H.  Strauss  not  only,  but  also  upon  proof  assailing  for  fraud  the  pur- 
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chase  of  Joseph  Cavanaugh.  Therefore  if  it  should  be  held  that 
the  mortgage  of  James  Gavanaugh  to  Strauss  was  fraudulent  and 
Toid  as  to  the  judgment  creditors  of  the  mortgagor,  that  would  not 
justify  the  seizure  of  the  property  in  the  possession  of  Joseph  Cava- 
naughy  or  of  any  one  who  purchased  it  from  or  under  him. 

It  cannot  be  well  claimed  that  this  plaintiffs  rights  are  in  any 
way  affected  because  the  mortgage  assigned  to  him  was  given  and 
assigned  while  the  conspiracy  action  was  pending.  That  action 
was  not  commenced  to  determine  the  status  of  that  mortgage,  or  of 
the  prior  mortgage,  or  of  the  property  covered  thereby,  and  that 
mortgage  and  that  property  were  not  the  sulgect  of  that  action. 
It  was  simply  an  action  to  recover  damages  for  a  conspiracy,  and 
hence,  certainly  as  no  complaint  had  been  filed,  the  pendency  of  that 
action  was  not  notice  to  any  one  not  a  party  thereto  of  any  infirmity 
in  or  claim  against  either  mortgage.     Leitch  v.  Wells,  48  N.  Y.  585. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

All  concur.  JudgmeiU  reversed, 

Pboplb  v.  Oarr. 

(lOON.T.  »1) 
OomtUutianal  law — *' Judge'*  —  surrogate. 

A  sonogaie  Is  not  within  the  oonstitational  provision  that  "  no  penon  shill 
hold  the  office  of  Justice  or  judge  of  any  court "  after  becoming  seventy 
years  dd. 

MAMDAMUS  to  the  secretary  of  State  requiring  him  to  give 
notice  of  election  of  a  surrogate.    The  opinion  states  the  case. 
The  relator  had  judgment  below. 

C.  F  Tabor  and  Calvin  Froet,  for  appellant 

M  L.  Cobb,  for  respondent. 

RjLPAJJJOf  J.  The  question  to  be  determined  on  this  appeal  is 
whether  the  provision  contained  in  section  13  of  article  6  of  the 
Constitution,  to  the  effect  that  *^  no  person  shall  hold  the  office  of 
judge  or  justice  ol  any  court  longer  than  until  and  including  the 
last  day  of  Decembei  next  after  he  shall  be  seventy  years  of  age,'^ 
applies  to  persons  holding  the  office  of  suiTogate. 
Vol.  LIII  —  21 
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The  important  judicial  functions  exercised  by  surrogates  may  af- 
ford reason  for  applying  to  them  a  disqualification  by  age,  similar 
to  that  prescribed  with  respect  to  judges  and  justices  of  courts  re- 
ferred to  in  the  Constitution*  But  the  question  before  us  is  not, 
whether  the  disqualification  should  have  been  extended  to  those 
officers^  or  whether  it  should  be  deemed  by  analogy  to  apply  to 
them,  but  whether  by  the  terms  of  the  Constitution  they  are  in- 
cluded in  it  under  the  designation  of  persons  holding  the  office  of 
':**  judge  or  justice  of  any  court"  " 

For  the  purpose  of  determining  this  question,  it  is  necessary  in 
the  first  place  to  consider  the  context  in  which  the  language  quoted 
is  used  in  section  13  of  article  6,  and  also  other  provisions  of  article 
6  of  the  Constitution,  the  whole  of  that  article  having  been  adopted 
by  the  vote  of  the  people  at  the  same  time,  in  1869,  as  a  separate 
article  known  as  the  judiciary  article.  Section  2  of  article  6  estab- 
lishes a  Court  of  Appeals,  to  be  composed  of  a  chief  judge  and  six 
associate  judges,  to  be  elected,  and  to  hold  office  for  the  term  of 
fourteen  years.  Section  6  provides  for  the  continuance  of  the  ex- 
isting Supreme  Court,  to  be  composed  of  the  justices  then  in  office, 
with  an  additional  justice  to  be  elected. 

Section  12  provides  that  the  Superior  Court  of  the  city  of  New 
York  shall  be  composed  of  six  judges,  and  the  Court  of  Common 
Pleas  of  the  same  city,  of  the  three  judges  then  in  office  and  three 
additional  judges;  the  Superior  Court  of  Buffalo  of  the  judges 
then  in  office  and  their  successors,  and  the  City  Court  of  Brooklyn 
of  such  number  of  judges,*  not  exceeding  three,  as  may  be  provided 
by  law. 

Section  13  provides  for  the  election  of  justices  of  the  Supreme 
Court  and  of  judges  of  all  the  other  courts  mentioned  in  section  12, 
and  declares  that  the  official  terms  of  the  said  justices  and  judges 
who  shall  be  elected  after  the  adoption  of  the  article  shall  be  four- 
teen years,  and  then  follows  immediately,  in  the  same  section,  the 
provision,  ''but  no  person  shall  hold  the  office  of  judge  or  justice 
of  any  court  longer  than  until  and  including  the  last  day  of  Decem- 
ber next  after  he  shall  be  seventy  years  of  age."  Section  14  next 
follows,  providing  that  a  compensation  shall  be  established  by  law 
for  the  services  ot  the  judges  and  justices  hereinbefore  mentioned, 
which  shall  not  be  diminished  during  their  official  terms. 

It  must  be  observed  that  up  to  this  point  no  person  has  been 
designated  in  the  Constitution  as  a  judge  or  justice  of  any  oouri 
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except  the  judges  of  the  Court  of  Appeals,  the  justices  of  the 
Supreme  Court,  and  the  judges  of  the  Superior  Court  and  Court  of 
Common  Pleas  of  the  city  of  New  York,  of  the  Superior  Court  of 
the  city  of  Buffalo  and  of  the  City  Court  of  Brooklyn. 

That  the  limitation  as  to  age  was  intended  to  apply  to  the  judges 
and  justices  of  those  courts  is  too  clear  to  be  capable  of  misapprehen- 
sion. The  only  other  officers  or  body  having  judicial  powers,  men- 
tioned in  the  sections  of  article  6,  preceding  sention  13,  are  fche 
Commission  of  Appeals.  That  high  tribunal  had  power,  under 
section  4,  to  hear  and  determine  certain  of  the  causes  pending  in 
the  Court  of  Appeals,  and  by  section  5,  it  was  provided  that  the 
decision  of  the  Commission  should  be  entered  and  enforced  as  the 
judgments  of  the  Court  of  Appeals.  But  the  Commission  was  not 
designated  in  the  Constitution  as  a  court,  nor  the  commissioners  as 
judges  but  as  commissioners,  and  it  was  therefore  assumed  that  the 
disqualification  of  age  under  section  13  did  not  apply  to  them,  for 
it  is  a  matter  of  history  that  one  venerable  commissioner  held  his 
office  without  question  for  several  years  after  he  had  passed  the  age 
of  seventy,  and  in  the  case  of  Seiile  v.  Van  Evrea^  49  N.  Y.  280,  it 
was  decided  that  section  27  of  article  6,  which  prohibits  any  judge 
of  the  Court  of  Appeals  from  acting  as  referee,  did  not  apply  to  a 
commissioner,  because  he  was  not  a  judge  of  the  court. 

All  the  provisons  of  article  6  of  the  Constitution  bearing  upon 
the  question  at  issue,  which  precede  sections  13  and  14,  have  now 
been  examined,  and  we  next  come  to  section  15,  relating  to  County 
Courts.  This  section  continues  the  existing  County  Courts  and 
provides  that  the  judges  thereof  then  in  office  shall  hold  their  offices 
until  the  expiration  of  their  respective  terms,  and  that  their  suc- 
cessors shall  be  chosen  by  the  electors  of  the  counties  for  the  term 
of  six  years.  These  judges  come  literally  within  the  words  of  the 
Constitution,  for  they  are  judges  of  courts,  designated  as  such  by 
the  Constitution.  People  v.  Gardner ,  45  N.  Y.  812;  People  v. 
Brundage,  78  N.  Y.  408.  No  judicial  officer,  other  than  those  who 
have  been  already  named,  is  in  any  part  of  the  Constitution  desig- 
nated as  a  judge  or  justice  of  any  court. 

Justices  of  the  peace  are  mentioned  in  section  15»  and  they  ex- 
ercise judicial  powers.  Two  justices  of  the  peace,  together  with 
the  county  judge,  compose  courts  of  sessions  with  such  criminal  jur- 
isdiction as  the  legislature  shall  prescribe,  and  such  justices  may 
also  exercise  jurisdiction  to  a  limited  extent  in  civil  cases,  and  may 
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hold  courts  for  that  purpose.  At  the  same  time  they  exercise  other 
powers.  They  are  in  numerous  sections  of  the  Oonstitution  desig- 
nated, not  as  judges  or  justices  of  any  court,  but  as  justices  of  the 
peace,  and  are  elected  under  that  designation,  and  on  these  grounds 
it  was  decided  in  the  late  case  of  People  v.  Mann,  97  N.  T.  532; 
8.  0.,  49  Am.  Rep.  556,  that  they  did  not  come  within  the  disqual- 
ification by  age  contained  in  section  13  of  article  6. 

Surrogates  are  throughout  all  the  provisions  of  article  6  desig* 
nated  as  officers  by  that  name,  and  not  as  judges  or  justices  of  any 
court.  By  section  15  of  article  6  it  is  provided  that  the  county 
judge  shall  also  be  surrogate  of  his  county,  but  that  in  counties 
having  a  population  exceeding  forty  thousand,  the  legislature  may 
provide  for  the  election  of  a  separate  officer  to  be  surrogate,  whose 
term  of  office  shall  be  the  same  as  that  of  the  county  judge,  which 
is  six  years.  By  section  16  the  legislature  is  empowered,  on  appli- 
cation of  the  board  of  supervisors,  to  provide  for  the  election  of 
local  officers,  not  to  exceed  two  in  any  county,  to  discharge  the  da- 
ties  of  county  judge  and  of  surrogate  in  cases  of  their  inability  or 
of  a  vacancy.  In  section  25  surrogates  are  coupled  with  justices  of 
the  peace  and  other  local  judicial  officers.  Section  27  refers  to 
Surrogates'  Oourts,  and  for  their  relief  authorizes  the  legislature  to 
confer  upon  courts  of  record  in  any  county  having  a  population  ex- 
ceeding four  hundred  thousand,  the  powers  and  jurisdiction  of  sur- 
rogates. In  no  part  of  the  Constitution  are  surrogates  mentioned 
as  judges  or  justices  of  any  court,  and  at  the  time  of  the  adoption 
of  article  6,  Surrogates'  Oourts  were  not  even  courts  of  record,  they 
having  been  first  declared  to  be  such  in  the  Code  of  1880. 

Reading  the  clause  of  section  13,  which  imposes  the  disqualifica- 
tion by  reason  of  age  in  connection  with  all  the  other  provisions  re- 
ferred to,  it  seems  to  us  more  reasonable  to  suppose  that  the  people 
who  voted  for  the  adoption  of  article  6  understood  the  disqualifica- 
tion as  applying  to  persons  who  in  the  Constitution  itself  were  in 
express  terms  designated  as  judges  or  justices  of  courts,  and  were 
probably  known  as  such  and  elected  by  those  designations,  than  to 
assume  that  the  voters  so  minutely  analyzed  the  nature  of  the 
functions  of  officers  elected  under  other  names,  as  to  discover  that 
some  of  their  duties  were  of  a  judicial  character,  and  that  there* 
fore  they  might,  though  not  named  as  such,  be  construed  to  be 
judges.  In  interpreting  constitutions  regard  must  be  paid  to  the 
popular  sense  in  which  words  are  generally  used.     People  v,  Oood^ 
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win,  50  Barb.  562;  Omm.  y.  DdOas,  4  Ball.  229;  Oibbons  y.  Og- 
den,  9  Wheat  188;  Se^ih  v.  Van  Evrea,  49  N.  Y.  280. 

The  conBtitational  proyision  in  question  is  quite  clear  and  intelli- 
gible as  applicable  to  persons  popularly  known  as  judges  or  justices 
of  courts^  and  named  as  such  in  the  Constitution  itself,  but  we 
think  it  would  be  unwarrantable  to  extend  it  bj  construction  to 
eyery  officer  exercising  judicial  powers,  though  not  commonly  known, 
as  a  judge  or  justice  of  a  court,  but  elected  by  a  different  title. 
The  legislature  of  1870,  which  immediately  followed  the  adoption 
by  the  people  of  the  judiciary  article  (art.  6)  clearly  indicated  its 
understanding  of  the  disqualification  in  accordance  with  the  yiews 
aboye  expressed.  The  act  of  1870  (chap.  86)  was  passed  for  the 
purpose  of  carrying  into  effect  the  proyisions  of  the  judiciary  arti- 
cle, and  section  8  of  that  act  required  all  the  judges  and  justices  of 
the  courts  named  in  articled,  yiz.,  the  judges  of  the  Court  of  Ap- 
peals, the  justices  of  th6  Supreme  Cotfrt,  the  judges  of  the  Court 
of  Common  Pleas  and  of  the  Superior  Courts  of  the  cities  of  New 
York  and  Buffalo  and  of  the  City  Court  of  Brooklyn  and  judges  of 
County  Courts,  to  file  in  the  office  of  the  secretary  of  State  a  cer- 
tificate of  their  age,  for  the  purpose  undoubtedly  of  showing 
whether  they  would  be  disqualified  by  age  from  holding  their 
offices  before  the  expiration  of  the  term  for  which  they  were  elected. 
It  will  be  obseryed  that  there  was  no  proyision  requiring  surrogates 
or  justices  of  the  peace  to  file  any  such  certificate,  clearly  indica- 
ting that  in  the  judgment  of  the  legislature  the  disqualification  did 
not  apply  to  those  officers.  This  legislatiye  action,  so  closely  fol- 
lowing tiie  adoption  of  the  constitutional  provision,  is  entitled  to 
great  consideration  by  the  court  in  construing  the  proyision.  M  ab- 
SHALL,  C.  J.,  in  Oohens  y.  Virginia^  6  Wheat.  420;  MabcY;  J.,  in 
PBoph  y.  Oreen,  2  Wend.  274;  Church,  C.  J.,  in  People  y.  Brun- 
doge,  78  N.  Y.  403. 

Our  conclusion  is  that  the  office  of  surrogate  of  Westchester 
county  will  not  become  yacant  on  the  31st  of  December  next  by 
reason  of  the  present  incumbent,  Surrogate  Coffin,  haying  attained 
the  age  of  seyenty  years  in  July  last,  and  that  the  secretary  of  State 
was  right  in  refusing  to  giye  notice  of  the  election  of  a  successor. 

The  orders  of  the  Special  and  Oeneral  Terms  should  therefore  be 
leyersed  and  the  motion  for  a  mandamus  denied,  with  costs. 

Ordered  accordingly* 

AD  conciur. 
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Yak  Horke  y.  Gampbblu 
oooN.  T.nrr.) 

WUl — eaenUary  d&rise  UmUed  afUr  ft^ 

V.  died  in  1701,  leaving  a  will  devising  lands  to  his  wife  for  life,  with  remain- 
der to  his  son  D. ,  his  heirs  and  assigns  forever.  He  devised  other  lands  to 
his  son  H.  The  will  sabeequentlj  provided  if  either  of  his  sons  should 
die  "  seised  of  the  estate  hereinbefore  bequeathed/'  or  any  part  thereof, 
without  lawful  issue,  tliat  then  the  estate  of  him  so  dying  seised  hereby  be- 
queathed shall  descend  to  the  other.*'  The  widow  having  died,  D.  took 
possession,  and  died  intestate,  without  issue,  and  in  possession.  HM^  tliat 
at  common  law  D.  had  an  absolute  power  of  disposition,  the  limitation 
over  was  void,  and  D.  took  absolute  title. 

EJBOTMENT.     The  plaintiff  had  judgment,  which  was  revened 
at  General  Term. 

Amaaa  J.  Patlcw^  for  appellant. 

Hwrac%  E.  Smith,  for  respondent 

Akdbews,  J.  The  original  plaintiff,  Jane  Yan  Home,  claimed 
title  to  the  premisee  in  controversy,  under  Henry  Y.  Fonda,  one  of 
the  sons  of  Jellis  Fonda,  who  died  seised  of  the  premises  in  1791, 
leaving  a  widow  and  two  sons  and  three  danghters  surviving  him. 
The  title  of  Henry  Y.  Fonda  depended  upon  the  validity  of  a  devise 
over  in  the  will  of  Jellis  Fonda.  Jellis  Fonda  in  his  will  devised 
a  parcel  of  land  containing  about  fourteen  acres,  including  the  lot 
in  question,  to  his  wife  Jannettie  for  life,  remainder  to  his  son 
Douw,  his  heirs  and  assigns  forever.  He  devised  another  parcel, 
under  a  similar  limitation,  to  his  sou  Henry  Y.  In  a  subsequent 
clause  of  the  will  it  was  provided  that,  '*  if  either  of  my  two  sons 
shall  die  seized  of  the  estate  hereinbefore  bequeathed,  or  any  part  * 
thereof,  without  lawful  issue,  that  then  the  estate  of  him  so  dying 
seized,  hereby  bequeathed,  shall  descend  to  the  other  of  my  sons, 
in  which  case  the  survivor  shall  pay  to  my  said  three  danghters, 
each  the  sum  of  $100."  Jannettie,  the  widow  of  the  testator,  died 
soon  after  her  husband  and  prior  to  the  year  1800.  Douw  Fonda, 
after  the  death  of  the  testator,  entered  into  possession  of  the  four* 
teen  acres  devised  to  him  and  died  intestate  in  1837  without  issue. 
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and  without  haying  oouYoyed  or  otherwise  disposed  of  the  land. 
The  contingencies  thereby  happened  apon  which,  by  the  terms  of 
the  wiU,  the  limitation  over  to  his  brother  Henry  V.  was  to  take 
effect.  The  question  is,  whether  this  ulterior  limitation  was  valid 
and  vested  the  fee  of  the  fourteen  acres  devised  in  the  first  instance 
to  Douw  Fonda,  in  his  brother  Henry,  upon  the  happening  of  the 
contingencies  specified.  If  the  limitation  was  valid,  the  plaintiff 
is  entiUed  to  recover,  if  invalid,  he  has  no  title  and  cannot  maintain 
the  action. 

Before  proceeding  to  examine  the  authorities  bearing  apon  the 
qaestion,  it  is  important  to  observe  the  terms  of  the  devise,  and  the 
character  of  the  contingencies  upon  which  the  limitation  over  is 
made  to  depend.  The  devise  to  the  testator's  son  Douw  in  the  first 
instance  was  of  a  remainder  in  fee,  dependent  upon  the  life  estate 
of  the  mother.  The  devise  was  to  him  and  his  heirs  and  assigns 
forever— words  apt  and  sufficient  to  carry  an  absolute  fee.  The 
devise  over  was  upon  a  double  contingency,  the  death  of  Douw 
vrithout  issue  and  withoat  having  disposed  of  the  property  in  his 
lifetime.  The  latter  contingency  is  not  stated  in  express  words. 
But  the  power  of  the  primary  devisee  to  dispose  of  the  land  by  a 
conveyance  taking  effect  in  his  life-time,  and  thereby  defeat  the  ul- 
terior limitation,  is  implied  from  the  words  limiting  the  gift  over 
to  the  land  or  such  part  thereof  as  the  primary  devisee  '^  shall  die 
seised  of.''  That  these  and  similar  words  import  an  absolute  power 
of  disposition  in  the  first-taker  has  been  frequently  adjudged,  and 
some  of  the  cases  on  this  point  will  hereafter  be  referred  to.  The 
devise  inay  therefore  be  described  in  general  terms  as  a  devise  to 
the  testator's  son  Douw  in  words  importing  an  absolute  fee,  with 
superadded  words  conferring  an  absolute  beneficial  power  of  dis- 
position of  the  whole  subject  of  the  devise  by  conveyance  executed 
in  his  life-time  and  a  limitation  over  in  the  event  of  his  dying  with- 
out issue  and  without  having  exercised  the  power  of  alienation.  If 
the  devise  in  question  was  a  simple  devise  to  the  testator's  son 
Douw,  in  words  importing  a  fee,  and  a  devise  over  to  his  brother 
Heniy  in  the  event  of  the  death  of  Douw  without  issue  at  his  death, 
it  would  have  constituted  a  valid  executory  devise  according  to  the 
doctrine  finally  settled  by  the  Court  of  King's  Bench  in  Pelh  v. 
Brown^  Oro.  Jac.  590,  decided  in  1619,  and  which  has  been  uni- 
formly followed  in  subsequent  cases.  In  that  case,  as  the  will  was 
consftrned,  lands  were  devised  to  A.  and  his  heirs,  and  if  he  died 
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withoat  issue  living  at  his  death,  then  to  B.  l*he  devise  to  A;  wii» 
in  words  importing  a  fee  simple,  and  according  to  the  rule  of  the 
common  law  prevailing  in  respect  to  conveyances  inter  vt von.  no 
further  limitation  was  permitted.  The  common  law  did  not  allow 
a  remainder  or  other  legal  estate  to  be  limiU'd  after  a  fee.  Tlie 
rule  was  founded  upon  the  postulate  that  a  conveyance  of  a  fee  was 
a  conveyance  of  the  whole  estate,  and  that  nothing  was  left  upon 
which  the  limitation  over  could  operate .  Upon  the  assumption  that  a 
fee  given  in  the  first  instance  carried  the  entire  and  absolute  inter- 
est  in  the  land  to  the  grantee,  the  common-law  rule  that  there 
could  be  no  further  limitation  was  logical  and  consistent,  because* 
where  the  whole  is  given  there  can  be  nothing  beyond  that  left  to 
give.  But  under  the  statute  of  uses,  and  indeed  before  they  were 
legalized  by  that  statute,  a  species  of  limitations  known  as  /shifting 
or  springing  uses  had  been  recognized,  which  permitted  ulterior  es- 
tates to  be  created  to  arise  upon  the  defeasance  of  prior  estates  in 
the  same  property,  contrary  to  the  strict  rules  of  the  common  law. 
The  courts  after  the  passage  of  the  statute  of  wills  (32  Hen.  VIII)^ 
following  the  analogies  furnished  in  conveyances  to  uses,  and  in 
support  of  the  intention  of  the  testator,  gradually  came  to  recog- 
nize the  validity  of  limitations  not  permitted  in  conveyances  at  com- 
mon law.  In  this  desireto  sustain  the  intention  of  a  testator  orig- 
inated the  species  of  property  limitations  known  as  executory  de. 
vises.  There  are  traces  of  the  doctrine  that  a  fee  limits  after  a 
fe^  may  be  good  by  way  of  executory  devise,  prior  to  the  case  of 
Pells  V.  Broivn,  But  that  case  completely  established  the  validity 
and  indestructibility  of  that  species  of  limitations,  and  it  has  ever 
since,  as  stated  by  Lord  Kbnyok  in  Porter  v.  Bradley,  3  T.  R. 
145,  been  regarded  as  the  ''  foundation,  and  as  it  were,  magna 
charta  of  this  branch  of  the  law."  Since  that  time,  executory  de- 
vises limiting  a  fee  after  a  fee  upon  some  contingency  operating  to 
defeat  the  estate  of  the  first  taker,  as  upon  his  death  without  issue 
or  other  specified  event,  have  become  common  forms  of  assurance. 
The  common-law  doctrine  of  repugnancy  between  the  two  estates, 
which,  as  has  been  said,  was  perfectly  rational  upon  the  as- 
sumption upon  which  it  proceeded,  has  given  way  to  the  more  just 
and  reasonable  view,  which  regards  the  prior  gift,  although  made 
in  words,  which  standing  alone,  import  an  absolute  estate,  as  re-* 
strained  by  the  subsequent  limitation,  and  as  conferring  only  a 
qualified  estate.     This  prior  estate,  although  properly  denominated 
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a  fee,  because  it  may  last  forever^  is  nevertheless  a  base  or  deter-* 
minable  fee,  because  it  is  liable  to  be  defeated  by  the  happening  •{ 
the  contingency  upon  which  it  is  limited.  In  other  words,  in  such 
a  case^  as  the  limitation  is  construed,  an  absolute  fee  is  not  given 
to  the  first  taker,  but  only  a  qualified  or  determinable  one.  But  i) 
reference  to  the  devise  contained  in  the  will  of  Jellis  Fonda  J  is-: 
doses  an  element  not  contained  in  the  will  under  consideration  in-. 
Pells  T.  Brawn.  It  is  not  a  simple  devise  as  in  that  case,  to  A.  and: 
his  heirs,  with  a  devise  over  on  the  death  of  A.  without  issue,  bat: 
there  is  interposed  between  the  primary  and  secondary  limit^itiout 
a  disposing  power  whereby  the  first  taker  was  entitled  to  dispose  oft 
the  whole  fee  for  his  own  benefit,  and  thereby  cut  ofF  and  defeat 
the  ulterior  limitation;  because  it  is  evident  that  the  testator  i» 
conferring  this  power  on  his  son  Douw  was  not  providing  for  a  dis-i 
position  by  him  subject  to  the  limitation  over  to  Henry,  but  for  a 
disposition  which  would  defeat  and  destroy  it.  It  is  hardly  neces*: 
sary  to  call  attention  to  the  radical  difference  in  the  situation  of  the. 
ulterior  devisee,  effected  by  this  power  of  disposition  in  the  first: 
taker,  from  the  situation  of  the  executory  devisee  in  Pells  v.  Broivn^ 
and  similar  cases.  In  cases  of  the  latter  class  the  right  of  the  ul- 
terior devisee  cannot  be  cut  off  or  divested  by  any  act  of  the  primary^ 
devisee.  It  is  true  that  the  secondary  limitation  depends  upon. 
a  contingency  which  may  never  happen,  and  so  no  estate  may  even< 
vest  thereunder;  but  whether  it  shall  or  shall  not  is  not  subject  to. 
the  will  of  the  first  taker,  but  depends  upon  the  event  of  life  or 
death  or  other  contingency,  not  within  his  volition  or  control.  On* 
the  other  hand,  where,  as  in  the  will  in  question,  in  addition  to, 
words  importing  an  absolute  fee  in  the  first  taker,  there  is  su|)er-. 
added  a  beneficial  disposing  power,  authorizing  him  to  convey  an< 
absolute  fee,  and  thereby  divest  all  rights  in  the  secondary  devisee> 
and  cut  off  the  limitation  over,  the  interest  of  the  ulterior  devisee,, 
assuming  that  the  limitation  is  valid,  is  reduced  to  scarcely  more 
than  a  mere  possibility.  The  power  given  to  the  first  taker  is  ctm- 
joined  with  an  interest  in  him  to  exercise  the  power  and  thereby, 
defeat  the  subsequent  estate.  In  any  view  the  estate  of  the  first: 
taker  is  scarcely  less  than  complete  ownership,  and  the  right  of  the 
ulterior  devisee  is,  as  has  been  said,  scarcely  more  than  a  very  re- 
mote possibility. 

The  precise  question  presented  therefore  for  our  determination  is 
whe&er  aa  executory  devise  can  be  made  to  depend  on  the  non- 
YaL.IIII  — as 
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execution  by  the  first  taker  of  an  absolute  beneficial  disposing^ 
power,  vested  in  him  by  tlie  will  creating  the  limitation,  or  in  other 
words,  whether  there  can  be  a  valid  executory  devise  where  the 
executory  limitation  is  conjoined  with  an  absolute  power  in  the 
primary  devisee  to  defeat  and  cut  ofF  the  future  estate  or  interest 
by  alienation  of  the  entire  fee  in  his  life-time,  and  whether  it  makea 
any  difFerence  as  to  the  rights  of  the  ulterior  devisee,  whether  the 
power  has  or  has  not  been  exorcised.  This  question  we  may  rea* 
sonably  expect  to  find  answered  by  the  authorities,  and  as  we  un- 
derstand them,  it  is  answered  by  an  unbroken  line  of  authorities  in 
this  State,  and  almost  uniform  course  of  decision  elsewhere,  against^ 
the  validity  of  such  a  limitation.  If  the  limitation  over  was  void, 
the  absolute  fee  to  the  fourteen  acres  vested,  on  the  death  of  the 
testator,  in  his  son  Douw.  Where  a  limitation  over  after  a  devise 
of  a  fee-simple  is  void  for  remoteness  or  other  reason,  the  fee-simple 
stands  as  an  absolute  fee,  as  though  no  limitation  over  had  been 
attempted.  Lewis  on  Perp.  657;  2  Washb.  Beal  Prop.  360,  and  cases^ 
cited.  Another  remark  may  properly  be  made  before  proceeding  to 
examine  the  authorities.  Executory  devises  are  what  the  courta 
have  made  them,  and  whether  in  a  given  case  there  is  or  is  not  a 
good  executory  devise  depends  upon  whether  the  devise  conforms 
to  the  rules  which  the  courts  have  adopted  regulating  that  speciea 
of  limitation.  This  is  very  clearly  brought  out  in  a  striking  passage 
from  Mr.  Hargrave.  Harg.  Jurid.  Arg.,  31 :  '*  Executory  devises,'* 
says  that  eminent  authority,  **  appear  to  be  not  a  genuine  branch 
of  our  law,  but  an  indulged  superinduction  to  it;  not  a  regular 
production  of  our  general  system,  but  an  excrescence;  not  a  strictly 
r^ular  species  of  entail,  but  a  permitted  regular  mode  of  settlement;- 
not  a  legitimate  offspring  of  our  common  law,  but  a  privilege  grad- 
ually insinuated  into  our  jurisprudence."  The  general  rule  sustains 
a  limitation  over  after  the  devise  of  a  fee,  on  a  contingency  defeat- 
ing the  prior  estate;  but  if  it  shall  be  found  that  the  law  of  execu- 
tory devises,  as  established  by  the  courts,  does  not  peimit  such  a 
limitation  over  on  a  particular  contingency,  as  for  example  where 
an  absolute  power  of  disposition  is  vested  in  the  first  taker,  then 
the  limitation  over  in  that  case  is  not  a  good  executory  devise,  be- 
cause it  does  not  come  within  the  rules  regulating  that  species  of 
limitation.  The  limitation  over  in  the  case  supposed  would  be 
repugnant  to  the  prior  fee  and  the  superadded  power,  not  because 
there  could  not  in  the  nature  of  things  be  a  complete  and  perfect 
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0zeoutioD  of  the  intention  of  testator^  for  manifestly  there  is  no 
necessary  repugnancy,  in  fact,  between  a  gift  to  A.  with  power  of 
disposition,  and  a  gift  over  to  B.  in  case  the  power  is  not  exercised. 
Bat  such  a  gift  over,  upon  the  assumption  made,  is  repu>^ant  in 
law  to  the  prior  estate  and  power,  because  the  law  has  declared  that 
a  valid  limitation  over  cannot  be  made  to  depend  upon  such  a  con- 
tingency. The  law  in  the  case  supposed  defeats  the  intention  of  the 
testator.  But  this  occurs  in  all  cases  where  a  testator  undertakes  to 
do  what  the  law  does  not  permit.  The  rule  of  perpetuities  and  our 
statute  of  uses  and  trusts  furnish  familiar  examples.  Lord  Lakg- 
DALB,  referring  to  this  principle  in  Byng  v.  Lord  Strafford,  5  Beav. 
558,  said:  '^  The  words  are  not  rejected  against  the  rule  that  every 
word  in  a  will,  shall  if  possible  have  a  meaning,  but  because  the 
testator  has  attempted  to  do  what  the  law  will  not  permit,  or  has 
made  dispositions  of  property  which  are  inconsistent  with  each 
other." 

The  earliest  case  in  the  courts  of  this  State,  involving  the  ques- 
tion now  presented,  is  Jackson  v.  Bully  10  Johns.  19;  s.  c,  6  An^.. 
Dec.  321,  decided  in  1813.  The  action  was  ejectment.  Thei 
plaintifF  claimed  title  under  the  will  of  one  Bull,  whereby  the 
testator  devised  the  demanded  premises  to  his  son  Moses,  his  heirs 
and  assigns  forever,  and  another  parcel,  by  a  similar  devise,  to  his 
son  Young,  and  then  declared  as  follows  :  '*  In  case  my  son  Moses 
should  die  without  lawful  issue,  the  said  property  he  died  possessed 
of  I  will  to  my  son  Young,"  etc.  After  the  death  of  the  testator, 
Moses,  the  son,  entered  into  possession  of  the  property  devised  to 
him,  and  died  in  possession  without  issue,  and  by  his  last  will  de- 
vised the  property  to  his  wife,  sister  and  half-brother,  under  whom 
the  plaintiff  claimed  title.  The  question  was  whether  the  testator's 
son  Moses  took  under  the  devise  an  absolute  fee,  thereby  rendering 
the  limitation  over  void.  The  cause  was  tried  before  Chief  Justice 
Kekt,  and  a  verdict  was  taken  subject  to  the  opinion  of  the  court. 
The  court  in  banc,  in  a  per  curiam  opinion  in  which  all  the  judges 
concurred,  held  that  the  limitation  over  was  void  as  being  repugnant 
to  the  absolute  ownership  and  power  of  disposition  given  to  Moses 
by  the  will,  and  it  was  declared  to  be  a  settled  principle  that  a  '  Walid 
executory  devise  of  real  or  personal  property  cannot  be  defeated  at 
the  will  and  pleasure  of  the  first  taker;"  and  also  that  the  ques- 
tion did  not  turn  upon  the  fact  whether  the  devisee  had  exercised 
the  power  of  alienatioD.   The  power  of  disposition  in  the  testator*s 


172  NEW  YORK, 


Van  Home  v.  GampbelL 


son  MoBes  was  implied  from  the  words  **  died  possessed  of."  The 
fact  that  Moses  had  himself  devised  the  property  was  not  referred 
to  by  the  court,  and  was  clearly  immaterial.  The  language  from 
which  the  power  of  disposition  was  implied  manifestly  confined  the 
disposition  to  a  conveyance  by  Moses  operating  in  his  life-time. 
He  would  die  possessed  of  the  land  in  absence  of  such  a  convey- 
ance, hotwithstanding  he  had  devised  it,  and  if  the  limitation  over 
was  valid,  it  would  not  be  defeated  by  a  testamentary  disposition, 
because  such  a  disposition  was  not  within  the  power.  The  very 
close  correspondence  between  the  circumstances  of  that  case  and  the 
one  now  before  us  cannot  fail  to  attract  attention.  In  both  the 
primary  devise  was  in  words  appropriate  to  carry  a  fee;  the  limita- 
tion over  in  both  cases  was  on  a  double  contingency  of  precisely  the 
same  character,  thafc  is  on  the  contingency  of  death  without  issue 
and  without  having  disposed  of  the  property,  and  in  neither  had 
the  power  of  disposition  been  exercised.  The  case  of  Jackson  v.  BuU 
is  a  direct  and  ezplitit  authority  against  the  validity  of  the  limita- 
tion over  in  the  case  before  us.  The  next  case  involving  the  question 
arose  upon  the  will  of  William  Alexander,  known  as  Lord  Sterling, 
who  died  in  1783.  By  his  will,  dated  in  17  il,  he  devised  in  words 
sufficient  to  carry  the  absolute  property,  all  his  estate,  real  and  per- 
sonal, to  his  wife  Sarah;  but  in  case  of  her  death  without  dispos- 
ing of  such  estate  by  will  or  otherwise,  then  all  such  estate,  or  all 
parts  thereof  as  should  remain  unsold  or  undevised  at  her  death  he 
devised  to  his  daughter,  Catherine  Duer.  This  it  will  be  observed 
was  a  perfectly  valid  executory  devise  to  Catherine  unless  the  limi- 
tation over  was  void  by  reason  of  the  disposing  power  vested  in  the 
mother.  Several  cases  are  reported  in  Johnson,  arising  under  this 
will.  But  the  case  ot  Jackson  v.  Robins^  15  Johns.  169;  s.  c,  16 
Johns.  537,  is  the  only  one  to  which  reference  need  be  made.  That 
was  ejectment  brought  to  recover  lands  in  Ulster  county,  the 
plaintiff  claiming  title  under  the  limitation  over  to  Catherine,  the 
daughter  of  Lord  Sterling.  The  defendant  relied  upon  two  princi- 
pal grounds  of  defense:  first,  that  the  limitation  over  in  the  will 
over  the  will  of  Lord  Sterling  was  void,  by  reason  of  the  power  of 
disposition  given  to  the  mother;  and  second,  a  title  by  adverse 
possession.  The  case  came  before  the  Supreme  Court  on  special 
verdict,  and  judgment  was  rendered  for  the  defendant.  It  was 
carried  to  the  Court  of  Errors  and  was  there  argued  by  some  of  the 
most  eminent  counsel  in  the  State.    The  opinion  was  delivei'ed  by 
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Chancellor  Eskt,  adversely  to  the  plaintiff,  sustaining  the  defense 
on  both  grounds.  The  counsel  for  the  plaintiff  at  great  length  and 
with  great  ability  assailed  the  correctness  of  the  decision  in  Jack* 
son  Y.  BfM.  The  chancellor  in  his  opinion  re-examined  the  princi- 
ples of  that  decision,  and  after  an  elaborate  discussion  and  examina- 
tiom  of  the  authorities,  reaffirmed  the  doctrine  of  that  case  and 
declared  that ''  there  is  not  a  case  to  be  found  in  which  a  Talid  exe- 
cutoiy  devise  was  held  to  subsist  under  an  absolute  power  of  alien- 
ation in  the  first  taker."  The  court  concurred  unanimously  in  the 
opinion  of  the  chancellor,  and  the  judgment  was  affirmed.  Passing 
by  the  case  of  Paiterson  v.  Elli»^  11  Wend.  260,  as  not  material  to 
the  discussion,  except  that  Ohief  Justice  Savage  in  his  opinion 
cites  and  expressly  approves  the  doctrine  of  Jackson  v.  Bull,  we 
come  next  in  order  to  the  case  of  Helmer  v.  Shoemaker ,  22  Wend. 
137.  The  plaintiff  claimed  certain  land  under  an  executory  devise, 
the  defendant  under  the  first  taker.  By  the  will  the  land  was  de- 
vised to  the  testator's  wife  without  words  of  limitation,  and  it  was 
then  declared  that  *'  all  the  avails  of  the  property  that  might  re- 
main" at  her  decease  should  go  over.  It  was  held,  Cowek,  J., 
writing  the  opinion,  that  the  widow  took  an  absolute  fee  by  reason  of 
the  power  of  disposition.  The  title  of  the  defendant  might  perhaps 
hate  been  sustained  on  the  deed  from  the  widow,  as  an  execution 
of  the  power,  but  no  reference  was  made  to  this  point,  and  the  court 
disposed  of  the  case  on  the  doctrine  of  Jackson  v.  Bull  In  Mc- 
Donald V.  Walgrove,  1  Sandf.  Chy.  274,  a  testator  devised  all  his 
real  estate  to  his  wife  to  be  at  her  entire  disposal;  but  if  any  part 
remained  unsold  at  her  death,  he  devised  the  same  to  his  children 
and  grandchildren.  The  will  took  effect  before  the  Revised  Stat- 
utes, and  the  widow  died  without  having  sold  the  property.  It 
was  held  by  the  vice-chancellor  that  the  wife  took  an  absolute  fee 
and  that  the  subsequent  limitation  was  repugnant  and  void.  The 
learned  judge  touches  very  nearly  the  marrow  of  the  question  when 
he  saws:  ''  Here  the  whole  estate  was  made  defeasible  by  the  dis- 
position of  the  property  of  the  testator,  and  by  consequence  it  can- 
not be  deemed  an  executory  devise."  Norris  v.  Beyea,  13  N.  Y. 
273,  was  a  case  involving  the  construction  of  a  will  of  personal  es- 
tate taking  effect  after  the  Revised  Statutes.  The  testator,  after  be- 
queathing a  personal  fund  in  language  denoting  an  absolute  gift, 
provided  that  it  should  go  over  in  the  event  of  the  first  legatee  dy- 
ing under  age  and  inthout  issue.     It  was  held  in  accordance  with 
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'the  settled  law  that  the  gift  over  was  a  valid  executoiy  bequest. 
Judge  Dekio,  delivering  the  opinion  of  the  courts  distinguished 
the  case  from  those  in  which  the  limitation  over  was  preceded  by 
^n  absolute  power  of  disposition  in  the  first  taker,  and  said :  ''  In 
such  cases  a  further  limitation  was  clearly  hostile  to  the  nature 
and  intention  of  the  gift/'  No  reference  was  made  by  the  learned 
judge  to  the  provisions  of  the  Bevised  Statutes,  but  the  case  was 
decided  on  common-law  principles.  The  case  of  Trmtteea,  etc,^  v. 
Kellogg,  16  N.  Y.  83,  involved  the  validity  of  a  legacy  under  a  will 
which  took  effect  in  1824.  The  testator  devised  his  real  and  per- 
sonal estate  to  his  daughter  Ghloe,  her  heirs  and  assigns  forever, 
and  in  the  event  of  her  dying  without  issue,  he  gave  to  the  plain- 
tiff a  legacy  of  tlO,000.  The  testator  by  his  will  appointed  a 
guardian  for  the  daughter  during  her  minority,  and  directed  him  to 
apply  such  part  of  the  estate  as  he  should  deem  necessary  for  her 
maintenance,  education  and  support.  It  was  claimed  on  behalf  of 
the  executors  that  the  legacy  was  void  for  repugnancy  to  the  prior 
gift  to  the  daughter.  The  objection  was  overruled  on  the  ground 
that  the  power  of  disposition  was  limited  to  a  special  purpose,  and 
during  a  limited  period,  viz.,  for  the  maintenance,  education  and 
support  of  the  daughter  during  her  minority,  and  also  that  from 
the  amount  of  the  estate,  the  provision  for  the  support  of  the 
daughter  could  not  have  been  intended  to  interfere  with  the  legacy 
to  the  plaintiff.  Judge  Denio  in  his  opinion  recognizes  the 
rule  that  an  absolute  power  of  disposition  would  have  ren- 
dered the  legacy  void.  He  says:  '*  If  it  appeared  that  the  tes- 
tator intended  to  confer  upon  the  first  devisee  an  absolute  power  of 
disposition,  and  in  his  will  he  afterward  made  a  gift  over,  the  two 
dispositions  cannot  stand  together.  The  absolute  power  of  disposi- 
tion shows  that  he  intended  to  give  an  unqualified  title  to  the  first 
devisee,  and  it  is  in  the  nature  of  such  a  title  that  the  property,  if 
not  alienated  by  the  owner,  shall  descend  to  the  heirs  if  it  be  real 
estate,  or  go  to  the  next  of  kin  if  it  be  personal.  The  gift  over  is 
repugnant  to  this  quality  of  absolute  ownership,  and  it  is  conse* 
quently  void."  It  will  be  noticed  that  Judge  Dekio  regarded  the 
rule  stated  as  alike  applicable  to  devises  of  real  and  personal  prop- 
erty. Tyson  v.  Blahe,  22  N.  Y.  563,  was  the  cause  of  an  executory 
bequest  with  a  limitation  over  on  the  death  of  the  primary  legatee 
without  issue,  and  is  only  important  in  the  discussion  as  contain- 
ing an  express  recognition  of  the  doctrine  of  the  prior  cases,  that 
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m  limitation  oyer  is  incompatible  with  an  abflolate  disposing  power 
in  the  first  taker.  Terry  y.  Wiggins,  47  N.  Y.  512^  was  an  action 
of  ejectment,  the  title  depending  npon  a  derise  in  a  will  which  took 
effect  in  1862,  of  certain  land  to  the  testator's  wife,  for  ''  her  own 
personal  and  independent  use  and  maintenance,''  with  power  to  sell 
the  same,  and  a  devise  over  after  her  death,  of  any  residue,  etc. 
'The  court  construed  the  will  as  giving  the  wife  a  life  estate  only, 
with  a  limited  power  of  disposition,  and  sustained  the  devise  over 
'on  this  ground.  -  Allek,  J.,  said:  '*The  power  of  disposition  is 
not  absolute,  so  as  to  bring  it  within  the  rule  making  all  devises 
with  absolute  power  of  disposition  in  the  devisee,  gifts  in  fee;"  and 
he  further  said  that  if  the  devise  to  the  wife  had  been  a  fee,  the 
daim  that  the  devise  over  was  repugnant  and  void  would  have  been 
well  founded.  The  learned  judge  also  referred  to  certain  provis- 
ions of  the  Bevised  Statutes,  and  remarked  that  it  was  not  mate- 
rial to  decide  whether  the  limitation  over  was  a  good  executory  de- 
Srise  at  common  law.  Smith  v.  Van  Oairatid,  64  N.  Y.  278,  in- 
volved the  construction  of  a  will  which  as  construed  gave  to  the 
testator's  widow  a  sum  of  money  during  life  or  widowhood,  with 
power  to  use  so  much  of  the  principal  as  might  be  necessary  for 
her  support,  with  remainder  to  her  children.  The  court  sustained 
the  validity  of  the  gift  in  remainder,  on  the  ground  that  the  power 
of  disposition  was  not  absolute,  but  limited  and  conditional.  Judge 
"RAPALLOsaid:  ''The  cases  sustain  the  proposition  that  where  an 
absolute  power  of  disposal  is  given  to  the  first  legatee  a  remainder 
over  is  void  for  repugnancy,"  and  adds:  ''  But  they  also  recognize 
the  principle  that  if  Hie  jus  disponendi  is  conditional,  the  remain- 
der is  not  repugnant  The  power  of  disposition  in  the  present  case 
is  only  for  a  special  purpose  —  the  support  of  the  widow."  Camp- 
itO  V.  Beaumont,  91  N.  Y.  464,  was  an  action  for  the  construction 
of  a  will  of  real  and  personal  estate,  which  took  effect  in  187G. 
The  principal  question  was  whether  there  was  a  valid  limitation 
over  of  the  real  and  personal  estate,  which  in  the  first  instance  was 
given  to  the  wife  of  the  testator.  The  alleged  limitation  over  was 
of  the  property,  or  such  portion  ''as  may  remain,"  etc.,  after  the 
decease  of  the  wife.  The  court  held  that  upon  the  construction 
of  the  whole  will  the  fee  in  the  real  estate  and  the  absolute  interest 
in  the  ]>er8onal  property  was  given  to  the  wife,  and  further,  that 
if  the  intention  of  the  testator  was  to  limit  the  estate  over,  the  lim- 
itation was  void  as  repugnant  to  the  power  of  disposition.     Dax- 
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90BTH,  J. ,  said :  *^  The  gift  appears  absolute  and  entire  in  its  terms; 
no  child  of  the  testator  was  to  be  provided  for,  and  it  better  accords 
with  decisions  in  this  State  to  hold  that  if  a  limitation  over  was  at* 
tempted^  it  is  repugnant  and  void,"  citing  Jackson  y.  Bull,  supra. 

We  have  referred  to  all  the  oases  which  we  have  found  in  this 
State  having  a  direct  bearing  upon  the  point  under  discussion. 
They  unite  in  declaring  as  an  undoubted  principle  of  the  common 
law  that  a  valid  executory  devise  cannot  co  exist  with  a  devise  of  a 
primary  fee,  accompanied  with  an  absolute  disposing  power  in  the 
first  taker,  and  that  an  executory  limitation  by  will,  either  of  real 
or  personal  property  after  a  gift  of  an  absolute  estate,  is  void.  An 
absolute  power  of  disposition  annexed  to  a  primary  devise  in  fee 
is  deemed  conclusive  of  the  existence  in  the  primary  devisee  of  an 
absolute  estate.  Such  of  the  cases  as  sustain  a  limitation  over  af* 
ter  a  life  estate,  accompanied  with  a  limited  power  of  disposition  in 
the  life  tenant,  proceed  upon*a  distinction  perfectly  well  settled, 
and  fall  within  that  common  form  of  limitation,  viz.,  a  limitation 
for  life,  with  power  of  appointment  in  the  life  tenant,  and  remain* 
der  over  on  default  of  its  exercise.  The  estate  created  by  the  ex- 
ercise of  the  power  does  not  take  effect  out  of  the  interest  of  the 
life  tenant,  but  out  of  the  estate  of  the  grantor  of  the  power  not 
embraced  in  the  life  interest.     See  Bradley  v.  Wesicoif,  13  Ves.  445. 

The  decisions  in  other  States  upon  this  question  are  equally  uni- 
form. Ide  V.  Ide,  5  Mass.  500,  decided  in  1809  by  Chief  Justice 
Pabsoks,  is  perhaps  the  earliest  case  in  the  country  upon  the  sub- 
ject. The  action  was  ejectment.  In  that  case  the  testator  devised 
real  estate  to  his  son  P.,  his  heirs  and  assigns  forever,  and  also  be- 
queathed to  him  personal  estate  in  words  denoting  an  absolute  in- 
terest, and  in  a  subsequent  clause  declared,  **  and  further,  it  is  my 
will  that  if  my  son  P.  shall  die  and  leave  no  lawful  issue,  what  es- 
tate he  shall  leave,  to  be  divided  between  my  son  J.  and  my  grand- 
son N.,''  etc.  P.  conveyed  the  land  in  his  life-time  and  died  leav- 
ing no  issue.  The  court  held  that  the  limitation  over  was  void  for 
repugnancy  to  the  disposing  power,  and  on  that  ground  decided 
the  case  for  the  plaintiff,  making  no  reference  to  the  fact  that  P. 
had  exercised  the  power  by  a  conveyance.  The  power  of  disposi- 
tion was  held  to  be  implied  from  the  words,  *'  what  estate  he  shall 
leave. ''  MeUon  v.  Doe,  4  Leigh,  408,  decided  by  the  Supreme 
Oonrt  of  Virginia  in  1833,  was  a  case  whore  a  testator  devised 
land  to  his  son  W.  and  his  heirs,  and  if  he  should  die  without  a. 
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son,  and  not  sell  tlie  land,  then  to  the  testator's  son  O.  It  was 
held,  as  stated  in  the  head-note,  that  the  devise  gave  W.  absolate 
power  to  sell  a  fee-simple  and  therefore  whether  he  sold  or  not,  he 
took  a  fee-simple  and  the  devise  over  was  void.  The  same  princi- 
ple was  declared  in  a  prior  case  in  the  same  State  (Riddick  v.  Co- 
hoon,  4  Rand.  547),  where  the  power  of  disposition  was  held  to  be 
implied  from  the  words,  ''so  much  of  the  estate  as  may  remain  un- 
disposed of."  Cook  V.  Walker,  15  Ga.  459,  involved  the  constmo- 
tion  of  a  marriage  settlement  of  real  and  personal  property  which 
provided  for  the  devolution  of  the  property  if  the  wife  **  should 
die  intestate,  without  making  any  disposition,''  etc.  Lumpeik, 
J.,  in  delivering  the  opinion  of  the  court,  said:  ''We  hold  it  to 
be  an  incontrovertible  rule  that  whenever  an  estate  is  given  in 
Oeorgia,  either  by  deed  or  will,  to  a  person  generally  or  indefinitely, 
with  an  unlimited  power  of  disposition  annexed,  it  invariably  vests 
an  absolute  fee  in  the  first  taker,  and  that  neither  a  remainder  nor 
an  executory  devise  can  be  limited  on  such  an  estate."  The  cases 
of  Flinn  v.  Davis,  18  Ala.  132,  and  McBea's  Administraiors  v. 
Means,  24  Ala.  350,  declare  the  same  rule.  In  Pickering  v.  Lang- 
don^  22  Me.  413,  it  was  declared  that  a  gift  over  of  real  and  personal 
estate  of  "what  remains  "  on  the  death  of  the  first  taker,  was  void; 
and  in  Ramedell  v.  Ramedell,  21  Me.  288,  it  was  declared  that  the 
doctrine  of  Jackson  v.  Bull,  supra,  was  the  settled  law.  The  doc- 
trine that  an  absolute  power  of  disposition  in  the  first  taker  was 
fatal  to  a  limitation  over  was  also  declared  by  the  court  of  North 
Carolina,  1  Jones,  463,  and  also  by  the  courts  of  Tennessee  in  two 
cases,  Williams  v.  Jones,  2  Swan.  620,  and  Davis  v.  Richardson,  10 
Yerg.  290;  s.  c,  31  Am.  Dec.  581.  After  a  somewhat  diligent 
examination  I  have  been  unable  to  find  any  decision  in  any  court 
in  this  country  adverse  to  the  doctrine  declared  in  Jackson  v.  BuU, 
supra,  and  I  think  it  may  safely  be  affirmed  that  the  doctrine  of 
that  case  is  the  settled  law  of  the  American  courts.  I  cannot  bet- 
ter conclude  this  review  of  the  American  cases  than  by  quoting  the 
words  of  Chancellor  Kent  in  his  Commentaries,  written  long  after 
the  decisions  in  Johnson,  supra,  and  after  the  close  of  his  judicial 
life.  Speaking  of  executory  devises  (4  Kent  Com.  270),  after 
stating  that  a  valid  executory  devise  must  be  indestructible  by  the 
first  devisee  or  taker,  he  adds:  "If  therefore  there  be  an 
abeolnte  power  of  disposition  given  by  the  will  to  the  first  taker,  as 
if  an  estate  be  devised  to  A.  in  fee,  and  if  he  dies  possessed  of  the 
Vol.  LIII  —  28 
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property  without  lawful  issue,  the  remainder  over,  or  remainder 
over  of  the  property  which  he  dying  without  heirs  should  leave,  or 
without  selling  or  devising  the  same;  in  all  such  cases  the  remain- 
der over  is  void  as  a  remainder  because  of  the  preceding  fee;  and 
it  is  void  by  way  of  executory  devise,  because  the  limitation  is  in- 
consistent with  the  absolute  estate  or  power  of  disposition  expressly 
given  or  necessarily  implied  by  the  will/'  See  also  to  the  same  ef- 
fect, 2  Wash.  Seal  Prop.  669. 

The  doctrine  of  Jackson  v.  Butt  is  assailed  as  contrary  to  the  set- 
tled rule  of  the  English  courts,  and  as  based  upon  a  misconception 
of  the  case  of  Attorney- OenBral  v.  Hatty  Fitzg.  314,  cited  as  au- 
thority for  the  decision,  and  upon  a  mistake  of  the  court  in  apply- 
ing to  executory  devises  a  rule  applicable  only  to  limitations  of  per- 
sonal property.  If  the  claim  made  was  well  founded,  it  would  fur- 
nish no  reason  for  departing  from  a  rule  of  property  settled  by  re- 
peated decisions  in  our  courts,  and  which  has  become  the  founda- 
tion of  legal  titles.  Many  of  the  established  rules  of  property  lim- 
itation are  technical  and  in  many  instances  were  founded  upon 
mistaken  analogies  or  upon  reasons  which  no  longer  have  any  sig- 
nificance. But  to  depart  from  them  in  cases  where  rights  have  be- 
come vested  and  titles  have  been  taken  in  reliance  upon  them, 
would  produce  great  inconvenience,  and  in  many  cases  work  gross 
injustice.  But  after  an  examination  of  the  English  cases  I  have 
reached  the  conclusion  that  the  doctrine  of  Jackson  v.  f«7I  accords 
with  the  great  weight  of  authority  in  England,  and  that  the  alleged 
distinction  between  executory  testamentary  limitations  of  real  and 
personal  estate  has  no  foundation  in  English  law,  or  at  least  that 
such  a  distinction  has  not  been  recognized  from  a  time  anterior  to 
the  caseinVitzgibbon  which  was  decided  in  1731.  In  that  case  a 
testator  owning  real  and  personal  estate  gave  it  by  will  to  his  son 
F.  H.,  and  to  the  heirs  of  his  body,  and  if  he  should  die  leaving  no 
heirs  then  he  gave  so  much  of  the  real  and  personal  estate  as  the 
son  should  be  possessed  of  at  his  death  to  charitable  purposes.  The 
question  was  whether  the  limitation  over  of  the  personal  prop- 
erty was  good.  The  court,  as  the  case  states,  ''unanimously  held 
that  the  absolute  ownership  had  been  given  to  F.  H.,  for  it 
is  to  him  and  the  heirs  of  his  body,  and  the  company  are  to  have 
no  more  than  he  shall  have  left  unspent,  and  therefore  he  had 
power  to  dispose  of  the  whole,''  and  the  limitation  over  was  held 
to  be  void.     The  case  was  referred  to  and  approved  by  Lord  Hard- 
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WICK  in  Flanders  t.  Olari,  1  Yea.  Sr.  9,  who  said:  ''It  was  in- 
aisted  in  Aitomey^Cfeneral  y.  SaU,  Fitzg.,  that  he,  F.  H.,  had  only 
a  naofraotoary  interest,  and  so  to  go  over,  but  it  was  determined 
by  Lord  KiKa  that  he  had  the  absolute  property,  and  therefore 
the  deyise  was  void,  for  he  had  the  power  to  spend  the  whole, 
which  was  an  absolute  gift."  It  will  be  noticed  that  Lord  Habd- 
wicK  understood  the  case  as  holding  that  the  gift  was  absolute,  be- 
cause of  the  power  of  disposition.  It  accords  with  logic  as  well  as 
law,  that  where  a  gift'  of  real  or  personal  property  is  in  law  absolute 
there  can  be  no  ralid  ulterior  limitation  engrafted  upon  it.  Exe- 
cutory devises  of  a  fee  limited  after  a  fee  were  sustained,  as  I  have 
said,  upon  the  ground,  that  construing  the  whole  limitation  to- 
gether, the  first  fee  was  a  qualified  and  not  an  absolute  interest. 

In  the  early  period  of  the  law,  as  is  well  known,  future  estates  in 
personal  property  were  not  permitted.  It  was  originally  held  that 
a  gift  of  persondty  for  life  was  an  absolute  gift,  so  as  to  invalidate 
any  further  limitations,  7  BolL  Abr.  610;  then  a  distinction  was 
raised  between  the  gift  of  the  thing  itself,  and  a  bequest  for  the 
use  only  for  life,  Plowd.  521;  Cro.  Jac.  846,  but  this  distinction 
was  findly  laid  in  Hyde  v.  Parrat,  1  P.  Wms.  2,  and  for  more  than 
a  century  and  a  haU,  executory  bequests  of  personal  property  have 
been  permitted  by  the  law  of  England,  under  the  same  rules  of 
limitation  as  apply  to  executory  devises  of  land.  It  will  avoid  con- 
fusion to  refer  to  one  distinction  between  limitations  of  real  and 
personal  property,  founded  upon  a  peculiar  reason,  and  which  is  an 
exception  to  the  general  rule  of  uniformity  of  construction.  It 
was  settled  at  a  very  early  period  in  the  law  that  words  of  limitation 
that  give  an  estate  tail  in  land  give  an  absolute  interest  in  personal 
property.  This  distinction  was  indulged  in  order  to  prevent  the 
creation  of  perpetuities  in  limitations  of  personal  property.  The 
statute  de  doniSf  which  was  the  foundation  of  estates  tail,  applied 
only  to  land.  In  their  origin  these  estates  were  perpetuities,  be- 
cause they  could  not  be  alienated  out  of  line  of  the  entaiL  The 
courts,  to  defeat  the  design  of  the  great  lords  in  enacting  the  statute, 
invented  the  processes  of  fines  and  common  recoveries  as  a  means 
of  unfettering  these  entails.  But  limitations  of  personal  property 
in  the  nature  of  estates  tail  in  land  could  not  be  barred  by  fine  or 
common  recovery,  and  unless  cut  off  and  held  to  be  invalid,  would 
lead  to  perpetuities  in  that  species  of  property.  And  to  prevent  this, 
the  limitation  to  issue  was  held  to  be  void,  and  the  first  taker  wai 


IgO  NEW  YORK, 


Van  Home  y.  OampbelL 


held  to  take  an  absolute  interest,  free  from  the  limitation  over. 
Bradhursi  y.  Bradhuraty  1  Paige,  331-345;  Boper  Leg.,  p.  1522. 
Executory  deyises  were  also  exempt  from  the  operation  of  fines  and 
common  reooyeries,  because  the  fiction  of  compensation  to  the  issue 
in  tail,  upon  which  those  proceedings'were  founded,  was  inapplica- 
ble to  that  species  of  limitation;  but  thej  were  prevented  from 
becoming  perpetuities  by  the  rule  established  by  the  courts,  that  in 
order  to  be  valid,  they  must  be  limited  on  a  contingency  which  must 
happen  within  the  period  prescribed  for  the  vesting  of  future  estates. 
The  doctrine  of  executory  devises  in  its  origin  had  reference  to  real 
property;  but  from  a  very  early  period  in  the  law,  and  prior  to  the 
case  in  Fitzgibbon  (9upra)y  executory  bequests  of  a  future  interest 
in  personal  property,  to  take  effect  on  a  contingency  defeating  a 
prior  bequest,  made  in  words  denoting  a  gift  of  an  absolute  estate 
in  the  first  taker,  were  recognized  as  valid,  and  I  am  unable  to  find 
any  trace  in  recent  times  of  any  distinction  between  the  two  species 
of  limitation,  or  any  case  which  holds  that  a  limitation  bad  as  to 
one  species  of  property  is  good  as  to  the  other,  or  conyersely.  The 
very  early  case  reported  in  2  Freeman's  Ch  •  137,  decided  in  1672, 
expressly  affirmed  the  validity  of  an,  executory  bequest  of  personal 
property  after  words  of  absolute  gift,  to  take  effect  on  a  contingency 
defeating  the  prior  estate.  The  case  was  a  bequest  of  £500  to  the 
testator's  daughter,  and  if  she  died  under  thirty  years  of  age,  un- 
married, then  over.  She  received  the  money  and  died  before  the 
time;  it  was  held  that  her  executors  were  chargeable  as  possessed  in 
trust  for  the  legatees  oyer.  This  indeed  says  Feame  (p.  404),  was 
not  the  case  of  a  devise  to  one  for  life  or  a  particular  period,  and 
afterward  to  another,  but  a  conditional  new  disposition  of  the  prop- 
erty upon  a  particular  contingency.  There  are  many  other  English 
cases  sustaining  an  executory  bequest  of  the  same  character.  Atkin- 
son V.  Hutehinsony  3  P.  Wms.  258;  Wilkinson  v.  Southy  7  T.  11  555; 
Sione  v.  Maule,  2  Sim.  490.  The  doctrine  that  personalty  may  be 
bequeathed  under  the  same  limitations  as  realty,  and  that  the  va- 
lidity of  executory  bequests  depends  upon  the  same  rules  as  goyem 
executory  devises,  is  affirmed  by  the  text-writers,  and  so  far  as  I 
know,  without  dissent.  Lewis  Perp.  99;  Smith  Exec.  Int.  312; 
Boper  Leg.  1546;  Feame  Rem.,  Mr.  Butler's  note  E,  p.  401  Upon 
the  authorities  the  claim  that  the  case  in  Fitzgibbon  proceeded 
upon  any  distinction  known  to  the  law  between  an  absolute  bequest 
of  personal  property  with  a  superadded  power  of  disposition  in  the 
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first  taker,  and  an  executory  deyiae  of  the  same  oharaotery  cannot  be 
supported.  The  rale  that  a  gift  over  of  personal  property  by  will, 
after  a  prior  general  gift  accompanied  with  an  absolute  disposing 
power  in  the  first  taker,  is  void  for  repugnancy,  was  held  in  Butt 
T.  Kingston,  1  Mer.  814  and  in  Robs  t.  Ross,  1  Jac  &  W.  154. 
They  go  upon  the  general  principle  and  not  upon  any  distinction 
between  real  and  personal  property.  The  case  last  cited  was  of  a 
\dfpcrf  to  A.,  to  be  paid  at  twenty-five,  with  a  Umitation  over  if  A. 
should  not  receive  or  dispose  of  it  by  will  in  his  life^time,  and  the 
limitation  over  was  held  to  be  void  for  repugnancy.  Sir  Thomas 
Plukzb,  M.  B.,  said:  "  I  do  not  recollect  any  instance  of  a  will 
where  an  absolute  property  is  first  given,  with  a  condition  that  if  a 
party  does  not  make  use  of  it,  it  goes  over,"  and  referring  to  the 
case  before  him,  he  said:  ''  It  is  quite  a  novel  attempt  to  separate 
the  devolution  of  property  from  the  property  itself." 

There  is  a  single  case  in  England  which  sustains  the  contention 
of  the  plaintiff.  In  Doe  v.  Olover,  1  M.,  G.  &  S.  448,  decided  in 
1845,  a  testator  devised  lands  to  his  son,  his  heirs  and  assigns,  for- 
ever, but  in  case  his  son  ^'should  depart  this  life  without  leaving 
any  issue  of  his  body  then  living,"  and  shall  not  have  '*  disposed  of 
or  parted  with  his  interest  in  said  lands,"  then  over.  The  son  died 
without  issue  and  without  having  disposed  of  the  land  in  his  life- 
time, but  left  a  will  devising  the  property.  The  question  considered 
in  the  opinion  was  whether  the  will  was  a  good  disposition  of  the 
disposing  power.  The  court  decided  that  it  was  not,  and  having 
reached  this  conclusion,  held  that  the  limitation  over  took  effect^ 
without  adverting  to  the  question  whether  there  was  any  repug- 
nancy between  the  limitation  over  and  the  disposing  power.  In 
Bea^MToft  V.  Brooms^  4  T.  R.  441,  is  a  dictum  by  Lord  Esirrosr, 
also  supporting  the  plaintiff's  position.  The  case  of  Dos  v.  Olovsr 
is  the  only  case  in  England  which  we  have  been  able  to  find  involv- 
ing the  question,  which  sustains  a  limitation  over  after  a  devise  in 
fee  accompanied  with  an  absolute  power  of  disposition  in  the  primary 
devisee.  But  as  early  as  1746,  in  the  case  of  Gulliver  v.  Vaux,  a 
report  of  which  was  found  among  Sergeant  Hill's  manuscripts,  and 
which  is  printed  in  an  appendix  to  the  case  of  Holmes  v.  Oodson, 
8  DeO.,  Mac.  &  O.  152,  it  was,  held  that  a  limitation  over  of  real 
estate  after  a  fee,  on  the  contingency  of  the  death  of  the  first  taker 
without  issue  and  ^'without  appointing  the  disposition  of  the  estate," 
was  not  a  good  executory  devise  by  reason  of  its  repugnancy  to  the 


182  NEW  YOEK, 


Van  Home  y.  GampbelL 


disposing  power.  The  ease  was  decided  by  Willis,  0.  J.,  and  his 
associates,  and  is  declared  hj  Lord  Justice  Tuhiteb,  in  Holmss  y. 
Godson,  to  be  of  the  highest  anthoriiy.  The  case  of  Holmes  t.  Ghd-^ 
son,  which  was  decided  on  appeal  in  chancery  in  1856,  is  a  precise 
aathority  in  support  of  the  doctrine  of  Jackson  y.  Butt,  supra. 
That  was  the  case  of  a  deyise  of  real  and  personal  estate  in  trust 
for  the  testator's  son,  with  a  proyiso  that  if  he  should  die  under 
twenty-one,  or  without  haying  made  a  will,  then  oyer.  The  plaint- 
iffs claimed  under  aconyeyanceof  the  real  estate  from  the  son,  and 
the  defendants  under  the  limitation  oyer,  the  son  haying  died  after 
he  had  attained  the  age  of  twenty-one  without  making  a  will.  The 
court  held  that  ihe  limitation  oyer  was  yoid  for  repugnancy.  Lord 
Justice  TuBNBB  saying :  ''  This  is  in  terms  a  disposition  of  real 
estate  in  fayor  of  other  deyisees,  in  the  eyent  of  the  primary  deyisee 
dying  intestate,  and  I  think  such  a  disposition  is  repugnant  and 
yoid.''  After  referring  to  decisions  relating  to  personal  property, 
he  said  :  ''  It  was  objected  to  these  cases  that  they  all  referred  to 
personal  estate.  But  upon  this  question  I  confess  myself  unable  to 
see  the  distinction  between  cases  relating  to  personal  property  and 
cases  relating  to  real  estate,"  and  then,  after  referring  to  Outtiver 
y.  Vaux  and  other  cases,  he  continued :  '^  All  these  are  cases  of  real 
estate,  and  they  seem  clearly  to  proye  that  upon  this  point  there  is 
no  distinction  between  the  cases  relating  to  real  and  personal  estate. 
In  truth,  the  decisions  in  both  cases  turn,  as  I  apprehended,  on  this: 
The  law  has  said  that  if  a  man  dies  intestate,  the  real  estate  shall 
go  to  the  heir,  and  the  personal  estate  to  the  next  of  kin,  and  any 
disposition  which  tends  to  contrayene  that  disposition  which  the 
law  would  make  is  against  the  policy  of  the  law,  and  therefore  yoid." 
And  then  referring  to  Doe  y.  Glover,  supra,  and  to  the  fact  that 
the  point  of  repugnancy  was  not  brought  to  the  attention  of  the 
court,  he  said:  '^If  the  case  of  I)oe  y.  Glover  is  to  be  considered  as 
conflicting  with  the  other  authorities,  I  think  that  the  other  au- 
thorities, and  especially  the  case  of  Gulliver  y.  Vaux,  ought  to  pre- 
yail  against  it.''  Lord  Justice  Bruce  also  deliyered  an  opinion  to 
the  same  effect.  The  case  In  re  Stringer,  eic,^  6  Ch.  Diy.  1;  8.  o., 
22  Moak's  Eng.  Rep.  602,  arose  upon  a  will  iu  which  the  testator 
gaye  to  J.  his  real  and  personal  estate,  with  full  power  to  sell  and 
dispose  thereof,  by  deed  or  will,  with  a  gift  oyer  in  case  J.  should 
make  no  disposition  of  the  property.  J.  died  in  the  life-time  of  the 
testator.   It  was  held  at  the  hearing,  by  Sir  Oeorge  Jessbl,  M.  B., 
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that  the  gift  over  was  void  for  repugnancy.  The  decision  was  re- 
yened  on  appeal  on  two  grounds:  First,  that  as  the  first  gift  failed 
by  the  death  of  the  primary  devisee  before  the  death  of  the  testator, 
the  second  devise  took  effect  as  a  primary  limitation;  and  second, 
that  on  the  whole  will,  the  intention  was  that  the  testator  should 
have  only  a  life  estate.  But  the  judges  expressly  recognize  and 
affirm  the  doctrine  that  a  limitation  over,  after  a  fee  with  an  abso- 
lute power  of  disposition  in  the  first  taker,  would  be  void.  James, 
L.  J.,  said:  ''  It  is  settled  by  authority  that  if  you  give  a  man  some 
property,  real  or  personal,  to  bo  his  own  absolutely,  that  you  can- 
not by  your  will  dispose  of  that  property  which  becomes  his.  You 
cannot  say  that  if  he  does  not  spend  it,  or  if  he  does  not  give  it 
away,  if  he  does  not  will  it,  that  which  he  happened  to  have  in  his 
possession,  or  in  his  drawer,  or  in  his  pocket,  at  the  time  of  his 
death,  shall  not  go  to  his  heirs  at  law  if  it  be  realty,  or  to  his  next 
of  kin  if  it  be  personalty."  See  also  Shaw  v.  Ford,  7  Ch.  Div.  669; 
s.  c^  23  Moak's  Eng.  Rep.  796. 

The  authorities  cited  sustain,  I  think,  the  main  proposition  of 
this  opinion,  that  according  to  the  uniform  course  of  decision  in 
this  country  and  the  great  weight  of  authority  in  England,  a  valid 
executory  devise  cannot  at  common  law  be  limited  after  a  fee  upon 
the  contingency  of  the  non-execution  of  an  absolute  disposing  power 
vested  in  the  first  taker,  and  that  such  a  limitation  over  is  void  in 
its  creation.  I  have  not  referred  to  the  provisions  of  the  Revised 
Statutes.  If  these  provisions  (IRS.  725,  §§  32,  33)  have  changed 
the  common  law,  a  point  which  we  do  not  now  decide,  they  cannot 
affect  the  disposition  of  this  case.  The  rights  under  the  will  of 
Jellis  Fonda  became  fixed  upon  his  death  in  1791,  and  must  be 
adjudged  according  to  the  rules  of  the  common  law. 

I  have  considered  the  case  upon  the  assumption  that  the  right 
of  the  plaintiff  rested  solely  upon  the  will  of  Jellis  Fonda,  and 
have  made  no  reference  to  the  claim  made  on  the  argument,  so  far 
as  appears,  for  the  first  time,  that  admitting  that  the  testator's  son 
Douw  took  an  absolute  fee  in  the  fourteen  acres  under  the  will, 
yet  upon  his  death  his  brother  Henry  took  an  interest  in  the  land 
as  one  of  his  heirs-at-law,  which  became  vested  in  his  children  upon 
his  death.  It  is  unnecessary  to  consider  this  aspect  of  the  case,  as 
the  defendant,  if  the  order  of  the  General  Term  is  afiirmed,  is  en- 
titled to  judgment  absolute  upon  the  plaintiff's  stipulation. 

I  dose  this  too  protracted  discussion.     It  may  find  some  excuse 
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in  the  dosire  to  vindicate  the  doctrine  of  Jackson  ▼.  Bull,  and  the 
cases  in  this  State  which  have  followed  it,  from  the  claim  peisiB- 
tently  urged,  but  as  I  think,  without  foundation,  that  that  doc- 
trine was  a  departure  from  the  established  law. 

The  order  of  the  (General  Term  should  be  aflBimed  and  a  judg- 
ment absolute  directed  for  the  defendant. 

Order  affirmed. 
BuGiB,  0.  J.,  dissented. 


RoBiKS  v.  MoOlubb. 

(100  N.  T.  an.) 

Marriage — hiUband^i  tueeemon  to  inteitate  w{ft^$  permmaMiif. 

When  a  married  woman  dies  intestate,  and  without  descendants  or  anoestors, 
her  personal  property  goes  to  her  husband  at  common  law,  and  this  role  has 
not  been  changed  by  the  various  modem  Married  Women's  Acts. 

ACTION  for  construction  of  a  will.  •   The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Edfoard  (7.  James,  for  appellant. 
J.  W.  PicheU,  for  respondent 

MiLLBB,  J.  The  question  to  be  determined  in  this  case  is 
whether  John  S.  McGlure,  the  defendant  and  executor  under  the 
last  will  and  testament  of  his  wife,  Caroline  McClure,  is  entitled  to 
that  portion  of  the  estate  of  the  testatrix  which  by  her  will  was  be- 
queathed to  her  brother,  Wright  Robins,  and  which  lapsed  by  rea- 
son of  his  death  prior  to  the  death  of  the  testatrix. 

The  testatrix  by  her  will  devised  and  bequeathed  to  her  husband 
certain  real  estate  and  personal  property,  and  also  one  half  of  the 
residue  of  her  estate,  both  real  and  personal,  absolutely.  The  re- 
mainder she  gave  to  her  brother,  Wright  Robins,  and  her  sister, 
Mrs.  Elizabeth  Carter,  to  be  equally  divided  between  them.  She 
left  no  descendants  or  ancestors.  The  residuary  estate  consisted 
solely  of  personal  property.  Her  husband  qualified  as  executor, 
and  claims  to  be  entitled  to  that  portion  of  the  estate  which  is 
lapsed,  under  the  common  law,  by  virtue  of  his  marital  rights. 
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The  plaintiff  claims  as  one  of  the  next  of  kin  and  heirs-at-Iaw, 
being  a  son  of  a  deceased  brother  of  the  testatrix,  Isaac  Bobins,  an 
interest  in  sach  unbeqaeathed  personal  property,  and  brings  this 
action  on  behalf  of  himself  and  for  the  benefit  of  such  next  of  kin 
and  heir-at-lavr  as  will  come  in  and  contribute  to  the  expenses 
thereol 

By  the  common  law  the  husband  became  entitled  to  that  portion 
of  his  wife's  personal  property  of  which  she  was  actually  possessed 
at  the  time  of  her  marriage,  or  which  came  to  her  during  cover- 
ture. In  case  of  the  wife's  death  prior  to  that  of  her  husband  he 
was  authorized  to  take  out  letters  of  administration  upon  her  es- 
tate and  as  administrator,  after  the  payment  of  her  debts,  if  any 
there  were,  he  retained  and  became  the  owner  of  the  assets  remain- 
ing in  his  hands  as  such  administrator  under  the  practice  then 
existing,  by  means  of  which,  before  the  statute  of  distributions, 
the  administrator  converted  and  appropriated  the  assets  in  his 
hands  to  his  own  use.  A  contest  arose  between  the  ecclesiastical 
a^d  temporal  courts  concerning  the  right  of  the  administrator  to 
thus  appropriate  the  funds,  which  contest  was  finally  settled  by 
the  passage  of  the  statute  of  distributions  (22  Oar.  II,  chap.  10), 
and  as  doubt  still  existed  in  regard  to  the  rights  of  the  husband, 
an  explanatory  act  (23  Oar.  II,  chap.  3)  was  passed,  by  section  25 
of  which  it  was  declared  that  this  statute  should  not  be  construed 
to  extend  to  the  estates  of /anid^  covert  dying  intestate,  but  that  the 
husband  should  have  the  same  right  to  administer  and  enjoy  such 
estate  as  before  the  passage  of  the  said  act. 

The  rule  of  the  common  law,  which  authorized  the  husband  to 
hold  the  property  of  his  wife  by  virtue  of  administration,  has  been 
extended  in  this  State,  so  as  to  entitle  him  to  hold  the  same  also  by 
virtue  of  his  marital  rights,  and  numerous  cases  sustain  this  doc- 
trine. In  the  case  of  Kafisam  v.  Nichols,  22  N.  Y.  110,  it  was  held 
that  where  a  married  woman  possessed  of  separate  personal  estate 
dies  without  having  made  any  disposition  of  it  in  her  life-time,  or 
by  way  of  testamentary  appointment,  the  title  thereto  vests  in  her 
surviving  husband,  and  cannot  be  affected  by  the  granting  of  ad- 
ministration upon  her  estate  to  any  other  person.  In  the  case  cited, 
letters  of  administration  had  been  taken  out  by  a  third  person  upon 
the  wife's  estate,  and  an  action  was  brought  against  the  maker  of 
a  note  to  recover  the  amount  of  the  same,  which  note  was  originally 
given  to  the  deceased  wife  and  afterward  renewed  payable  to  the 
Vol.  LIU  —  24 
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hnsbaDd  and  held  by  him.  It  appeared  upon  the  trial  that  the 
amount  of  the  note  had  been  settled  with  the  husband  and  taken 
up  and  cancelled.  It  is  said  in  the  opinion:  '*  The  property  then 
in  this  case  stands  precisely  upon  the  footing  of  choses  in  action  of 
the  wife,  which  have  not  been  reduced  to  possession  during  the 
coTerture.  In  this  event  the  husband  has  the  right  to  recover  and 
enjoy  them  as  his  own,  either  as  an  incident  to  the  marital  relation 
and  as  flowing  from  it,  or  as  an  incident  to  his  right  of  administra- 
tion upon  her  estate;  and  for  all  practical  purposes  it  is  immaterial 
to  which  source  this  right  should  be  referred.  This  right  of  ad- 
ministration is  secured  primarily  to  the  husband  by  the  statute, 
and  indeed  according  to  some  authorities,  it  exists  in  the  husband 
jure  mariti,  and  wholly  irrespective  of  any  statutory  provisions 
upon  the  subject."  It  will  be  noticed  that  the  husband  did  not 
administer  upon  the  estate  of  his  wife,  and  hence  it  was  claimed 
that  he  had  no  authority  to  interfere  with  her  assets  or  to  settle 
with  the  defendant  who  was  the  maker  of  the  note.  The  decision 
expressly  overrules  this  position  and  upholds  his  claim  by  virtue  of 
his  marital  rights. 

In  Ryder  v.  Hulse,  24  N.  Y.  372,  the  action  was  brought  for  the 
recovery  of  certain  notes  bequeathed  by  the  wife  of  the  plaintiff, 
who  had  taken  out  letters  of  administration  upon  her  estate,  to  a 
third  person,  which  notes  had  been  acquired  before  the  passage  of 
the  Married  Women's  Acts  of  1848  and  1849,  and  it  was  held  that 
the  wife  had  no  power  to  dispose  of  said  notes  by  will  and  that  the 
plaintiff  was  entitled  to  recover,  and  it  was  laid  down  in  the  opin- 
ion by  Wright,  J.,  that  all  the  personal  estate  of  a  wife  vests  ab- 
solutely  in  the  husband  at  the  moment  of  marriage,  and  all  she  ac« 
quires  during  coverture  immediately  becomes  his,  and  that  the 
same  rule  applies  to  choses  in  action,  and  as  to  those  she  has  only  a 
contingent  interest;  that  in  the  event  of  the  wife's  death  the  hus- 
band does  not  take  the  choses  in  action  not  then  reduced  to  posses- 
sion by  virtue  of  any  statute  of  distribution  or  as  next  of  kin,  but 
the  property  is  already  vested  in  him,  and  if  he  should  die  before 
recovering,  then  they  would  be  assets  of  his  estate  to  be  recovered 
by  his  representatives,  and  not  by  the  representatives  of  his  wife;, 
that  by  his  wife's  death  her  interest  becomes  extinct^  and  his  be- 
comes absolute,  with  the  right  of  possession  as  administrator.  It 
is  further  said  that  the  same  view  of  the  question  was  taken  in  the 
case  of  Ransom  v.   Nichols,  22  N.  Y.  110,  which  is  commented 
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upon,  and  the  rights  of  the  husband  by  virtue  of  the  marital  rela- 
tion fully  sustained. 

In  Olmsted  v.  Keyes,  85  N.  Y.  602,  the  rule  laid  down  in  the 
cases  cited  is  fully  upheld.  It  is  said,  in  the  opinion  by  Earl,  J., 
that  **  all  choses  of  the  wife,  not  reduced  to  possession  during  the 
joint  lives  by  the  common  law  passed  to  the  husband  upon  her 
death.  *  *  *  He  may  then  release  them  or  take  payment  of 
them  without  administration,  if  he  can  get  payment.  If  adminis- 
tration is  needed  to  reduce  the  choses  to  possession  he  is  entitled  to 
it,  and  if  there  are  no  debts  the  administration  is  solely  for  his  ben- 
efit If  after  his  wife's  death  the  husband  does  not  release,  assign 
or  reduce  to  possession  her  choses  in  action  during  his  life-time, 
then  after  his  death  his  personal  representatives  are  entitled  to  ad- 
ministration upon  them  for  the  benefit  of  his  estate  as  part  of  his 
assets.''  See  also  Wesiervelt  v.  Oregg,  12  N.  Y.  210;  s.  o.,  62  Am. 
Dec  160;  2  Kent  Com.  136,  143;  Beeve  Dom.  Bel.  (1st  ed.)  1. 
In  Barnes  v.  Underwood,  47  N.  Y.  351,  it  is  held  in  the  opinion 
that  at  common  law  marriage  is  an  absolute  gift  to  the  husband  of 
the  goods  and  chattels  and  personal  property  of  which  the  wife  is 
actually  possessed  and  of  such  as  come  to  her  during  covertura. 
As  to  choses  in  action  marriage  is  only  a  qualified  gift,  conditioned 
that  the  husband  reduce  them  to  possession  during  the  existence  of 
the  marriage  relation,  and  when  so  recovered  the  title  vests  abso- 
lutely in  him.  It  is  there  said  that  the  husband  became  entitled 
to  the  estate  of  his  deceased  wife  by  virtue  of  the  right  to  adminis- 
ter; that  this  right  did  not  depend  upon  a  title  existing  during 
marriage,  but  upon  that  which  he  acquired  upon  her  death  by  the 
exclusive  right  to  administer  her  estate  as  her  successor. 

In  that  case  no  notice  is  taken  of  the  decisions  of  this  court  al- 
ready cited,  which  had  previously  been  made  and  in  which  it  was 
laid  down,  as  we  have  seen,  that  the  husband  at  common  law  became 
vested  with  all  the  personal  property  of  his  wife  by  virtue  of  the 
marital  relation  and  not  solely  as  administrator,  and  as  these 
cases  are  not  considered  or  discussed  in  the  opinion,  and  no 
dissent  expressed  in  reference  to  the  same,  the  rule  therein  stated 
cannot  be  regarded  as  overruled  or  in  any  way  affected  or  impaired. 
Until  this  is  done  by  an  authoritative  decision  of  this  court,  they 
must  stand  as  the  settled  law  of  the  State  applicable  to  cases  involv- 
ing the  same  or  any  similar  question. 

We  are  not  referred  to  any  ease  in  the  English  reports  where  the 
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rule  of  the  common  law  is  stated  exactly  and  in  the  precise  form  as 
in  Barnes  y«  Underwood^  supra. 

In  Flest  T.  Perrins,  which  was  first  reported  in  L.  B.,  3  Q.  B. 
636,  and  afterward  on  appeal  in  L.  B.^  4Q.  B.  500,  it  was  held  that 
where  the  defendant  received  money  from  a  third  person,  to  be  ap> 
propriated  to  the  use  of  a  married  woman,  and  he  wrote  telling  her 
he  held  the  money  at  her  disposal,  and  the  wife  died,  and  then  her 
husband,  and  the  wife's  administratrix  sued  the  defendant  for  money 
had  and  received  to  the  use  of  the  wife,  the  action  was  rightly 
brought  by  the  wife's  representative,  as  the  facts  showed  only  a 
chose  in  action  conferred  on  the  wife,  with  which  the  husband  had 
not  interfered  during  coverture. 

In  the  case  last  cited  the  distinct  objection  was  taken  that  the  ac- 
tion could  not  be  maintained  by  the  plaintiff  as  administratrix  of 
the  wife,  on  the  ground  that  it  was  for  money  received  by  the  de- 
fendant for  the  wife  during  coverture,  and  that  as  her  husband  sur- 
vived her,  the  administratrix  of  the  husband  was  alone  entitled  to 
sue  for  the  recovery  of  it.  The  decision  in  this  case  sustains  the 
doctrine  no  doubt  that  where  the  husband  has  not  interfered  with 
the  choses  in  action  of  the  wife  during  her  life,  the  same  pass  to 
her  next  of  kin,  and  that  his  representatives  upon  his  death,  after 
the  death  of  the  wife,  have  no  right  thereto  as  a  part  of  his  estate 
to  which  he  was  entitled  by  virtue  of  the  marital  relation. 

While  it  is  nowhere  laid  down  in  the  case  last  cited  that  the 
husband  who  survives  the  wife  is  entitled  to  her  personal  estate  as 
administrator  and  not  by  virtue  of  the  marital  relation,  the  conclu- 
sion arrived  at  is  nevertheless  in  conflict  with  the  current  decisions 
of  the  courts  of  this  State,  as  we  have  seen,  and  it  should  not  be 
followed. 

The  rule  of  the  common  law,  as  explained  by  these  decisions,  was 
fully  recognized  by  the  provisions  of  the  Revised  Statutes. 

The  husband  was  solely  entitled  to  letters  of  administration  upon 
his  wife's  estate,  and  if  he  failed  to  take  out  letters,  he  was  pre- 
sumed to  have  assets  in  his  hands  sufficient  to  pay  her  debts,  and 
was  held  liable  therefor;  and  if  he  died  leaving  any  assets  of  his 
wife  unadministered,  they  passed  to  his  executors  or  administra- 
tors as  part  of  his  personal  estate,  but  subject  to  her  debts.  2  B. 
8.  75,  §  39.  If  any  one  else  administered,  the  husband  was  entitled 
to  the  assets  which  remained  after  the  payment  of  debts.  2  R.  S. 
76,  §  80.     And  it  was  further  provided  that  the  statute  of  distri* 
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bation  shoald  not  apply  to  the  personal  estate  of  married  women, 
but  it  was  declared  that  their  hasbands  might  demand,  recover  and 
enjoy  the  same  as  they  are  entitled  by  the  rales  of  the  common 
law.  2  B.  S.  98,  §  79.  The  enactments  referred  to  remained  in 
force  until  a  new  system  was  inangurated  having  in  view  the  pro* 
tection  of  the  rights  of  married  women,  under  which  material 
changes  were  made  in  the  laws  in  respect  to  the  same  as  they  had 
previoasly  existed.  These  laws  embrace  enactments  by  the  legisla- 
ture at  different  times  and  contained  provisions  in  reference  to  the 
separate  estates  of  married  women  which  did  not  exist  at  common 
law  or  under  the  statutes  of  Oreat  Britain  or  the  statutes  of  this 
State,  as  will  be  seen  by  a  reference  to  the  same. 

The  first  enactment  (chap.  200,  Laws  of  1848,  as  amended  by 
chap.  375,  Laws  of  1849)  declared  that  the  wife's  property  should 
not  be  subject  to  the  disposal  of  her  husband  or  liable  for  his  debts, 
but  should  continue  her  sole  and  separate  property  as  if  she  were  a 
single  female,  and  she  was  empowered  to  take  and  hold  property 
and  convey  and  devise  the  same  as  if  she  were  unmarried.  By 
chapter  576,  Laws  of  1853,  the  husband  was  exempted  from  the 
payment  of  his  wife's  debts  contracted  before  her  marriage.  By 
chapter  90,  Laws  of  1860,  and  by  chapter  172,  Laws  of  1862,  other 
provisions  were  made  in  conformity  with  the  previous  enactments, 
the  effect  of  which  was  to  separate  the  estate  of  a  married  woman 
from  the  control  of  her  husband  and  confer  upon  her  the  same 
rights  as  if  she  were  unmarried,  and  relieve  the  husband  from  the 
liability  previously  existing  for  the  payment  of  her  debts.  Then 
followed  chapter  782,  Laws  of  1867,  which  contained  other  provis- 
ions of  a  similar  character,  and  among  other  things  an  amendment 
to  section  79  of  the  Revised  Statutes  supra^  by  the  repeal  of  its 
former  provisions,  and  making  it  read  as  follows:  ''  §  79.  The 
preceding  provisions  respecting  the  distributions  of  estates  shall 
apply  to  the  personal  estates  of  married  women  dying,  leaving  de- 
scendants them  surviving;  and  the  husband  of  any  such  deceased 
married  woman  shall  be  entitled  to  the  same  distributive  share  in 
the  personal  estate  of  his  wife  to  which  a  widow  is  entitled  in  the 
personal  estate  of  her  husband  by  the  provisions  of  this  chapter, 
and  no  more.''  By  section  11  of  the  same  act,  section  30  of  the 
Bevised  Statutes  supra,  was  repealed. 

In  view  of  the  changes  thus  made,  the  question  arises  what  effect 
is  to  be  given  to  the  enactments  last  named.    It  is  claimed  by  the 
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appellant's  counsel  that  the  amendment  of  section  79  and  the 
peal  of  section  30  did  not  leave  the  common  law  in  propria  vigare 
as  the  General  Term  assumes;  that  they  were  affirmatiye  of  the 
common  law;  that  where  a  statute  aflb'matiye  of  the  common  law 
is  abolished^  the  common  law  must  likewise  be  abolished,  otherwise 
the  repealing  ace  would  be  a  nullity.  These  provisions  made  the 
following  changes:  Firsts  that  under  section  79,  instead  of  the 
husband  being  entitled  to  the  whole  of  the  wife's  personal  es- 
tate, he  was  only  entitled  by  the  amendment  when  the  married 
woman  died  leaving  descendants  to  the  same  distributive  share  as  a 
widow  would  have  in  the  estate  of  her  deceased  husband.  Second, 
by  the  repeal  of  section  30,  where  letters  of  administration  were 
granted  to  any  other  person  than  the  husband,  the  administrator 
would  be  bound  in  case  the  person  dying  left  descendants,  as  pro- 
vided in  section  79,  to  pay  over  to  the  husband  only  one-third  of 
the  personal  estate  and  divide  the  balance  among  the  descendants. 
It  will  be  seen  that  no  provision  was  made  for  the  distribution  of 
the  estate  where  a  married  woman  died  without  leaving  any  de- 
scendants, and  leaving  a  husband  her  surviving. 

The  provisions  of  the  statutes  to  which  we  have  referred  were  the 
subject  of  consideration  in  Barnes  v.  Underwood^  supra,  and  it 
was  there  held  that  the  amendment  of  the  seventy-ninth  section 
of  the  statute  of  distribution  in  186  T  did  not  affect  the  right  of  the 
husband  to  administration  and  enjoyment  of  his  deceased  wife's 
personal  estate,  except  in  the  case  therein  specified,  of  her  dying 
leaving  descendants.  Church,  0.  J.,  after  discussing  the  effect  of 
section  30,  says:  ''  It  is  equally  clear  that  if  that  section  had  been 
originally  enacted  in  the  form  as  amended  in  1867,  the  rights  of 
the  husband  would  not  have  been  affected  by  it  except  in  the 
single  case  therein  specified,  of  the  wife  dying  leaving  descendants, 
and  in  that  case  the  husband  would  have  been  limited  to  the  dis- 
tribution therein  specified;  and  such  is  its  only  effect  and  operation 
now.  The  twenty-ninth  section,  giving  the  husband  absolute  right 
of  administration  and  enjoyment,  remains  in  full  force,  except  aa 
qualified  by  the  amendment  of  the  seventy-ninth  section  in  1867; 
but  the  qudification  has  no  application  unless  the  wife  dies  leaving 
descendants.  *  *  *  It  is  unnecessary  to  determine  the  effect  of 
the  repeal  of  the  thirtieth  section,  until  a  case  is  presented  whore 
the  husband  does  not  himself  administer  upon  the  estate." 

As  the  testatrix  in  the  case  at  bar  left  no  descendants,  her  bus- 
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band  became  entitled  to  the  same  interest  in  ber  personal  property 
as  though  the  amendment  of  section  79  and  the  repeal  of  section 
30  had  not  been  made,  either  as  administrator,  if  he  was  author- 
iied  to  administer  upon  her  effects,  or  if  not,  as  we  have  seen,  by 
yirtue  of  his  marital  rights  under  the  decisions  of  the  courts  in  this 
State.  That  he  was  unable  to  administer  by  reason  of  his  being 
executor  under  his  wife's  will  could  make  no  difference,  as  the  law 
established,  his  rights  independent  of  his  right  to  administer.  In 
either  case  the  property  belonged  to  him,  and  he  conid  not  be  de- 
prived of  his  rights  because  his  wife  left  a  will  in  which  provision 
was  made  for  him,  and  he  was  appointed  executor  and  acts  as  such 
and  accepts  a  devise  and*  bequest  in  his  favor  under  the  will. 

If  the  husband  had  not  accepted  the  appointment  of  executor 
under  the  will  and  refused  to  qualify,  and  if  an  administrator  had 
been  appointed  with  the  will  annexed,  could  it  be  said  that  he 
waived  his  rights  as  husband  at  common  law  and  that  the  estate 
thereby  passed  to  the  next  of  kin  or  heirs  at  law  of  the  deceased  ? 
The  amendment  of  section  79  only  affected  his  interest  where  the 
wife  died  leaving  descendants,  and  under  that  provision  alone  it 
cannot  be  claimed  that  the  husband  would  be  deprived  of  his  rights 
at  common  law,  and  although  the  repeal  of  section  30  left  no  pro- 
vision for  the  payment  of  assets  to  the  husband  by  the  administra- 
tor, as  the  Married  Woman's  Acts  of  1848  and  1849,  as  we  have 
seen,  and  as  the  authorities  hold,  Bansom  y.  Nichols,  22  N.  Y. 
110;  Ryder  v.  Hulse,  24  N.  Y.  372;  Barnes  v.  Underwood,  47  N. 
Y.  361;  Vallance  v.  BatMch,  8  Abb.  Pr.  368;  -^  v.  Smith,  10  Abb. 
N.  0.  224;  Oilman  v.  McArdle,  12  Abb.  N.  G.  414,  made  no 
change  in  the  common  law  as  to  the  husband's  rights,  it  is  a  fair 
and  legitimate  inference  that  the  common  law  remained  in  force 
and  was  applicable  in  such  a  case.  The  repeal  of  section  30  was 
essential  to  give  force  to  the  amendment  of  section  79,  as  it  was  in- 
consistent with  the  latter  provision  and  it  does  not  appear  that  it 
affected  any  other  statute.  Under  section  29  the  husband  was  still 
entitled  to  letters  of  administration,  and  the  common  law  alone  re- 
mained in  force.  If  otherwise  competent,  he  was  entitled  solely  to 
take  out  letters  of  administration,  and  if  he  did  not  take  them  out, 
he  was  presumed  to  have  assets  in  his  hands  sufficient  to  pay  her 
debts,  and  was  liable  therefor. 

While  entitled  to  her  estate  at  common  law,  there  would  seem 
to  be  no  valid  ground  for  holding  that  he  should  be  deprived  of 
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the  same  if  unfortunately  by  reason  of  incompetency  he  was  unable 
to  administer.  In  the  case  considered  the  husband  would  have 
been  competent  to  act  as  administrator  but  for  the  will  of  his  de- 
ceased wife,  and  having  acted  as  executor  he  holds  the  portion  of 
the  estate  as  to  which  she  died  intestate  in  his  hands  as  such.  Let- 
ters of  administration  therefore  are  not  necessary  to  protect  his  in- 
terest, and  no  reason  would  seem  to  exist  why,  as  at  common  law 
he  was  entitled  to  her  estate,  he  could  not  hold  that  portion  which 
lapsed  by  reason  of  her  intestacy  in  regard  to  the  same. 

It  may  also  be  remarked  that  no  person  but  the  husband  has  ad- 
ministered upon  the  estate  of  the  testatrix,  nor  was  any  person  in 
opposition  to  him  entitled  to  letters  of  administration.  As  execu- 
tor for  all  purposes  of  administration  he  has  exercised  control  over 
the  property  of  his  deceased  wife.  Although  in  name  there  is  a 
difference  between  executor  and  administrator,  there  is  really  none 
in  fact  and  in  law,  and  each  has  control  over  the  personal  estate 
and  the  distribution  of  the  same.  His  administration  as  executor 
under  the  will  is  in  most  respects  the  same  as  if  he  was  an  adminis- 
trator under  the  statute,  and  as  the  portion  undisposed  of  by  the 
testatrix  belongs  to  him,  no  reason  exists  why  he  should  not  retain 
it  This  view  is  supported  by  Frtf  v.  Smith,  10  Abb.  N.  0.  225, 
which,  although  a  Special  Term  decision,  is  entitled  to  weight. 
The  case  of  Kearney  v.  Miss.  Soc,  10  Abb.  N.  G.  274,  which  was 
previously  decided  by  the  same  judge,  is  claimed  to  be  inconsistent 
with  Fry  v.  Smith.  In  the  first  case  cited  a  distinction  was  made 
between  the  two  cases,  and  it  was  held  that  if  the  latter  case  cited 
announced  doctrines  in  opposition  to  the  conclusion  reached  in  the 
former,  to  that  extent  it  could  not  be  followed.  .  See  also  Williams 
V.  Seaman,  3  Iledf.  148. 

The  appellant's  counsel  relies  upon  the  case  of  Sedgwick  v. 
Stanton,  14  N.  Y.  2S9,  as  authority  for  the  position  that  where  a 
statute  affirmative  of  the  common  law  is  abolished,  the  common 
law  must  likewise  be  abolished.  In  that  case  the  question  presented 
was  in  reference  to  the  effect  of  the  repeal  of  a  statute  in  regard 
to  maintenance,  and  the  court  held  that  the  repeal  of  the  statute 
abolished  the  common  law  of  which  it  was  declaratory.  It  will  be 
seen  that  this  related  to  a  particular  offense  against  a  lawestablish* 
ing  a  crime,  and  under  such  circumstances  there  is  the  strongest 
reason  for  holding  that  when  the  statute  was  repealed  no  crime  ex- 
isted according  to  law.    Section  30  of  the  Bevised  Statutes,  which 
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hiB  been  refened  to,  was  only  <Mie  of  a  series  of  proTisioiis  in  re- 
gaid  to  the  distribation  of  property,  and  was  evidently  repealed 
because  it  came  in  conflict  with  section  79,  as  amended  by  the  same 
act  that  repealed  section  30.  As  it  is  manifest  that  it  was  repealed 
for  the  purpose  of  harmonising  di&rent  provisions  of  kw,  and 
other  general  provisions  were  left  in  force,  and  as  to  some  of  these 
jKOvisions  the  common  law  was  held  to  prevafl  by  the  decision  of 
the  courts  the  case  cited  is  not  in  point. 

There  is  nothing,  we  think,  in  the  decisions  or  in  the  statutes 
whidi  sustains,  the  position  that  the  effect  of  the  Married  Woman's 
Acts,  which  authorize  her  to  make  a  wfll,  is  to  extinguish  the  hus- 
band's ri^t  to  any  portion  of  her  personal  estate,  except  so  much 
thereof  as  the  will  gives  him,  where  by  the  lapse  of  a  legacy  she 
dies  intestate  asto  some  partthereof.  In  such  a  case  the  portion 
which  becomes  lapsed  is  undisposed  of,  and  it  is  not  apparent  why  it 
wouldnot  be  regarded  thesame  as  if  she  had  made  no  will.  As  to 
that  part  she  cwtainly  dies  intestate,  and  no  sound  reason  is  urged 
why  the  rules  relating  to  intestacy  should  not  be  held  to  apply.  No 
argument,  we  think,  can  fairly  be  derived  favorable  to  the  intention 
of  the  l^islttture  to  abolish  the  common  law  in  such  a  case,  and  the 
tendency  of  the  decisions  in  this  class  of  cases  is  to  uphold  the 
rights  of  the  husband  at  common  law  unless  they  are  expressly 
taken  away  by  l^islative  enactment. 

The  doctrhie  of  election  has  no  application  to  this  case. 

The  judgment  should  be  affirmed. 

Rapallo,  AjnoRSWs  and  Bajil^  J  J.,  concur  with  Miller,  J.; 

Dahiobxh,  J.,  dissents;  Bvobb,  0.  J.,  and  Fivch,  J.,  do  not 

vote. 

Judfjmenl  affirm^ 
VoL.Lm---35 
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KiLLMBB  y.  Nbw  Yobk  Objttbal  ajto  Hudsojt  Biysb  Bau/- 

BOAD  Company. 

(lOON.Y.  8BB0 

Omrrier — paiifmMU  ofexoutioe  ehofrgcM — aeition  to  recover. 

BxoesaiTe  ohaiges  for  freight  paid  to  a  railroad  compan j  for  a  long  oonzae  of 
years  yolontarilj  and  without  objection  may  not  be  leooyered.* 

AOTION  to  recover  back  excessive  charges  for  freight.     The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

CharlsB  B.  Meyer,  for  appellant. 
ff.  ff.  Andereon,  for  respondent. 

Andbbws,  J.  We  deem  it  unnecessary  to  consider  the  question 
argued  by  counsel,  whether  the  authority  conferred  upon  the  Har* 
lem  Railroad  Company  by  its  charter  (Laws  of  1831,  chap.  263,  g 
21)  to  ''fix,  regulate  and  receive  the  tolls  and  charges  by  them  to 
be  received  for  the  transportation  of  property,"  etc.,  enables  the 
company  or  its  lessees,  as  claimed  in  behalf  of  the  defendant,  to 
charge  what  it  pleases,  and  abrogates  as  to  them  the  obligation 
imposed  upon  common  carriers  by  the  common  law,  to  carry  goods 
delivered  for  carriage  upon  being  paid  a  reasonable  compensation. 
There  is  certainly  much  authority  against  the  construction  contended 
for  by  the  defendant.  But  we  are  of  opinion  the  defendant  is  entitled 
to  prevail  in  this  action  upon  the  ground  that  under  the  circum- 
stances proved,  and  assuming  that  there  was  evidence  upon  which 
the  jury  might  have  found  that  the  defendant  had  charged,  and 
that  Slawson  Bros,  had  paid  more  than  a  reasonable  sum  for  milk 
transportation,  the  payments  we|^  voluntary  and  not  made  under 
duress,  or  induced  by  fraud  or  deceit,  or  under  circumstances  whick 
entitle  Slawson  Bros.,  or  their  assignee,  to  recover  back  the  excess. 

In  general  terms  the  action  is  brought  to  recover  from  the  de- 
fendant the  sum  of  960,000  which  the  complaint  alleges  was  ex- 
acted from  Slawson  Bros,  by  the  defendant  between  December, 
1873,  and  December,  1870,  for  the  transportation  of  milk  from 
points  on  the  line  of  the  Harlem  railraad  to  the  city  of  New  York, 

*8ee  Peteri  v.  RaU/road  Co.  (42  Ohio  St.  275),  51  Am.  Rep.  814,  and  note,  820. 
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aoch  sam  being  as  alleged,  the  excesg  paid  by  Slawson  Bros,  for 
Bach  transportation  beyond  a  reasonable  charge,  in  order  to  obtain 
possession  of  their  property.  Skwson  Bros,  were  milk  dealers  in 
the  city  of  New  York.  Their  supplies  were  procured  on  the  line 
of  the  Harlem  road,  and  from  1866  to  1879  the  milk  purchased  by 
them  was  transported  in  cans  on  the  defendant's  road  from  the 
place  of  shipment  to  the  city  of  New  York  by  a  special  milk  train, 
and  the  empty  cans  were  returned  over  the  defendant's  road  to  the 
place  of  shipment.  For  this  service  the  defendant  during  this 
period,  up  to  May,  1877,  charged  a  tariff  rate  of  sixty  cents  for 
every  forty  gallons  of  milk  carried,  and  after  that  date  a  rate  of 
forty-five  cents.  It  was  the  custom  of  the  defendant  to  require 
dealers  to  pay  the  freight  at  the  time  the  milk  was  delivered  in  New 
York,  but  in  dealing  with  Slawson  Bros,  this  custom  was  at  times 
departed  from  and  payment  made  after  delivery.  There  was 
never  any  agreement  between  Slawson  Bros,  and  the  defendant  as 
to  the  rate  of  freight  to  be  charged  or  paid  beyond  what  may  be 
implied  from  a  general  tariff  rate  fixed  by  the  defendant  and  known 
to  the  Slawson  Bros,  and  the  payment  by  Slawson  Bros,  for  the 
service  at  that  rate.  It  was  admitted  on  the  trial  that  Slawson 
Bros,  paid  the  freight  daily  at  the  tariff  rate  without  making  any 
objection.  The  evidence  is  uncontroverted  that  from  1866  to  Aug- 
ust, 1879,  a  period  of  thirteen  years,  there  were  almost  daily  ship- 
ments by  Slawson  Bros,  over  the  defendant's  road,  and  not  only 
was  there  no  negotiation  between  the  parties  as  to  the  rate  of  freight 
to  be  charged,  but  there  was  never  any  complaint  or  remonstrance 
on  the  part  of  Slawson  Bros,  that  the  charge  was  excessive.  The 
firm  shipped  the  milk,  paid  the  tariff  rate  for  the  transportation, 
asking  no  questions  and  apparently  waiving  all  inquiry.  The  com- 
plaint bases  the  right  to  recover  on  the  ground  of  extortion.  The 
extortion,  if  any,  consists  simply  in  the  fact  that  the  defendant 
fixed  an  excessive  rate,  which  Slawson  Bros,  paid  without  objection. 
If  Slawson  Bros,  are  entitled  to  recover  under  the  circumstances, 
then  every  person  who  at  any  time  within  six  years  before  the  com- 
mencement of  an  action  has  paid  to  a  carrier  by  rail,  vessel,  or 
other  conveyance,  an  unreasonable  charge  for  the  carriage  of  goods, 
whether  in  one  or  a  thousand  instances,  and  whether  the  carrier  is 
an  individual  or  a  corporation,  can  maintain  an  action  to  recover 
back  the  excess  paid  beyond  a  reasonable  charge,  although  he  paid 
without  demur,  and  by  not  objecting  apparently  assented  at  the 
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time  to  the  propriety  of  the  charge.  The  coansel  for  the  plaintiff 
in  his  able  argument  oited  caAes  from  the  English  courts,  arising 
under  what  is  known  as  the  equality  clause  in  English  railroad 
charters  and  statutes,  which  in  substance  prohibits  preferential 
rates  between  shippers  and  requires  equality  of  charge  under  similar 
circumstances.  The  oases  referred  to  in  general  were  actions 
brought  by  the  shipper  against  whom  a  discrimination  had  been 
made  in  yiolation  of  the  act,  to  recover  back  money  exacted  from 
him  as  a  condition  of  carrying  or  delivering  hid  goods  in  excess  of 
the  sum  charged  to  other  shippers  for  a  similar  service,  and  the 
actions  were  maintained,  except  where  the  inequality  of  the  charge 
was  known  to  the  shipper  or  his  agent  and  was  paid  without  ob- 
jection, in  which  case  it  was  held  that  the  plaintiff  could  not  re- 
cover. Ever  shed  v.  Lond.  &  N.  W.  R.  Co.^  3  Q.  B.  Div.  144;  s.  c^ 
28  Moak's  Eng.  Bep.  128;  3  App.  Gas.  1029;  24  Moak's  Eng.  Rep. 
625;  Sutton  v.  Ot.  W.  R  Co.,  3  H.  A  0.  800;  s.  c,  L.  R.,  4  H.  L. 
Oas.  226;  Lancashire  R.  Co.  v.  OidloWy  L.  R,  7  H.  L.  Gas.  517; 
8.  c,  12  Moak's  Eng.  Bep.  52;  Parker  v.  Ot.  West.  R.  Co.,  7  Man. 
&  O.  253.  In  those  cases  there  was  a  violation  of  a  specific  statu- 
tory duty  on  the  part  of  the  railroad  corporation,  and  in  all  of  them 
the  payment  was  made  either  under  protest  or  in  ignorance  of  a  fact 
which  could  only  be  known  in  general  by  the  corporation,  and 
which  was  concealed  by  the  shipper. 

What  is  a  reasonable  sum  for  transportation  of  goods  on  the 
great  railroad  lines  of  the  country  in  a  given  case  is  often  a  complex 
question,  into  which  enter  many  elements  and  considerations,  and 
is  incapable  of  exact  solution.  The  legislature  has  reserved  in  the 
general  act  for  the  formation  of  railroad  companies  the  right  to  reg- 
ulate the  question  of  freights,  and  in  the  charter  of  the  Harlem 
railroad  the  right  to  alter,  amend  or  repeal  the  same.  Laws  of  1850, 
chap.  140,  §  28,  subd.  9;  Laws  of  1831,  chap.  263,  §  18.  While 
this  reservation  of  power  by  the  legislature  does  not  probably  ex- 
clude the  enforcement  of  the  common-law  dnty  through  an  action 
An  behalf  of  an  individual  injured  by  its  violation,  it  is  a  safeguard 
against  any  long-continued  abuse  and  oppression  on  the  part  of 
railroad  corporations.  But  the  common-law  duty  does  not  preclude 
special  contracts  between  railroad  corporations  and  shippers,  rcgu« 
lating  the  freight  charge,  and  whereas  in  this  case  freight  has  been 
carried  for  a  long  course  of  years  at  schc<lnle  price,  the  shipper 
making  no  objection  and  no  inquiry  as  to  the  reasonableness  of  the 
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charge,  and  when  it  was  his  interest  to  object  if  the  charge  was  un- 
reasonable, he  must,  we  think,  be  deemed  to  have  assented  to  the 
charge  as  reasonable,  and  to  have  yoluntarily  waived  any  objection 
thereto.  At  least  the  receipt  by  the  company  of  the  freight  at  the 
tariff  rate  under  such  circumstances  has  no  element  of  extortion. 
The  company  is  doubtless  better  informed  than  the  shipper  as  to 
what  would  be  a  compensatory  or  reasonable  charge,  but  many  of 
the  facts  which  enter  into  the  formation  of  a  judgment  on  the  ques- 
tion are  accessible  to  the  shipper,  and  it  would  not  be  in  accordance 
with  general  principles  of  justice  that  he  should  be  permitted  to 
forbear  aQ  means  of  ascertaining  the  truth,  and  after  the  lapse  of 
years  for  the  first  time  open  a  question  which  he  did  not  at  the 
time  of  the  transaction  regard  of  sufficient  importance  to  engage  his 
attention. 

We  are  of  opinion  that  this  action  cannot  be  maintained.  The 
express  admission  that  the  payments  sought  to  be  recoyered  were 
made  without  objection,  renders  it  unnecessary  to  consider  whether 
the  small  part  of  the  claim  which  accrued  after  the  service  of  the 
notice  of  August  20, 1879,  stands  in  any  different  position  from  the 
rest.  There  is  no  evidence  that  the  notice  was  authorized  by  Slaw- 
son  Bros.,  but  if  it  was,  in  view  of  the  admission,  no  question  aris- 
ing upon  the  notice  is  involved  in  the  case. 

The  judgment  should  be  affirmed. 

Judgmmii  affirmti. 

All  ooncor. 


EBBMAnr  y.  NiAGABA  FiBB  Ihbubakob  Oohpavt. 

OOON.  T.  4U.) 
InrntTO/nee  —  agency  —  notUe, 

The  phdntifE  procured  Insaranoe  from  the  defendants  through  a  fltm  of  Insnr* 
aaoe  brokers.  The  policy  was  subject  to  cancellation  on  notice,  and  pro- 
vided that  any  person  other  than  the  assured  procuring  the  policy  should  be 
deemed  an  agent  of  the  assured  and  not  of  the  company  In  any  transaction 
relating  to  the  insurance.  HM,  that  notice  of  cancellation  to  the  brokersi 
the  plaintiff  being  ignorant  thereof,  was  of  no  effect.    (8e$  note,  p.  dOO.) 

ACTION  on  a  fire  insurance  policy.  The  opinion  states  the  facts 
The  plaintiff  had  judgment  below. 
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Hemuttin  ▼.  Niagara  Fire  Insannoe  Company. 
WiOiam  AUen  Butter,  for  appellant. 

If.  B.  Hoxi6y  for  respondeni. 

AxTDBEWSy  J.  Begarding  the  eyidenoe  in  the  most  favorable 
light  for  the  defendant,  the  authority  conferred  by  the  plaintiff  on 
Kennedy  &  Bnell  was  to  procure  insurance  to  the  extent  of  $8,500 
upon  the  plaintiff's  factory  building,  and  the  machinery  and  fur- 
niture therein,  in  the  city  of  Troy,  either  in  companies  which  they 
represented  as  agents,  or  in  other  companies.  In  execution  of  this 
authority  Kennedy  &  Buell  in  the  first  instance  placed  the  entire 
insurance  in  their  own  companies.  Subsequently,  on  some  of  the 
companies  refusing  to  carry  the  risk,  they  procured  the  defendant, 
through  Kelly  &  Knox,  its  agents,  to  issue  the  policy  in  question,  in 
place  of  the  policies  which  had  been  cancelled.  The  defendant's 
policy  was  dated  February  11,  1880,  and  was  for  the  period  of  one 
year.  The  plaintiff  resided  in  the  city  of  New  York,  and  the  firms 
of  Kennedy  &  Buell  and  Kelly  &  Knox,  in  the  city  of  Troy.  Upon 
the  receipt  by  Kennedy  &  Buell  of  the  defendant's  policy  from 
Kelly  ft  Knox,  the  former  firm  forwarded  it  to  the  plaintiff  in  New 
York,  and  it  remained  in  his  possession  until  after  the  fire.  There 
was  no  transaction  between  the  plaintiff  and  Kennedy  &  Buell  sub- 
sequent to  the  forwarding  of  the  policy,  except  the  payment  by  the 
plaintiff  to  them  of  a  premium  account,  which  included  the  pre- 
mium on  defendant's  policy.  The  principal  question  in  the  case 
arises  on  the  defense  of  cancellation.  The  policy  provides  that  the 
company  may  terminate  the  insurance  **on  giving  notice  to  that  effect 
and  refunding  a  ratable  proportion  of  the  premium  for  the  unex- 
pired tenn."  The  defendant  prior  to  March  16,1880,  directed  Kelly  ft 
Knox  to  cancel  the  policy.  On  that  day  they  notified  Kennedy  ft 
Buell  of  this  fact,  and  an  arrangement  was  made  between  the  two 
firms,  that  Kelly  ft  Knox  should  issae  a  policy  in  another  company, 
to  take  the  place  of  the  defendant's  policy,  and  that  Kennedy  ft 
Buell  should  procure  from  the  plaintiff  the  policy  iu  question  and 
deliver  it  to  Kelly  ft  Knox.  Kelly  ft  Knox  thereupon  wrote  a  policy 
in  the  Insurance  Company  of  North  America,  and  sent  it  to  Ken* 
nedy  ft  Buell,  and  the  return  jyemium  on  the  defendant't  policy, 
•nd  the  premiiun  on  the  new  policy  were  adjusted  by  entries  in  th« 
mutual  accounts  of  the  two  firms.  The  fire  occurred  March  20, 
1880.   The  defendant's  policy  was  then  in  the  plaintiff's  possession^ 
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and  he  had  no  knowledge  or  information  of  the  transaction  in  re- 
spect to  the  cancellation^  nntil  after  the  fire.  We  are  of  opinion 
that  that  transaction  did  not  operate  as  a  cancellation  of  the  de- 
fendant's policy.  The  defendant  reserved  the  right  to  cancel  the 
policy  on  notice  to  the  insured.  This  condition  would  be  satisfied 
by  personal  notice  to  the  plaintiff^  or  to  an  agent  authorized  to  re- 
ceive it.  But  the  authority  of  a  broker  employed  to  procure  insur- 
ance for  his  principal,  such  broker  not  being  a  general  agent  to 
place  and  manage  insurance  on  his  principal  property,  terminates 
with  the  procurement  of  the  policy.  It  cannot  in  reason  be  held 
to  continue  after  the  insurance  has  been  procured^  and  the  policy 
has  been  delivered  to  the  principal.  An  agent  to  procure  a  contract 
has  no  power  to  discharge  it  implied  from  the  original  authority 
merely.  If  he  possesses  that  power  it  arises  from  some  actual  or 
apparent  authority  superadded  to  the  mere  power  to  eiiter  into  the 
contract.  In  this  case  Kennedy  &  Buell  had  no  general  authority 
to  represent  the  plaintiff  in  all  matters  relating  to  the  insurance  as 
did  the  agent  in  the  case  of  Standard  Oil  Oo,  v.  Triumph  Ins.  Co., 
64  N.  Y.  85,  nor  had  they  any  apparent  authority  to  accept  notice 
of  cancellation.  The  defendant's  agent,  when  the  transaction  of 
March  16,  1880,  took  place,  knew  that  Kennedy  &  Buell  had  sent 
the  policy  to  the  plaintifiF  in  New  York,  and  that  it  was  then  in  his 
possession.  The  defendant  relies  upon  a  special  clause  in  the  policy 
wbich  declares  that  'Mt  is  a  part  of  this  contract  that  any  person, 
other  than  the  assured,  who  may  have  procured  this  insurance  to  be 
taken  by  this  company,  shall  be  deemed  the  agent  of  the  assured 
named  in  the  policy,  and  not  of  this  company,  under  any  circum- 
stances whatever,  or  in  any  transaction  relating  to  this  insurance." 
This  clause  was  primarily  intended,  no  doubt,  to  define  the  relation 
of  the  insured  to  a  person  who  applied  for  and  procured  the  insur- 
ance, in  a  case  where  the  same  person  was  also  agent  for  the  insurer 
m  taking  risks  and  soliciting  insurance;  or  in  other  words,  in  a  case 
of  double  agency.  The  obvious  meaning  of  the  clause  is  that  the 
person  procuring  the  insurance  shall,  in  respect  to  that  matter,  be 
deemed  tbe  agent  of  the  insured  whatever  his  relations  to  the 
company  in  other  respects  may  be,  and  that  in  any  transactions  in 
respect  to  the  particular  insurance,  he  shall  not  be  deemed  the  agent 
of  the  company,  by  reason  of  sucfi  other  relations.  But  it  does  not 
declare  that  in  all  transactions  relating  to  the  insurance,  after  the 
inception  of  the  contract,  he  shall  be  deemed  the  agent  of  the  in- 
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sured,  but  only  that  in  respect  to  such  other  matters  or  transactions 
he  shall  not  be  deemed  the  agent  of  the  company.  The  agent  pro- 
curing the  insurance  may^  in  a  given  case,  be  the  agf^nt  of  the  in- 
sured in  transactions  subsequent  to  the  inception  of  the  policy,  I)ut 
this  would  depend  upon  his  actual  authority.  The  special  clause 
does  not  purport  to  constitute  him  a  continuing  agents  and  such  a 
construction  would  be  very  unre^onable.  This  clause  has  been 
construed  in  several  cases  in  substantial  accord  with  the  views  here 
expressed.  Orace  v.  Am,  Cen.  Ins.  Co.,  109  TJ.  S.  278;  White  v. 
Confi.  Fire  Ins,  Co.,  120  Mass.  330;  Adams  y.  Man.  <§  Build.  Ins. 
Co.,  17  Fed.  Bep.  630.  The  local  custom  in  Troy^  that  notice  of 
cancellation  may  be  given  to  the  broker  who  procures  the  issurance, 
was  unknown  to  the  plaintiff^  and  in  so  far  as  it  assumes  to  make 
the  broker  an  agent  of  the  insured  to  receive  notice  of  cancellation, 
although  he  had  no  such  authority  in  fact,  it  is  an  attempt  to  over- 
ride the  legal  construction  of  the  contract,  and  was  inadmissible  to 
control  it.  The  point  that  there  wa^  no  forthwith  service  of  notice 
of  the  fire,  as  provided  in  the  policy,  is  answered  by  the  fact  that 
the  defendant  accepted  the  formal  proofs  of  loss,  and  placed  its  re- 
fusal to  pay  the  insurance  on  the  ground  that  the  policy  had  been 
cancelled.  The  defendant's  agent  was  at  the  fire.  The  company's 
general  officers  knew  of  the  fire  soon  after  it  happened.  It  needs 
but  little  evidence,  under  such  circumstances,  to  justify  the  con- 
clusion that  the  insurer  had  waived  strict  compliance  with  the  pro- 
vision as  to  notice. 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur. 

« 

NoTB  BT  THB  Bbpobtek.  — In  Ofuee  v.  Ins.  Co.,  109  U.  S.  278,  the  ooart 
said:  "  The  charge,  in  connection  with  the  opinion  delivered  by  the  learned 
judge  who  presided  at  the  trial,  indicates  that  in  his  Judgment  the  words  in 
the  eighth  clause  — '  It  is  a  part  of  this  contract  that  any  person  other  than  the 
assured,  who  may  have  procured  the  insurance  to  be  taken  by  this  company, 
sliall  be  deemed  to  be  the  agent  of  the  assured  named  in  this  policy/  —  were 
intended  to  be  qualified  by  the  words  'in  any  transaction  relating  to  thlsinsur- 
ance.'  Upon  this  ground  it  was  ruled  that  notice  o^  the  termination  of  tne 
policy  was  properly  given  to  Anthony,  who  personally  procured  the  insurance. 
We  do  not  concur  in  this  interpretation  of  the  contract.  The  words. in  theii 
natural  and  ordinary  signification  import  nothing  more  than  that  the  person  ob-^ 
taining  the  insurance  was  to  be  deemed  the  agent  of  the  insured  in  all  matters 
Immediately  connected  with  the  procurement  of'  the  *  policy.     Representations 
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by  that  person  in  procuring  the  policy  were  to  foe  regarded  as  made  by  him  in 
the  capacity  of  agent  of  the  insured.  His  knowledge  or  information,  pending 
negotiations  for  insurance,  touching  the  subject-matter  of  the  contract,  was  to 
foe  deemed  the  knowledge  or  information  of  the  insured.  When  the  contract 
was  consummated  by  the  delivery  of  the  policy  he  ceased  to  be  the  agent  of  the 
insured,  if  his  employment  was  solely  to  procure  the  indurance.  What  the 
company  meant  by  the  clause  in  question,  so  far  as  it  relates  to  the  agency,  for 
the  one  party  or  the  other,  of  the  person  procuring  the  insurance  was  to  ex' 
elude  the  possibility  of  such  person  being  regarded  as  its  agent,  '  under  any 
circumstances  whateyer,  or  in  any  transaction  relating  to  this  insurance. '  This, 
we  think,  is  not  only  the  proper  interpretation  of  the  contract,  but  the  only 
one  at  all  consistent  with  the  intention  of  the  parties  as  g^athered  from  the 
words  used.  There  is,  in  our  opinion,  no  room  for  a  different  interpretation. 
If  the  construction  were  doubtful  then  the  case  would  be  one  for  the  applica- 
tion of  the  familiar  rule  that  the  words  of  an  instrument  are  to  be  taken  most 
strongly  against  the  party  employing  them,  and  therefore  in  cases  like  this, 
most  favorably  to  the  insured.  The  words  are  those  of  the  company,  not  of 
the  assured.  If  their  meaning  be  obscure  it  is  the  fault  of  the  company.  If 
its  purpose  was  to  make  notice  to  the  person  procuring  the  insurance  of  the 
termination  of  the  policy  equivalent  to  notice  to  the  insured,  a  form  of  ex- 
pression should  have  been  adopted  which  would  clearly  convey  that  idea,  and 
thus  prevent  either  party  from  being  caught  or  misled." 

To  the  same  effect,  VonWien  v.  SooUM,  etc.,  Iha.  Co.,  53  N.  Y.  Supr.  Ct.  490; 
B.  C,  83  Alb.  L.  J.  488. 

In  StMoan  v.  PKcmix  2ns.  Co.,  84  Kans.  70,  the  court  said  of  a  similar 
clause:  "  Heading  the  whole  contract  together,  it  would  seem  that  this  con- 
dition must  have  reference  to  persons  other  than  the  regularly  constituted 
•gent  of  the  company;  otherwise  the  provision  is  a  contradiction  of  other  por- 
tions of  the  contract,  wherein  it  appears  that  Forbriger  was  the  duly-author- 
iied  agent  of  the  insurance  company  at  Atchison.  He  was  its  trusted  repre. 
sentative  at  that  place,  not  only  for  the  purpose  of  soliciting  insurance  and 
forwarding  applications  therefor,  but  he  was  furnished  the  necessary  blanks' 
and  printed  documents  for  the  transaction  of  its  business,  and  also  the  policies 
of  the  company  already  signed  by  its  president  and  secretary,  with  authority 
to  complete  them  as  contracts  between  the  company  and  its  patrons.  In  the 
policy  it  was  specifically  stated  that  it  should  '  not  be  binding  until  it  was 
countersigned  by  Robert  Forbriger,  agent  for  the  company  at  Atchison, 
Kansas.'  He  cannot  occupy  the  antagonistic  position  of  being  agent  for  both 
the  parties.  And  under  the  admitted  facts,  we  must  hold  him  to  be  the  agent 
•of  the  defendant.  By  this  singular  condition  the  company  would  shirk  all 
responsibility  for  any  mistake  or  fraud  committed  by  its  agent  during  the  pre- 
liminary negotiations  in  its  behalf,  by  stipulating  that  he  is  the  agent  of  the 
assured.     Such  a  condition  involves  a  legal  contradiction,  and  is  invalid.* 

"  In  PlatUen^  In$,  Co,  v.  Myers,  55  Miss.  479,  the  policy  sued  on  contained 
a  like  provision,  and  the  court  there  held  that — '  Such  stipulation  cannot  con 
vert  the  agent  who  procured  the  application,  and  made  the  contract  of  insur- 
ance on  behalf  of  the  company,  into  an  .agent  of  the  assured,  such  company 
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being  aathoriied  by  its  charter  to  appoint  agents  and  define  their  duties,  and 
the  agent  in  question  being  charged  with  the  duty  of  soliciting  and  takings 
applications  for  policies,  collecting  preminms,  etc.  It  is  not  destructive  of  the 
power  of  the  agent,  but  an  attempt  of  the  company  to  dissolve  the  relationshlp- 
between  the  company  and  the  agent,  and  to  establish  it  between  the  latter  and 
the  assured.  Even  if  such  agent  could,  by  stipulation,  be  converted  into  an 
agent  for  the  assured,  he  would  still  be  the  agent  of  the  company,  for  in  that 
capacity  he  professed  to  deal  with  the  assured,  and  he  was  competent  to  bind 
his  principal  within  the  legitimate  range  ot  his  employment. 

''In  EUenb&rger  v.  ProUcHve  Mutual  Fire  Ina.  Co,,  89  Penn.  St.  464,  the 
Supreme  Court  of  Pennsylvania,  referring  to  a  similar  condition  in  a  contested, 
policy,  held  that  as  to  all  prelimUtary  negotiations,  the  agent  acts  only  on 
behalf  of  the  company^  and  that  the  company  cannot  escape  the  consequences 
of  fraud  or  mistakes  of  its  agent  by  inserting  a  stipulation  in  the  policy  that 
sneh  agent  shall  be  deemed  the  agent  of  the  assured,  who  at  the  time  of  apply- 
ing for  the  policy  was  ignorant  of  the  insurer's  intention  to  so  stipulate. 

*'  In  Oan$  v.  8t.  Paui  Mre  and  Marine  Inturance  Co,,  48  Wis.  108,  it  was- 
held  that  where  an  agent  is  authorised  by  the  |insurance  company  to  receive 
applications  and  issue  Its  policies,  the  company  could  not,  by  a  stipulation  in. 
the  policy,  substitute  the  assured  for  itself,  as  the  principal  of  the  agent,  and 
the  court  commenting  on  the  question,  remarked  that  — '  If  the  stipulation 
substitutes  the  assured  for  the  company,  as  the  principal  of  the  agent,  then  it 
is  competent  for  a  person  to  make  a  contract  with  his  own  agent  which  shall 
bind  a  third  party  who  is  a  stranger  to  it,  and  who  never  agreed  to  be  bound 
by  it  This  would  be  a  manifest  absurdity.'  See  also  Sprague  v.  BifOand 
Purchaae  In$.  Co,,  60  K.  T.  198;  Columhia  Im.  Co,  v.  Cooper,  14  Wright,  881; 
Saeieher  v.  Bmpke^  Ins.  Co.,  47  Iowa,  258.' 


»* 
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cm  V,  Y.  417.) 
Infwranee — aetignment — pledge, 

A  pledge  of  an  insurance  i>olicy  as  collateral  seeurity  is  not  an  assignment 

within  the  prohibition  of  the  policy. 

ACTION  on  a  fire  insurance  policy.     The  opinion  atates  the 
.The  plaintiff  had  judgment  below. 

W*  E.  Hughitt,  for  appellant. 
B^ynold^  d  OottifUi,  for  respondenta. 
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Damfokth,  J.  It  may  be  conceded  that  the  defendants  notified 
the  insured  before  the  fire,  of  a  desire  to  cancel  a  policy,  but  there  is 
no  evidence  that  any  portion  of  the  unearned  premium  was  paid  back; 
on  the  contrary,  they  only  proposed  to  do  this  after  the  policy  should 
be  returned  by  the  insured.  They  had  no  right  to  impose  that 
condition,  nor  could  they  require  the  insured  to  take  any  step  in  the 
matter.  The  option  to  cancel  was  reseryed,  but  to  be  exercised  by 
''  notice,  and  refunding  a  ratable  proportion  of  the  premium  for 
the  unexpired  term ''  of  the  policy.  What  the  defendants  did  was 
to  ask  the  insured  to  return  the  policy  for  cancellation,  promising 
in  that  case  ''  to  remit  to  them  the  return  premium."  This  was 
not  enough.  Notice  of  cancellation  and  actual  payment  or  tender 
of  the  sum  due  could  alone  suffice.  Van  Valkenburgh  v.  Lenox 
Fire  Ins.  Co.,  51  N.  Y.  465.  Under  the  provision  of  the  policy 
lequiring  notice  of  loss  to  be  ''  forthwith  "  given,  it  was  enough  for 
the  insured  to  act  in  that  matter  with  diligence  and  without  unnec- 
essary delay.  It  was  therefore  properly  left  to  the  jury  to  say 
whether  in  view  of  all  the  circumstances  of  the  case,  the  notice 
actually  given  was  sufficient  It  was  not  instantaneous,  but  the 
delay  was  briel  Among  other  things,  it  appeared  that  the  fire 
occurred  on  the  dOth  of  August  The  bank  gave  notice  of  it  ou 
the  1st  of  September,  and  on  or  before  the  4th  of  September  the 
assured  also  notified  the  defendants  of  the  fire  and  loss.  Even  this 
delay  was  accounted  for.  Sunday  intervened,  and  during  the  other 
days  the  assured  was  busy  with  the  adjusters  of  difllerent  insurance 
companies  concerned  in  the  loss,  and  with  matters  connected  with 
the  fire.  The  jury  might  properly,  in  view  of  these  and  other 
things  in  evidence,  find  that  the  delay  was  not  unreasonable.  The 
question,  at  Aeast,  was  for  them. 

The  other  point  made  for  the  appellant  rests  upon  the  claim 
against  *^  assignment "  of  the  policy.  It  entails  a  forfeiture,  and 
must  therefore  receive  a  strict  construction.  Hence  no  other  mean- 
ing can  be  given  to  the  language  used,  than  a  most  rigid  and  literal 
interpretation  permits,  and  as  the  condition  is  a  limitation  of 
liability,  it  cannot  be  extended  by  interpretation  so  as  to  include  a 
case  not  clearly  within  the  words.  Rann  v.  ffome  Ins.  Co.,  59  N. 
T.  387.  So  if  the  words  are  of  doubtful  meaning,  or  susceptible  of 
two  fair  interpretations,  they  should  be  construed  to  uphold  rather 
than  avoid  the  policy.  Hoffman  v.  jSina  Ins.  Co.^  32  X.  Y.  405. 
In  the  first  place  it  is  apparent  that  nothing  but  an  effectual  assign 


204  ^^^  YORK, 


Griffey  v.  New  York  Central  InsomiGe  Company. 


ment  or  transfer  will  come  within  its  terms.  In  this  sense  the 
policy  was  not  transferred.  No  interest  in  the  insured  property  was 
conveyed,  but  it  all  remained  as  before.  In  case  of  loss  therefore 
the  transferee  could  not  recover  not  only  because  it  had  suffered 
no  loss  and  was  not  a  party  to  the  contract,  but  because  the  trans- 
fer of  the  policy  was  not  accompanied  with  any  interest  in  the  sub- 
ject of  insurance.  The  clause  in  question,  although  of  several 
members,  is  in  itself  single,  and  is  aimed  against  the  sale,  or  trans- 
fer, or  any  change  in  title  or  possession  of  the  insured  property,  and 
the  assignment  of  the  policy,  which  it  prohibits,  is  in  connection 
with  the  events  which  affect  the  ownership  of  the  things  insured 
They  must  be  construed  together,  otherwise  the  words  relating  to 
the  policy  would  have  no  meaning.  Without  them  the  assignment 
would  be  inoperative  for  any  purpose.  It  would  not  render  the 
policy  void,  but  it  would  be  of  no  value.  If  the  property  was 
burned  the  underwriters  would  be  under  no  obligation  to  pay  any 
one  —  not  the  assignee,  for  the  property  destroyed  did  not  belong 
to  him,  so  he  incurred  no  damage,  nor  the  assured,  for  he  had 
parted  with  the  contract  of  indemnity. 

But  if  we  take  the  prohibition  as  applying  to  the  policy  discon- 
nected from  the  property,  it  will  not  work  the  result  claimed  by  the 
appellant.  An  assignment  is  a  transfer  or  setting  over  of  property, 
or  of  some  right  or  interest  therein,  from  one  person  to  another,  and 
unless  in  some  way  qualified,  it  is  properly  the  transfer  of  one  whole 
interest  in  an  estate,  or  chattel,  or  other  thing.  In  that  sense  the 
policy  in  question  has  not  been  ''  assigned.''  •  It,  with  others,  was 
delivered  to  the  creditor  upon  an  agreement  that  the  policies  should 
stand  as  collateral  security  for  certain  claims  held  by  it  against  the 
insured,  and  in  case  of  loss  to  the  property  insured,  they  should 
''be  payable"  to  the  bank,  as  its  ''claim  against  the  insured  should 
appear."  The  assured  did  not  part  with  the  title.  The  transfer 
was  not  unconditional.  They  retained  not  only  the  whole  insured 
property,  but  an  interest  in  the  policy.  In  any  proceeding  for  its 
enforcement  they  would  have  been  a  necessary  party,  Simson  v. 
Satterlee,  64  N.  Y.  657;  Johnson  v.  Harty  3  Johns.  Cas.  322;  Conaver 
V.  MuL  Ins.  Co.,  1  N.  Y.  290;  BardY.  Pooh,  12  N.  Y.495;  Whiineg 
V.  M' Kinney,  7  Johns.  Ch.  144;  Field  v.  Mayor,  etc.,  6  N.  Y.  179, 
8.  c,  57  Am.  Dec.  435,  and  upon  payment  of  the  debt,  entitled  to  what 
they  in  fact  have  had  —  a  redelivery  of  the  policy.  The  agreement 
under  which  they  transferred  it  did  not  profess  to  vary  in  any  respect 
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the  contract  of  insniance.  It  was  at  most  a  mere  appointment  of 
the  bank  to  receiye,  and  a  direction  to  the  insurers  to  pay  to  it  the 
loss,  when  if  at  all,  it  should  accrue.  In  other  words,  it  was  an 
appropriation  beforehand,  to  the  payment  of  specific  debts,  of  a  * 
portion  of  the  money  which  might  become  due  by  reason  of  the 
cause  insured  against,  and  the  plaintiffs  had  as  much  interest  in  the 
policy  after  its  pledge  to  the  bank  as  they  had  before.  The  money 
for  which  the  insurers  might  become  liable  was  to  be  applied  to 
fheir  use.  The  bank  held  it  in  trust  as  bailee,  and  not  as  owner, 
and  until  by  an  act  of  the  assured  some  person^  other  than  them- 
selves, shoidd  stand  in  that  situation,  the  prohibition  against  as* 
signment  could  not  apply,  and  the  policy  remained  valid  to  protect 
iheir  interests.  Hitchcock  y.  North  Western  Ins.  Co.,  26  N.  Y.  68; 
Jackson  y.  Silvemail,  15  Johns.  277;  Shearman  v.  Niagara  F.  Ins^ 
Co.,  2  Sweeny,  470;  Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick.  80. 

In  Conover^s  case,  supra,  the  charter  of  defendant  provided  that 
whenever  the  insured  property  '^  shall  be  alienated  by  sale  or  other- 
wise the  policy  shall  thereupon  be  void,"  and  it  was  held  that 
the  words  did  not  embrace  a  mortgage  since  it  creates  but  a  lien  or 
security,  and  does  not  transfer  the  title;  and  in  Shearman's  case, 
supra,  the  same  rule  was  held  to  apply  to  a  clause  forbidding  a 
transfer  of  the  policy.  To  take  away  the  cause  of  action  in  one 
case  and  to  render  void  the  policy  in  the  other,  equally  requires  a 
transfer  or  alienation  of  the  entire  insurable  interest. 

It  seems  indeed  to  be  well  settled  that  so  long  as  the  insured  re- 
tains such  an  interest  that  he  may  be  a  sufferer  by  the  loss,  the 
policy  remains  valid  to  that  extent. 

The  cases  relied  upon  by  the  appellant  do  not  seem  inconsistent 
with  this  conclusion.  In  Sfnilh  v.  Saratoga  Co.  Mut.  F*  Ins.  Co., 
1  Hill,  497,  there  was  not  only  an  express  and  literal  assignment  of 
the  policy,  but  of  ''all  rights  and  claims  which  might  arise 
thereon."  Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502;  s.  c,  11  Am. 
Bep.  149,  related  to  a  change  of  title  to  the  insured  property.  Fer-' 
ree  v.  Oxford  Ins.  Co.,  67  Penn.  373,  differs  from  the  case  at  bar  in 
several  purticulars,  but  one  is  enough.  There  the  court  call  atten- 
tion to  the  condition  which  includes  in  words  not  only  an  assign- 
ment of  the  whole  policy,  ''but  of  any  interest  in  it,"  and  also  found 
in  other  jiarts  of  the  policy  an  express  intention  to  prohibit  assign. 
ments  made  as  collateral  security.  The  one  before  us  prohibits  an 
assignment  of  the  policy,  that  is,  as  we  must  construe  it,  an  abso- 
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lute  assignment  of  the  whole;  the  others  forbid  not  only  snch  as- 
signment, but  an  assignment  of  any  interest  These  Tarions  and 
differing  limitations  would  be  entirely  useless  if  they  were  not 
intended  by  insurers  to  distinguish  between  acts  of  the  insured 
in  the  disposition  of  the  policy  as  a  whole,  and  its  transfer  by 
way  of  pledge  or  mortgage  for  a  special  and  temporary  purpose. 
In  many  cases  the  distinction  indicated  by  the  papers  referred  to  is 
material,  and  I  see  no  ground  upon  which  it  can  be  disregarded  in 
this  instance.  Similar  words  have  been  held  by  other  courts  insuf- 
ficient to  include  a  transfer  by  way  of  pledge  or  security,  and  we 
find  no  reason  to  differ  from  them.  JBUis  y.  Kreutzing&r,  27  Mo. 
311:  W.F.  Ins.  Co.  v.  Kelly,  32  Md.  421;  s.  c,  3  Am.  Bep.  149. 
If  there  is  difficulty  in  the  question  it  is  because  the  language  chosen 
and  employed  by  the  insurers  leaves  the  matter  in  doubt,  and  to  the 
benefit  of  that  they  are  not  entitled.  Herrman  y.  Mer.  Ins.  Co., 
81  N.  T.  184. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur  except  Eabl,  J.,  dissenting. 

JudffmmU  affirmed. 
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it^netion. 

The  plaintiff  owned  land  on  the  seaooMt  at  Far  Bockawmy,  Long  Island.  Soy- 
eial  miles  east  of  his  land  was  the  island  of  Long  Beach,  bounded  on  the 
east  hy  an  inlet  from  the  ocean  to  Hempstead  bay.  Between  1889  and  1800 
the  beach  from  opposite  the  island  to  the  west  of  plaintifPs  land  was  over- 
flowed and  washed  away,  and  bars,  shoals  and  islands  were  formed  and  con- 
stantly changing.  By  sudden,  violent  and  frequent  changes  the  inlet  moved 
to  the  west  of  the  pladntifPs  land,  and  a  continuous  bar  was  formed.  About 
1800  the  inlet  dosed  up  and  the  original  one  reopened,  leaving  a  continuous 
beach  to  the  west,  with  a  lagoon  inside  of  it  running  across  the  plaintiiTs  land. 
SIM,  that  the  title  to  that  beach  was  in  the  plaintiff.     (See  note,  p.  816. ) 

The  plaintiff,  keeper  of  a  seaside  summer  hotel,  was  entitled  to  the  beach  in 
front  of  his  premises,  to  which  visitors  resorted  for  bathing  and  air.  The 
defendants  setting  up  title,  intruded  thereon  and  undertook  to  get  posses- 
sion,  and  thrsatened  litigation.  One  of  them  was  of  no  peounisiy  responsi- 
bQity.    MM,  that  an  action  to  quiet  title  and  for  an  injunction  would  lie. 
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ACTION  to  set  aside  a  lease  from  the  town  of  Hempstead  to  the 
defendant,  and  for  an  injunction.     The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

Wm.  N.  Dykmany  for  appellant 

John  S.  Parwns,  for  respondent. 

BuGBB,  C.  J.  This  action  involves  the  title  to  certain  beach 
lands  on  the  ocean  shore  at  Far  Bockaway.  No  dispute  arises  over 
the  boundaries  of  the  plot  or  the  location  of  the  beach,  as  being 
included  within  the  description  of  the  deeds  under  which  plaintiff's 
grantors  formerly  occupied  the  premises,  but  it  is  claimed  that  the 
earth  or  sand  composing  the  beach  has  been  so  affected  by  the 
■storms  and  tides  of  the  ocean  that  its  ownership  was  lost  by  the 
plaintiff's  grantors,  and  subsequent  deposits  made  within  the  same 
boundaries  were  acquired  by  the  owners  of  Long  Beach,  an  island 
•belonging  to  the  town  of  Hempstead.  This  result  is  attempted  to 
be  supported  under  the  rule  governing  the  acquisition  of  real  prop- 
erty by  alluvion  or  accretion.  The  evidence  tends  to  establish  the 
following  facts:  That  the  beach  in  question  is  within  the  same 
boundaries,  and  with  the  exception  of  a  narrow  lagoon  running 
crosswise  through  it,  is  of  the  same  form  and  shape  now  as  it  ex- 
isted from  the  year  1685,  when  it  was  conveyed  to  the  plaintiff's 
remote  grantors  by  its  Indian  owners,  to  about  the  year  1835.  Be- 
tween 1835  and  1869  the  changes  in  the  surface  of  the  ground  took 
place  which  it  is  claimed  worked  the  transfer  of  the  ownership. 
At  the  commencement  of  the  process  of  change,  Long  Beach  con- 
sisted of  a  small  island  lying  southward  of  Hempstead  bay,  separ- 
ated on  the  west  from  the  beach  in  dispute  by  a  navigable  inlet 
called  indifferently  Hog  Island,  or  East  Bockaway  inlet,  or  Brocklc 
Face  Out,  and  a  succession  of  beaches,  islands,  shoals  and  channels 
•extending  some  four  miles.  This  inlet  was  about  half  a  mile  broad 
and  communicated  directly  with  the  westerly  end  of  Hempstead 
bay.  To  the  west  of  the  inlet  a  to  or  beach,  known  as  Coot's  bar, 
extended  from  the  mainland  south  to  a  point  opposite  to  Long 
Beach,  forming  the  westerly  shore  of  Hempstead  bay,  and  from 
thence  west  a  distance  of  about  three  miles  until  it  reached  tlie 
westerly  line  of  the  town  of  Hempstead.  The  beach  to  the  west- 
ward of  the  inlet  during  the  period  from  1835  to  1869,  underwent 
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a  saoceflsion  of  changes  which  it  is  quite  unimportaat  if  not  im* 
possible  to  follow  in  detail,  but  usually  consisted  of  a  line  or  group 
of  bars,  shoals,  islands  and  channels  extending  from  the  inlet  to  the 
shore  of  the  mainland  beyond  the  premises  in  dispute,  but  which 
were  constantly  undergoing  physical  changes  by  the  influence  of 
the  laws  to  which  they  were  naturally  subject.  These  bars^ 
shoals  and  islands  were  from  the  operation  of  the  tides  and 
wind,  in  filling  the  channels  separating  thero,  occasionally 
joined  together,  and  at  one  time  by  the  removal  of  the 
inlet  in  question  to  the  westward  form^  a  continuous  bar  from 
Long  Beach  to  a  point  west  of  the  premises  in  dispute,  and  re- 
mained in  that  position  for  about  three  years.  The  removal  of 
the  inlet  to  the  west  was  not  uniformly  effected  by  gradual  pro- 
gression, but  frequently  advanced  in  ''jumps''  of  a  quarter  to  a 
half  a  mile  in  distance,  and  frequently  added  or  took  away  from  the 
lands  to  which  they  were  joined  sections  of  beach  covering  half  a 
mile  or  less  in  extent  as  the  result  of  a  single  storm.  During  the 
period  of  time  in  question  various  inlets  at  different  points  upon 
this  bar  were  broken  through  from  time  to  time,  and  were  used  by 
vessels  trading  in  Hempstead  bay  until  they  were  closed  up  by  the 
action  of  the  tide  and  wind,  when  other  channels,  by  the  operation 
of  natural  causes,  would  be  opened  in  new  places,  and  these  open- 
ings would  in  turn  become  the  channels  through  which  vessels 
bound  to  and  from  Hempstead  bay  would  pass. 

About  the  year  1869  the  inlets  to  the  westward  became  closed  up, 
and  the  original  inlet  adjoining  Long  Beach  was  reopened  and  hag 
since  become  the  sole  channel  of  navigation  for  vessels  entering  the 
bay  from  the  east.  The  process  described  finally  resulted  in  attach- 
ing the  beach  in  litigation  to  the  mainland  on  the  west,  and  form- 
ing a  continuous  beach  about  one  thousand  feet  broad  from  such 
mainland  to  the  inlet  at  Long  Beach,  being  a  distance  of  about  four 
miles.  This  process  also  left  a  shallow  and  narrow  lagoon  or  cove 
running  inside  of  the  beach  in  question  from  Hempstead  bay  to  a 
point  a  little  to  the  westward  of  the  premises  in  dispute  and  separat- 
ing the  ocean  beach  proper  fiom  the  mainland  lying  directly 
behind  it. 

In  1725  the  formation  of  Coot's  bar  was  of  so  permanent  a  char- 
acter that  it  became  the  subject  of  a  grant  from  its  owner,  the  town 
of  Hempstead,  to  one  Hicks,  and  from  that  time  to  the  present  the 
said  Hicks  and  his  heirs  and  grantees  have  occupied  and  enjoyed 
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the  beaeh  lying  between  the  original  Hog  Island  inlet  and  the  west 
line  of  the  town  of  Hempstead  and  reaching  within  about  eighteen 
hundred  feet  of  the  premises  in  dispute.  Portions  of  this  beach 
have  at  times  been  submerged  or  washed  away,  and  it  has  at  times 
been  cut  into  by  the  formation  of  new  inlets  to  Hempstead  bay^  but 
at  all  times  there  has  been  some  beach  lying  above  the  ocean  tides, 
but  outside  the  line  of  high-water  mark,  capable  of  occupation  and 
enjoyment  by  its  owners. 

Under  these  circumstances  the  trial  court  refused  to  find  that 
the  extension  of  Long  Beach  to  the  westward  was  made  by  the  pro- 
cess of  accretion,  and  held  as  a  question  of  law  that  the  defendant's 
lessors,  the  town  of  Hempstead,  did  not  acquire  title  to  the  land  in 
dispute  by  that  process,  and  we  concur  in  the  conclusion  reached 
by  it 

There  seems  to  be  but  little  conflict  in  the  authorities,  or  eyen 
between  counsd  in  this  case,  as  to  what  constitutes  alluYion  or  accre- 
tion. It  was  held  in  Rex  v.  Lord  YarbaraugA,  3  B.  &  0.  91,  *'  that 
accretion  is  an  increase  by  imperceptible  degrees."  **  The  lord  of 
the  manor  claims  when  there  is  a  gradual  accession  to  land  adjacent.'' 
Wash.  Real  Prop.  58.  '*The  test  of  what  is  gradual  as  distin- 
guished from  what  is  sudden  seems  to  be  that  though  witnesses  are 
able  to  perceive  from  time  to  time  that  the  land  has  encroached  on 
the  sea  line,  it  is  enough  if  it  was  done  so  that  they  could  not  per- 
ceive the  progress  at  the  time  it  was  made."  Angell  Tide  Waters 
(1st  ed.),  71.  It  was  said  in  Emans  v.  TumbuU,  3  Johns.  314;  s.  c 
3  Am.  Dec.  427,  '*  that  if  the  marine  increase  be  by  small  and  almost 
imperceptible  degrees,  it  goes  to  the  owner  of  the  land;  but  if  it  be 
sudden  and  considerable  it  belongs  to  the  sovereign."  Citing  2  Bl. 
Com.  261;  Harg.  Law  Tracts,  28.  ''To  acquire  title  to  land  by 
alluvion,  it  is  necessary  that  its  increase  should  be  imperceptible." 
Halsey  v.  McCarmick,  18  N.  Y.  147. 

It  would  seem  from  these  definitions  that  two  insuperable  objec- 
tions exist  to  the  claim  of  the  appellant;  one  being  that  a  large  part 
of  the  formations  of  which  the  beach  in  question  now  consists  was 
created  anterior  to  the  junction  thereof  with  Long  Beach  and  con- 
stituted property  subject  to  acquisition  and  ownership  by  others 
prior  to  plaintiff's  claim,  and  secondly,  that  the  mode  of  progress  of 
Long  Beooh  to  the  westward  was  frequently  by  sudden  removals  of 
the  inlet,  and  the  consequent  junction  of  large  and  perceptible  sec- 
tions of  beach  to  the  easterly  lands  —  as  the  result  of  a  sudden  and 
'  Vol.  LIII  —  27 
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violent  operation  of  the  tides.  We  tlierefui'e  thmk  the  court  below 
correctly  held  that  the  defendant  did  not  acquire  a  legal  right  to 
the  possession  of  the  lands  in  question  by  his  lease  from  the  town 
of  Hempstead. 

It  is  also  claimed  by  the  appellant,  that  eyen  if  he  has  failed  to 
establish  title  in  himself  to  the  premises,  the  plaintiff  still  is 
not  entitled  to  maintain  this  action  because  of  defects  in  his  own 
title.  It  is  argued  that  the  beach  in  question,  having  been  once  cut 
off  from  the  mainland  and  surrounded  by  navigable  water,  thereby 
became  an  island,  which,  like  other  formations  of  land  in  tide 
water,  was  the  property  of  the  State. 

The  evidence  establishes  a  continuous  chain  of  title  to  the  prem- 
ises in  dispute  from  its  native  Indian  owners  down  to  the  plaintiff, 
covering  a  period  of  two  hundred  years,  and  each  conveyance 
bounding  its  grantee  upon  the  Atlantic  ocean.  Under  the  law  of 
this  State  such  a  description  makes  the  line  of  high-water  mark 
the  boundary  of  the  granted  premises,  but  it  also  carries  with  it  the 
liability  of  such  a  line  to  fluctuate  by  the  action  of  the  water. 
These  lines  of  description  for  a  period  of  one  hundred  and  fifty 
years  included  the  bfctis  in  dispute,  and  the  same,  with  the  uplands, 
was  occupied  and  enjoyed  by  the  plaintiff's  grantors  and  now  remains 
the  property  of  the  plaintiff,  unless  the  title  thereto  has  been  lost 
to  his  grantors  through  the  causes  referred  to. 

It  is  undoubtedly  true  that  the  proprietorship  of  lauds  may  be 
lost  by  erosion  or  submergence.  The  one  consisting  of  a  gradual 
eating  away  of  the  soil  by  the  operation  of  currents  or  tides,  and 
the  other  of  its  disappearance  under  the  water  and  the  formation 
of  a  navigable  body  over  it.  The  plaintiff's  grantors  have  at  times 
since  1684  remained  the  owners  and  occupants  of  the  mainland 
adjacent  to  the  beach  in  dispute,  and  as  such  owners  have  been 
entitled  to  the  rights  which  attend  the  title  of  littoral  or  riparian 
owners.  *^  They  would  be  entitled  to  whatever  should  be  gained 
from  the  sea  by  alluvion  or  dereliction,  and  their  title  was  liable  to 
be  lost  by  the  advance  of  high-water  mark,  bringing  their  lands 
within  the  ebb  and  flow  of  the  tide."  East  Hampton  v.  ITirk,  84 
N.  Y.  218;  2  Bl,  Com.  262;  In  re  Hull  &  Selhy  Ry.,  5  Mees.  & 
Wels.  327.  It  is  not  however  every  disappearance  of  land  by  ero- 
sion or  submergence  that  destroys  the  title  of  the  true  owner,  or 
enables  another  to  acquire  it,  for  the  erosion  must  be  accompanied 
by  a  transportation  of  the  land  beyond  the  owner's  boundary  to 
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effect  that  reetilt^  or  the  Bubmergence  followed  bj  snch  a  lapse  of 
time  as  will  preclude  the  identitj  of  the  property  from  beings 
established  upon  its  reliction.  Land  lost  hj  submergence  may  be 
rqpiined  by  reliction,  and  its  disappearance  by  erosion  may  be 
returned  by  accretion,  upon  which  the  ownership  temporarily  lost 
will  be  regained. 

When  portions  of  the  mainland  have  been  gradually  encroached 
upon  by  the  ocean  so  that  nayigable  channels  have  been  extended 
thereover,  the  people,  by  virtue  of  their  sovereignty  over  public 
highways,  undoubtedly  succeed  to  the  control  of  such  channels  and 
the  ownership  of  the  land  under  them  in  case  of  its  permanent 
acquisition  by  the  sea.  It  is  equally  true  however  that  when  the 
water  disappears  from  the  land,  either  by  its  gradual  retirement 
therefrom  or  the  elevation  of  the  land  by  avulsion  or  accretion,  or 
even  the  exclusion  of  the  water  by  artificial  means,  its  proprietor* 
ship  returns  to  the  original  riparian  owners.  Angell  Tide  Waters, 
76,  77;  Honck  Bivers,  §  258.  Neither  does  the  lapse  of  time  dur- 
ing which  the  submergence  continues  bar  the  right  of  such  owner 
to  enter  upon  the  land  reclaimed,  and  assert  his  proprietorship, 
Angell  Tide  Waters,  77-80,  and  cases  cited.  It  is  said  in  Har- 
graves'  Law  Tracts  (Sir  Matthew  Hale's  D0  Jure  Maris),  36,  87: 
''If  a  subject  hath  land  adjoining  the  sea^  and  the  violence  of  the 
sea  swallow  it  up,  but  so  that  yet  there  be  reasonable  marks  to  con- 
tinue the  notice  of  it,  or  though  the  marks  be  defaced,  yet  if  by 
situation  and  extent  of  quantity  and  bounding  upon  the  firm  land 
the  same  can  be  known,  though  the  sea  leave  this  land  again,  or  it 
be  by  art  or  industry  regained,  the  subject  does  not  lose  his  prop- 
erty, and  accordingly  it  was  held  by  Oooke  and  Fostbb,  M.  7  Jac. 
G.  B.,  though  the  inundation  continue  forty  years.^  ''But  if  it  be 
freely  left  again  by  the  reflex  and  recess  of  the  sea,  the  owner  may 
have  his  land  as  before,  if  he  can  make  it  out  where  and  what  it 
was;  for  he  cannot  lose  his  propriety  of  the  soil,  though  it  be  for  a 
time  become  part  of  the  sea,  and  within  the  admiral  jurisdiction 
while  it  so  continues. ''  And  again:  "As  touching  islands  arising 
in  the  sea  or  in  the  arms  of  creeks  or  havens  thereof,  the  same  rule 
holds  which  is  before  observed  touching  acquests  by  the  reliction 
or  recess  of  the  sea,  or  such  arms  or  creeks  thereof.  Of  common 
right  and  prima  faeie  it  is  true  they  belong  to  the  crown,  but  where 
the  interest  of  sach.  distridua  maris,  or  arm  of  the  sea  or  creek  or 
haven  doth  in  point  of  property  belong  to  a  subject,  either  by  char* 
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ter  or  prescription^  the  islands  that  happen  within  the  precincts  of 
such  priyate  propriety  of  a  subject  will  belong  to  the  subject  ac- 
cording to  the  limits  and  extents  of  such  propriety."  See  also 
Gk>nld  Waters,  §  166.  A  case  quite  in  point  is  referred  to  by  the 
respondent's  counsel  as  arising  in  Delaware  in  1815,  decided  by  the 
Oourt  of  Common  Pleas  upon  a  learned  opinion  by  Judge  WiLSOtf, 
a  copy  of  which  is  attached  to  the  plaintiff's  briel  The  case  does 
not  seem  to  be  elsewhere  reported.  It  arose  over  the  ownership  of 
an  island  caUed  Wilson's  Bar,  which  had  been  created  by  allnyion 
upon  land  formerly  contained  within  the  boundaries  of  an  island 
called  Little  Tinnicum,  but  which  at  some  time  had  been  worn 
away  by  the  ocean.  The  court  say:  ^'  The  right  to  the  new  island 
and  also  to  land  gained  by  allurion  or  dereliction,  all  of  which  toe 
governed  by  the  same  principle,  follows  the  right  to  the  soil  which 
is  covered  by  the  water.  Though  the  surface  of  the  lower  part  of 
Little  Tinnicum  was  destroyed'  by  the  force  of  the  winds  and  the 
waves,  and  it  was  consequently  overflowed  by  the  water  of  the  river, 
yet  the  owner  did  not  lose  the  propriety  of  the  remaining  land  cov- 
ered by  the  water  if  it  was  regained  either  by  natural  or  artificial 
means,  it  continued  to  belong  to  the  original  proprietor. '^  ^'  The 
earth  deposited  on  it  became  his  by  the  right  of  alluvion,  and  of 
course  this  island  formed  on  it  by  such  deposit  became  his.  And 
though  it  probably  has  extended  beyond  the  limits  of  the  old  island, 
the  addition  is  plainly  alluvion." 

It  would  seem  also  to  follow  as  the  necessary  consequence  of  these 
rules  that  the  existence  of  the  lagoon  between  the  plaintiff's  hotel 
property  and  the  beach  constitutes  no  obstruction  to  his  proprietor- 
ship of  the  beach  formation,  however  created,  if  located  within  the 
original  boundaries  of  his  possession.  Deer/Md  v.  Anns,  17  Pick. 
43;  s.  c,  28  Am.  Dec.  276.  It  was  held  in  the  case  of  Railroad 
Co.  V.  Schurmeir,  7  Wall.  272,  that  a  sand-bar  in  the  Mississippi 
river  divided  from  the  main  land  by  a  slough  twenty-eight  feet  wide, 
and  which  at  high  water  was  entirely  submerged,  belonged  to  the 
riparian  owner,  although  the  acts  of  Congress  made  the  river  a  pub- 
lic highway  at  the  place  in  question.  It  is  also  said  that  *' rocks 
and  shoals  lying  along  the  margin  of  navigable  fresh  rivers  belong 
to  the  riparian  owners."    Gould  Waters,  §  77. 

The  evidence  in  the  case  and  the  findings  of  the  trial  court  con- 
cur in  establishing  the  fact  that  during  the  period  of  change  hete- 
inbefore  mentioned  portions  of  the  beach  in  front  of  plaintiff's 
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premises  became  submerged,  but  at  all  times  there  existed  upon  or 
near  such  premises,  shoals,  bars  or  islands,  which  afterward  be- 
came the  nucleus  around  which  gathered  the  deposits  now  com- 
posing the  land  subject  to  litigation.  It  seems  to  us  clear  that  the 
owners  of  this  property  did  not  lose  their  title  thereto  by  reason  of 
the  changes  described,  and  that  the  State  has  not  acquired  any 
property  therein.  The  sovereign  succeeds  to  the  ownership  of  such 
islands  and  formations  only  as  are  originally  created  and  located  in 
tide-ways  outside  of  the  boundaries  of  property  subject  to  individ- 
ual ownership. 

We  are  also  of  the  opinion  that,  the  principles  applicable  to  the 
apportionment  of  lands  formed  by  accretion  among  the  owners  of 
contiguous  uplands  is  quite  controlling  as  to  the  rights  of  the  re- 
spective parties  in  this  case.  Such  owners  are  entitled  to  lands 
made  by  accretion  or  reliction  in  front  of  their  property  and  con- 
tiguous thereto  in  certain  proportions  according  to  the  formation  of 
their  respective  shore  lines.  Houck  Bivers,  g  162;  3  Wash.  Beal 
Prop.  58;  Angell  Tide  Waters,! 71.  However  such  accretions  may 
be  commenced  or  continued,  the  right  of  one  owner  of  uplands  to 
follow  and  appropriate  them  ceases  when  the  formation  passes  later- 
ally the  line  of  his  coterminous  neighbor.  ^'  A  littoral  proprietor, 
like  a  riparian  proprietor,  has  a  right  to  the  water  frontage  belong- 
ing by  nature  to  his  land,  although  the  only  practical  advantage  of 
it  may  consist  in  the  access  thereby  afforded  him  to  the  water  for 
the  purposes  of  using  the  right  of  navigation.  This  right  is  his 
only  and  exists  by  virtue  and  in  respect  of  riparian  proprietorship." 
Gould  Waters,  §  149;  BuceUuch  v.  Metrapoliian  Bd.  of  Works,  L. 
IL,  5  H.  L.  418;  s.  c,  2  Eng.  Bep.  448. 

The  principles  upon  which  the  rights  of  littoral  proprietors  to 
lands  reclaimed  from  the  sea  are  determined  have  been  frequently 
discussed  in  cases  arising  in  our  sister  States,  but  those  discussions 
are  not  important  here,  and  the  cases  are  referred  to  only  for  the 
purpose  of  showing  that  such  reclamations  are  apportionable  among 
the  littoral  owners  according  to  the  lateral  lines  of  upland  possessed 
by  them.  Oould  Waters,  §g  162,  163,  164  and  165;  Deerfield  v. 
Arms,  17  Pick.  43;  8.  c,  28  Am.  Dec.  276;  Wonsm  v.  Wonson,  14 
Allen,  85;  Thornton  v.  Orant,  10  E.  I.  477;  s.  c,  14  Am.  Bep.  701; 
Emerson  v.  Taylor,  9  Greenl.  44.  These  authorities  were  cited  and 
approved  in  0^ Donnelly.  Kelsey,  4  Sandf.  202;  aflSrmed  in  this  court, 
10  N.  T.  412.    See  also  Angell  Tide  Waters,  258. 
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It  would  seem  to  follow  from  the  principles  referred  to  that  the 
owner  of  Long  Beach  could  not,  eyen  if  the  process  of  its  enlarge- 
ment and  extension  was  effected  bj  accretion,  claim  bejond  the 
point  where  such  accessions  began  to  be  made  adjacent  to  the  prop- 
erty of  adjoining  owners,  and  as  the  line  of  each  sucoessiYe  owner 
of  uplands  was  reached  in  the  process  of  extension,  a  new  obstacle 
to  the  appellant's  claim  would  seem  to  arise.  This  result  would 
occur  undoubtedly  after  passing  Hog  Island  inlet,  as  some  of  the 
land  westerly  thereof  was  originally  solid  beach,  and  occupied  by 
the  grantees  of  Hempstead  before  the  extension  of  Long  Beach. 

Aside  from  those  discussed  no  material  objection  was  made  to  the 
judgment  appealed  from  except  that  concerning  the  jurisdiction  of 
a  court  of  equity  oyer  actions  of  this  character. 

The  circumstances  of  the  case  are  peculiar,  and  we  think  within 
established  principles  entitle  the  plaintiff  to  the  relief  sought.  He 
was  the  owner  of  a  hotel  upon  the  ocean  beach  greatly  resorted  to 
by  yisitors  in  the  summer  for  the  benefit  of  surf  bathing  and  sea 
air,  and  which  could  be  enjoyed  by  them  adyantageously  only  by 
the  undisputed  control  of  the  beach  in  question  by  the  owner  of 
such  hotel.  The  use  and  character  of  the  property  was  such  that 
intruders  thereon  could  not  be  excluded  by  substantial  barriers,  and 
a  remedy  against  them  by  an  action  of  trespass  would  necessarily 
be  of  doubtful  success,  and  probably  afford  an  inadequte  indemni^ 
for  the  injuries  inflicted.  During  a  long  period  of  time  successiye 
efforts  haye  been  made  by  the  defendant  and  his  lessors  to  obtain 
possession  of  the  premises  in  dispute  and  occupy  them  to  the  exclu- 
sion of  the  plaintiff.  Actions  haye  been  threatened  against  him  and 
claims  of  title  made,  which  constituce  a  serious  annoyance  to  the 
owner  and  impairment  of  his  ability  to  deriye  on  adequate  compen- 
sation for  the  use  and  rental  of  such  property.  The  defendant 
Norton  transferred  an  interest  in  his  lease  to  the  other  defendant 
Leyy  in  order  to  multiply  the  claimants  to  the  beach,  and  the  pros- 
pect of  successiye  litigations  in  connection  therewith.  These  an- 
noyances had  continued  for  a  series  of  years  and  occasioned  damage 
to  the  plaintiff's  rights  of  property  which  could  not  bo  easily  ascer- 
tained or  adequately  compensated  for  in  an  action  at  law.  The 
eyidence  also  tended  to  show  that  the  defendant  Leyy  was  a  person' 
of  little  pecuniary  responsibility  and  presumably  unable  to  respond 
in  damages  for  the  injury  his  conduct  was  liable  to  inflict  upon  the 
plaintiff's  rights.     Under  similar  circumstances  the  jurisdiction  of 
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a  eonii  of  equity  to  interfere  by  injunction  to  qaiet  the  title  and 
prevent  an  injary,  for  which  no  adequate  remedy  existB  at  law,  has 
been  frequently  exercised  and  approTed  by  the  courts.  Hilliard 
Inj.,  chap.  10,  §  1;  WaUon  t.  Sutherland^  5  Wall.  74;  Livingston 
T.  LimngstaUj  6  Johns.  Ch.  497;  Lacustrine  Fertilixw  Co.  v.  L.  G. 
d  F.  Co.,  82  N.  Y.  476;  Hart  v.  Mayor  of  Albany,  3  Paige,  213. 

We  think  this  a  case  where  the  remedy  by  injunction  was  proper, 
and  within  the  principles  laid  down  in  the  cases  cited. 

The  judgment  should  therefore  be  affirmed. 

JudgmmU  affirmed. 

All  concur. 

NoTB  BY  THS  Refobter. — ^In  MoTri$  r.  Brooke,  Delaware  Common  Pleas, 
July,  1815,  cited  in  the  principal  case,  Wilson,  presiding  judge,  said  on  the 
pc^t  in  question: 

"  The  plaintiffs  reljr  on  two  grounds  in  support  of  their  claim  to  the  bar,  as 
annexed  to  Little  Tinnicum,  that  it  is  alluYion,  gradually  formed  by  a  deposit 
of  earth,  and  actually  united  to  that  island  before  Mr.  Brooke's  application,  so 
that  at  low  water  there  was  no  distinguisliable  line  between  them,  and  that  it 
was  found  on  the  same  spot  that  was  formerly  occupied  by  Little  Tinnicum, 
which  has  been  washed  away  by  the  river  for  a  very  considerable  distance, 
but  has  been  thus  restored  again.  I  think  it  appears  very  clearly  from  the 
evidence  that  Wilson's  Bar  began  to  be  formed  and  first  appeared  above  the 
surface  of  the  water  a  considerable  distance  below  the  present  point  of  Little 
Tinnicum,  and  has  by  gradual  accretions  been  extended,  both  up  and  down 
the  river,  until  it  has  become  united  (at  this  time  at  least,  though  it  is  not  clear 
that  it  was  so  at  the  date  of  Mr.  Brooke's  application)  to  that  island.  It  be- 
gan to  be  formed  and  first  appeared  above  th"^  water  in  the  same  place  which 
was  formerly  occupied  by  Little  Tinnicum,  and  now  extends  principally  over 
space  occupied  by  that  island,  except  that  it  probably  has  extended  farther 
down  the  river  than  the  island  appears  from  any  evidence  produced  to  have 
ever  extended. 

*  'As  the  bar  began  to  be  formed  so  far  below  the  island  —  was  for  a  long  time 
entirely  distinct  from  it,  and  at  length  became  united  with  it  by  its  own  ex- 
tension upward  by  gradual  accretions,  it  would  probably  be  different  to  sup- 
port the  plaintiff's  claim  to  it  as  an  alluvion,  independently  of  the  fact  that  it 
was  formed  on  the  same  spot  which  had  been  occupied  by  the  island*  Upon 
that  point  however  I  do  not  mean  to  express  an  opinion,  but  shall  confine  my 
remarks  to  the  question,  what  is  thelaw  arising  from  the  fact  last  mentioned  t 

"  It  has  been  but  slightly  argued  at  the  bar,  and  no  authorities  have  been 
referred  to.  But  I  have  given  it  as  attentive  an  examination  as  has  been  in 
my  power,  and  which  I  thought  it  merited. 

"  New  islands  arising  in  the  sea  or  in  a  navigable  river  prima  fade  belong, 
aeoording  to  the  conunon  law,  to  the  king,  in  England,  and  in  this  countiy 
to  the  State.    But  this  rule  is  not  universaL 
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"  The  right  to  the  new  islands  and  also  to  lands  gained  bj  allavionor  dere-. 
liction  (in  cases  where  thej  are  not  gained  bj  iuMntSbU  degrees),  all  of  which 
are  governed  bj  the  same  principles,  follows  the  right  to  the  wU  which  U  000- 
ered  with  water.  As  the  king  is  the  proprietor  in  general  of  the  soil  covered 
with  the  sea  or  a  navigable  river,  it  is  reasonable  that  he  should  have  the  soil 
where  the  water  leaves  it  dry;  and  this  stands  on  the  ground  of  the  preroga- 
tive. 

"  But  where  the  right  to  the  soil  when  covered  with  water  belongs  to  a  sub- 
ject, he  is  entitled  to  all  these  increments  (2  Bl.   Com.   362;    Hale  de  Jure , 
lia/ris,  chap.  4  and  6). 

"  This  is  illustrated  hy  the  law  relative  to  islands  arising  in  private  rivers. 
If  an  island  arises  in  the  middle  of  such  a  river,  it  belongs  in  common  to  those 
who  have  lands  on  each  side  thereof;  but  if  it  be  nearer  to  one  bank  than  the 
other,  it  belongs  onlj  to  him  who  is  proprietor  of  the  nearest  shore.  Yet  this, 
says  Sir  William  Blackstone  (2  Com.  261),  «eems  only  to  be  reasonable  when 
the  soil  of  the  river  is  equally  divided  between  the  owners  of  the  opposite 
shores;  for  if  the  whole  soil  is  in  the  freehold  of  any  one  man,  as  it  usually  is, 
wherever  a  several  fishery  is  claimed,  there  it  seems  Just  (and  so  is  the  con- 
stant practice)  that  the  lyotts,  or  little  islands  arising  in  any  part  of  the  river, 
shall  be  the  property  of  him  who  owneth  the  piscary  and  the  soil.  The  rules 
relative  to  the  sea  and  navigable  rivers  are  formed  on  the  same  prin«dples. 

"This  subject  is  very  satisfactorily  explained  by  Lord  Hale  in  his  Treatise 
de  Jure  If  aria,  chaps.  4  and  6,  to  the  whole  of  which  I  generally  refer  for  the 
proof  of  the  rule  I  have  stated,  that  the  right  to  a  new  island  follows  the  right 
to  the  soil  on  which  it  was  formed.  This  will  be  found  from  those  chapters 
to  be  the  rule  with  regard  to  all  the  maritime  increments.  I  will  state  here 
particularly  a  few  passages  from  them:  '  If  a  subject  hath  had  by  prescrip- 
tion the  property  of  a  certain  tract,  or  creek  or  navigable  river,  or  arm  of  the 
sea,  even  while  it  is  covered  with  water  by  certain  known  metes  and  extends, 
tho'  it  should  be  relicted,  the  si^ject  will  have  the  propriety  in  the  soil  re 
licted.'  Harg.  Law  Tracts,  15.  '  If  a  subject  hath  land  adjoining  the  sea,  and 
the  violence  of  the  sea  swallows  it  up,  but  so  that  yet  there  be  reasonable  marks 
to  continue  the  notice  of  it,  or  though  the  marks  be  defaced,  yet  if  by  situa- 
tion and  extent  of  quality  and  bounding  upon  the  fiim  land,  the  same  can  be 
known,  though  the  sea  leave  the  land  again,  or  it  be  regained  by  art  or  indus- 
try, the  subject  doth  not  lose  his  propriety;  and  accordingly  it  was  held  by 
Cooke  and  Foster,  M.  7  Jac,  C.  B.,  though  the  inundation  continue  forty 
years.  If  the  marks  remain  or  continue,  or  extent  can  ressonably  be  certain, 
the  case  is  dear.'    Ibid.  15. 

"  The  case  of  the  Town  of  Shinbridge  in  18  H.,  8,  is  stated  in  p.  16.  <  The 
river  of  Severn  had  gained  upon  the  town  of  Shinbridge  so  much  that  its  chan- 
nel ran  over  part  of  Shinbridge  lands,  and  lost  part  thereof  unto  the  other  side 
(Aure),  and  then  threw  it  back  to  Shinbridge.  It  shall  not  belong  to  Anre, 
neither  was  it  at  all  claimed  by  the  King,  though  Severn  be  in  that  place  an  aim 
of  the  sea;  but  it  was  restored  to  Shinbridge  as  before.  The  propriety  of  the 
soil  was  not  lost  to  the  owners  who  had  it  before.'  'The  soU  under  the. 
water  must  needs  be  of  the  same  propriety  as  it  is  when  it  is  covered  with 
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water.     If  the  soil  of  the  sea  while  it  is  covered  with  water  be  the  King's, 
it  cannot  become  the  subject's  becaase  the  water  has  left  it.     Btit  when  the 
land,  as  it  stood  covered  with  water,  did  bj  particular  usage  or  prescrip- 
tion belong  to  a  subject,  then  recewtt$  maris,  so  far  as  the  subject's  par-' 
ticnlar  interest  went  while  it  was  covered  with  water,  so  far  the  reeesmu  maris;* 
vel  braekU  ^fusdem,  belongs  to  the  same  subject.'    Id.  p.  81.     'As  touching 
Islands  arising  in  the  sea,  or  in  the  arms  or  creeks,  or  havens  thereof,  the 
same  rule  holds  which  is  before  observed  touching  acquests  bjr  the  reliction  or 
recess  of  the  sea,  or  such  arms  or  creeks  thereof.    Of  common  right  and  prima 
fade  it  is  true  thejr  belong  to  the  Grown,  but  where  the  interest  of  such  dis- 
ifietvs  maris,  or  arm  of  the  sea  or  creek  or  haven,  doth  in  point  of  propriety' 
belong  to  a  subject,  either  by  charter  or  prescription,  the  islands  that  happen 
within  the  precincts  of  such  private  propriety  of  a  subject  will  belong  to  a 
subject,  according  to  the  limits  and  extent  of  such  propriety,  for  the  propriety  - 
of  such  a  new  accrued  island  follows  the  propriety  of  the  soil  before  it  came 
to  be  pFodnced.    Id.,  86,  87. 

"This  principle,  so  strongly  supported  by  authority,  and  so  evidently 
grounded  on  reason  and  justice,  proves  that  Wilson's  Bar  is  not  to  be  consid- 
ered as  a  new  island  belonging  to  the  Coounonwealth,  and  the  subject  of  a 
gnmt  from  the  Commonwealth,  but  that  it  is  a  part  of  that  island  and  the  prop- 
erty of  the  owner  of  that  island.  Though  the  surface  of  the  lower  part  of 
that  island  was  destroyed  by  the  force  of  the  winds  and  waves,  and  it  was  * 
consequently  overflowed  by  the  water  of  the  river,  yet  the  owner  did  not  lose 
the  propriety  of  the  remaining  soil  covered  by  the  water.  If  it  was  regained 
either  by  natural  or  artificial  means,  it  continued  to  belong  to  the  original  pro- 
prietor. He  might  embank  it  and  thereby  again  exclude  the  waters  if  cir- 
cumstances permitted.  The  earth  deposited  on  it  by  the  river  became  his  by 
the  right  of  alluvion,  and  of  course  this  island  formed  on  it  by  such  deposit 
became  his.  And  though  it  probably  has  now  extended  beyond  the  limits  of 
the  old  island,  the  addition  is  plainly  an  alluvion,  as  it  has  arisen  from  gradual 
and  imperceptible  accretions." 

See  Lovingston  v.  County  of  St.  GUwr,  64  IlL  56;  8.  c,  16  Am.  Rep.  516,  and 
note,  524.  Hale's  De  Jure  Maris,  chap.  5  and  6,  may  be  found  in  16  Am. 
Rep.  54. 

In  Oamden  and  Atlantic  Land  Co.  v.  Lippincott,  45  N.  J.  L.  405,  the 
boundary  in  question  was  "storm-tide  mark  of  the  Atlantic  ocean."  Heid, 
that  the  boundary  was  a  shifting  and  not  a  fixed  one.     The  court  said: 

"A  more  uncertain  and  vacillating  boundary  than  that  adopted  for  the  sea- 
ward line  in  the  Sfilee  deed  could  not  be  devised.  It  cannot  be  taken  as  an 
absolute  —  a  fixed  —  boundary.  It  must  be  treated  as  relative,  and  as  having 
relation  to  the  condition  of  things  as  they  are  from  time  to  time. 

"  Seratton  v.  Brown,  4  B.  ft  C.  485,  is  the  leading  case  on  this  subject.  The 
plaintiff  sued  the  defendant  in  trespass  for  taking  stones  from  the  seashore 
adjoining  the  plaintiff's  manor.  The  plaintiff  was  the  owner  of  the  shore  be- 
tween high  and  low- water  mark.  The  defendant  justified  under  one  Taylor, 
In  whom  was  vested  an  interest  in  the  shore  conveyed  by  the  plaintiff  by  a 
deed  of  lease  and  release,  dated  September,  1778.     The  deed  described  the 
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premises  gnnted  ss  extending  from  the  south  at  low- water  mark,  to  the  north, 
at  high-water  mark.  It  appeared  at  the  trial  that  since  the  date  of  the  deed 
the  sea  had  gradnalljr  encroached  upon  the  land  twelve  or  fifteen  feet  or  more, 
and  conseqnently  the  high  and  low-water  mark  had  advanced  in  the  same 
degree  inland  since  that  time.  The  defendant  contended  that  the  deed  of  1778- 
convejed  to  the  grantees  the  soil  of  the  shore  hetween  high  and  low- water 
marks,  wherever  those  marks  might  be.  The  plaintiff  insisted  that  the  deed 
conveyed  onlj  that  part  of  the  shore  which  in  the  year  177H  lay  between  high 
and  low- water  mark,  and  consequently  that  he  was  entitled  to  recover  for  any 
stones  taken  by  the  defendant  higher  up  on  the  shore  than  the  high-water 
mark  reached  at  that  time.  The  court  sustained  the  defendant's  contention, 
and  held  that  by  the  deed  the  right  of  soil  in  that  portion  of  land  which  from, 
time  to  time  lay  between  high  and  low-water  mark  passed  to  the  grantee, 
and  that  as  the  high  and  low-mark  shifted,  the  property  conveyed  by  the  deed 
also  shifted.  The  same  rule  of  construction  was  adopted  by  Aldkrson,  B  ,  In 
re  ffuU  and  8elby  RaOroad  Co,,  6  Mees.  &  W.  827.  He  said:  <  Suppose  the 
crown,  being  the  owner  of  the  fore-shore  —  that  is,  the  space  between  high 
and  low- water  mark  — grants  the  adjoining  soil  to  an  individual,  *  *  *  in 
that  case  the  right  of  the  grantee  of  the  crown  would  go  forward  with  the^ 
change.  On  the  other  hand,  if  the  sea  gradually  covered  the  land  so  granted, 
the  crown  would  be  the  gainer  of  the  land.'  In  Dunlap  v.  8$et9(m,  4  Mason, 
849,  one  Budge  became  entitled  to  lands  lying  on  the  Penobscot  river  together 
with  the  flats  in  front  of  the  land  to  low- water  mark.  He  conveyed  thereout 
to  one  McGrathry  a  lot  bounded  and  described  as  beginning  at  '*  a  stake  on  the 
west  bank  of  the  Penobscot;  •  »  •  thence  to  a  stake  and  stones  on  the 
bank  of  the  same  river;  •  •  •  thence  running  on  the  western  bank  of 
said  river  to  high- water  mark.'  In  a  controversy  between  the  representatives 
of  Budge  and  the  grantees  of  McGrathry,  the  court  construed  the  grant  to  the 
latter  as  being  only  to  the  front  line  of  the  bank,  excluding  the  flats.  It  was 
suggested  that  since  the  period  of  the  grant  to  McGrathry  there  had  been  an 
encroachment  by  the  gradual  wear  of  the  river,  and  Mr.  Justice  Stort,  citing 
Scratton  v.  Braum,  held  that  if  that  be  so,  the  grantees  of  McGrathry  must 
be  confined  to  the  bank  as  it  actually  existed,  and  that  they  had  no  legal  or 
equitable  title  to  such  portion  of  the  fiats  as  stood  in  the  place  of  so  much  of 
the  bank  as  had  been  washed  away.  The  Supreme  Court  of  Massachusetts 
applied  the  same  principle  of  construction  to  a  grant  of  fiats  where  the  river 
had  receded  from  the  shore,  and  by  that  means  the  fiats  had  been  consider- 
ably increased  in  extent  after  the  grant  had  been  made.  Ad€MM  v.  Fratk- 
ingham,  8  Mass.  852.  The  same  court  also  held  that  the  grantees  of  the  priv- 
ilege of  taking  seaweed  from  the  beach  below  certain  land  conveyed  were  not 
affected  by  the  gradual  shifting  of  the  boundaries  of  the  beach  by  the  action 
of  the  sea,  but  were  entitled  to  take  seaweed  from  the  beach  wherever  the 
beach  might  be  below  the  land  conveyed,  and  that  it  mattered  not  whether 
the  sea  had  gained  upon  the  land  or  had  receded.  PhilHpi  v.  R/iodes,  7 
Mete.  822. 

"  The  principle  on  which  these  cases  were  decided  is  that  in  grants  of  lands- 
lying  along  the  sea  shore,  the  parties  act  with  a  knowledge  of  the  variety  of 
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changes  to  wliieli  all  parts  of  the  shore  are  subjeet.  The  grantee  takes  no 
fixed  freehold,  bat  one  that  shifts  with  the  changes  that  gradaalljr  take  place. 
The  proprietor  of  lands  having  snch  a  boundary  is  obliged  to  accept  the  alter- 
ation of  his  boundary  by  the  gradual  changes  to  which  the  shore  is  sabjeot. 
He  18  subject  to  loes  by  the  same  means  that  may  add  to  his  territory;  and  as 
he  is  without  remedy  for  his  loss,  so  he  is  entitled  to  the  gain  which  may  arise 
from  alluYial  formations,  and  he  will  in  such  case  hold  by  the  same  boundary, 
including  the  accumulated  soU.  Tyler  Bound.  40;  Phear  Waters,  1SM8;  S 
Kent.  485;  New  Orleans  y.  UnUed  State;  10  Pet  661^717.  He  takes  his  tiUe, 
as  was  said  by  Bir.  Justice  Story  in  Duniop  ▼.  BteUon,  subject  to  those  com- 
mon incidents  which  may  increase  or  diminish  the  extent  of  his  boundaries. 

*'  This  prindple  applies  as  well  to  a  boundary  by  the  storm-tide  mark  as  to 
a  boundary  by  the  high- water  mark  or  by  the  low- water  mark.  Such  a  bound- 
ary will  leave  in  the  grantor  that  space  of  the  beach  which  lies  between  the 
ordinary  high- water  mark  and  the  fast  land,  and  is  subject  to  be  washed  over 
by  unusual  tides  so  frequently  as  to  be  waste  and  unprofitable  for  use;  but  the 
title  of  the  grantee  will  advance  or  recede  as  the  line  of  storm-tide  changes 
from  time  to  time." 

In  JAnthUum  v.  Goan,  Biaryland  Ckmrt  of  Appeals,  October  1885,  the  ques- 
tion was  as  to  the  ownership  of  alluvion  in  the  Patapeoo  river.  The  court  said; 

''The  evidence  for  the  plaintiff  in  the  court  below  tended  to  prove  that  at 
the  date  of  the  patent  for  Linthicum's  Comet,  the  river  at  ordinary  high  tide 
overflowed  all  the  land  in  question,  and  that  the  portion  of  it  east  of  Sweetzer*s 
bridge  began  to  be  formed  some  years  after  1860,  and  the  formation  of  land 
commenced  from  the  edge  ot  the  main  channel  of  the  river,  and  did  not  make 
outward  from  the  fast  land  on  the  shore.  The  evidence  on  the  part  of  the 
defendant  contradicted  this  testimony,  and  tended  to  prove  that  the  river  had 
been  gradually  filling  up  from  the  bank  on  the  Baltimore  county  side  toward 
the  channel,  since  1846  or  1848,  and  that  the  fiats  and  marsh  on  the  bank  of  the 
river  in  1854  were  nearly  in  the  same  condition  as  they  are  now,  except  that 
at  VbMA  time  they  were  not  so  solid  as  they  are  now.  There  was  also  evidence 
on  the  part  of  the  plaintiff  that  there  was  a  great  freshet  in  the  river  in  or 
about  the  year  1868,  which  filled  up  the  bed  of  the  river  very  much,  and 
defiected  the  main  channel  fifteen  or  twenty  feet  from  its  original  course 
toward  the  Anne  Arundel  shore,  east  of  the  bridge,  and  made  a  deposit  of 
from  fifteen  inches  to  two  feet  of  mud  on  the  premises  described  in  the  declara- 
tion. 

"  It  is  thus  seen  that  we  are  to  determine  the  respective  rights  of  the  ripa- 
rian proprietor,  and  of  the  owner  of  the  bed  of  the  river.  In  Oiraud  v. 
Hughes,  1  G.  ft  J.  249,  this  court  considered  one  of  the  questions  arising  in  t'.iis 
ease,  and  they  laid  down  the  law  as  follows:  '  The  principle  seems  to  be  well 
settled  that  where  a  tract  of  land  lies  adjacent  or  contiguous  to  a  navigable 
river  or  water,  any  increase  of  soil  formed  by  the  waters  gradually  or  imper- 
ceptibly Receding,  or  any  gain  by  alluvion  in  the  same  manner,  shall  as  a  com- 
pensation for  what  it  may  lose  in  other  respects  belong  to  the  pA*opiietor  of 
the  adjacent  or  contiguous  land.'  And  the  court  refers  witli  approbation  to 
3  Blackstone's  Commentaries,  page  261,  where  it  is  said,  '  as  to  land  gained 
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from  the  sea,  either  hj  alluTion  by  the  washing  up  of  sand  and  earth,  so  ai^  in 
time  to  make  terra  firma,  or  hj  dereliction,  as  when  the  sea  shrinks  back  below 
the  usual  water  mark.  In  these  cases  the  law  is  held  to  be,  that  if  this  gain 
be  by  little  and  little,  by  small  and  imjMrceptible  degrees,  it  sliall  go  to  the 
owner  generally  reoognized' by  the  authorities,  although  it  is  sometimes  ex- 
pressed in  language  slightly  different.'    •    •    • 

"  In  Bex  y.  TfvH>orough,  8  Bam.  &  Cress.  91,  the  court  of  Kings  Bench  decided 
that  the  word  'imperceptible '  in  this  connection  must  be  understood  as  ex* 
presmve  only  of  the  manner  of  accretion,  and  as  meaning  imperceptible  in  its 
progress,  and  not  imperceptible  after  a  long  lapse  of  time.  And  when  this 
case  came  before  the  house  of  lords,  on  writ  of  error,  the  Judgment  below  was ' 
affirmed.  The  lords  requested  the  opinion  of  the  judges,  and  the  unanimous 
opixiion  of  all  the  judges  who  heard  the  argument  was  delivered  by  Best,  C. 
J.,  and  concurred  in  by  the  Lord  Chancellor,  and  Lord  Eldon.  The  extract 
of  this  opinion  states  its  substance  as  follows:  '  Land  not  suddenly  derolict, 
but  formed  by  alluvion  of  the  sea,  imi>erceptible  in  progress,  belongs  to  the 
owner  of  the  adjoining  demesne  lands,  and  not  to  the  crown.'  6  Bing.  168. 
And  if  we  rofer  to  the  original  authority  on  which  this  whole  doctrine  is 
founded,  it  is  manifest  that  these  decisions  correctly  state  the  meaning  of  the 
rule.  The  earliest  exposition  of  it  in  any  work  on  the  common  law  is  found 
in  the  second  chapter  of  the  second  book  of  Braicton,  who  adopts  almost  ffer- 
hatim  the  language  of  the  civil  law,  as  it  is  found  in  the  Institute,  liber  2,  title 
1,  section  20.  The  words  of  the  text  are:  *  Est  auiem  aUuvio  hUens  inere- 
merUum;  et  per  aUuvionem  atffed  dieitur  quod  ita  pauUttim  ae^icUur  quod  inteU- 
gere  non  possu  quo  tnomento  temporis  ctdjidcUur,  *  Alluvion  is  a  secret  increase 
which  is  so  gradually  added,  that  it  cannot  be  known  at  what  moment  it  is 
added.  It  is  contradistinguiBhed  from  those  large  additions  which  are  made 
to  the  land,  when  the  sea  suddenly  recedes,  or  when  it  casts  up  by  its  imme- 
diate and  manifest  force  large  quantities  of  earth  and  sand.  The  rights  of  the 
riparian  proprietor  do  not  depend  at  all  upon  the  question  whether  the  amount 
of  increase  can  be  definitely  measured  by  fixing  accurately  the  original  location 
of  the  bank  of  the  river.  If  the  increase  were  not  perceptible  after  it  had 
accrued,  it  would  hardly  be  necessary  that  the  title  to  it  should  be  determined 
by  the  law.  In  Lord  Ta/rborougJC»  case  the  land  formed  by  accretion  amounted 
to  four  bundled  and  fifty  acres,  and  in  the  noted  case  of  the  dty  of  New 
Orleans  against  United  States,  the  accretions  embraced  the  whole  river-front 
of  the  city,  and  were  of  immense  value.  There  is  an  annual  rise  in  the 
Mississippi  river  which  continues  for  several  months;  when  the  waters  sub- 
side they  leave  in  some  places  large  deposits  of  mud,  which  in  the  course  of 
successive  accumulations  reach  the  height  of  the  banks  of  the  river,  and 
become  firm  land.  The  land  in  this  way  is  gradually  formed,  inasmuch  as  it 
is  the  result  of  causes  continually  in  operation  through  a  considerable  period. 
Buttne  deposits  are  frequently  very  large.  It  is  said  that  on  one  occasion,  after 
the  fall  of  the  waters,  the  battwre  was  extended  into  the  river  a  space  measur- 
ing from  seventy-five  to  eighty  feet,  and  was  covered  with  mud  to  a  depth 
varying  from  two  to  seven  feet.  In  dealing  with  this  case,  the  Supreme  Court 
discard  altogether  the  use  of  the  word  'imperceptible.'    They  say:     'The 
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qimtion  is  well  settled  at  .common  law,  that  the  person  whose  land  is  bounded 
by  a  stream  of  water,  which  changes  its  coarse  gradaally  by  aUnyial  forma- 
tions, shall  still  hold  by  the  same  boundary,  including  the  accumulated  solL 
No  other  rule  can  be  applied  on  just  principles.  Every  proprietor  whose  land 
is  thus  bounded  is  subject  to  loss  by  the  same  means  which  may  add  to  his 
territory,  and  as  he  is  without  remedy  for  his  loss  in  this  way,  he  cannot  be 
held  accountable  for  his  gain.  10  Pet.  717.  The  court  evidently  considered 
that  the  justice  and  true  sense  of  the  rule  depended  on  the  question  whether 
the  land  was  formed  by  the  operation  of  causes  extending  through  a  length  of 
time  without  any  reference  to  the  consideration  whether  the  stages  of  the  pzo> 
gress  toward  the  final  result  could  be  perceived.    *    *    • 

"If  the  land  in  queistion  was  formed  by  gradual  accessions  extending  from 
the  shore  into  the  river,  it  would  belong  to  the  riparian  proprietor,  and  this 
would  be  the  case  notwithstanding  the  fact,  that  by  the  influence  of  floods  and 
freshets  large  deposits  of  mud  may  have  been  made  in  the  bed  of  the  river. 
These  deposits  would  of  course  materially  contribute  to  the  formation  of  land, 
and  would  hasten  the  time  when  it  would  appear  above  the  surface  of  the 
water.  But  the  leading  characteristic  of  alluvion  is  the  gradual  extension  of 
the  land  from  the  shore  into  the  water,  and  when  this  is  the  case,  it  is  irrele- 
vant to  consMer  the  cases  which,  oi>erating  beneath  the  surface  of  the  stream* 
have  brought  about  the  result.  On  the  other  hand,  if  land  was  formed  in  the 
river  and  extended  inward  toward  the  shore  it  would  be  the  property  of  the 
plaintiff,  with  all  its  accretions.  Under  these  circumstances  it  would  have 
belonged  to  the  State,  if  the  patent  had  not  been  issued,  and  the  plaintiff  has 
'  ef  course  acquired  tue  State  title." 


Obbook  Stbamship  Cohpant  y.  Ons. 

aOOK.  Y.44A) 

BhideMs  -» letters  and  teUgrame. 

The  presumption  is  that  letters  properly  directed  and  mailed  were  received,* 
and  the  same  is  true  of  telegrams  given  to  a  telegraph  company  for  trans- 
misrion,  and  properly  addressed,  and  the  presumption  becomes  conclusive 
when  not  denied. 

ACTION  for  money  reoeiyed  as  plamtifTfl  agent.    The  opinion 
states  the  point. 

John  B.  Abney,  for  appellant. 
Owrge  H.  Adams,  for  respondent. 

*To  same  effect,  Aiutiin  v.  HoUand  (67  N.  T.  671),  26  Am.  Rep.  ^6. 
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Finch,  J.  [Omitting  other  matter.  ]  Bat  other  and  very  serions 
questions  were  raised  by  objections  taken  to  the  admission  in  evi- 
dence of  a  large  number  of  letters  and  telegrams.  Many  of  these 
documents  were  important  in  their  bearing  upon  the  facts,  and 
must  have  largely  contributed  to  the  ultimate  result.  They  con- 
sisted of  three  letters  from  Norris,  plaintiff's  agent,  and  manager 
at  San  Francisco,  to  defendant  Otis,  and  one  from  Otis  to  Norris; 
and  then  of  a  large  number  of  telegrams;  and  the  objections  were 
that  as  to  those  purporting  to  be  addressed  to  the  defendant  there 
was  no  competent  evidence  that  he  ever  received  the  originals,  and 
as  to  those  purporting  to  have  been  signed  by  him,  that  there  was 
no  competent  evidence  that  he  ever  wrote  or  sent  them.  Our  con- 
sideration must  be  limited  to  these  precise  objections,  and  to 
the  question  as  between  sender  and  receiver. 

Norris  swears  that  he  sent  the  three  letters  written  by  him  to 
Otis.  In  the  absence  of  any  proof  to  the  contrary,  or  any  inquiry 
as  to  the  mode,  we  must  understand  this  to  mean  that  they  were 
mailed  in  the  usual  manner.  If  there  was  doubt  about  that  the  at- 
tention of  Norris  should  have  been  drawn  to  it,  and  the  manner  of 
transmission  chaUenged.  It  would  be  extremely  critical  to  deny  to 
the  form  of  expression  used  by  the  witness  its  ordinary  and  usual 
interpretation,  because  it  might  have  been  more  precise  and  explicit 
in  a  case  where  the  party  addressed  is  examined  as  a  witness,  and 
does  not  deny  the  receipt  of  the  letters,  although  material  to  the 
issue.  On  such  a  state  of  facts  the  jury  were  authorized  to  believe 
that  the  three  letters  sent  to  Otis  were  received  by  him.  The  one 
letter  sent  by  Otis  to  Norris  was  identified  by  the  latter,  who  knew 
his  correspondent's  handwriting,  as  appears  by  the  deposition. 
Notice  to  produce  the  letters  of  Norris  was  given,  and  not  being 
produced,  copies  of  them  were  read  in  evidence. 

But  there  is  more  difficulty  about  the  telegrams.  The  originals 
were  shown  to  have  been  destroyed  by  the  telegraph  company,  so 
that  a  resort  to  secondary  evidence  became  necessary.  We  shall 
first  consider  the  proof  as  to  those  sent  by  Norris.  It  consisted 
merely  of  his  statement  that  he  sent  the  messages  by  telegraph  to 
Otis,  who  resided  in  New  York,  directed  to  him  at  that  city.  Such 
direction  appears  upon  the  copies  produced.  And  the  first  ques- 
tion is  whether  a  similar  presumption  of  fact  follows  the  delivery  of 
a  message  properly  addressed  to  the  telegraph  company  for  trans- 
mission, to  that  which  follows  the  delivery  of  a  letter  to  the  post* 
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oflloe.  The  drift  of  authority  gives  an  alBrmative  answer.  Gray 
Telegraphs,  §  136;  CommonweaUhy.  Jeffries,  7  Allen,  548;  Whart. 
Et.,  §  76;  Siate  v.  Hopkins,  60  Vt.  316;  Scott  &  Jamagin  Tel.. 
§  345.  The  presamption  indulged  is  one  of  fact,  and  so  open  to  re- 
buttal and  contradiction,  and  consists  merely  in  the  natural  infer- 
ence which  may  be  drawn  from  the  experienced  certainty  of  trans- 
mission. The  great  bulk  of  letters  sent  by  mail  reach  their  desti- 
nation, and  equally  so  the  great  bulk  of  telegrams.  A  failure  in 
either  case  is  an  exception,  possible,  but  rare.  The  letters  are 
transported  by  goYernment  officials  acting  under  oath,  and  upon  a 
system  framed  to  secure  regularity  and  precision;  the  telegrams  by 
priyate  corporations,  whose  success  and  prosperity  depend  largely 
upon  the  promptness  and  accuracy  of  the  work,  and  are  faithful 
under  the  incentive  of  interest.  These  companies  perform  a  public 
service  and  arc  regulated  to  some  extent  by  the  public  law.  They 
are  authorized  to  cross  with  their  wires  any  waters  within  the  limits 
of  the  State  (Laws  of  1845,  chap.  243);  to  construct  their  lines 
along  and  upon  the  public  roads  and  highways  (Laws  of  1848, 
chap.  265);  and  upon  and  over  the  lands  of  individuals,  paying  the 
agreed  or  appraised  compensation  therefor  (Laws  of  1853,  chap.  471); 
injury  to  their  lines  is  made  a  misdemeanor  (Laws  of  1870,  chap. 
491);  the  companies  are  required  to  transmit  tdl  dispatches  in  the 
order  of  their  receipt;  to  accept  and  forward  them  from  connect- 
ing lines;  the  operators  are  exempt  from  military  service  and  jury 
duty  (Laws  of  1861,  chap.  215);  and  it  is  made  a  misdemeanor  for 
any  employee  to  divulge  the  nature  or  contents  of  a  private  tele- 
gram, or  willfully  refuse  or  neglect  to  transmit  or  deliver  the  same 
(Laws  of  1867,  chap.  871).  There  is  thus  impressed  upon  the  tel- 
egraph service  something  of  a  public  character,  and  thrown  around 
it  the  guard  and  the  obligations  of  the  public  law,  and  it  seems  to 
us  reasonable  to  assimilate  the  rules  of  evidence  founded  upon  trans- 
mission by  mail  to  that  of  transmission  by  telegraph.  It  may  be 
that  the  presumption  of  correct  delivery,  agreeing  in  kind  with 
that  raised  upon  delivery  to  the  postoffice  shoidd  be  deemed  weaker 
in  degree,  but  in  view  of  the  wide  extension  of  telegraph  facilities, 
and  of  their  increasing  use  in  business  correspondence,  and  the  dif- 
ficulty of  tracing  a  dispatch  to  its  destination,  we  think  it  should 
be  held  that  upon  proof  of  delivery  of  the  message  for  the  purpose 
of  transmission,  properly  addressed  to  the  correspondent  at  his 
place  of  leddenoe,  or  where  he  has  shown  to  have  been,  a  pre- 
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sumption  of  fact  arises  that  the  telegram  reached  its  destination, 
safficient  at  least  to  put  the  other  party  to  his  denial  and  raise  an 
issue  to  be  determined.  Here  there  was  no  denial,  and  the  pre- 
sumption, howeyer  weak  at  the  outset,  became  strong  and  convinc- 
ing. There  is  greater  safety  in  conceding  the  existence  of  such  a 
presumption  of  fact  under  a  system  like,  ours,  in  which  the  party 
addressed  is  always  at  liberty  to  testify,  and  if  dead  his  representa- 
tives are  protected  against  the  evidence  of  his  adversary  as  to  per- 
sonal transactions  and  communications. 

So  far  then  as  the  telegrams  were  material,,  we  think  there  was  no 
error  in  their  admission.  That  they  were  in  truth  authorized  and 
genuine  became  in  the  end  most  thoroughly  established  by  Otis' 
omission  to  dispute  them  as.  a  witness. 

Some  other  questions  of  evidence  were  raised  which  we  have  ex.^ 
amined  but  deem  it  unnecessary  to  discuss. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  qfirm$tL 
All  oonenr. 


SoRiYBB  V.  Smith. 

(100  K.  Y.  471.) 

Iked  —  eotenant  of  quiet  er^ayment  —  overflowing. 

Where  the  owner  of  land  on  a  stream  oonye/s  it  with  a  coyenant  of  qniet 
enjoTment,  and  a  lower  owner,  by  yirtue  of  a  paramount  ri^ht,  raises  his 
dam  and  floods  the  land  so  oonyejed,  this  is  a  breach  of  the  coyenant. 

ACTION  for  breach  of  covenant.     The  opinion  states  the  CMe. 
The  plaintiff  had  judgment  below. 

W*  P.  CatUreO,  for  appellant. 

Bdward  G.  JameSy  for  respondent. 

Eabl,  J.  On  the  25th  day  of  March,  1875,  the  defendant  con- 
veyed to  the  plaintiffs  a  parcel*  of  land  situate  in  Franklin  county, 
described  in  the  deed  as  follows:  '*  Commencing  at  a  point  forty 
rods  south  and  forty  rods  east  from  the  north-west  corner  of  said 
lot  No.  44,  in  the  east  line  of  a  forty-acre  lot  formerly.. owned  by 
Philip  Brvant,  and  at  the  south-west  comer  of  land  f ormerlv  owned 
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by  George  W.  Douglass,  running  from  thenoe  south  in  the  east  line 
of  the  Bryant  lot  to  the  land  leased  or  owned  by  the  Northern 
Bailroad  Company;  thenoe  east  in  the  north  line  of  said  railroad  to 
the  west  bounds  of  land  formerly  owned  by  John  Mitchell  and 
now  owned  by  Henry  Mitchell;  thence  northerly  in  said  Mitchell's 
line  to  the  bridge  or  highway;  thence  westerly  in  the  center  of  the 
highway  until  it  strikes  the  line  dividing  the  land  of  0,  J.  Morgan 
from  that  of  the  party  of  the  first  part;  thence  westerly  along  said 
line  to  the  place  of  beginnings  being  all  of  the  land  owned  by  the 
party  of  the  first  part  south  of  the  highway  and  up  to  the  north 
line  of  the  railroad,  excepting  and  reserving  the  old  house  now 
standing  on  said  land  in  the  sand  bank  west  of  the  river,  with  the 
appurtenances,  and  all  the  estate,  title  and  interest  therein  of  the 
said  parties  of  the  first  part"  The  deed  contained  a  covenant  in 
the  following  language:  '^And  the  said  Eli  B.  Smith  does  hereby 
covenant  and  agree  to  and  with  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  that  the  premises  thus  conveyed  in  the  quiet 
and  peaceable  possession  of  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  he  will  forever  warrant  and  defend  against  any 
party  whomsoever  lawfully  claiming  the  same  or  any  part  thereof." 
It  is  alleged  in  the  complaint  that  the  parcel  of  land  desciibed 
contained  a  grist  and  fiouring-miU  with  the  water-power  and  mill 
privileges  appurtenant;  that  it  was  known  as  the  John  Bush  Grist 
and  Flouring-Mill  property,  and  had  been  used  in  connection  with 
the  wnter-i)ower  afforded  by  the  river  mentioned  in  the  deed  as  a 
grist  and  fiouriug-mill  for  many  years;  that  its  value  consisted 
almost  wholly  in  its  use  for  that  purpose;  that  the  plaintiffs  have 
not  been  permitted  peaceably  to  occupy  and  enjoy  the  premises  or 
the  mill  property,  privileges  and  water  power,  but  that  on  the  con- 
trary one  Douglass  at  the  time  of  the  conveyance  was  the  lawful 
owner  of  a  certain  mill-dam  in  the  river  below  the  premises  con- 
veyed to  the  plaintiffs  and  of  the  right  to  raise  the  height  of  such 
dam  eight  and  one-half  inches  above  the  height  at  which  it  was 
maintained  at  the  time  of  the  conveyance  to  the  plaintiffs,  and  that 
having  such  right  he  did  raise  his  dam  to  such  height  and  did 
thereby  cause  the  water  of  the  river  to  set  back  upon  the  premises 
conveyed  to  the  plaintiffs,  and  to  fiood  a  portion  thereof,  and  to 
impede  the  discharge  of  water  from  their  wheel-pit  and  raceway, 
and  the  operation  of  their  mill,  and  did  thus  evict  them  from  a 
portion  of  their  premises,  deprive  them  of  the  use  and  enjoyment 
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thereof,  and  cause  them  other  damage;  and  it  is  also  alleged  that 
after  due  notice  to  the  defendant  and  with  his  approval,  in  order  to 
test  the  right  of  Douglass  so  to  raise  his  dam,  the  plaintiffs  broaght 
an  action  against  him,  in  which  he  established  his  right  so  to  raige 
and  maintain  the  dam. 

By  his  demurrer  to  the  complaint  the  defendant  admitted  all 
these  allegations  of  fact,  and  the  sole  question  for  our  determina- 
tion is,  whether  the  facts  alleged  showed  a  breach  of  the  covenant 
continued  in  defendant's  deed,  his  contention  being  that  the  facts 
failed  to  show  such  an  eviction  from  the  premises  conveyed,  or  some 
portion  thereof,  as  was  absolutely  essential  to  the  maintenance  of 
the  action. 

There  can  be  no  dispute  that  the  covenant  for  quiet  enjoyment 
can  be  broken  only  by  an  eviction,  actual  or  constructive,  from  the 
premises  conveyed,  or  some  portion  thereof.  This  is  not  a  mere 
technical  rule,  having  no  foundation  in  principle  or  justice,  but  it 
has  its  foundation  in  the  reason  that  the  covenantee,  who  has 
obtained  possession,  should  not  be  permitted  to  recover  for  breach 
of  the  coyenant  for  a  mere  failure  or  defect  of  title,  so  long  as  he  is 
left  in  possession,  as  he  may  never  be  disturbed  and  thus  never 
suffer  damage.  The  coyenantor  should  therefore  be  held  liable, 
not  only  in  all  cases  coming  technically  within  the  letter  of  the 
rule,  but  also  in  all  cases  falling  really  within  its  reason.  It  has 
therefore  been  held  that  where  the  covenantee  has  not  been  able  to 
obtain  the  possession  of  the  premises  conveyed  on  account  of  a  para- 
mount outstanding  title,  and  thus  has  in  fact  never  been  ousted 
from  the  possession,  he  may  yet  maintain  an  action  for  the  breach 
of  the  covenant.  Shaitucky.  Lamb,  65  N.  Y.  499;  s.  c,  22  Am. 
Bep.  656.  It  has  also  been  held  that  where  there  is  an  outstand- 
ing title  to  an  easement  in  the  premises  conveyed,  which  materially 
impairs  the  value  of  the  premises  and  interferes  with  the  use  and 
possession  of  some  portion  thereof,  the  covenant  is  broken,  although 
there  is  not  a  technical  physical  ouster  from  the  actual  possession 
of  any  portion  thereof.  1  Bouv.  Law  Diet  543;  Rea  v.  Minkler, 
5  Lans.  196;  Adams  v.  Oonover,  87  N.  Y.  422;  s.  o.,  41  Am.  Bep. 
381;  Clark  v.  Bsiate  of  Conroe,  38  Vt.  469;  Ru88  v.  Sieele,  40  Vt. 
310;  Lami  v.  Danfarth,  59  Me.  322;  s.  c,  8  Am.  Bep.  426. 

In  this  case  Douglass  had  a  paramount  right  to  an  easement  to 
set  back  the  water  of  the  river  and  to  flood  the  land  conveyed,  and 
in  the  exercise  of  that  right  he  did  cause  a  portion  of  the  land  oon- 
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Teyed  to  be  flooded  and  covered  with  water^  and  of  such  land  the 
plaintiff  was  depriyed  of  the  use,  and  really  and  practically  of-  the 
possession,  and  thus  there  was  substantially  an  eviction.  Suppose 
Douglass,  in  the  exercise  of  an  easement  owned  by  him,  had  flooded 
the  whole  of  plaintiffs'  land  to  the  depth  of  one  foot  or  ten  feet, 
thus  destroying  the  water  pow^r  and  depriving  the  plaintiffs  of  any 
beneficial  use  or  possession  of  the  land,  could  it  be  maintained  that 
there  had  been  no  eviction,  and  therefore  no  breach  of  the  covenant 
for  quiet  enjoyment?  To  hold  that  it  could,  would  be  to  disregard 
the  reason  of  the  rule,  and  to  sacrifice  substance  for  che  mere  form 
of  words  in  which  the  rule  is  generally  expressed.  So  far  as  one 
permanently  fioods  the  land  of  another  there  is  a  physical  invasion 
of  the  land  and  a  practical  ouster  of  the  possession  thereof,  and  in 
a  real  sense  such  land  is  taken  from  the  owner,  and  so  it  has  been 
held.  PumpeUy  v.  Qreen  Bay  Co.,  13  Wall.  166;  Eaton  v.  R.  Oo^ 
51  N.  H.  504;  8.  c,  12  Am.  Rep.  147;  Story  v.  K  T.  Ehvated  R. 
Oo^  30  N.  Y,  185;  s.  c,  43  Am.  Bep.  146. 

Our  argument  may  receive  some  re-enforcement  also  from  the 
histoiy  of  real  estate  law.  Anciently,  by  the  feudal  constitution, 
if  the  vassaFs  title  to  the  fee  which  he  had  received  at  the  hands  of 
his  lord,  and  for  which  he  was  to  render  certain  duties,  failed,  he 
had  the  right  to  call  upon  his  lord  in  a  proper  form  of  action  for 
other  land  of  equal  value.  The  modem  personal  covenants  con- 
tained in  deeds,  which  are  not  more  than  two  hundred  years  old« 
are  a  substitute  for  this  ancient  right.  Kow  instead  of  other  lands, 
the  grantee  recovers  ui)on  his  covenants  damages  for  the  land  from 
which  he  was  ousted  or  to  which  his  title  foils.  Suppose  some 
feudal  lord  had  given  to  his  vassal  land  which  another  person  sub- 
sequently flooded  under  a  paramount  right,  can  it  be  doubted  that 
the  lord  could  have  been  compelled  to  give  another  land  of  equal 
value?  And  so  now,  instead  of  land,  the  grantor  should  upon  his 
covenant  of  warranty  be  compelled  to  give  damages. 

We  think  therefore  that  so  far  as  Douglass,  under  paramount 
right,  invaded  the  land  conveyed  to  the  plaintiffs  and  flooded  the 
same  with  water,  there  was  an  eviction  sufficient  for  the  main- 
tenance of  this  action. 

But  there  is  still  another  view  which  may  be  taken  of  this  case. 
Every  owner  of  land  through  which  a  natural  stream  of  water  flows 
has  the  right  to  .have  it  flow  from  his  land  unobstructed  in  its 
natural  channel,  unless  sach  right  has  been  curtailed  by  grant  or 
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adverse  posseBsioiL  This  is  said  to  be  a  natural  right  publiei  juris. 
The  learned  counsel  for  the  defendant  contends  that  this  right  rests 
ni)on  an  easement  which  an  upper  owner  upon  a  stream  has  in  the 
lands  below  him  for  the  passage  of  the  water  over  such  lands  in  its 
natural  channel,  and  his  contention  has  some  authority  for  its  sup. 
port.  Gary  y.  Daniels,  5  Meto.  236;  Prsscott  v.  Williams y  5  Meto. 
4-29;  s.  c,  39  Am.  Dec.  688.  Such  rights  have  some  semblance  to 
easements,  and  no  harm  or  inconvenience  can  probably  come  from 
classifying  them  as  such  for  some  purpose.  But  they  are  not  in 
fact  real  easements.  Every  easement  is  supposed  to  have  its  origin 
in  grant  or  prescription  which  presupposes  a  grant,  and  it  is  quite 
absurd  to  suppose  that  the  owner  of  land  at  the  head  of  a  stream 
has  an  easement  by  grant  or  prescription  for  its  flow  over  all  the 
land  of  the  riparian  owners  for  many  miles  to  its  mouth.  Would 
any  of  the  usual  covenants  in  a  deed  be  violated  because  a  natural 
stream  of  water  flowed  through  the  land  and  the  upper  owners 
therefore  had  an  easement  in  such  land  P  Clearly  not  In  Washburn 
on  Easements,  19,  it  is  said:  ^^ The  term  'natural  easements,'  as 
applicable  especially  to  the  case  of  flowing  water,  is  often  made  use 
of  by  courts  of  common  law  and  is  not  likely  to  mislead  the  reader, 
inasmuch  as  the  context  usually  shows  in  what  sense  the  term  is 
employed.  But  as  will  appear  hereafter  that  an  easement  when 
technically  considered  is  an  interest  which  one  man  has  in  another's 
estate  by  grant  or  its  equivalent,  prescription,  it  seems  at  first 
thought  to  be  inconsistent  to  characterize  what  belongs  to  an  estate 
as  inseparably  incident  thereto  and  forming  part  and  parcel  thereof, 
by  the  name  of  easement  or  servitude.  It  may  be  in  many  respects, 
and  perhaps  most  respects,  like  an  easement  and  may  be  treated 
accordingly,  and  yet  will  hardly  come  within  the  requirements  of 
what  constitutes  an  easement  at  common  law.''  Again  at  page  276 
the  learned  author  speaking  of  the  flow  of  water  in  natural  streams, 
says:  ''The  right  of  enjoying  this  flow  without  disturbance  or  in- 
terruption by  any  other  proprietor  is  one  jure  naturm  and  is  an  in- 
cident of  property  in  the  land,  not  an  appurtenance  to  it,  like  the 
right  he  has  to  enjoy  the  soil  itself  in  its  natural  state  unaffected 
by  the  tortious  acts  of  a  neighboring  land-owner.  It  is  an  insepar- 
able incident  to  the  ownership  of  land,  made  by  an  inflexible  rule 
of  law  an  absolute  and  fixed  right,  and  can  only  be  lost  by  grant  or 
twenty  years'  adverse  i)08ses6ion."  In  Angell  on  Water-Coursefl^ 
§  90,  it  is  said:  ''The  right  to  the  use  of  the  flow  of  water  in  its 
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natural  ooone  and  to  the  maintenance  of  its  fall  on  the  land  of  the 
proprietor  is  not  what  is  called  an  easement^  because  it  is  insepar- 
ably connected  with  and  inherent  in  the  property  in  the  land;  it  is 
a  parcel  of  the  inheritance  and  passes  with  it. ''  In  Slokoe  v.  Singersi 
8  Ell.  &  BL  31,  Eble^  J.,  said:  ''  The  right  to  the  natural  flow  of 
water  is  not  an  easement,  but  a  natural  righf  In  Johnson  y. 
Jordan,  2  Meto.  234,  Shaw,  0.  J.,  speaking  of  the  right  of  an 
owner  of  land  through  which  a  stream  of  water  flowed,  to  have  the 
water  come  to  and  pass  from  his  land  unobstructed,  said  :  '^  It  is 
inseparably  annexed  to  the  soil  and  passes  with  it,  not  an  easement, 
not  as  an  appurtenance,  but  as  parcel. ''  Easements  proper  are  in- 
corporeal rights,  but  the  right  to  have  water  flow  in  its  natural 
channel  is  a  corporeal  right. 

So  the  right  to  have  the  water  flow  to  and  from  the  land  con- 
veyed to  the  plaintiffs  was  a  corporeal  right,  and  part  and  parcel  of 
the  premises  granted  and  was  therefore  coyered  by  the  deed.  The 
plaintiffs  were  disturbed  in  the  possession  of  the  parcel  thus 
granted  by  Douglass  under  his  paramount  right,  and  in  part  eyioted 
therefrom,  and  therefore  there  was  a  breach  of  the  coyenant  for 
quiet  enjoyment  They  bought  a  water  power.  That  was  a  cor- 
poreal right  coyered  by  the  deed,  and  they  were  ericted  from  a  por- 
tion thereof. 

These  views  are  in  no  degree  in  conflict  with  any  thing  decided 
in  the  case  of  Gfreon  y.  OoUins,  86  N.  Y.  246;  s.  c,  40  Am.  Kejp.  531. 
There  the  easement  in  question  was  an  artificial  one,  an  incorporeal 
hereditament,  and  it  was  held  that  because  it  did  not  belong  to  the 
grantor  it  did  not  pass  as  appurtenant  to  the  land  granted,  was  not 
covered  by  the  deed,  and  hence  was  not  within  the  scope  of  the 
covenant  for  quiet  enjoyment.  That  case  rests  upon  ample  authority, 
and  the  views  herein  expressed  show  it  cannot  apply  to  such  a  case 
as  this. 

The  learned  counsel  for  the  plaintiffs  has  relied  much  upon  the 
case  of  Adams  v.  Oonover,  supra.  To  some  extent  that  case  is  an 
authority  for  his  contention.  There,  as  here,  the  plaintiff  bought 
water  power,  a  corporeal  right,  and  he  was  dispossessed  of  some  of 
it  He  bought  a  dam  at  a  certain  height.  That  was  part  and 
parcel  of  the  premises  which  the  deed  professed  to  convey,  and  he 
was  obliged  to  remove  some  of  it,  and  thus  he  was  actually  deprived 
of  a  portion  of  the  premises  covered  by  his  deed.  That  case  too 
lestB  upon  ample  authority.     Suppose  one  takes  a  deed  with  a  cove- 
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nant  for  quiet  enjoyment  of  land  with  a  house  thereon,  and  it  turns 
out  that  a  third  person  has  title  to  the  house  which  he  removes. 
Oan  it  be  doubted  that  the  grantor  would  be  liable  on  his  cove- 
nant for  quiet  enjoyment?  Combs  v.  Fisher,  3  Bibb,  51;  Funk  v. 
Oreswell,  5  Iowa,  88;  Wesi  v.  Stewart,  7  Penn.  St.  122;  Mott  v. 
Palmer^  1  N.  Y,  564.  If  in  the  case  supposed,  the  house  is  three 
stories  high,  and  in  consequence  of  covenants  with  adjoining  land- 
owners there  is  no  right  to  maintain  more  than  two  stories,  so  that 
the  grantee  is  obliged  to  remove  the  third  story,  would  there  not  be 
a  dispossession  and  eviction  of  so  much  of  the  premises  conveyed, 
and  thus  a  breach  of  the  covenant? 

It  has  sometimes  been  supposed  that  there  was  a  conflict  between 
the  cases  of  Oreen  v.  Collins  and  Adams  v.  Conover.  The  distinc- 
tion between  the  two  cases  was  clearly  pointed  out  in  the  opinion 
written  in  the  last  case.  In  the  one  case  the  grantor  got  all  that 
was  coYered  by  his  deed  and  there  was  no  breach  of  warranty.  In 
the  other  case  the  grantor  did  not  get  all  that  was  covered  by  his 
deed,  and  there  was  a  break  of  warranty.  The  distinction  between 
the  two  cases  is  as  wide  as  a  gulf,  and  it  would  seem  that  any  dili- 
gent, unprejudiced,  competent  investigator  should  not  fail  to  per- 
ceive it. 

The  claim  is  also  made,  on  behalf  of  the  defendant,  that  the 
plaintiffs  must  be  presumed  to  have  known  of  the  paramount  right 
of  Douglass  at  the  time  of  their  purchase,  and  hence  that  they  can- 
not now  complain  of  its  existence.  But  it  does  not  appear  that 
that  right  was  apparent,  and  there  can  be  no  presumption  that  they 
knew  of  it  If  such  knowledge  made  any  difference,  it  was  matter 
of  defense  which  it  was  incumbent  upon  the  defendant  to  establish. 

We  therefore  conclude  that  the  judgment  should  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  answer  on  payment  ol 
the  costs  within  twenty  days  after  their  adjustment. 

All  oonour. 

Judgment  aceordinglg. 
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ShXTETB  y.  FOTGAB. 

(10DN.T.  8».) 
Wsffotiabie  inatntmmU — noteondemand — holding  iitdormr. 

Vo  aetioii  lies  agminst  the  indoner  of  a  joint  and  aev«nl  promSflBOxy  note, 
not  of  a  partnership,  payable  on  demand  with  interest,  where  no  demand 
was  made  as  to  one  of  the  makers  nntil  after  the  statute  of  limitationB  had 
mn  against  It. 

ACTION  on  a  promissory  note.     The  opinion  statee  the  case. 
The  plaintiff  had  judgment  below. 

John  B,  Whitheeky  lot  appellant. 
Samud  Edwards,  for  respondent. 

BuGBBy  0.  J.  We  think  the  court  below  erred  in  applying  the 
doctrine  of  Merriit  v.  Toddy  23  X.  T.  29,  to  the  facts  of  this  case, 
and  that  its  true  solution  is  to  be  found  in  the  rules  prescribing  the 
duties  and  obligations  of  a  creditor  to  his  surety.  This  court,  in 
the  case  oi  Parker  t.  Stroud,  98  N.T.  379;  8.  c,  50  Am.  Bep.685, 
following  MerrUl  y.  7\>ddy  expressly  reserved  from  the  effect  of  the 
decision  the  question  as  to  the  liability  of  the  indorser,  when  the 
maker  had  been  released  from  liability  by  the  laches  of  the  holder. 
The  doctrine  of  Merriit  v.  Todd  has  been  so  long  acquiesced  in, 
and  has  been  followed  and  approved  in  so  many  cases,  that  it 
would  be  impolitic  now  to  permit  the  rule  there  laid  down  to  be 
questioned  or  disturbed,  and  it  must  therefore  be  considered  as 
settled  law  in  this  State  that  a  note  payable  on  demand,  with  inter- 
est, is  a  continuing  security,  and  no  cause  of  action  arises  thereon 
against  an  indorser  until  after  actual  demand. 

The  defendant  is  here  sued  as  an  indorser  of  a  demand  note, 
dated  March  19,  1866,  made  by  Jacob  Niver,  James  Ham  and  Nor- 
man Niver,  payable  with  interest  to  Francis  O'Ooner  or  bearer. 
The  defendant  afterward  became  the  owner  and  holder  of  the  note, 
and  in  April,  1868,  transferred  it  to  one  Potts,  and  at  the 
request  of  Potts  then  indorsed  it.  Potts  held  the  note  about 
one  year,  when  he  sold  it  to  the  plaintiff,  who  has  ever 
since  remained  its  owner.  Jacob  Nivei  paid  interest  on  the 
note  annually   until  March,  1875,  since  when  no  payments  have 
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been  made  thereon.  Jacob  Niyerdicd  in  1876,  and  administrators 
of  his  estate  were  then  appointed.  In  March,  1877,  the  plaintiff, 
after  demanding  payment  of  the  note  of  the  makers,  James  Ilam 
and  Norman  Niver,  and  also  of  the  personal  representatives  of  Jacob 
Niver,  and  failing  to  collect  it,  notified  the  defendant  of  the  fact 
and  of  his  intention  to  hold  him  for  its  payment,  and  thereupon 
commenced  this  action  in  June,  1878. 

The  authorities  now  uniformly  hold  that  the  statute  commences 
to  run  upon  a  note  payable  on  demand  in  fayor  of  the  maker,  at 
its  date,  Herrick  v.  Woolverton,  41  N.  Y.  481;  s.  o.,  1  Am.  Bep. 
461;  Wieclerr.  Warner,  47  N.  Y.  619;  8.  c,  7  Am.  Rep.  478; 
Parker  v.  Stroud,  98  N.  Y.  379;  8.  o.,  50  Am.  Rep.  685,  and  that 
the  expiration  of  six  years  from  such  date  constitutes  a  bar  to  an 
action  thereon  unless  a  renewal  of  the  cause  of  action  has  been 
effected  by  partial  payments  or  otherwise.  The  makers  in  this 
case  were  not  partners,  and  occupied  no  such  relation  to  each  other 
as  constituted  the  party  making  payment  in  any  sense  the  agent  of 
the  other  for  such  purpose,  and  it  necessarily  follows  that  the  pay- 
ments made  by  Jacob  Niver  did  not  renew  the  note  as  to  the  other 
makers,  and  they  were  therefore  discharged  from  liability  thereon 
several  years  prior  to  any  demand  of  payment  from  them.  Van 
Keuren  v.  Pamuiee,  2  N.  Y.  524;  s.  c,  51  Am.  Dec.  322;  Shoemaker 
V.  Benedict,  11  N.  Y.  176;  s.  o.,  62  Am.  Dec.  95. 

It  must  also  be  conceded  upon  settled  principles  of  law  that 
defendant  after  payment  of  the  note  would  have  no  recourse  for 
indemnity  against  any  of  the  parties  thereto,  except  upon  the  note 
itself,  and  if  any  of  such  parties  were  relieved  from  liability  thereon 
either  by  the  act  or  laches  of  the  holder,  the  indorser  lost  his  right 
of  action  against  such  party.  The  rule  which  upon  payment  of  a 
note  implies  a  promise  by  the  maker  to  repay  to  the  indorser  the 
amount  paid  by  him,  proceeds  upon  the  theory  that  the  payment 
has  been  made  at  the  request  of  the  maker,  and  the  cause  of  action 
arising  in  favor  of  the  indorser  is  based  upon  the  act  of  payment, 
and  not  upon  the  note.  Brandt  Suretyship  and  G^uaranty,  §§  1 76, 
179.  Where  however  commercial  paper  is  indorsed  after  its  exe- 
cution,  to  subserve  the  interests  of  the  indorser,  no  such  promise  of 
repayment  can  be  implied,  and  the  only  remedy  for  indemnity  from 
the  prior  parties  is  by  resorting  to  the  paper  itself.  Brandt  Sure- 
tyship and  Guaranty,  §  180.  Upon  payment  of  such  obligation  an 
indorser  is  entitled  to  demand  its  possession  from  the  creditor  with 
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the  right  of  Babrogation,  to  all  secarities  and  remedies  possessed  by 
him  against  the  prior  parties  thereon^  unimpaired  by  any  act  or 
laches  of  such  creditor.  Goody$ar  y.  WoMon,  14  Barb.  481; 
Clown  v.  Morris,  10  Johns.  524;  BeardsUy  v.  Warner,  6  Wend. 
613;  Dan.  Neg.  Inst.,  §  1806;  Jbwnsend  v.  Whitney,  75  N.  Y. 
632. 

The  obligation  which  a  party  assumes  upon  indorsing  a  note  is, 
among  other  things,  to  pay  it,  in  case  the  parties  primarily  liable 
thereon,  after  demand,  neglect  or  refuse  to  do  so.  The  demand 
stipulated  for  is  an  essentia  part  of  the  indorser's  contract,  and  the 
same  considerations  which  induce  its  requirement  also  require  that 
it  shiill  be  made  upon  an  existing  cause  of  action,  and  of  parties  who 
are  legally  liable  to  respond  in  damages  for  its  non*perf ormance. 
Dan.  Neg.  Inst.,  §  1308.  The  contract,  except  in  the  case  of 
parties  originally  incompetent  to  contract,  is  predicated  upon  the 
assumption  that  there  is  a  legal  liability  against  parties  upon  whom 
the  demand  is  to  be  made.  A  demand  upon  the  party  after  he  has 
ceased  to  be  liable  would  be  an  idle  ceremony  and  a  fraud  upon  the 
meaning  and  spirit  of  the  indorser's  contract. 

Except  in  the  case  of  a  partnership  note,  the  demand  must  also 
be  made  upon  each  of  the  several  makers  at  the  maturity  of  the 
note.  Gates  v.  Beecher,  60  N.  Y.  518;  s.  c,  19  Am.  Rep.  207. 
It  would  be  quite  absurd  to  claim  that  a  i^ote  could  mature  after 
the  parties  thereto  had  been  discharged  by  the  expiration  of  the 
period  of  limitation,  and  a  demand  upon  such  parties,  9|ter  the  bar 
of  tae  statute  hi  i  fallen,  would  not  therefore  be  a  compliance  with 
the  conditions  of  the  indorser's  liability.  It  was  held  in  the  case 
of  an  indorser  of  a  note  secured  by  mortgage  upon  real  estate,  the 
lien  of  which  was  lost  by  the  neglect  of  the  creditor  to  record  it, 
that  the  surety  was  discharged,  the  court  saying  that  it  worked  a 
change  in  the  terms  of  the  surety's  undertaking.  *'  He  only  guar- 
antees the  note  as  secured  by  the  mortgage,  and  when  the  mortgage 
was  destroyed,  his  contract  was  no  longer  existent."  Atlanta  Nat, 
Bk.  Y.  Douglass,  51  Ga.  205;  s.  c,  21  Am.  Bep.  234. 

From  the  foregoing  considerations  it  would  seem  to  follow  that 
in  order  to  sustain  the  contention  of  the  respondent,  we  should  be 
required  to  hold  that  an  indorser  remains  liable  upon  a  note,  after 
his  principals  have  been  discharged  from  their  obligation  upon  it, 
and  that  his  right  of  subrogation  entitles  him  only  to  the  posses- 
sion of  a  security  rendered  worthless  by  the  neglect  of  the  creditor. 
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Where  sach  consequences  are  prodaced  by  the  direct  action  of  the 
creditor,  all  of  the  authorities  concur  in  holding  th»t  it  constitutes: 
a  good  defense  to  the  indorsee  and  it  is  difficult  to  see  why  the 
same  consequences  produced  by  the  deliberate  laches  and  inaction 
of  the  creditor  should  not  lead  to  the  same  result. 

There  are  cases  holding  that  an  indorser  is  not  discharged  by  the 
delay  of  the  holder  in  prosecuting  the  maker,  at  a  time  when  the 
debt  could  be  collected  from  him,  and  such  remedy  has  become 
fruitless  by  the  maker's  subsequent  insolvency.  TriinbU  v.  Tharne^ 
16  Johns,  152;  Wdh  v.  Mann,  45  N.  Y.  327;  s.  c,  6  Am.  Bep.  93. 
These  cases  proceed  upon  the  theory  that  it  is  the  privilege  and  duty 
of  the  indorser,  after  receiving  notice  of  dishonor,  to  pay  the  note 
and  enforce  it  himself,  if  he  fears  the  impairment  of  the  maker's 
solyency  through  lapse  of  time.  We  have  however  been  unable  to 
find  any  case  holding  that  an  indorser  can  be  made  liable  who  has 
had  no  notice  of  dishonor,  or.opportunity  to  take  up  the  note,  where 
the  liability  of  the  maker  has  been  discharged  by  the  l(iche$  of  the 
holder  in  allowing  the  period  of  limitation  to  run  thereon. 

The  responsibility  of  the  indorser  for  the  loss  occasioned  by  the 
bankruptcy  of  a  maker,  after  the  maturity  of  a  note,  is  put  upon 
him  because  of  the  opportunity  which  is  afforded  him  of  protecting 
himself,  and  when  he  is  deprived  of  this  opportunity  by  the  neglect 
of  the  holder,  we  know  of  no  principle  of  law  which  will  hold  him 
liable  for  the  consequences  of  such  a  loss. 

It  is  a  general  rule  that  whatever  discharges  the  maker  or  accep- 
tor of  a  bill  or  note  discharges  the  drawer  and  indorser,  who  are 
sureties,  for  the  contract  which  they  undertook  to  assume  thus 
passes  out  of  existence  by  the  act  of  the  beneficiary.  Dan.  Neg. 
Inst,  §1306.  It  is  also  said  that  ''whatever  discharges  a  prior 
indorser  discharges  all  subsequent  indorsers,  for  the  reason  that  he 
stood  between  them  and  the  holder,  and  on  making  payment  each 
one  could  have  had  recourse  against  him  but  from  which  his  dis- 
charge precludes  them."  The  contracts  of  the  parties  to  a  note 
are  said  to  be  like  the  links  of  a  pendant  chain,  if  the  holder  dis- 
serves the  first  every  link  falls  with  it.    Dan.  Neg.  Inst.,  §  1307. 

It  was  held  in  the  case  of  Beardaley  v.  Warner^  supra,  that  if 
the  creditor  does  any  act  impairing  the  surety's  claim  against  the 
maker  it  may  be  shown  in  defense  of  the  surecy.  Barhydt  v.  Ellis^ 
45  N.  Y.  Ill,  holds  that  where  by  the  laches  of  the  creditor,  the 
surety  s  nieans  of  indemnity  are  impaired,  his  liability  is  discharged 
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to  the  exieut  of  the  loss  sustained  by  reason  of  snch  neglect.  The 
necessary  implication  from  the  rale  thus  laid  down  would  seem  to 
require  his  absolute  discharge  when  the  responsibility  of  an  individ- 
ual,  liable  for  the  whole  debt,  has  been  lost  by  the  act  of  the  cred- 
itor. 

It  is  among  the  fundamental  rules  applicable  to  the  relations  of 
principal  and  surety  that  a  creditor  cannot  yary  or  change  the  con- 
tract to  the  prejudice  of  a  surety;  that  he  cannot  extend  the  time 
of  its  performance  or  release  any  security  held  therefor  or  discharge 
any  party  therefrom  without  thereby  releasing  the  surety  wholly  or 
partially  from  his  obligation.  Dan.  Neg.  Inst.,  §  1308.  In  SteW' 
aH  Y.  Bden^  2  Caines,  121,  it  was  held,  where  the  holder  released 
one  of  the  makers  of  a  note,  reserving  howeyer  his  liability  to  the 
indorsers,  that  such  release  did  not  discharge  the  indorsers.  But 
it  was  there  conceded  that  if  the  release  had  operated  to  wholly  dis- 
charge such  maker  it  would  have  been  otherwise. 

While  there  are  some  qualifications  of  the  general  rules  above 
referred  to,  there  are  none  that  I  have  been  able  to  find  excusing  a 
creditor  for  allowing  the  statute  to  run  in  favor  of  the  principals 
upon  a  note  by  which  they  are  discharged  from  liability.  The  gen- 
eral rule  applicable  to  such  laches  seems  to  be  well  stated  in  the 
case  of  Reese  v.  Barrinffion,  2  Lead.  Cas.  in  Eq.,  part  2,  p.  373, 
cited  in  tl)e  note  to  Fell's  Law  of  Guaranty  and  Suretyship,  217. 
'*  But  although  the  creditor  is  not  bound  to  take  active  measures 
to  enforce  payment  of  the  debt,  and  may  therefore  stop  short  in 
those  which  he  has  taken,  even  when  their  further  prosecution 
would  have  been  successful,  yet  ho  is  not  entitled  to  relinquish  any 
hold  which  he  has  actually  acquired  on  the  property  or  estate  of 
the  principal  and  which  might  have  been  made  efPectual  for  the 
payment  of  the  debt.  This  is  the  necessary  result  of  the  rule  that 
a  creditor  shall  not  arbitrarily  shift  the  burden  of  a  debt  from  the 
party  primarily  liable  for  its  payment  and  impose  it  on  another 
whose  liability  is  secondary." 

We  are  therefore  of  the  opinion  that  an  indorser  cannot  be  held 
upon  a  note  payable  on  demand  with  interest  unless  the  holder  can 
show  a  demand  made  of  the  makers  upon  a  subsisting  obligation 
against  all  of  the  parties  thereto,  and  be  able  to  deliver  to  such 
indorser  upon  payment  by  him  the  note  unimpaired  as  an  obliga- 
tion by  any  act  or  omission  of  the  holder  occurring  subsequent  to 
the  contract  of  indorsement. 


I 

; 
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The  judgment  of  the  court  below  should  be  reyened  and  a  new 
trial  ordered^  with  oosts  to  abide  the  event. 

JiAdgmeni  reversed. 
All  oonour. 


People  v.  Plath. 

ClOON.  T.600.) 
OrinUnal  law — abduction  —  "  taking. 


H 


Under  a  statute  puniBhing  the  taking  of  a  female  under  sixteen  for  the  pur. 
poee  of  prostitution,  there  can  be  no  conviction  on  her  unsupported  testt- 
mon/,  and  where  there  is  no  proof  of  persuasion,  but  only  of  permission. 

i^ONVIOTION  of  abduction.     The  opinion  stateet  he  case. 

Wm.  F.  Hewey  tot  appellant. 

De  Lancejf  Nieoll^  for  respondent. 

BTTOBBy  0.  J.  The  defendant  was  indicted  and  upon  trial  con- 
victed of  the  crime  of  abduction,  in  that  he  **  with  force  and  arms 
feloniously  did  take  one  Katie  Kavanaugh  for  the  purpose  of  pros- 
titution, she,  the  said  Katie  Kavanaugh,  being  then  and  there  a 
female  under  the  age  of  sixteen  years.''  It  was  essential  to  the 
support  of  this  conviction  that  the  people  show,  not  only  a  taking 
by  the  defendant  within  the  meaning  of  the  statute,  but  also  that 
such  taking  was  for  the  purpose  of  prostitution.  Penal  Code,  § 
282,  as  amended  by  §  2,  chap.  46,  Laws  of  1884.  If  the  evidence 
establishes  only  a  taking  and  fails  to  show  that  it  was  for  the  pro- 
hibited purpose  it  is  insufficient  to  sustain  the  conviction,  and  so 
proof  of  the  fact  that  the  person  of  the  female  was  used  for  the 
purposes  of  prostitution  without  proof  of  the  abduction  would  not 
bring  the  accused  within  the  condemnation  of  the  statute.  It  is 
elementary  when  a  specific  intent  is  i*equired  to  make  an  act  an 
offense,  that  the  doing  of  the  act  does  not  raise  a  presumption  that 
it  was  done  with  the  specific  intent.  Lawson  Presumptive  Ev.  472. 
Neither  can  a  conviction  under  this  act  be  sustained  upon  the  un- 
supported evidence  of  the  female  abducted.  Penal  Oode,  §  283. 
In  cases  where  corroboration  is  required  there  has  been  some  diver- 
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sity  of  opinion  in  the  authorities,  as  to  the  partioolar  facts  which 
should  be  oorroborated,  and  the  extent  of  the  corroboration  needed 
in  order  to  comply  with  the  rule;  but  it  is  now  conceded  to  be  the 
general  rule  that  it  should  tend  to  show  the  material  facts  neces- 
sary to  establish  the  commission  of  a  crime  and  the  identity  of  the 
person  committing  it.  When  an  offense  was  formerly  proven  by 
aeoomplices  it  was  the  usual  practice  of  trial  courts  to  advise  an 
acquittal,  unless  such  evidence  was  in  some  respects  corroborated 
by  other  testimony  (although  at  common  law  a  conviction  upon 
the  evidence  of  the  accomplice  alone  was  sustainable).  In  those 
cases  the  extent  and  degree  of  corroboration  rested  in  the  discretion 
of  the  trial  court,  and  necessarily  varied  according  to  the  circum- 
stances of  the  case.  Although  such  cases  are  not  strictly  analogous 
to  those  where  corroboration  is  required  by  statute,  they  yet  furnish 
some  help  in  determining  the  degree  of  proof  required  in  the  lat- 
ter case.  The  rule  as  to  the  corroboration  of  an  accomplice  is  stated 
in  Boscoe's  Criminal  Evidence,  122,  as  follows :  ^  ^  That  there  should 
be  some  fact  deposed  to,  independently  altogether  of  the  evidence 
of  the  accomplice,  which  taken  by  itself  leads  to  the  inference  not 
only  that  a  crime  has  been  committed  but  that  the  prisoner  is  im- 
plicated in  if  Russell  on  Grimes,  9C2,  says:  ''That  it  is  not 
su£9cient  to  corroborate  an  accomplice  as  to  the  facts  of  the  case 
generally,  but  that  he  must  be  corroborated  as  to  some  material 
fiiot  or  facts  which  go  to  prove  that  the  prisoner  was  connected 
with  the  crime  charged. '^  1  Greenleaf  on  Evidence,  §  381,  lays 
down  the  rule  as  held  by  some  that  it  is  ''  essential  that  there 
should  be  corroborating  proof  that  the  prisoner  actually  partici- 
pated in  the  offense,  and  that  when  several  prisoners  are  to  be  triedf 
confirmation  is  to  be  required  as  to  all  of  them  before  all  can  be 
safely  convicted; .  the  confirmation  of  the  witness  as  to  the  commis- 
sion of  the  crime  being  regarded  as  no  confirmation  at  all  as  it 
respects  the  prisoner.'' 

The  policy  of  the  statute  under  consideration  would  seem  to  for- 
bid the  conviction  of  a  person  of  the  crime  of  abduction  upon  the 
unsupported  evidence  of  the  subject  of  the  crime,  and  a  conviction 
founded  upon  the  evidence  of  the  abducted  female  alone  as  to  one 
of  the  elements  constituting  the  crime  would  be  contrary  to  its 
implied  prohibition.  Such  evidence  must  therefore  tend  to  prove 
each  of  the  facts  constituting  the  crime,  for  otherwise  a  person 
might  be  convicted  of  an  offense  as  to  one  of  whose  elements  there 
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existed  no  proof  except  that  of  the  alleged  abducted  female.  If 
the  corroborative  evidence  goes  to  the  support  of  the  alleged  puiv 
pose  alone  it  is  apparent  that  there  is  no  legal  proof  of  the  com- 
mission of  a  crime,  and  it  would  be  the  same  if  the  corroboration 
was  confined  to  a  support  of  the  taking  alone,  and  the  proof  as  to 
the  purpose  was  uncorroborated.  It  is  not  indispensable  that  such 
corroboration  should  be  furnished  by  positive  and  direct  evidence, 
but  proof  of  circumstances  legitimately  tending  to  show  the  exist- 
ence of  the  material  facts  will  be  sufficient  to  authorize  a  conviction. 
In  one  form  or  the  other  however  proof  must  be  given  aside  from 
that  of  the  female  tending  to  establish  the  commission  of  a  crime, 
and  that  it  was  perpetrated  by  the  person  accused  before  a  convic- 
tion can  be  lawfully  had. 

An  examination  of  the  proof  in  this  case  fails  to  disclose  any  evi- 
dence corroborating  the  testimony  of  the  female  alleged  to  have  been 
abducted,  as  to  the  participation  of  the  defendant  in  the  abduction, 
assuming  that  her  evidence  established  a  taking  within  the  mean- 
ing of  the  statute.  We  have  however  grave  doubts  as  to  the  suffi- 
ciency of  such  evidence  to  establish  such  taking.  Regina  v.  OliJUr, 
10  Cox  C.  C.  403.  But  passing  over  that  question,  we  will  examine 
the  evidence  which  it  is  claimed  corroborated  the  testimony  of  the 
abducted  female. 

Her  evidence  was  to  the  effect  that  in  July,  1884,  the  defendant 
kept  a  dance  hall  or  concert  saloon  and  drinking-place  in  Chatham 
street.  New  York,  and  had  no  previous  acquaintance  with  or  knowl- 
edge of  the  witness,  her  friends  or  family;  that  she  was  a  young* 
girl  about  fifteen  years  of  age,  of  somewhat  dissolute  character, 
residing  with  her  parents  at  Newark;  that  some  time  in  the  latter 
part  of  July,  in  company  with  a  young  companion,  the  former 
inmate  of  a  house  of  prostitution,  of  her  own  free  will,  she  visited 
New  York  without  the  consent  of  her  parents,  and  in  strolling 
about  the  streets  came  to  the  defendant's  saloon  and  entered.  Af- 
ter sitting  in  the  bar-room  for  awhile  she  saw  the  defendant  go 
behind  the  bar  and  asked  him  ''  how  much  it  was  to  see  the  enter- 
tainment; **  he  replied ''  nothing,  my  little  dear,  come  in  "  He  then 
treated  the  girls  to  soda  water  and  asked  them  if  they  came  to  stay, 
to  which  Kavanaugh  replied  that  she  did.  He  then  invited  the 
girls  to  go  up  stairs  and  while  there  offered  Kavanaugh  a  dress 
which  she  declined.  He  also  took  indecent  liberties  with  the  per* 
sons  of  both  girls,  and  after  remaining  there  about  twenty  minutes 
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left  them.  Both  girls  voluntarily  remained  in  the  place  several 
da^,  and  the  Kavanaugh  girl  for  about  one  month,  during  which 
time  she  had  intercourse  with  a  large  number  of  men.  No  evidence 
was  furnished  by  the  prosecution  showing  that  the  defendant  knew 
the  true  name  of  the  girl  or  the  place  of  residence  of  herself  or 
family,  or  that  he  had  had  any  previous  acquaintance  with  her  or 
knowledge  of  her  family,  or  their  circumstances  or  condition.  No 
direct  proof  was  given  to  establish  the  existence  of  any  fact  testified 
to  by  Kavanaugh,  but  she  was  attempted  to  be  supported  by  cir- 
cumstances alone.  Two  witnesses  testified  that  they  visited  defend- 
ant's saloon  the  latter  part  of  August  and  fonnd  quite  a  number  of 
women  and  men  assembled  there  engaged  in  dancing,  drinking  and 
sitting  around  together,  among  whom  was  Kavanaugh.  They 
asked  defendant  if  he  had  there  a  girl  by  the  name  of  Kavanaugh 
who  came  from  Newark.  Defendant  denied  any  knowledge  of  such 
a  girl,  and  offered  to  allow  them  to  search  the  premises  for  her. 
While  they  were  talking  Kavanaugh  disappeared.  It  nowhere 
appeared  that  defendant  was  acquainted  with  the  true  name  of 
Kavanaugh,  or  that  she  came  from  Newark.  The  witnesses  also 
inspected  the  upper  rooms  of  the  saloon  and  there  found  a  number 
of  small  apartments  filled  with  beds  and  bunks;  they  saw  women 
intoxicated  and  some  quarreling  and  fighting  going  on.  Afterward 
in  September,  one  of  the  witnesses  saw  a  man  and  woman  in  bed 
together  there,  and  the  man  stated  that  he  was  not  the  husband  of 
the  woman.  A  physical  exammation  of  the  girl  revealed  appear- 
ances indicating  that  attempts  at  sexual  intercourse  with  her  had 
been  made,  but  that  in  fact  it  never  had  been  accomplished. 
Beyond  this  no  evidence  was  given  looking  toward  corroboration  of 
the  testimony  of  the  alleged  abducted  female. 

We  are  utterly  unable  to  see  how  this  evidence  tends  to  prove 
any  of  the  facts  going  to  show  the  agency  of  the  defendant,  in 
inducing  Kavanaugh  either  to  come  to  or  remain  in  his  place, 
unless  a  presumption  of  criminal  persuasion  is  always  to  be  imputed 
to  a  person  with  whom  a  dissolute  female  is  domiciled.  That  he 
kept  a  disorderly  house  and  was  engaged  in  a  vile  and  reprehensible 
oocupation  is  quite  sufficiently  demonstrated,  and  that  the  object 
of  Kavanaugh's  residence  in  his  house  was  presumably  for  the  pur- 
pose of  prostitution;  but  there  is  nothing  in  the  corroborative  proof 
inconsistent  with  the  theory  that  her  stay  there  was  the  result  of  her 
•own  will,  uninfluenced  by  any  persuasion,  allurement  or  device  of  the 
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defendant.  The  evidence  does  not  tend  to  show  that  the  influences 
inducing  Kayanaugh  to  come  or  remain  at  the  defendant's  house  were 
any  difiFerent  from  those  operating  upon  the  other  inmates  of  the 
place  or  upon  females  generally,  who  had  not  become  inmates. 

It  is  a  lamentable  fact  that  a  life  of  prostitution  presents  attrac- 
tions to  some  young  and  inexperienced  females  and  that  many  are 
induced  to  enter  upon  it  by  the  expectation  of  pleasures  to  be 
derived,  wants  to  be  supplied,  or  disagreeable  social  conditions  to 
be  escaped,  and  that  from  some  or  all  of  these  causes  combined, 
the  haunts  of  vice  or  immorality  are  too  largely  supplied;  but  the 
statute  in  question  was  not  intended  to  provide  a  remedy  for  this 
evil,  or  prescribe  a  punishment  for  those  who  kept  such  places. 
There  is  nothing  in  the  section  of  the  act  under  which  defendant 
was  convicted  making  the  employment  of  a  female  under  sixteen 
years  of  age  for  purposes  of  prostitution  or  sexual  intercourse  a 
criminal  offense,  except  where  it  is  accompanied  with  a  taking  of 
her  person  by  some  active  agency  for  such  purpose.  The  word 
''takes"  seems  to  be  used  to  distinguish  the  act  prohibited  from 
those  where  the  female  is  merely  received,  or  permitted  and  allowed 
to  follow  a  life  of  prostitution  without  persuasive  inducement  by 
the  person  accused. 

The  statutory  age  under  which  the  consent  of  the  female  does 
not  deprive  the  act  of  sexual  intercourse  of  its  criminal  effect  is 
fixed  at  ten  years,  but  over  that  age  the  act  in  question  does  not 
make  such  intercourse  a  crime  if  effected  without  persuasion  or 
devise,  by  the  free  will  and  consent  of  the  female.  The  same  evi- 
dence which  has  been  produced  against  the  defendant  in  this  case 
could  doubtless  be  given  as  to  every  keeper  of  a  brothel  or  disorderly 
house  in  New  York,  and  it  would  tend  to  impair  confidence  in  the 
administration  of  the  law  and  confound  the  distinction  in  crimes 
made  by  statute  to  permit  this  conviction  to  be  upheld  upon  the 
proof  shown  by  the  record.  Every  criminal,  however  vile,  has  a 
right  to  require  that  the  elements  of  his  offense  shall  be  clearly 
defined  by  law  and  established  by  legal  proof  before  he  can  be  con* 
victed  thereof,  and  until  then  he  may  safely  assert  his  immunity 
from  punishment  for  any  offense  which  is  not  thus  defined  and 
proved.  The  defendant  in  this  case  is  entitled  to  the  same  pre- 
sumption of  innocence  which  prevails  in  other  cases,  and  we  are 
constrained  to  say  that  evidence  has  not  been  given  here  rebutting 
such  presumption. 


DEOEMBEB  TERM,  1886.  241 

People  T.  Platlu 

We  think  the  eTidence  was  ixusufBcient  in  the  absence  of  the 

proper  confirmatory  proof  to  warrant  his  conyiction,  and  that  the 

jndgment  of  the  Oeneral  Term  and  Sessions  should  be  reversed  and 

a  new  trial  granted. 

Judgment  rweri$d. 
AUoonevr. 
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(68  Wis.  i,) 

Inmkeep&r — guut. 

The  plaintiff,  wholiTed  In  the  same  town  with  and  veiy  near  the  defendanVa 
hotel,  went  there  at  midnight  with  a  disreputable  woman,  registered  as  * '  G. 
and  wife/'  and  was  assigned  a  room.  At  the  same  time  he  dellyered  to  the 
derk  some  money  for  safe-keeping.  The  clerk  absconded  with  the  monej. 
HM^  that  the  plaintifE  was  not  a  gnest,  and  conld  not  reoover  the  mon^ 
from  the  innkeeper. 

ACTION  to  reoover  a  deposit  of  money.    The  opinion  states  the 
oase.    The  defendant  had  judgment  below. 

/.  E.  Wildish,  for  appellant. 

John  A.  Watt,  for  respondent. 

GoLB^  0.  J.  The  defendant  in  this  action  was  the  proprietor  of 
the  St.  James  hotel  in  Milwaukee.  The  plaintiff  was  a  single  man, 
and  kept  a  saloon  not  many  blocks  distant  from  the  hotel.  The 
following  facts  are  clearly  shown  by  the  plaintiff's  own  testimony. 
About  twelye  o'clock  at  night  on  the  13th  of  Maroh^  1882,  the 
plaintiff  came  to  the  hotel  with  a  disreputable  woman  whom  he  had 
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met  on  the  street  and  whose  name  he  did  not  know^  and  registered 
himself  and  the  woman  as  *'  Thomas  Curtis  and  wife/'  called  for  a 
room  and  it  was  assigned  him  by  a  person  or  clerk  who  was  in 
charge  of  the  office.  The  plaintiff  testified  that  before  going  to  his 
room  he  said  to  this  clerk  that  he  saw  on  the  top  of  the  register 
that  all  moneys  and  jewels  should  be  given  to  the  proprietor;  when 
the  clerk  replied  that  the  proprietor  was  in  bed  and  that  he  held 
the  position  of  night  clerk.  Thereupon  the  plaintiff  handed  the 
clerk$102  for  safe-keeping  and  took  a  receipt,  which  read,  ''I.  0. 
XT.  1102,  signed  by  the  clerk.  That  night  the  clerk  absconded 
with  the  money.  The  plaintiff  sues  to  recover  it  of  the  proprietor 
of  the  hotel. 

The  natural,  perhaps  necessary  inference  from  the  plaintiff's; 
own  testimony  is,  that  he  went  to  the  defendant's  hotel  at  midnight 
with  a  prostitute,  and  engaged  a  room  solely  for  the  purpose  of 
having  sexual  intercourse  with  the  woman.  True,  he  says  that  he 
went  to  the  hotel  as  a  guest  and  asked  the  clerk  if  he  **  could  stay 
there  for  bed  and  breakfast. "  But  he  lived  near  by,  gave  no  reason 
why  he  did  not  go  to  his  usual  lodging  place,  therefore  we  feel 
entirely  justified  in  assuming  that  he  went  to  the  hotel  for  the  un- 
lawful purpose  above  indicated.  This  being  the  case  the  question 
arises  whether  he  was  a  guest  in  a  legal  sense,  and  entitled  to  pro- 
tection as  such.  The  learned  counsel  for  the  defendant  insists 
that  he  cannot  and  should  not  be  deemed  a  guest  under  the  cir- 
circumstances,  and  entitled  to  the  rights  and  privileges  of  one.  If 
the  relation  of  innkeeper  and  guest  did  exist  between  the  parties, 
it  is  difficult  to  perceive  upon  what  ground  the  defendant  can  escape 
responsibility  for  the  loss  of  the  money  handed  to  the  clerk  or  per- 
son in  charge  of  the  office;  for  the  common  law,  as  is  well  known, 
on  grounds  of  public  policy,  for  the  protection  of  travellers  imposes 
an  extraordinary  liability  on  an  innkeeper  for  the  goods  of  hif^ 
guest,  though  they  may  have  been  lost  without  his  fault. 

It  is  not  easy,  says  Mr.  Schouler,  to  lay  down  on  the  whole  who 
should  be  deemed  a  guest  in  the  common-law  sense;  the  facts  in 
each  case  must  guide  the  decision.  Bailments,  256.  A  guest  is  a 
"  traveller  or  wayfarer,  who  puts  up  at  a^  inn."  Cdlye^i<  case,  8 
Coke,  32.  '^A  lodger  or  stranger  in  an  inn."  Jacob's  Law  Diet. 
A  traveller  who  comes  to  an  inn  and  is  accepted  becomes  instantly 
a  guest.  Story  Bailments,  §  477.  '^  It  is  well  settled  that  if  a  per- 
son goes  to  an  inn  as  a  wayfarer  and  traveller,  and  the  innkeeper 
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receiYes  him  into  his  inn  as  sach,  he  becomes  the  innkeeper's  guest^ 
and  the  relation  of  landlord  and  guest,  with  all  its  rights  and  lia- 
bilities, is  instantly  established  between  them."  JaJie  y.  Cardinal, 
35  Wis.  118.  '^  The  cases  show  that  to  entitle  one  to  the  privileges 
and  protection  of  a  guest  he  must  have  the  character  of  a  traveller; 
one  who  is  a  mere  temporary  lodger,  in  distinction  from  one  who 
engages  for  a  fixed  period  at  a  certain  agreed  rate.  The  main  dis- 
tinction is  the  fact  that  one  is  a  wayfarer,  or  transiens,  and  it  mat- 
ters not  how  long  he  remains,  provided  he  assumes  this  character." 
Oluie  V.  Wiggins,  14  Johns;  s.  c,  7  Am.  Dec.  451. 

In  these  definitions  the  prominent  idea  is  that  a  guest  muse  be 
a  traveller,  wayfarer,  or  a  transient  comer  to  an  inn  for  lodging 
and  entertainment.  It  is  not  now  deemed  essential  that  a  person 
should  have  come  from  a  distance  to  constitute  a  guest.  '^  Dis- 
tance is  not  materiaL  A  townsman  or  neighbor  may  be  a  traveller 
and  therefore  a  guest  at  an  inn  as  well  as  he  who  comes  from  a  dis- 
tance or  from  a  foreign  country."  Wdlling  v.  Potter^  35  Conn. 
188.  Justice  WiLDB  says,  inJfcwonv.  Thompson,  9  Pick.  283;  s. 
c,  AuL  Dea  471,  that  'Mt  is  clearly  settled  that  to  constitute  a 
guest  in  legal  contemplation,  it  is  not  essential  that  he  should  be 
a  lodger  or  have  any  refreshment  at  the  inn.  If  he  leaves  his 
horse  there  the  innkeeper  is  chargeable  on  account  of  the  benefit  he 
is  to  receive  for  the  keeping  of  the  horse."  Judge  Broksok,  in 
commenting  on  this  case  in  OrinnsU  v.  Oooh,  3  Hill,  485,  490;  8. 
0.,  38  Am.  Dec.  663,  says  where  the  owner  of  a  horse  sent  the  ani- 
mal to  an  inn  to  be  kept,  but  never  went  there  himself,  and  never 
intended  to  go  there  as  a  guest,  it  seemed  but  little  short  of  down- 
right absurdity  to  say  that  in  legal  contemplation  he  was  a  guest. 
On  principle  it  would  seem  that  a  person  should  himself  be  either 
actually  or  constructively  at  the  inn  or  hotel  for  entertainment  in 
order  to  establish  the  relation  of  landlord  and  guest.  In  Atkinson 
V.  Sellers,  5  0.  B.  (N.  S.)  443,  Oookbubn,  C.  J.,  remarks:  '*  Of 
course  a  man  could  not  be  said  to  be  a  traveller  who  goes  to  a  place 
merely  for  the  purpose  of  taking  refreshment.  But  if  he  goes  to 
an  inn  for  refreshment  in  the  course  of  a  journey,  whether  of  busi- 
ness or  of  pleasure,  he  is'  entitled  to  demand  refreshment  and  the 
innkeeper  is  justified  in  supplying  it" 

If  a  traveller  have  no  personal  entertainment  or  refreshment  at 
an  inn,  but  simply  care  and  food  for  his  horse,  he  may  be  a  guest, 
for  he  makes  the  inn  his  temporary  abode  —  his  home  for  the  time 
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being.  Jngalsbee  y.  Wood,  36  Barb.  452;  Ooykendatt  v.  Baion,  55 
Barb.  188.  And  while  the  definition  of  guest  has  been  somewhat 
extended  from  its  original  meaning,  it  does  not  include  everyone 
who  goes  to  an  inn  for  oonTenience  to  accomplish  some  purpose. 
If  a  man  and  woman  go  together  or  meet  by  concert  at  an  inn  or 
hotel  in  the  town  or  city  where  they  reside,  and  take  a  room  for  no 
other  purpose  than  to  have  illicit  intercourse,  can  it  be  that  the 
law  protects  them  as  guests  ?  Is  the  extraordinary  rule  of  liability 
which  was  originally  adopted  from  considerations  of  public  policy 
to  protect  travellers  and  wayfarers,  not  merely  from  the  negligence 
but  the  dishonesty  of  innkeepers  and  their  servants,  to  be  extended 
to  such  persons?  If  so,  then  for  a  like  reason  it  should  protect  a 
thief  who  takes  a  room  at  an  inn  and  improves  the  opportunity 
thus  given  to  enter  the  rooms  and  sted  the  goods  of  guests  and 
boarders.  We  do  not  think  that  the  relation  of  innkeeper  and 
guest  can  or  does  arise  in  the  cases  supposed.  One  whose  status 
is  a  guest  is  a  traveller  or  transient  comer  who  puts  up  at  an  inn 
for  a  lawful  purpose,  to  receive  its  customary  lodging  and  entertain- 
ment. It  is  not  one  who  takes  a  room  solely  to  commit  an  offense 
against  the  laws  of  the  State.  So  upon  the  facts  detailed  by  the 
plaintiff  himself,  we  have  no  hesitation  in  saying  that  he  was  not 
a  guest  at  the  hotel  within  the  legal  sense  of  the  term.  The  rela- 
tion of  landlord  and  guest  was  never  established  between  theuL 

We  feel  the  more  confidence  in  the  correctness  of  this  conclusion 
when  we  consider  the  duties  of  an  innkeeper.  An  innkeeper  is 
bound  to  take  in  all  travellers  and  wayfaring  persons  and  to  enter- 
tain them  if  he  can  accommodate  them  for  a  reasonable  compen- 
sation, and  he  must  guard  their  goods  with  proper  diligence.  Bac. 
Abr.,  tit.  ^'Inns  and  Innkeepers  (G.);'' Story  Bailm.,  §  476.  Now 
if  the  defendant  had  been  aware  of  the  purpose  of  the  plaintiff  in 
applying  for  a  room,  could  he  not  have  refused  to  receive  him  into 
his  house?  Nay,  more;  if  the  plaintiff  had  been  received  by  the 
derk  and  a  room  had  been  assigned  him,  could  not  the  defendant 
on  learning  the  purpose  for  which  fche  room  had  been  taken,  have 
incontinently  turned  the  plaintiff  and  the  woman  with  him  into  the 
street,  or  have  called  the  police  and  had  them  arrested?  It  seems 
to  us  there  can  be  no  doubt  of  the  right  of  the  defendant  thus  to 
have  treated  the  plaintiff.  But  if  the  plaintiff  was  a  guest  and 
entitled  to  the  rights  and  privileges  of  a  person  having  that  status 
at  the  hotel,  he  could  not  have  been  turned  into  the  street,  though 
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kiB  profligate  conduct  was  oatraging  all  decency  and  raining  the 
reputation  of  the  hotel. 

The  questions  which  have  frequently  come  before  the  courts  for 
consideration  were  whether  a  person,  upon  the  facts  of  the  case, 
was  a  traveller  or  temporary  sojourner  so  as  to  be  deemed  a  guest, 
or  whether  he  was  to  be  regarded  as  a  boarder  or  one  at  the  hotel  as 
a  special  customer.  These  questions  are  elaborately  examined  in 
some  of  the  cases  above  cited;  also  in  McDaniels  v.  Robinson^  26 
Vt.  316;  B&rkshire  Woolen  Co.  v.  Prodor,  7  Oush.  417;  Iforcross  v. 
NorcrosB^  53  Me.  163;  Pinkerton  v.  Woodward^  33  OaL  547;  Han- 
cock V.  Randy  94  N.  Y.  1;  s.  a,  46  Am.  Rep.  112;  Smith  y.  Xet/es, 
2  T.  &  0.  650;  Mtch  v.  Oasler,  17  Hun,  126;  McDotwld  v.  Edger- 
ton,  5  Barb.  560;  Shoecrafi  v.  Bailey,  25  Iowa,  554;  Manning  v. 
Wells,  9  Humph.  746;  8.  o.,  51  Am.  Dec.  688. 

It  seems  to  have  been  taken  for  granted  in  the  court  below  that 
the  plaintiff  was  a  guest  at  the  hotel.  But  the  learned  Oounty 
Court  held  that  §  1725,  B.  S.,  requires  the  guest  to  deliver  his 
money  to  the  innkeeper  himself,  or  to  a  clerk  having  authority 
from  the  innkeeper  to  receive  it  As  it  did  not  appear  that  the 
derk  in  this  case  had  such  authority,  the  defendant  was  relieved 
from  responsibility  for  the  money  lost  by  the  clerk.  We  should 
hesitate  to  aflirm  the  correctness  of  this  view  of  the  law.  On  the 
contrary  we  think  a  traveller  when  he  goes  to  a  hotel  at  night  and 
finds  a  clerk  in  charge  of  the  ofSce,  assigning  rooms,  etc.,  has  the 
right  to  assume  that  such  clerk  represents  the  proprietor  and  has 
authority  to  take  charge  of  money  which  may  be  handed  him  by  a 
guest  for  safe-keeping.  But  still  in  the  vie^  which  we  have  taken 
of  the  character  of  the  plaintiff,  and  that  he  was  not  a  guest  at  the 
hotel,  this  error  of  the  court  is  immaterial  On  the  whole  record 
the  judgment  is  right  and  must  be  affirmed. 

Judgment  affirmed. 
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HhgaUcMe  ifnttrymeiU  —  ehsek-    equUable  attignm&ni. 

As  between  dimwer  and  holder,  a  cheek  is  an  equitable  aaBignment,  and  the 
dxawer  maj  not  arbitrarily  stop  payment.    {See  note,  p.  858.) 

rpHE  opinion  (third  paragraph)  states  the  case. 

Shepard  S  Shepard,  for  appellant. 

Jenkins,  Winkler  d  Smith,  and  O.  H.  Van  Alstyne,  for  respondent. 

Tatlob,  J.  .  It  will  be  seen  from  the  foregoing  statement  of  facts 
that  the  question  whether  the  holder  of  a  check  can  maintain  an 
action  at  law  against  the  bank  upon  which  it  is  drawn  to  recover 
the  amount  thereof  upon  a  refusal  of  payment  on  presentation^  the 
drawer  of  the  check  haying  a  deposit  account  in  such  bank  to  his 
credit  for  an  amount  equal  to  or  in  excess  of  the  amount  of  the 
check  at  the  time  of  presentation,  is  not  involved  in  this  case.  Nor 
do  we  think  the  other  question  is  involved,  viz.,  whether  the  drawer 
of  the  check  may  lawfully,  as  between  himself  and  the  bank,  direct 
the  bank  to  ref ase  payment  of  his  check  drawn  upon  his  account; 
or  in  other  words  stop  payment  of  his  check  before  presentation, 
so  that  the  bank,  though  willing,  would  have  no  authority  in  law  to 
pay  the  same  on  presentation.  For  the  purposes  of  the  considera- 
tion of  this  appeal  it  may  be  admitted  that  the  decided  weight  of 
authority  is  in  favor  of  the  proposition  that  no  action  at  law  can 
be  maintained  by  the  check-holder  against  the  bank  for  a  refusal 
to  pay  the  same  on  presentation,  and  that  the  drawer  may,  before 
presentation,  stop  payment,  so  that  the  bank  would  have  no  legal 
authority  to  pay  the  same.  The  argument  upon  both  sides  is  clearly 
and  ably  stated  by  Mr.  Morse  in  his  work  on  banks  and  banking 
(2d  ed.),  29, 36,  258,  263,  266,  266-276,  302^04,  625-638;  and  see 
cases  cited. 

It  seems  to  us  that  the  real  question  presented  in  this  case  is 
whether  in  equity,  as  between  the  holder  of  a  check  for  value  and 
the  drawer,  the  bank  being  indiflereat  as  to  whether  the  amount 
due  to  the  drawer  shall  be  paid  to  him  or  the  check-holder,  the 
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oheck-holder  should  be  paid  in  preference  to  the  drawer.  The  re- 
oeiyer  in  this  case  stands  in  no  better  position  than  the  firm  who 
drew  the  check;  he  stands  in  its  place,  and  for  the  purpose  of  this 
case  we  must  treat  it  as  though  the  firm  who  drew  the  check  was 
still  in  existence.  Chaies  y.  Firsi  Nlai.  Bank^  91  N*.  Y.  20,  26;  2 
Story  Eq.  Jun  (10th  ed.),  §  1228;  Burrill  Assignm.  (2d  ed.),  483; 
Hawks  Y.  PritOaffy  51  Wis.  160;  Bstabrook  ▼.  MMsersmith,  18  Wis. 
551;  High  BeceiTers,  §  495;  Van  AUtyne  y.  Cook,  itb  N.  Y.  489; 
Eerr  Beceiyers,  183-185. 

Briefly  we  haye  this  state  of  facts:  The  firm  of  E.  D.  Dayis  ft 
Ga  giyes  Joseph  M.  Pease  a  check  upon  their  bank  in  Milwaukee 
for  the  sum  of  1574.23,  in  settlement  of  an  indebtedness  due  from 
them  to  Pease.  At  the  time  the  check  was  given  and  when  pre- 
sented for  payment^  there  was  sufficient  standing  to  the  credit  of 
the  firm  in  the  bank  upon  which  it  was  drawn  to  pay  the  same. 
The  amount  of  the  check  is  charged  against  Pease  in  their  account 
with  him,  and  credited  to  the  bank  on  their  account  with  the  bank. 
Before  the  check  is  presented  for  payment  at  the  bank,  an  action 
is  commenced  by  one  partner  against  the  other  to  dissolve  the  part- 
nership and  close  up  its  business.  In  that  action  a  receiver  is  ap- 
pointed and  the  bank  has  notice  of  such  appointment  before  the 
check  is  presented,  and  thereupon  the  bank  declines  to  pay  the 
check  until  the  right  of  the  receiver  and  the  check-holder  is  deter- 
mined by  the  court,  and  it  retains  in  its  possession  the  money  due 
the  firm  without  objection  by  the  firm  or  the  receiver,  until  such 
determination  can  be  had.  No  demand  for  the  money  is  made 
upon  the  bank  by  the  firm  or  the  receiver,  and  so  far  as  appears 
from  the  evidence  the  credit  to  the  bank  for  the  amount  of  the 
check  remains,  as  well  as  the  charge  of  the  same  amount  to  Pease, 
on  the  books  of  the  firm.  So  far  at  least  as  Davis  is  concerned, 
he  appears  willing  that  the  money  should  be  paid  to  Pease  or  to  his 
assignee,  if  he  have  one,  if  the  note  Pease  agreed  to  surrender  to 
him  when  the  check  was  given  be  surrendered  and  cancelled.  This 
was  done  at  the  hearing  of  the  order  to  show  cause,  so  that  the 
only  objection  Davis  had  to  the  payment  of  the  money  to  Pease  or 
his  assigns  was  removed  at  the  hearing. 

I  do  not  understand  that  the  commencement  of  the  action  to 
dissolve  the  partnership,  and  the  appointment  of  a  receiver  in  that 
action  was  in  itself  a  revocation  of  the  order  upon  the  bank  to  pay 
the  money  to  the  holder  of  the  check,  and  that  if  the  bank  had 
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the  check  after  a  simple  notice  that  a  receiver  had  been  ap- 
pointed, without  any  direction  on  his  part  to  the  bank  not  to  pay 
the  check,  the  bank  would  haye  paid  it  in  its  own  wrong,  and  have 
been  liable  fd!r  the  amount  so  paid,  either  to  the  receiver  or  the 
firm.  The  receiver  in  such  an  action  takes  possession  of  the  prop- 
erty of  the  firm  for  the  benefit  of  the  members  of  which  it  is  com- 
posed, and  not  primarily  for  the  benefit  of  the  creditors  of  the  firm. 

Notwithstanding  the  absence  of  any  direct  evidence  in  the  record 
upon  the  question,  we  think  it  may  be  fairly  inferred,  that  upon 
the  hearing  of  the  order  to  show  cause,  the  receiver  made  claim  to 
the  whole  credit  due  from  the  bank  to  the  firm,  and  resisted  the 
payment  of  the  check  to  the  holder;  but  it  does  not  disclose  that 
any  such  claim  was  made  by  the  firm  or  either  of  the  members 
thereof.  However  that  may  be  we  shall  treat  the  question  as 
though  the  receiver  had  the  right,  even  as  against  the  wishes  of  the 
members  of  the  firm,  to  demand  the  payment  of  the  amount  due 
from  the  bank  to  him,  and  that  such  demand  on  his  part  must 
have  the  same  effect  in  the  law  as  though  made  by  the  firm  or  the 
members  thereof. 

We  come  back  to  the  question  stated  above.  As  between  the 
holder  of  a  check  for  value  and  the  drawer  thereof,  the  bank  upon 
which  the  check  is  drawn  standing  indifferent,  and  the  drawer 
having  an  account  to  his  credit  in  the  bank  sufficient  to  pay  the 
same,  is  the  cheek-holder  entitled  in  equity  to  have  the  money  paid 
to  him  to  the  amount  of  his  check,  or  may  the  drawer  arbitrarily 
stop  its  payment  and  compel  the  bank  to  pay  the  money  to  him  ? 

As  a  question  of  morality  there  can  be  no  doubt  as  to  the  injus- 
tice of  permitting  the  drawer  to  prevent  the  payment  of  his  check. 
When  he  gave  the  check  to  Pease,  it  was  with  the  implied  if  not 
express  assurance  that  he  had  a  credit  at  the  bank  upon  which  his 
check  was  drawn  sufficient  to  pay  it,  and  that  the  bank  would  pay 
it  on  presentation,  and  that  he  would  not  himself  do  any  act  to  pre- 
vent the  bank  from  paying  the  same  on  presentation.  Without 
this  express  or  implied  assurance  on  the  part  of  the  drawer  of  the 
check,  it  cannot  be  presumed  Mr.  Pease  would  have  taken  it  upon 
the  settlement  of  his  claim  against  the  drawer.  Relying  upon  this 
assurance  on  the  part  of  the  drawer,  he  received  the  check,  and  it 
seems  to  us  very  clear  that  upon  equitable  principles  the  drawer  is 
estopped  from  stopping  its  payment  except  for  some  good  cause, 
4ind  that  if  he  does  so  arbitrarily  he  is  guilty  of  a  fraud  which  a 
Vol.  LIII  —82 
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oonrt  of  equity  will  not  sanction.  Bat  in  this  case  the  drawer  did 
something  more  than  merely  giving  his  check  to  Pease  for  the 
amount  dne  him;  he  charged  Pease  with  the  amount  of  the  check 
and  credited  the  bank  with  the  payment  thereof,  and  sueh  charge  and 
credit  remain  on  the  books  of  the  firm  apparently  np  to  the  pres» 
ent  time.  He  has  therefore,  so  far  as  he  could  without  the  consent 
of  the  bauk^  appropriated  so  much  of  the  debt  due  him  from  the 
bank  as  is  necessary  to  the  payment  thereof,  to  such  payment; 
and  the  bank  not  objecting  to  such  appropriation,  there  can  be  no 
equity  in  now  allowing  the  drawer  of  the  check  to  withdraw  such 
appropriation  without  showing  some  reason  for  so  doing.  The 
bank  not  objecting,  we  think  it  is  the  plain  duty  of  a  court  of 
equity  to  direct  the  payment  of  the  check  out  of  the  funds  in  the 
bank  to  the  credit  of  the  drawer. 

Upon  this  question  courts  haye  differed  in  opinion,  but  we  think 
both  reason  and  authority  are  in  fayor  of  the  rule  aboye  stated. 
RisUy  y.  Phenix  Bank,  83  N.  Y.  318,  328;  8.  o.,  38  Am.  Sep.  421; 
Goates  y.  First  Nat.  Bank,  91  N.  Y.  20;  Walker  y.  8eigd,  2  Cent. 
L.  J.  508;  German  Savings  Inst.  y.  Adas,  1  McOrary,  501;  s.  c.^ 
8  Fed.  Bep.  106;  Wheatley  v.  Strobe,  12  Cal.  92,  97;  Barker 
y.  Anderson,  21  Wend.  372,  381 ;  Ex.  Bank  y.  McLoon,  73  Me. 
498;  8.  0.,  40  Am.  Bep.  388;  Bell  y.  Alexander,  21  Qrat.  1,  6; 
In  re  Broton,  2  Story  C.  C.  502,  519;  Teates  y.  Oroves,  1  Ves. 
Jr.  281;  Lett  y.  Morris,  4  Sim.  607;  Row  v.  Dawson,  1  Ves.  Sr. 
331;  Pope  y.  Huth,  14  Cal.  407;  2  Dan.  Neg.  Inst.,  §  1638; 
1  Dan.  Neg.  Inst.,  §  23;  Morse  Bank,  459,  474;  Byles  Bills 
(7th  ed.),  14,  and  note;  1  Story  Eq.  Jur.  1040;  Story  Prom. 
Notes,  §  498,  note  3.  These  authorities  we  think  fully  estab- 
lish fche  rule  that  as  between  the  drawer  of  a  check  and  the 
holder  thereof  for  yalue,  the  drawing  and  deliyery  of  the  check 
operates  as  an  equitable  assignment  of  the  account  or  fund  upon 
which  it  is  drawn,  to  the  amount  of  the  check,  and  as  a  consequence 
such  equitable  assignment  is  binding  upon  the  drawer,  and  he  can- 
not ayoid  it  except  for  some  good  cause.  All  the  learned  authors 
and  judges  speaking  upon  the  subject  say  that  it  is  a  fraud  on  the 
part  of  the  drawer  of  the  check  to  make  the  same,  when  he  knows 
he  has  no  credit  or  fund  to  draw  upon,  and  that  it  is  equally  a  fraud, 
as  between  him  and  the  person  to  whom  he  giyes  the  check  for 
yalue,  to  withdraw  the  fund  or  credit  before  the  check  is  presented 
for  payment.     Daniel  in  his  work  on  Negotiable  Instruments,  says: 
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**  Ab  between  drawer  and  payee  on  the  one  side,  and  the  drawee  on 
the  other,  it  createe  no  obligation  on  the  latter  to  pay  it,  as  he  has 
a  right  to  insist  on  an  integral  discharge  of  his  debt,  and  if  the 
creditor  give  a  subsequent  order  for  the  whole  amount,  he  may  pay 
it  with  impunity,  as  he  thus  discharges  his  whole  debt  in  its  entirety 
at  once.  But  if  the  payee  goes  into  equity,  or  if  the  parties  are 
brought  therein  by  any  proceeding,  so  that  all  of  them  are  before 
the  court,  the  holder  of  the  order  may  enforce  it  as  an  equitable 
assignment  as  against  all  subsequent  claimants,  whether  by  assign- 
ment of  the  drawer  or  by  legal  process  served  upon  the  drawee.'^ 
§  23,  p.  20;  Teaies  y.  Oroves,  1  Ves.  Jr.  280;  Lett  y.  Morris, 
4  Sim.  607;  Bradley  y.  Soot,  5  Paige,  632;  Marine  d  RIns.  Bank 
Y.  Jauneey,  1  Barb.  486;  Harris  y.  Clark,  3  N.  Y.  93,  120;  a.  a, 
51  AuL  Dec  352;  Cutis  t.  Perkins,  12  Mass.  209.  See  3  Lead. 
Gas.  £q.  (3d  Am.  ed.),  356. 

The  reason  of  this  rule  is  that  while  the  debtor  cannot  be  sub- 
jected to  several  actions  by  several  parties  to  recover  one  debt  due 
to  an  assignor  who  has  assigned  the  debt  to  several  indistinct  parts, 
without  his  assent,  in  equity  all  the  parties  entitled  to  the  whole 
debt  due  from  the  debtor  are  before  the  court,  and  he  is  subjected 
to  but  one  action  for  the  whole  debt,  and  the  rights  of  all  the 
parties  are  settled  in  one  action.  .The  objection  therefore  to  split- 
ting up  the  claim  is  obviated,  and  there  is  no  reason  why  the  sev- 
eral assignees  of  the  debt  should  not  have  their  rights  settled  in  such 
equitable  action.  All  parties  entitled  to  any  part  of  the  debt  due 
from  the  bank  to  the  firm,  or  the  receiver  of  the  firm  being  before 
the  court,  and  the  bank  standing  indifiFerent,  and  willing  to  pay  to 
such  party  or  parties  as  the  court  shall  direct,  it  seems  to  us  that  it 
would  be  contrary  to  a  fundamental  rule  of  equity  to  permit  the 
drawer  of  the  check  to  prevent  the  appropriation  of  the  fund  in  the 
bank  for  that  purpose,  when  such  act  on  his  part  would  be  a  fraud 
upon  the  holder  of  the  check. 

We  are  of  the  opinion  that  the  County  Court  should  have  either 
directed  the  payment  of  the  amount  of  the  check  to  the  petitioner, 
Joseph  M.  Pease,  or  have  directed  the  bank  to  hold  the  same  until 
such  time  as  the  right  to  the  same,  as  between  Pease  and  the 
Mechanics'  National  Bank  of  New  York  as  garnishee,  should  be 
determined,  and  in  case  it  was  determined  that  such  bank  was 
entitled  to  the  money,  as  against  Pease,  then  have  directed  the 
money  to  be  paid  to  such  bank. 
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We  are  aware  thafc  there  are  deoisioiiB  of  courts  of  high  authority 
which  are  in  conflict  with  the  rule  above  stated;  but  I  think,  as  is 
well  stated  by  the  learned  judge  who  decided  the  case  of  Oerman 
Savings  Inst.  y.  Adae^  1  McCrary,  501;  s.  c,  8  Fed.  Bep.  lOCi,  that 
'^  there  is  certainly  no  good  ground  for  holding  that  a  check  drawn 
upon  a  fund  in  bank  is  not  an  equitable  assignment  as  between  the 
drawer  and  payee,  and  in  a  case  where  there  is  no  controversy  as  to 
the  rights  of  the  bank  or  drawee,  it  does  not  lie  in  the  mouth  of  the 
drawer  or  his  assignee  to  say  that  such  an  instrument  is  not  an 
equitable  assignment." 

By  thb  Goitbt.  The  order  of  the  County  Court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

JttdgmeiU  reversed. 


NoTB  BT  THB  Repobtbr. —  Duiiel  (Neg.  Inst.,  g  1688),  says:  "  As  between 
the  drawer  and  pajee  (or  holder)  there  is  no  doubt  that  the  deliyery  of  the 
cheek  constitutes  an  assignment  of  the  amount."  •  And  section  1648:  ''We 
have  seen  already  that  a  check  operates  as  an  assignment  of  the  fund  on  which 
it  is  drawn,  pro  tanto,  from  the  very  time  it  is  drawn  and  deliyered,  as  between 
the  drawer  and  the  payee  or  holder.*' 

*'  When  a  party  draws  a  check  upon  a  bank,  he  appropriates  and  dedicatee 
the  amount  of  the  check  to  the  use  of  .the  drawee;  and  we  take  it  to  be  dear 
that  the  drawer  engages  that  at  the  time  when  the  check  is  due  and  payable 
he  has  and  wUl  hare  then,  and  at  all  times  thereafter,  sufficient  funds  in  bank 
to  pay  the  same  upon  presentment,  for  by  the  draft  he  appropriates  thoee  funds 
absolutely  for  the  use  of  the  holder.  If  he  withdraws  the  funds,  he  is  guilty 
of  a  manifest  wrong  in  thus  subtracting  the  very  funds  already  appropriated  to 
the  payment  of  the  check." 

See  Ckmpton  v.  Oilman,  19  W.  Va.  812;  s.  o.,  42  Am.  Bep.  776;  Fkieher  t. 
Piersan,  60  Ind.  281;  s.  a  86  Am.  Bep.  214;  JSmery  ▼.  JBobwn,  62  Me.  688; 
t.  o..  16  Am.  Bep.  618. 
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X  took  B.  to  wife  in  1800,  and  yeiy  soon  peimanentlj  deserted  her.  In  1864 
J.  menied  the  plaintiff.  In  1868  J.  and  the  plaintiff  separated.  In  1870 
while  liTing  near  J.  the  plaintiff  publicly  married  W.  Subeequentlj  the 
plaintiff  got  a  divorce  against  J.  by  default  for  desertion.  HM,  in  thia 
action  for  dower  in  the  estate  of  W.,  (1)  that  the  presumption  was  against 
the  validity  of  the  marriage  of  1864;  (2)  that  the  plaintiff  was  not  estopped 
from  showing  that  that  marriage  was  void. 

EJECTMENT  for  dower.    The  head-note  states  the  ease.     The 
defendant  had  judgment. 

Charles  Quarlesy  for  appellant. 
Hsk  A  Dodge  and  D.  S.  Wey,  for  respondent. 


Cassobat,  J.  Was  the  marriage  between  the  plaintiff  and 
Lewis  Williams,  Sr.,  legal  and  binding  upon  the  parties  at  the  time 
it  was  oonsammatedy  on  May  9, 1870?  The  answer  to  this  question 
must  be  in  the  affirmatiyey  unless  the  plaintiff  was  at  the  time  the 
wife  of  William  Jones.  If  she  was  at  the  time  the  wife  of  Jones, 
then  she  was  incapable  of  entering  into  the  marriage  contract  with 
Lewis  Williams,  Sr.  §  2330,  B.  S.  The  statute  expressly  prohibits 
such  second  marriage.  §  2330.  B.  S.  It  goes  further  and  declares 
that  ''if  solemnized  within  this  State,"  as  this  was,  it  shall  ''be 
absolutely  yoid,  without  any  judgment  of  divorce  or  other  legal 
proceedings.^'  §  2349,  R.  S.  Whether  the  plaintiff  was  at  that 
time  the  lawful  wife  of  Jones  depends  upon  whether  the  marriage 
between  them  in  Wales,  June  13,  1864,  was  a  legal  marriage.  It  is 
a*  verity  in  the  case  that  four  years  prior  to  that  mamage  Jones  had 
been  lawfully  married  to  Amelia  Rees,  who  was  then  still  living, 
and  who  continued  to  live  for  at  least  three  years  after  the  oom- 
menoement  of  this  action.  It  is  claimed  that  the  trial  court  was 
bound  to  presume,  in  the  absence  of  testimony,  that  the  marriage 
between  Jones  and  Amelia^  April  6, 1860,  had  been  dissolved  prior 
to  his  marriage  with  the  plaintiff.  The  finding  of  the  trial  court 
to  that  eifeot  is  baaed  entirely  upon  that  presumption.    There  is  no 
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claim  or  pretense  that  there  is  in  the  record  any  evidence  of  any 
such  divorce,  except  the  alleged  presumption  arising  from  the  fact 
that  Jones  married  the  plaintifL  It  is  claimed  that  this  alleged 
rule  of  presumption  is  settled  by  the  authorities  conclusively^  and 
beyond  all  question.  Several  cases  are  cited  in  the  brief  of  counsel 
in  support  of  this  statement.  Some  of,  these  cases  will  be  con- 
sidered. 

The  leading  case  cited  is  King  v.  Tkoyning,  2  Bam.  ft  Aid.  386. 
That  case  is  cited  in  support  of  several  of  the  other  cases  cited  by 
counsel,  as  in  Vaies  v.  Htmston,  3  Tex«  449;  Carroll  v.  Carroll,  20 
Tex.  741;  Harris  v.  Harris,  8  Bradvr.  65;  Blanchard  v.  Lambert, 
43  Iowa,  230;  s.  c,  22  Am.  Rep.  245.  In  King  v.  Tioyning,  the 
question  was  whether  the  pauper  Mary  Bums  was  then  the  lawful 
wife  of  Francis  Burns.  It  appeared  that  about  seven  years  before 
she  had  married  Bichard  Winter,  with  whom  she  lived  a  few 
months,  when  he  enlisted  as  a  soldier  and  went  abroad  on  foreign 
service,  and  had  never  thereafter  been  heard  of.  A  little  more  than 
a  year  after  his  departure,  Mary  married  Francis  Bums,  by  whom 
she  had  children,  and  with  whom  she  continued  to  live.  In  favor 
of  innocence,  the  court  presumed  that  Winter  was  dead  before 
Maiy  married  Bums.  A  person  who  has  not  been  heard  of  for 
seven  years  is  presumed  to  be  dead,  but  there  is  no  legal  presump- 
tion that  the  death  occurred  at  the  end  of  the  seven  years,  nor  at 
any  precise  time  during  the  seven  years.  Doe  v.  Nepean,  5  Bam. 
ft  Ad.  86. 

In  King  v.  Harborne,  2  Ad.  ft  E.  540,  one  Henry  Smith  had 
married  the  pauper,  Ann  Smith,  April  11,  1831,  and  then  deserted 
her.  It  appeared  also  that  he  had  married  Elizabeth  Meadows, 
October  4,  1821,  and  continued  to  live  with  her  about  four  years, 
when  he  left  her,  and  she  went  to  the  hospital,  and  a  letter  was 
produced  from  her,  dated  in  Van  Dieman's  land  twenty-five  days 
before  Smith  married  Ann.  In  that  case  it  was  held  that  the 
sessions  were  authorized  to  presume  that  the  first  wife  was  living 
at  the  time  of  the  second  marriage.  In  giving  the  opinion  of  the 
court.  Lord  Denhan,  G.  J.,  in  speaking  of  King  v.  Twyning, 
supra,  ^i,  this  court  in  that  c^ase  '' merely  decided  that  the  case 
raised  no  presumption  upon  which  the  findings  of  the  sessions  could 
be  disturbed.  The  two  leamed  judges  writing  the  opinions  cer* 
tainly  appear  to  have  decided  the  case  upon  more  general  grounds* 
The  principle  however  upon  which  they  seem  to  have  proceeded 
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was  not  neceasarj  to  that  decision.  I  must  take  this  opportunity 
of  saying  that  nothing  can  be  more  absurd  than  the  notion  that 
there  is  to  be  any  rigid  presumption  of  law  on  such  a  question  of 
&ct  without  reference  to  accompanying  circumstances;  such  for 
instance  as  the  age  or  health  of  the  party.  There  can  be  no  such 
strict  presumption  of  law.  *  *  *  I  think  that  the  only  ques- 
tions in  such  cased  are  what  eyidence  is  admissible,  and  what  infer- 
ence  may  fairly  be  drawn  from  it."  Littledale,  J.,  expressed 
himself  of  the  same  opinion,  and  said:  ''All  these  questions  depend 
upon  the  facts.  There  can  be  no  direct  evidence  as  to  the  fact, 
unless  the  party  be  shown  to  be  alive  after  the  marriage."  All 
the  judges  concurred.  In  that  case  there  was  no  evidence  tending 
to  show  any  divorce  from  Elizabeth,  and  no  intimation  that  the 
court  had  any  right  to  presume  such  divorce. 

Several  years  afterward  the  House  of  Lords,  after  considering 
both  of  the  above  cases,  and  in  opinions  delivered  by  Lord  Chan- 
cellor CoTTEirsAM  and  Lords  Campbell  and  Brougham,  declared 
substantially  the  same  rule,  and  held  that  ''  there  is  no  absolute 
presumption  of  law  as  to  the  continuance  of  life,  nor  any  absolute 
presumption  against  a  party  doing  an  act  because  the  doing  of  it 
would  make  him  guilty  of  an  offense  against  the  law.  In  'every 
instance  the  circumstances  of  the  case  must  be  considered. "  Lap^- 
leg  V.  Chriersofiy  1  H.  L.  Oas.  498.  The  question  there  involved 
was  the  legitinuicy  of  Bobert  Lapsley  and  his  sister  Joanna,  bom 
in  1807  and  1810,  and  whose  parents  were  John  Lapsley,  who  died 
in  1810,  and  Janet  McKinley,  who  was  alleged  to  have  been  his 
wife.  In  behalf  of  Bobert  and  Joanna  it  was  claimed  that  tlieir 
mother  Janet  McKinley  had  been  married  three  times  in  Scotland; 
first  to  Kidd,  who  died  in  1796;  secondly  to  Paul,  who  left  for 
America  in  1801  and  was  lost  at  sea  in  1804  or  1805,  and  thirdly, 
to  their  father,*  John  Lapsley,  in  1807.  The  first  two  marriages 
were  admitted,  but  the  third  was  denied,  and  it  was  alleged  that 
the  cohabitation  commenced  unlawfully  soon  after  Paul's  departure 
from  Scotland,  and  so  continued  without  its  character  having  been 
changed,  until  the  death  of  the  father,  John  Lapsley,  in  1810. 
^'To  make  such  children  legitimate,  it  was  held  necessary  for  those 
who  asserted  their  legitimacy  to  prove  either  a  legal  origin  of  the 
cohabitation  or  a  change  in  the  nature  of  it  after  the  death  of  Paul 
had  beoome  known  to  all  the  parties.  The  mere  fact  that  John 
U^Ndey  and  the  woman  Janet  McKinley  continued  to  live  together 
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was  not  Bufficient  for  that  purpose.  Under  the  circumstanoes  the 
Qhildren  were  held  illegitimate,  though  bom  after  the  date  of  Paul's 
death."  But  there  is  no  intimation  in  the  case  of  any  presumption 
of  any  divorce  of  Paul  and  Janet  McKinley  in  order  to  sustain  the 
innocence  of  her  and  John  Lapsley,  and  thus  legitimize  the 
children. 

Of  course  where  there  has  been  a  marriage  ceremony,  it  is  prima 
faeie  yalid,  for  the  law  presumes  in  favor  of  marriage.  Piers  v. 
Piers^  2  H.  L.  Gas.  331.  In  the  recent  case  of  Reg,  y,  WillshirBy 
6  Q.  B.  Div.  366;  s.  c,  29  Eng.  Bep.  660,  the  indictment  charged  the 
prisoner  with  having  married  Charlotte  Lavers,  September  7, 1879, 
and  then,  while  she  was  still  living,  having  feloniously  married  Edith 
Miller,  September  23, 1880.  These  charges  having  been  clearly  proved, 
the  prisoner,  to  prevent  conviction  on  that  indictment,  himself  proved 
that  he  had  been  convicted  of  bigamy  in  June,  1868,  on  an  indictment 
charging  him  with  having  married  Ellen  Earle  in  18C4,  and  then, 
while  she  was  still  living,  having  feloniously  married  Ada  Leslie, 
April  22,  1868.  There  was  no  evidence  that  Ellen  Earle  was  living 
September  7, 1879;  nor  that  her  marriage  with  the  prisoner  in  1664 
had  ever  been  dissolved  or  declared  a  nullity.  The  prisoner  was 
convicted,  and  upon  the  question  reserved,  Lord  Colbridqe,  C. 
J.,  among  other  things,  used  this  language:  *'It  is  said,  and  I 
think  rightly,  that  there  is  a  presumption  in  favor  of  the  validity 
of  this  latter  marriage  (1879),  but  the  prisoner  showed  that  there  was 
a  valid  marriage  in  1864,  and  that  the  woman  he  then  married  was 
alive  in  1868.  He  thus  set  up  the  existence  of  a  live  wife  in  1868, 
which  in  the  absence  of  any  evidence  to  the  contrary  will  be  pre- 
sumed to  have  continued  to  1879.  It  is  urged  in  effect  that  the 
presumption  in  favor  of  innocence  — a  presumption  which  goes  to 
establish  the  validity  of  the  marriage  of  1879  —  rebuts  the  pre- 
sumption in  favor  of  the  duration  of  life.  It  is  sufficient  to  raise  a 
question  of  fact  for  the  jury  to  determine.  It  was  for  the  juiy  to 
decide  whether  the  man  told  and  acted  a  falsehood  for  the  purpose 
of  manning  in  1879,  or  whether  his  real  wife  was  then  dead.''  Be- 
cause the  determination  of  the  fact  as  to  whether  she  was  then  liv- 
ing or  dead,  from  these  conflicting  presumptions,  was  withdrawn 
from  the  jury,  the  court  were  unanimous  in  holding  that  the  con- 
viction could  not  be  sustained.  Hawkins,  J.,  said:  ''This  case 
depended  on  a  question  of  fact  whether  Ellen  Earle  was  aliye  Sep- 
tember 7, 1879,  or  not.    If  she  was  alive,  the  prisoner  was  entitled 
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to  be  acquitted;  if  she  was  dead,  he  was  rightly  oonyioted.  There 
was  proof  that  Ellen  was  alive  in  1868;  there  was  presumption  that 
her  life  continued.  The  only  eyidence  to  the  contrary  was  that 
the  prisoner  presented  himself  as  a  bachelor  to  be  married  in  1879. 
Whether  that  would  have  satisfied  the  jury  that  his  former  wife 
was  then  dead,  was  a  question  for  them  to  decide,  but  it  was  not 
left  to  them  for  decision." 

The  Dynart  Peerage  case,  decided  in  the  House  of  Lords  the 
same  month,  covered  some  of  the  questions  before  this  court  on  the 
former  appeal,  but  nothing  in  conflict  with  the  English  rule  as  to 
conflicting  presumptions  above  stated.  6  App.  Gas.  489;  B.  o.,  34 
Moak's  Eng.  550.  That  rule  has  judicial  sanction  in  this  country. 
WUeman  v.  Wiseman^  73  Ind.  112;  s.  c,  89  Ind.  479;  s.  c,  38 
Am.  Bep.  115;  Camtn.  v.  Thampeon,  6  Allen,  591;  s.  c,  11  Allen, 
23;  Gorman  \.  State,  23  Tex.' 646;  MKs  v.  FUis,  58  Iowa,  720; 
Best  Ev.,  §  334.  The  Texas  and  Iowa  cases  here  cited  virtually 
overrule  the  prior  cases  in  the  same  States,  respectively,  cited  by 
counseL 

Under  the  rule  suggested  there  is  no  rigid  presumption  against 
the  continuance  of  the  life  of  one  of  the  parties  to  a  prior  marriage 
in  order  to  establish  the  innocence  of  the  other  party  to  a  subse- 
quent marriage;  much  less  is  there  any  rigid  presumption  of  a  dis- 
solution of  the  first  marriage  by  a  divorce  prior  to  the  second,  in 
order  to  establish  such  innocence.  Smith  v.  Smith,  5  Ohio  St.  32. 
Probably  there  are  cases  in  which  the  facts  and  circumstances  were 
such  as  to  justify  the  inference  that  the  former  marriage  had  been 
dissolved  by  a  divorce;  but  the  rule  indicated  authorizes  no  abso- 
lute presumption  of  law  to  that  effect.  Each  case  must  be  deter- 
mined upon  its  own  facts  and  circumstances,  and  such  inferences 
as  should  fairly  and  reasonably  be  drawn  from  them.  The  question 
whether  the  plaintiff  was  lawfully  married  to  Jones,  June  13, 1864, 
must  be  so  determined. 

It  is  confessed  that  four  years  before  that  marriage  the  same 
Jones  had  been  married  to  Amelia  in  Wales;  that  he  only  lived 
with  her  about  twelve  weeks;  that  during  the  most  of  that  time 
they  were  at  the  house  of  Amelia's  father;  that  just  before  the  end 
of  the  twelve  weeks,  and  in  order  to  start  Jones  in  business 
his  father  gave  him  £20  and  AmeL'a's  father  gave  him  £20  more; 
that  a  few  days  after  receiving  these  gifts,  Amelia's  husband  left 
the  house  of  her  father  without  saying  whither  he  was  going,  and 
Vol.  LIII  -  33 
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never  retamed.  On  his  departure  Amelia  found  that  he  had  taken 
£10^  of  her  own  money.  On  the  next  day  Amelia  and  her  father 
went  in  search  of  him  as  far  as  Liyerpool,  where  they  were  in- 
formed that  he  had  embarked  on  board  a  vessel  bound  for  America. 
Amelia  continued  to  live  with  her  father,  or  in  the  vicinity,  as  late 
as  1877;  but  during  all  that  time  she  never  received  any  paper  or 
letter  from  her  husband,  Jones. 

The  opinion  of  the  court  in  the  Massachusetts  case  cited,  is 
peculiarly  applicable  to  this  state  of  facta.  It  is  there  said:  '^  But 
the  case  stated  in  this  bill  of  exceptions  is  wanting  in  one  of  the 
essential  facts  stated  as  the  foundation  for  a  right  to  presume  the 
death  of  the  husband.  It  is  only  to  the  person  who  leaves  his 
home  or  place  of  residence,  and  is  gone  more  than  seven  years  and 
not  heard  of,  that  this  presumption  is  applicable.  Here  the  wife 
went  away,  and  the  husband,  for  aught  that  appears,  remained  at 
Lawrence,  or  in  the  vicinity.  *  *  *  In  the  facts  stated  we  see 
no  sufiScient  ground  for  any  presumption  of  the  death  of  the  hus- 
band upon  which  the  wife  of  Garleton  or  the  defendant  could 
properly  have  acted."  Applying  these  principles  to  this  case,  and 
it  follows  that  since  Jones  went  to  parts  unknown  to  Amelia,  and 
she  remained  at  her  father's  home  where  he  left  her,  or  in  that 
vicinity,  an  inference  of  Jones'  death,  and  possibly  of  his  divorce, 
might  have  been  fairly  drawn  from  the  facts  and  circunpstances  in 
favor  of  Amelia's  innocence,  had  she  got  married,  yet  that  no  such 
inference  could  reasonably  be  drawn  in  favor  of  the  innocence  ot 
Jones;  for  as  to  him  he  knew  where  he  left  his  wife,  and  hence 
could  easily  have  ascertained  the  facts.  From  the  facts  stated,  it 
cannot  fairly  be  inferred  that  Jones  and  Amelia  were  divorced  at 
any  time,  much  less  prior  to  the  time  when  the  plaintiff  and  Jones 
were  through  the  marriage  ceremony  in  1864.  On  the  contrary, 
we  must  infer  that  no  such  divorce  was  ever  obtained. 

In  addition,  it  appears  that  the  plaintiff  and  Jones  separated  in 
1868,  or  1869,  while  living  in  Kenosha,  and  that  the  plaintiff,  near 
where  Jones  then  lived,  publicly  married  Williams,  and  openly 
lived  with  him  there  as  her  husband.  These  facts  of  themselves, 
raise  an  inference  against  the  validity  of  the  marriage  of  1864. 
Jones  V.  Jonea^  48  Md.  391;  s.  c,  30  Am.  Bep.  466;  WwUherford 
V.  Weatherfordy^O  Ala.  648;  s.  o„  56  Am.  Deo,  20?.  These  thinjgs, 
in  connection  with  the  other  facts  and  circumstances  stated,  force 
upon  us  the  conviction  that  Amelia  was  the  lawful  wife  of  Jones  at 
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the  time  he  went  through  the  marriage  ceremony  with  the  plaintiff. 
This  being  so^  that  marriage  liad  it  been  consummated  in  this 
State,  would  haye  been  absolutely  void  without  any  judgment  of 
divorce  or  other  .legal  proceeding,  under  the  statutes  above  cited, 
which  were  in  force  at  the  time.  B.  S.  1858.,  §  3,  chap,  109,  and 
§  1,  chap.  111.  The  same  would  be  true  in  respect  to  that  mar- 
riage, if  we  are  to  presume,  as  claimed,  that  the  law  in  Wales  at 
the  time  was  the  same  as  our  own.  There  are  decisions  authorizing 
such  presumption.  In  addition  to  those  cited  by  counsel,  see 
Bffnes  V.  McDermoUy  82  N.  Y.  41;  s.  c,  38  Am.  Rep.  538;  Comm. 
y,  Kennetff  120  Mass.  387.  The  question  however  becomes  imma- 
terial here,  for  if  that  presumption  is  not  to  be  indulged,  then  the 
common  law  must  be  deemed  to  have  been  in  force  in  Wales,  and 
since  Amelia  was  the  lawful  wife  of  Jones  at  the  time  of  his  alleged 
marriage  with  the  plaintiff,  he  was  thereby  disabled,  and  rendered 
absolutely  incapable  at  common  law  of  effecting  a  valid  marriage 
with  the  plaintiff,  and  the  attempt  to  do  so  by  the  marriage  cere- 
mony in  question  was  a  nullity,  absolutely  and  ab  initio.  Lculy 
Madison^ 8  case,  1  Hale,  P.  0.  693;  Riddlesden  v.  Wogan,  Gro. 
Eliz.  858;  Hemming  v.  Price,  12  Mod,  43;^;  Rex  v  Penson,  5  Car. 
&  P.  412;  Regina  v.  Brawny  1  Oar.  &  K,  144;  Heffner  v.  Hefftier, 
23  Penn.  8t.,  104;  Smart  y.  Whaley,  6  Smedes  &  M.  308;  Martin's 
Heirs  v.  Martin,  22  Ala.  86;  Rawdon  v.  Rawdon,  28  Ala.  565; 
Wiffhtman  v,  Wightman,  4  Johns.  Oh.  343;  CHaee  v.  Olaee,  114 
Mass.  563;  Tefft  v.  lefft,  35  Ind.  44;  Donnetty  v.  Donnelly's  Heirs, 
8  B.  Mon.  113;  In  re  Shaaths  Estate,  4  Brewst.  305;  Patterson  v. 
Qaines,  6  How.  550;  Halbrook  v.  State,  34  Ark.  511;  s.  o.,  36  Am. 
Bep.  17;  State  v.  Goodrich,  14  W.  Va.  834;  Higgins  v.  Breen,  9 
Mo.  497;  Johnson  v.  State,  61  Ga.  305;  People  v.  Brown,  34  Mich. 
339;  Oathings  v.  Williams,  5  Ired.  L.  487;  s.  o.,  44  Am.  Dec.  49, 
and  notes. 

The  marriage  between  the  plaintiff  and  Jones  being  absolutely 
void  ab  initio,  it  was  good  for  no  legal  purpose,  and  its  invalidity 
may  be  maintained  in  any  proceeding  in  any  court  between  any 
parties,  whether  in  the  life-time  or  after  the  death  of  the  supposed 
husband  or  wife,  or  both,  and  whether  the  question  arises  directly 
or  collaterally.  1  Bish.  Mar.  &  Div.  (6th  ed.),  §  105,  and  cases 
there  cited;  2  Greenl.  Ev.,  §  464.  It  is  otherwise  where  the  mar- 
riage is  voidable  merely.  2  GreenL  Ev.,  §  464;  Oathings  v.  WiU 
liams,  5  Ired.  L.  487.     Since  Jones   was  the  lawful  husband  of 
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Amelia  from  the  time  of  their  marriage  in  1860,  until  long  after 
the  commencement  of  this  action,  it  follows  that  he  could  not 
daring  any  portion  of  that  time  he  the  husband  of  the  plaintiflfl 
Since  during  that  time  he  was  not  her  husband,  she  could  not  be 
his  wife.  The  plaintiff  not  haying  been  legally  married  to  Jones 
prior  to  May  9,  1870,  was  free  at  that  time  to  marry  Williams,  un- 
less the  mere  fact  of  such  prior  illegal  intercourse  with  Jones  was 
an  impediment  to  such  marriage.  But  such  illegal  intercourse, 
CTen  though  it  had  been  fraudulently  concealed  by  her  from  Wil- 
liams before  their  marriage,  would  not,  on  discoyery,  hare  been 
ground  for  divorce  from  her  at  the  suit  of  Williams,  much  less  an 
impediment  to  their  marriage.  Vamey  v.  Vamey,  6%  Wis.  120;  s. 
c,  38  Am.  Bep.  726.  It  follows  that  the  {)laintiff  and  Williams 
were  lawfully  married  May  9,  1870,  and  thereupon  became  husband 
and  wife,  with  all  the  rights  and  obligations  on  the  part  of  each 
incident  to  that  relation. 

That  marriage  haying  been  lawful  and  binding  upon  Williams 
and  the  plaintiff  at  the  time  it  was  consummated,  followed  by 
cohabitation  during  the  life  of  Williams,  with  no  divorce  from  each 
other  intervening,  it  would  seem  to  follow  that  the  plaintiff  is  the 
lawful  widow  of  Williams,  with  all  the  rights  incident  to  that  status. 
But  it  is  urged  with  much  learning,  ability  and  plausibility,  in 
effect,  that  notwithstanding  the  plaintiff  was  the  lawful  wife  of 
Williams  from  May  9,  1870,  to  the  time  of  his  death,  and  that 
Jones  during  the  same  period  was  the  lawful  husband  of  Amelia, 
yet  that  as  the  plaintiff,  six  months  after  her  marriage  with  Williams, 
brought  an  action  of  divorce  against  Jones  on  the  ground  of  his 
alleged  desertion,  and  obtained  a  judgment  therein,  she  is  thereby 
forever  estopped  in  any  and  all  courts,  and  in  whatever  form  the 
question  may  arise,  from  maintaining  that  she  was  never  the  lawful 
wife  of  Jones,  or  that  she  was  ever  the  lawful  wife  of  Williams. 
Is  this  the  law?  The  question  is  novel,  and  for  that  reason,  among 
others,  is  entitled  to  careful  consideration,  and  besides,  it  is  not 
free  from  difficulty.  We  agree  with  counsel  that  it  was  not  decided 
upon  the  former  appeal.  The  effect  of  such  divorce,  on  the  assump- 
tion that  the  plaintiff  had  been  lawfully  married  to  Jones,  was  there 
however  expressly  reserved  for  more  ^'  thorough  examination,^'  by 
reason  of  its  being  **  one  of  such  grave  importance  to  the  public, 
and  so  far-reaching  in  its  effects  upon  the  rights  of  persons  not 
parties  to  the  action  for  divorce,'*  and  because  the  case,  as  then 
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presented,  was  necessarily  reversed  for  a  refusal  to  give  proper  in- 
structions to  the  jury.    46  Wis.  474. 

In  determining  the  question,  there  must  be  no  infringement  of 
any  of  the  established  rules  as  to  the  conclusiveness  of  judgments, 
or  their  estoppel,  as  evidence.  It  was  in  effect  determined  by  the 
judges,  unanimously,  on  the  trial  of  the  duchess  of  Kingston,  more 
than  a  hundred  years  ago,  (1)  that  the  judgment  of  a  court  of  con- 
current jurisdiction,  directly  upon  the  point  involved,  was  conclu- 
sive between  the  same  parties  upon  the  same  matter  directly  in 
question  in  another  court;  (2)  that  the  judgment  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point  involved  was  in  like 
manner  conclusive  upon  the  same  matter  between  the  same  parties 
coming  incidentally  in  question  in  another  court  for  a  different  pur- 
pose. Rex  V.  Duchess  of  KingstoUy  20  How.  St.  Tr.  538.  Of 
course,  such  judgments  upon  such  questions,  and  between  such 
parties  and  their  privies,  are  conclusive.  Miltimors  v.  MiUimore^ 
40  Penn.  St.  551;  Caujolle  v.  Ferrie,  13  Wall.  465.  But  in  the 
Dud^ess  of  Kingston* s  case  the  judges  were  equally  unanimous  in 
stating  as  exceptions  to  those  rules,  that  no  judgment  '^  is  evidence 
of  any  matter  which  came  collaterally  in  question,  though  within 
their  jurisdiction;  nor  of  any  matter  incidentally  cognizable;  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment" 
These  exceptions  have  frequently  received  the  sanction  of  the  courts. 
Louiff  Appeal,  67  Penn.  St  165;  Bennett  v.  Holmes,  1  Dev.  &  B. 
487;  Caujolle  v.  FerrU,  13  Wall.  469;  Brown  v.  Brown,  37  N.  H. 
537;  Hunter  v.  Davis,  19  Ga.  413;  Church  v.  Chapin,  35  Vt  224 

The  complaint  in  the  divorce  suit  alleged  that  the  plaintiff  and 
Jones  were  duly  and  lawfully  married  in  Wales,  and  that  he  will- 
fully deserted  her  in  1868.  Jones  let  the  case  go  by  default  The 
court  found  the  allegations  of  the  complaint  to  be  true,  and  as  con. 
elusion  of  law  that  the  plaintiff  was  entitled  to  a  degree  of  divorce 
from  the  bond  of  matrimony,  which  was  granted.  Certainly  the 
desertion  was  the  principal  question  involved  and  determined 
therein.  That  question  however  is  not  involved  in  this  case.  Of 
course,  the  fact  of  marriage  was  incidentally  cognizable.  The 
defendant  having  made  default,  the  plaintiff  was  not  required  to 
prove  the  marriage.  Fox  v.  Fox,  25  Cal.  587;  Hdl  v.  Hill,  2  Mass. 
150.  But  even  had  it  been  denied,  the  plaintiff  would  have  made 
a  prima  facie  case  by  proving  the  marriage  ceremony  at  Newtown, 
June  13,  1864.    Certainly  she  was  not  bound  to  go  further,  and 
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prove  that  there  were  no  impedimeDts  to  the  lawfulness  of  that  mar- 
riage. Harnian  y.  Hannnn,  16  111.  85;  Hilton  v.  Huston,  63  Me. 
184.  True,  the  complaint  alleged  that  they  were  ''duly  and  law- 
fully married,"  The  default  was  a  confession  hy  Jones  that  they 
had  been  married,  and  perhaps  ''  duly  "  married.  But  the  lawful- 
ness of  that  marriage  could  not  be  established  by  such  confession, 
nor  by  the  plaintiff's  allegation.  Being  incapable  of  contracting 
the  marriage  relation  by  reason  of  Jones  having  a  former  wife  liv- 
ing at  the  time,  they  were  equally  incapable  of  establishing  its  law- 
fulness by  such  allegation  and  confession.  The  same  inability 
which  prevented  the  marriage  ceremony  from  being  effectual  for 
any  purpose  was  equally  potent  to  prevent  its  lawfulness  being 
established  by  the  declarations  or  confessions  of  either  of  the  parties 
to  it.  .  The  allegation  in  the  complaint  as  to  the  lawfulness  of  the 
marriage  was  a  mere  conclusion  of  law  from  the  fact  of  marriage 
therein  alleged.  The  allegation  of  a  mere  conclusion  of  law  cannot 
be  treated  as  an  allegation  of  an  issuable  fact.  Pratt  v.  Lincoln 
Co.,  61  Wis.  62.  It  follows  that  the  finding  of  the  court,  that  each 
and  every  allegation  of  the  complaint,  was  true,  must  be  confined 
to  the  facts  therein  stated,  and  cannot  be  extended  to  the  conclu- 
sions of  law  therein  alleged. 

The  invalidity  of  that  marriage  did  not  depend  upon  any  of  the 
facts  or  circumstances  stated  in  that,  complaint,  but  upon  facts 
wholly  outside  and  entirely  independent  of  any  thing  therein  stated. 
Since  the  invalidity  of  that  marriage  depended  entirely  upon  facts 
dehors  the  complaint  in  the  divorce  suit,  and  since  Jones  made  no 
answer  setting  up  such  facts  or  otherwise,  it  is  evident  that  the 
validity  of  that  marriage  was  not  involved  in  that  suit,  and  hence 
could  not  be  therein  determined.  There  is  nothing  in  tlie  record 
indicating  that  the  court  undertook  to  determine  that  question. 
True,  as  already  suggested,  the  fact  of  marriage  was  incidentally 
cognizable.  The  decree  of  divorce  from  the  bond  of  matrimony 
presupposed  the  relation  of  husband  and  wife,  and  consequently 
a  previous  marriage.  So  the  four  years'  cohabitation  presupposed 
a  previous  marriage,  and  the  marriage  ceremony  presupposed  the 
capacity  to  marry.  But  the  question  is  whether  any  or  all  of  these 
things  precluded  the  plaintiff  in  this  action  from  showing  by  facts 
dehors  the  divorce  record  that  there  was  at  the  time  of  the  alleged 
marriage  no  capacity  on  the  part  of  Jones  to  contract  any  mar- 
riage with  the  plaintiff  or  any  one  by  reason  ot  his  being  at  t\w 
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time  (he  liusbuu^  uf  another  woman.  Of  course  there  is  an  incon- 
sistency in  speaking  of  two  persons  being  divorced  from  the  bond 
of  matrimony  when  in  law  no  such  bond  ever  existed  between  them; 
but  it  is  no  more  inconsistent  than  to  speak  of  such  persons  being 
married,  when  in  law  there  could  be  no  such  marriage.  There  was 
a  marriage  ceremony,  but  in  law  no  marriage.  There  was  in  form 
the  dissolution  of  such  marriage,  when  in  law  none  existed.  The 
divorce  record  was  admissible  in  evidence  as  a  confession  of  mar- 
riage by  the  plaintiff,  but  it  was  not  necessarily  conclusive.  20  How. 
St  Tr.  540;  Parsons  v.  Copeland,  54  Am.  Dec.  628;  HMrodk  v. 
State,  84  Ark.  511;  8.  c,  36  Am.  Bep.  17;  State  v.  Goodrich,  14 
W.  Va.  834. 

The  legality  of  the  marriage  was  at  most  a  *'  matter  incidentally 
cognizable"  in  the  divorce  suit,  and  merely  ''inferable  by  argument 
from  the  judgment,"  and  hence  was  an  exception  to  the  rules  of 
conclusiveness  already  mentioned.  In  the  case  in  Groke,  Eliza- 
beth>  cited,  the  defendant,  a  female,  was  sued  upon  a  bond.  She 
pleaded  in  effect  that  at  the  time  of  making  the  bond  she  was  the 
wife  of  John  Inglebert,  who  was  still  living,  and  hence  that  she 
was  not  bound.  The  plaintiff  replied  in  effect  that  at  the  time  of 
the  alleged  marriage  Inglebert  had  another  wife  living,  and  that 
after  the  making  of  the  bond  there  was  a  suit  in  the  spiritual  court 
between  her  and  Inglebert  wherein  the  marriage  between  them  was 
by  sentence  adjudged  void  and  to  be  nulL  This  replication  was 
held  good  on  demurrer,  on  the  ground  that  the  judgment  was  sim- 
ply declaratory  of  a  void  marriage,  ''and  therefore  there  needed 
not  any  such  sentence  of  divorce,  for  it  was  void  ab  initio,  and  she 
always  sole."  In  the  Duchess  of  Kingston's  case,  one  of  the  ques- 
tions put  to  the  judges  was  "  whether  a  sentence  of  the  Spiritual 
Court  against  a  nuuriage,  in  a  suit  for  jactitation  of  marriage, 
is  conclusive  evidence  so  as  to  stop  the  counsel  for  the 
crown  from  proving  the  said  marriage  in  an  indictment 
for  polygamy."  20  How.  St.  Tr.  537.  This  question  was 
answered  in  the  negative.  Page  544.  The  trial  proceeded  and 
the  lords  were  unanimous  in  finding  the  duchess  guilty  of  bigamy, 
notwithstanding  the  sentence  of  the  Spiritual  Court,  having  exclu- 
sive jurisdiction,  against  the  validity  of  the  first  marriage  on  the 
ground  of  nonage.  20  How.  St.  Tr.  623-625.  This  of  course  was 
upon  the  ground  that  the  case  did  not  come  within  either  of  the 
roles  stated,  but  within  the  exception  stated.     In  that  case   fche 
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question  of  the  legality  of  the  marriage  had  beea  directly  passed 
upon  by  the  Spiritual  Gourt»  but  it  was  not  conclusive  in  the  prose- 
cution for  bigamy.  Estoppels,  to  be  binding,  must  be  mutual^  and 
rliis  doctrine  is  not  confined  strictly  to  mere  actions  in  person  am. 
Chandler's  Appeal,  100  Penn.  St.  262;  Owynn  y.  Hamilton^ a  Aiiui'r, 
29  Ala.  233;  Bradley  t.  Briggs,  55  Oa.  854;  Roach  t.  Oarvan,  1 
Ves.  Sr.  157;  Bur  ten  y.  SAannoii,  3  Gray,  387.  Therefore  a  person 
who  is  not  himself  bound  by  a  judgment  cannot  set  it  up  against 
another. 

It  is  difficult  to  see  how  Lewis  Williams  could  have  been  bound 
by  the  divorce;  and  if  he  could  not,  then  certainly  the  defendant 
cannot.  But  there  is  another  reason  why  that  decree  of  divorce  is 
not  conclusive  on  the  plaintiff  in  this  action.  It  was  not  instituted 
for  the  purpose  of  determining  the  validity  of  the  marriage.  On 
the  contrary  it  assumed  the  validity  of  the  marriage,  and  sought 
the  dissolution  thereof.  The  institution  of  such  a  suit  naturally 
raised  an  inference  of  the  validity  of  the  marriage.  But  this  infer- 
ence  was  not  strengthened  by  the  nature  of  the  decree  rendered. 
In  fact  the  inference  would  have  been  equally  strong,  and  even 
stronger,  had  the  court  denied  the  divorce.  In  such  a  suit,  and 
without  any  allegations  of  fact  showing  the  invalidity  of  the  mar- 
riage, it  would  seem  that  the  court  had  no  authority  to  determine 
its  validity  or  invalidity,  even  had  it  attempted  to  do  so.  The  only 
power  the  court  possessed  to  grant  any  divorce  was  such  as  was 
given  by  the  statutes.  Barker  v.  Dayton^  28  Wis.  367;  Hopkins  v. 
Hopkins,  39  Wis.  167;  Bacon  v.  Bacon,  43  Wis.  197;  Cook  v.  Cook, 
56  Wis.  203;  8.  c,  43  Am.  Eep.  706. 

Under  the  statutes  **  the  Circuit  Court  has  jurisdiction  of  all 
actions  to  affirm  or  annul  a  marriage,  or  for  a  divorce.*'  §  2348,  B. 
S.  When  the  action  is  for  a  divorce  for  any  of  the  causes  named 
in  the  statutes,  it  is  necessarily  upon  the  assumption  that  there  has 
been  a  valid  marriage,  or  one  binding  at  least  until  adjudged  void. 
But  when  the  validity  of  the  marriage  itself  is  to  be  determined 
then  the  action  should  be  to  affirm  or  to  annul  the  marriage,  and 
the  judgment  of  affirmance  or  nullity  therein  is  made  by  statute 
'^ conclusive  upon  all  persons  concerned."  §§2348,  2350,  2351, 
2352.  Such  an  action  is  in  effect  the  old  suit  for  jactitation  of 
marriage.  Such  a  suit  in  a  case  like  this  is  unnecessary,  but  is 
provided  for,  and  of  course  can  be  maintained.  Rawdon  v.  RatO' 
dony  supra;  Glast  v.  Olay^s,   supra;    Tefft  v.    Tefft,  supra;    Wight" 
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man  v.  WigAtman,  supra.  No  such  salt  between  the  plaintiff  and 
Jones  was  ever  commenced,  tried  or  determined.  The  validity  of 
that  marriage  could  not  be  tried  upon  the  complaint  in  the  divorce 
gait  filed  by  the  plaintiff  and  Jones'  default.  Anonymous^  15  Abb. 
Pr.  (N.  S.),  171;  §  288r,,  R.  S.  The  statutes  having  made  a  clear 
distinction  between  an  action  to  affirm  or  to  annul  the  validity  of  a 
marriage  and  an  ordinary  action  for  a  divorce,  it  follows  that  an 
ordinary  decree  in  such  action  of  divorce  cannot  have  the  same 
effect  as  to  the  validity  of  the  marriage  as  a  decree  in  an  action  for 
affirmance  or  annulment.  Thus  it  appears  that  the  validity  of  the 
marriage  between  the  plaintiff  and  Jones  was  never  tried  or  de- 
termined in  the  divorce  suit.  Certainly  the  validity  of  the  marriage 
between  the  plaintiff  and  Williams  was  never  tried  in  that  suit. 

The  doctrine  is  familiar  that  there  can  be  no  estoppel  any  further 
than  jurisdiction  of  the  subject-matter  has  been  obtained.  Cuok 
V.  Cook,  56  Wis.  205-218;  8.  c,  43  Am.  Rep.  106.  So  there  can 
be  no  estoppel  upon  questions  not  determined,  and  upon  the  plead- 
ings not  determinable.  As  we  have  seen,  the  marriage  between 
the  plaintiff  and  Jones  was  absolutely  void  ab  initio,  without  any 
judgment  of  divorce  or  other  legal  proceeding,  and  hence  the  mar- 
riage between  plaintiff  and  Williams  was  valid  and  binding.  Such 
being  the  state  of  the  case  it  would  be  absurd  to  hold  that  the 
plaintiff  is  conclusively  estopped  by  the  subsequent  judgment  of 
divorce  from  showing  that  she  was  never  the  lawful  wife  of  Jones, 
but  was  the  lawful  wife  of  Williams.  1  Bish.  Mar.  &  Div.  (6th  ed. ), 
§  105,  and  cases  there  cited;  2  Oreenl.  Ev.,  §  464.  It  follows  that 
the  plaintiff  is  the  lawful  widow  of  Lewis  Williams,  deceased,  and 
as  such  is  entitled  to  dower  in  the  premises  in  question,  with  dam- 
ages for  the  withholding  thereof  ^m  the  time  of  making  demand 
therefor.     Hunger  v.  Perkins,  62  Wis.  499. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded  with  direction  to  enter  judgment  in  fayor  of  the  plaintiff 
in  aooordanoe  with  this  opinion* 
Vol.  Lin  — 84 
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LuBBKE  y.  Ohioago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany. 

(flB  wia.  n. ) 

MaaitrandmrwaiiU — nsffUg€mo$  -^  dangerous  empla^meni  ^fM(m  onwuii. 

The  plaintiff,  in  the  employ  of  a  railway  company,  went  onder  a  car  standing 
alone  on  a  repair  track,  by  order  of  his  foreman,  to  repair  it,  and  was  there 
injured  by  the  starting  of  the  car  by  an  advancing  train.  The  defendant 
had  provided  a  watchman  to  guard  the  plaintiff  from  danger.  HM^  that 
the  defendant  was  not  liable  for  the  watchman's  neglect  of  his  duty. 

ACTION  for  personal  in  juries  by  negligence.    The  opinion  statea 
the  case.     The  plaintiff  had  judgment  below. 

J.  W.  Cary,  D.  S.  Wegg  and  Burton  Hanson,  for  appellant. 

Charles  M.  BicSj  tot  respondent 

;  Lyon,  J.  This  case  was  here  on  a  former  appeal  by  the  plain- 
tiff from  a  judgment  of  nonsuit,  and  is  reported  in  59  Wi&  127;  8. 
d.,  48  Am.  Bep.  483.  That  judgment  was  reversed  by  a  divided 
court  (Cassoday  and  Taylob,  JJ.,  dissenting)  on  the  ground  that 
it  was  the  duty  of  the  defendant  company  to  provide  a  watchman 
to  prevent  any  collision  by  other  cars  with  that  under  which  the 
plaintiff  was  at  work,  and  there  was  no  evidence  whatever  that  the 
company  had  performed  that  duty.  The  cause  has  been  again 
tried,  and  the  plaintiff  recovered  a  judgment,  from  which  the 
defendant  appeals. 

The  testimony  on  the  two  trials  is  substantially  the  same,  except 
that  on  the  last  trial  it  was  abundantly  proved  —  indeed  there  \s 
no  evidence  to  the  contrary  —  that  while  the  plaintiff  was  under 
the  car  three  trainmen  in  the  employ  of  the  defendant  were  stand- 
ing  by  the  car,  and  that  it  was  the  duty  of  each  of  them,  incident 
to  his  employment,  to  act  as  a  watchman  to  protect  the  plaintiff 
from  injury. 

True,  no  written  or  published  regulation  of  the  company  to  that 
effect  was  shown;  neither  did  any. witness  in  the  employ  of  the 
company  testify  that  he  had  been  charged  by  any  officer  of  the 
company  with  the  duty  of  watching  for  the  safety  of  other  employees 
working  under  cars  upon   the  tracks;  but  many  such  witnes8o>( 
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tedtitied  ibut  tlieir  duty  iu  that  behalf  was  well  understood  by  them 
and  other  employees  of  the  company.  It  was  a  sort  of  common 
law  of  the  company,  obligatoiy  upon  its  employees,  and  as  thor- 
oaghly  understood  by  them  as  though  it  had  been  embodied  in  the 
printed  regulations  and  read  by  the  ofiScers  of  the  company  to 
them.  It  thus  became  a  rule  or  custom  of  the  company,  as  well  as 
an  understanding  between  its  employees. 

The  jury  found  that  it  was  not  a  rule  or  custom  of  the  company, 
imposed  by  it  upon  its  employees,  that  they  should  watch  for  the 
safety  of  their  fellow- workmen  in  positions  of  danger.  This  find- 
ing is  the  basis  of  the  judgment  for  the  plaintiff,  and  yet,  as  we 
understand  the  evidence,  it  is  entirely  unsupported  by  the  testi- 
mony. The  undisputed  evidence  establishes  a  perfect  defense  to 
the  action,  and  the  court  should  have  directed  a  verdict  for  the 
defendant,  or  at  least  should  have  granted  the  motion  of  the  defend- 
ant for  a  new  trial. 

The  case  is  somewhat  voluminous,  and  a  special  verdict  was  taken 
in  the  form  of  answers  to  twenty-five  questions.  It  is  unnecessaiy 
lo  set  out  the  special  verdict,  or  to  comment  on  the  details  of  the 
case.  The  decisive  question  is,  did  the  defendant  provide  a  watch- 
man to  guard  the  plaintiff  from  danger  while  at  work  under  the  car? 
As  already  stated,  the  undisputed  evidence  answers  this  question  in 
the  affirmative,  and  the  answer  is  fatal  to  a  recovery  in  the  action. 

Bt  th£  Court.  Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 

Judgment  reversed. 


Ckbam  Oity  Rau^boad  Oompany  v.  Chicago,  Milvt aukbb  and 

St.  Paul  Railway  Company. 

(tt  Wte.  88.) 
Goniraet —  "awrio^f"  — fiar 

"  Ouiiage,''  as  anarttdeof  freight  in  a  bill  of  lading,  does  not  inelade  a  street 

railway  oar.* 

ACTION  for  injuries  to  a  street  car  in  transit.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

•See  iMata  v.  Third  Ave,  B.  Oo.  (47  N.  Y.  134)  7  Am.  Rep.  418.  note  to  Cane 

V.  LetDi$,  ante. 
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John  W.  Gary,  D.  S.  Wegg,  Burton  Hanson,  and  H.  H.  Meld, 
for  appellant. 

Wmfield  Smith,  for  respondent. 

Taylor,  J.  This  action  was  brought  by  the  respondent,  a  street 
railroad  company  in  the  city  of  Milwaukee,  to  recover  damages  for 
injuries  done  to  a  street  car  while  in  transit  from  the  city  of  New 
York  to  the  city  of  Milwaukee.  The  appellants  are  the  carriers 
who  transported  the  car  from  New  York  to  Milwaukee.  There  is 
no  dispute  as  to  the  facts.  The  car  was  delivered  to  one  of  the 
appellants  in  New  York  in  good  order.  When  it  arrived  in  Mil- 
waukee, and  before  the  same  was  delivered  to  the  respondent,  it  had 
been  injured.  A  hole  was  broken  in  the  rear  end  of  the  car  and 
the  sill  was  broken  and  split.  The  amount  of  damage  done  to  the 
car  as  found  by  the  jury  is  not  in  dispute.  The  respondent  ob- 
tained judgment  in  the  County  Court  and  the  defendants  appeal 
to  this  court. 

The  bill  of  lading  upon  which  the  car  was  transported  from  New 
York  to  Milwaukee  is  headed  as  follows: 

*' Canada  Southern  Line. — Fast  Freight  Line. — From  New 
York,  Boston  and  all  New  England  points  to  the  west,  north-west 
and  south-west,  through  without  transfer  in  cars  of  this  line. 
Marks:  Cream  City  R.  Co.,  Milwaukee,  Wis.  (Canada  Southern 
Line.)  Bill  of  lading  from  New  York  to  Milwaukee  depot  No. 
413  Broadway,  New  York,  December  2,  1882.  Received  from  John 
Stephenson  Company  (limited),  in  apparently  good  order  (except 
as  noted),  the  following  packages  (contents  and  value  unknown) 
marked  as  in  the  margin,  viz. :  Two  (2)  new  street  cars  on  wheels, 
Nob.  61  and  63,  covered,  fixtures  packed  inside.  Both  loaded  on 
one  (1)  flat  car.  Estimated  weight,  20,000  lbs.  To  be  forwarded 
to  Milwaukee,  Wis.  It  being  expressly  understood  that  in  consid- 
eration of  issuing  this  through  bill  of  lading  and  guaranteeing  a 
through  rate,  the  Canada  Southern  Line  i*eserves  the  right  to  for- 
ward said  goods  by  any  railroad  line  between  point  of  shipment  and 
destination,  and  under  the  following  conditions: 

[Here  follow  several  conditions,  none  of  which  are  material  in 
the  determination  of  this  case,  except  the  following:] 

**  Carriages  and  sleighs,  eggs,  furniture,  looking-glasses,  glass 
and  crockery  ware,  acids,  machinery,  stoves  and  castings,  rough 
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marble,  mii£ical  instniinents,  liqaon  put  in  j^ass  or  earthem  ware^ 
aad  all  other  frail  and  brittle  articles^  fruit  and  all  other  perishable 
goods  will  only  be  taken  at  the  owner's  risk  of  fractore  or  injoiy 
during  the  coorae  of  transportation,  loading  and  unloading,  unless 
speciailly  agreed  in  writing  to  the  contrary.  *  •  *  The  accep- 
tance of  this  bill  of  lading  or  receipt  for  goods  made  subject  to  the 
conditions  of  this  bill  of  lading  makes  this  an  agreement  between 
the  Canada  Southern  Line  and  carriers  engaged  in  transporting 
said  goods  and  all  parties  interested  in  the  property." 

It  is  claimed  by  the  learned  counsel  for  the  appellants  that  under 
this  bill  of  lading  the  carriers  are  not  liable  for  any  injury  done  to 
the  plaintiff's  street  car  while  in  transportation  unless  it  be  affirm- 
atively established  by  the  evidence  that  the  injury  was  occasioned 
by  then^ligence  of  the  carriers,  or  some  one  of  them,  or  of  their 
agents  or  servants.  This  claim  for  exemption  from  liability  on  the 
part  of  the  appellants  ia  based  wholly  on  the  clause  m  the  bill  of 
lading  above  quoted;  and  it  is  insisted  that  there  was  no  evidence 
given  on  the  trial  which  tended  to  prove  that  the  injury  to  the  car 
was  caused  by  the  negligence  of  the  carriers  or  of  their  servants, 
agents  or  employees. 

It  is  claimed  by  the  learned  counsel  for  the  appellants  that  a 
street  railroad  car  is  a  "  carriage,"  within  the  meaning  of  that  word 
as  used  in  said  bill  of  lading,  and  therefore  the  carriers  are  not  lia- 
ble for  the  injury  to  the  same,  except  upon  clear  proof  of  negligence 
on  their  part  causing  the  injury.  The  law  seems  to  be  settled  that 
a  common  carrier  may  by  express  contract  limit  his  liability  as 
such  carrier;  and  when  he  has  so  limited  his  liability,  he  can  only 
be  held  liable  for  a  loss  of  goods  intrusted  to  his  charge,  or  for 
injury  to  the  same  while  in  his  possession,  upon  proof  that  the  loss 
or  injury  was  the  result  of  the  negligence  of  himself,  his  agents  or 
employees. 

In  construing  contracts  limiting  the  liability  of  common  carri- 
ers, the  provisions  of  the  contract  are  not  to  be  construed  liber- 
ally in  favor  of  the  carriers.  Black  v.  Goodrich  Transp.  Co.,  55 
Wis.  319,  322,  and  cases  cited  in  brief  of  the  respondent.  Under 
this  rule  we  are  clearly  of  the  opinion  that  the  word  '^  carriage," 
as  used  in  said  bill  of  lading,  when  considered  in  connection  with 
the  other  things  from  which  exemption  from  liability  is  sought  by 
the  carrier,  cannot,  except  by  the  most  enlarged  construction,  be 
held  to  mclude  a  street  railroad  car.    The  carriers  in  this  same  bill 
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of  lading  call  this  thing,  which  is  said  to  be  a  '^  carriage"  within 
the  ordinary  meaning  of  that  word,  a  '' street  railroad  car  on 
wheels."  They  do  not  designate  it  as  a  railroad  '^  carriage,"  but  a 
'^car.*'  To  the  ordinary  mind,  in  this  country  at^least,  the  word 
'^carriage"  alone  does  not  convey  the  idea  of  a  railroad  car,  or  of 
a  street  railroad  car,  nor  does  it  even  conyey  the  idea  of  a  wheeled 
yehicle  used  for  the  transportation  of  merchandise  or  products  used 
in  ordinary  business.  The  idea  conveyed  is  a  vehicle  used  for  the 
transportation  of  persons  either  for  pleasure  or  business,  and  drawn 
by  horses  or  other  draught  animals  over  the  ordinary  streets  and 
highways  of  the  country,  and  not  cars  used  ezclusiveljr  upon  rail- 
roads or  street  railroads  expressly  constructed  for  the  use  of  such 
cars.  As  yet  in  this  country  the  vehicles  used  for  the  transporta- 
tion of  passengers  on  railroads  and  street  railroads  are  generally 
called  cars,  and  occasionally  coaches,  seldom,  if  ever,  '' carriages." 
The  definition  given  by  the  older  lexicographers  of  the  word  ^'car- 
riage  "  was  of  the  most  general  and  indefinite  kind,  but  that  given 
by  those  writing  in  our  own  times  is  more  in  consonance  with  the 
restricted  and  more  definite  meaning  of  the  word  as  understood  by 
people  in  general. 

Johnson,  in  his  dictionary,  dating  back  130  years,  defines  the 
word  "  carriage "  as  "a  vehicle;"  "that  in  which  any  thing  is 
carried."  In  later  years  Worcester  defines  it  as  ''any  vehicle  on 
wheels  ;  especially  a  vehicle  of  pleasure,  or  for  the  conveyance  of 
passengers."  Webster,  as  '^  that  which  carries  or  conveys  on  wheels  ; 
a  vehicle  especially  for  pleasure  or  for  passengers ;  sometimes  for 
burdens,  as  a  close-carriage,  a  gun-carriage."  In  the  Imperial  Dic- 
tionary, which  is  the  latest  authority,  '^  carriage  "  is  defined  as  'Hhat 
which  carries,  especially  on  wheeb  ;  a  vehicle.  This  is  a  general 
term  for  a  coach,  chariot,  chaise,  gig,  sulky  or  other  vehicle  on 
wheels — as  a  cannon-carriage  on  trucks,  a  block-carriage  for  mort- 
ars, and  a  truck-carriage.  Appropriately  the  word  is  applied  to  a 
coach,  and  carts  or  wagons  are  rarely  called  carriages."  If  the 
definition  given  by  Johnson  was  the  true  definition  of  the  word  in 
his  time,  it  will  be  seen  by  a  reference  to  the  definition  in  the  Im- 
perial Dictionary  that  its  common  and  ordinary  meaning  has  been 
restricted  to  those  vehicles  which  are  used  for  the  carriage  of  per- 
sons, such  as  a  coach,  etc.,  and  does  not  include  those  wheeled 
vehicles  which  are  used  for  the  carriage  of  burdens  only,  such  as 
wagons  or  carts,  and  most  clearly  does  not  include  railroad  cars,  * 
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which  can  be  used  only  on  roads  properly  constructed  for  their  use. 
Neither  Webster,  Worcester  nor  the  Imperial  Dictionary  mentions 
railroad  cars  as  coming  within  the  common  and  ordinary  meaning 
of  the  word  carriage. 

It  is  undoubtedly  true  that  the  word  ''  carriage "  might  some- 
times be  construed  to  include  railroad  cars  and  other  yehicles  not 
coming  under  the  denomination  of  coach,  chaise,  chariot,  gig  or 
sulky.  The  meaning  to  be  given  a  word  which  may  be  used  to 
designate  a  yariety  of  things  must  in  all  cases  depend  upon  its 
associations  and  the  subject-matter  in  relation  to  which  it  is  used. 
The  association  in  which  the  word  is  found  in  the  bill  of  lading  in 
question  in  this  case,  to  our  minds,  clearly  points  to  a  meaning 
which  excludes  the  idea  of  a  railroad  car  or  street  railroad  car.  All 
its  associates  are  things  either  fragile  in  their  nature,  or  such  as  are 
easily  damaged  by  exposure  or  perishable.  Railroad  and  street  cars 
are  not  the  natural  associates  of  the  other  articles  mentioned  in 
the  exemption  clause.  We  must  therefore  hold  that  the  street  car 
which  was  injured  in  this  case  was  not  a  carriage  within  the  mean- 
ing of  the  bill  of  lading,  and  so  the  plaintiff  was  entitled  to 
recoYcr  upon  proof  of  the  injury  while  in  the  possession  of  the 
defendants  as  common  carriers. 

[Minor  points  omitted.] 

By  the  Ooubt — ^The  judgment  of  the  County  Oourt  is  affirmed. 

JudgmmU  affirtMd. 


HOEGIB  y.  OhIOAGO,  MlLWAlTKBI  AND  St.    PaUL  RAILWAY  OOM- 

PAKY. 

(»  Wis.  100.) 

Oofrrier — baggage — m&rehandUe. 

A  railway  oompany  is  liable  as  an  insurer  for  the  loss  of  sample-tmnks  of  a 
travelling  salesman,  accepted  by  it  as  baggage,  when  it  knew  their  contents; 
bat  only  for  a  reasonable  time  after  reaching  the  destination.* 

ACTION  for  baggage  burned.     The  head-note  and  last  para- 
graph of  the  opinion  show  the  facts.     The  defendant  had 
judgment  below. 

*  See  BlumanOe  r.  FU(Mwrg  B.  Co.  (127  Mass.  822),  84  Am.  Bep.  876. 
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John  W.  Oary,  D,  S.  Wogg,  and  Burton  Hanson,  for  respondent. 

Oassodat,  J.  Which  party  mnst  anfler  the  loss  of  the  trunks 
and  their  contents,  upon  the  facts  stated?  The  counsel  for  the 
plaintiffs  frankly  concedes  that  if  the  trunks  and  their  contents  are 
to  be  regarded  as  baggage,  and  the  stringency  of  the  defendant's 
liability,  after  the  trunks  arriyed  at  Hastings,  is  to  be  no  greater 
than  in  the  case  of  ordinary  baggage,  then  that  there  can  be  no 
recoTery.  With  equal  frankness  the  counsel  for  the  defendant  con- 
cedes that  if  the  trunks  and  their  contents  are  to  be  regarded  as 
freight,  and  the  stringency  of  the  defendant's  liability,  after  the 
trunks  arrived  at  Hastings,  is  to  be  the  same  as  in  the  cases  of 
ordinary  freight,  then  that  the  defendant  is  liable.  The  learned 
counsel  on  both  sides  assert  that  there  is  no  reported  case  inyolying- 
the  precise  question  here  presented.  With  faith  in  the  fidelity  of 
their  research,  and  a  clear  conyiction  as  to  what  the  law  in  such 
cases  ought  to  be,  and  as  we  think,  is,  we  haye  made  no  attempt  to 
examine  through  the  multitude  of  cases  bearing  upon  the  question, 
m  yerification  of  their  assertion.  Had  the  defendant  failed  to 
deliver  the  trunks  at  the  depot  in  Hastings,  and  had  they  been 
destroyed  in  transit,  or  carried  elsewhere  and  lost,  then  the  defend- 
ant might  have  been  liable  for  their  value  as  a  common  carrier. 

Dilg  having  engaged  the  defendant  to  transport  the  trunks  as 
his  baggage,  and  the  defendant,  knowing  their  contents,  having 
received  and  checked  them  as  his  baggage,  and  Dilg  and  the  trunks 
having  been  carried  from  Bed  Wing  to  Hastings  on  the  same  pas- 
senger train,  we  must,  under  the  facts  stipulated  and  found,  hold 
that  both  parties  were  by  their  contract  conclusively  estopped  from 
claiming  that  the  trunks  were  not  to  be  carried  as  baggage,  or  that 
they  were  not  to  be  received,  treated,  and  cared  for  on  their  arrival 
at  Hastings  as  baggage,  and  not  as  ordinary  freight.  In  one  por- 
tion  of  the  opinion  in  the  recent  case  of  Texas,  etc.,  R.  Co,  v.  Capps^ 
23  Am.  Law.  Reg.  377,  not  cited  by  counsel,  this  proposition  is 
asserted  so  far  as  estopping  the  railroad  company.  But  it  is  well 
established  that  estoppels,  to  be  binding,  must  be  mutual. 

Under  that  contract  the  defendant  was  bound  to  safely  carry  the 
trunks  and  their  contents  to  the  passenger  depot  at  Hastings,  and 
there  place  them  upon  the  platform  or  other  customary  place  of 
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delivery,  aind  keep  them  there  for  a  sufficiently  reaBonable  length 
of  time  for  the  duplicate  checks  to  be  presented  and  the  trunks 
claimed.  Paiseheider  t.  O.  W.  R.  Co.,  2  Exch.  Div.  153;  Din^ 
inny  v.  .V.  Y.  £  N.  H.  R.  Co.,  49  N.  Y.  646;  Ouimit  v.  Hmshaw, 
35  Vt.  605;  Hutch.  Carr.,  §§  707-710;  Thomp.  Carr.,  notes,  p.  534> 
§  22.  It  stands  confessed  that  this  duty  of  the  defendant  was  fully 
performed.  Being  performed,  its  duty  as  a  common  carrier  of  bag- 
gage ended,  and  its  duty  as  a  bailee  for  hire  or  a  warehouseman  began. 
Hutch.  Carr.,  §§  707-710;  Thomp.  Oarr.,  notes,  pp.  534,  635,  §  23; 
Roth  T.  B.  £  8.  L.  R.  Co.,  34  N.  Y.  648;  Louisville,  C.  £  L.  R.  Co. 
T.  Mohan,  8  Bush,  184;  C,  R.  I.  &  P.  R.  Co.  v.  Boyce,  73  111.  610; 
a.  c,  24  Am.  Rep.  208;  Texa$,  etc.,  R.  Co.  y.  Capfjs,  supra.  That 
duty  required  the  defendant  to  then  place  the  trunks  in  a  proper  and 
suitable  baggage-room,  and  then  exercise  ordinary  care  and  diligence 
in  safely  keeping  them  there.  These  things  were  done.  The  destruc- 
tion by  fire  being  without  the  fault  or  negligence  of  the  defendant, 
there  was  no  liability. 
Btthb  OoUBT.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


MoLaughuk  y.  WnrvBB. 
(98  wis.  no.) 

Wrentfortmd  adndnUiraior -^  aetian  on  their  own  e^mtraeU^^eou/Uer-etafm. 

In  an  action  by  an  administrator  on  a  contract  made  with  him  in  that  capacity, 
the  defendant  may  not  set-off  or  counter-claim  a  demand  due  from  the  in- 
testate  to  him. 

ACTION  for  money  received  for  and  goods  sold  by  the  plaintiff^ 
as  administrator.     The  opinion  states  the  point.     The  plain* 
tiff  had  judgment  below. 

Geo.  B.  Goodwin  and  W.  H.  Austin,  for  appellant 

Flander  A  Bottum,  for  respondent. 

Taylor,  J.     The  only  material  question  in  this  case  is  the  one 
raised  upon  the  rejection  of  all  evidence  on  the  part  of  the  defend- 
ant tending  to  prove  the  allegations  of  the  defense  or  of  the 
V0L.LIII  — 86 
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counter-claim.  The  defensive  matter  in  the  answer,  if  a  defense  at 
all,  must  be  held  so  upon  the  ground  that  the  facts  alleged  show  a 
settlement  between  the  plaintiff,  as  administratrix,  us  to  the  monej 
in  the  defendant's  hands  belonging  to  the  estate,  and  the  appropri- 
ation of  such  money  in  his  hands  to  the  payment  and  satisfaction 
of  his  claim  against  the  estate  of  the  intestate. 

The  allegations  in  the  defensive  part  of  the  answer  require  a 
most  liberal  construction  in  order  to  make  out  such  a  defense  ;  but 
admitting,  for  the  purposes  of  this  decision,  that  such  defense  is 
set  up  in  the  answer,  does  it  state  a  legal  defense  to  the  plaintiff's 
cause  of  action?  We  think  the  question  must  be  answered  in  the 
negative.  In  the  first  place,  the  rule  seems  to  be  well  established 
that  in  an  action  brought  by  an  executor  or  administi'ator  upon  a 
contract  made  by  such  executor  or  administrator  himself,  after  the 
death  of  the  testator  or  intestate,  or  to  recover  assets  belonging  to 
the  estate  in  the  hands  of  a  third  person,  a  claim  due  from  the 
deceased  to  the  defendant  cannot  be  set-off  or  counterclaimed. 
The  reason  of  the  rule  is  that  •in  all  such  cases  the  allowance  of 
such  set-off  or  counter-claim  would  necessarily  destroy  the  equal 
and  just  distribution  of  the  assets  belonging  to  the  estate  among 
the  creditors  in  every  case  where  the  assets  were  insufficient  to  pay 
all  the  debts  of  the  deceased.  Aldrich  v.  Campbell,  4  Gray,  284 
Smith  V.  Boyer,  2  Watts,  173  ;  Aiken  v.  Bridgman,  3?  Vt.  249 
Woodward  v.  McOaugh,  8  Mo.  161;  NetohaU  v.  Tumey,  14  111.  338 
Pattereon  v.  Paiterson,  59  N.  Y.  674;  s.  c,  17  Am.  Bep.  384 
Lawrence  y.  Vilas,  20  Wis.  381,  389-391 ;  3  Williams  Ex'rs  (7th 
Am.  ed.),  1876,  bottom  paging,  note  p ;  Lamiarde  v.  Older,  17 
Beav.  542 ;  Wrout  v.  Dawes,  21  Beav.  369 ;  Booi  v.  Taylor,  20 
Johns.  137 ;  Steel  v.  Steel,  12  Penn.  St.  64  ;  Shipman  v.  Thompson, 
Willes,  103.  Again,  to  allow  the  administrator  to  bind  the  estate 
by  the  appropriation  of  the  debts  due  to  the  estate,  not  due  from 
the  defendant  to  the  intestate  in  his  life-time,  to  be  applied  to  the 
satisfaction  of  a  debt  due  the  defendant  upon  a  contract  made  with 
the  intestate,  would  oi)en  the  door  for  avoiding  the  statute,  which 
requires  that  all  such  claims  against  the  estate  must  be  presented  to 
and  allowed  by  commissioners  appointed  by  the  County  Court,  or  by 
the  judge  of  the  court,  as  provided  by  chapter  165,  R.  S.  1878 ; 
and  for  the  allowance  of  claims  against  the  estate  which  had  been 
barred  by  the  provisions  of  section  3844  of  said  chapter,  because 
not  presented  and  allowed  as  required  by  law. 
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If  any  assets  of  the  intestate  in  the  hands  of  the  administrator, 
other  than  a  debt  due  to  the  estate  from  the  defendant  upon  a  con- 
tract made  with  the  intestate  in  his  life-time,  can  be  appropriated 
to  the  satisfaction  of  a  debt  due  from  the  intestate  to  such  a  de- 
fendant, it  can  only  be  done  in  a  case  where  it  is  made  to  appear 
affirmatively  that  the  assets  in  the  hands  of  the  administrators  are 
abundantly  sufficient  to  pay  all  the  expenses  of  the  administration, 
the  expenses  of  the  last  sickness  of  the  deceased,  and  his  funeral 
expenses,  and  that  at  the  time  such  appropriation  by  the  adminis- 
trator was  made,  the  claim  of  the  defendant  against  the  estate  had 
not  been  barred,  because  not  presented  for  allowance  within  the 
time  prescribed  by  law.  In  a  case  of  that  kind  there  would  be  rery 
cogent  reasons  for  holding,  that  in  an  action  by  the  administrator 
to  recoTer  such  assets  of  the  estate  in  the  hands  of  a  defendant, 
such  an  appropriation  of  them  by  the  administrator,  when  clearly 
established,  might  be  upheld  as  a  defense  to  the  action.  See 
Adams  t.  Buttii,  16  Pick.  343 ;  Patterson  v.  Patterson,  59  N.  Y. 
574;  8.'C.,  17  Am.  Bep.  384.  But  that  is  not  this  case^  and  it  is 
not  necessary  therefore  to  pass  upon  the  rights  of  a  defendant 
under  such  circumstanoes. 

[Statutory  consideration  omitted.] 

We  think  the  Circuit  judge  was  right  in  holding  that  the  defen- 
sive matter  stated  in  the  complaint  did  not  constitute  a  defense  to 
the  action,  and  evidence  tending  to  prove  it  was  properly  rejected. 

We  are  also  of  the  opinion  that  the  matters  set  up  by  way  of 
counter-claim  are  not  pleadable  as  a  counter-claim  to  the  plaintifPs 
action,  and  state  no  cause  of  action  against  the  plaintiff  as  adminis- 
tratrix. 

We  agree  with  the  learned  counsel  that  the  claim  set  up  in  the 
counter-claim  is  one  which  commissioners  appointed  to  settle  claims 
against  the  intestate  have  no  jurisdiction  to  settle  or  adjust. 
Section  3838,  R.  S.,  provides  that  upon  granting  letters  of 
administration,  *'  it  shall  be  the  duty  of  the  County  Court  to  receive, 
examine,  and  adjust  the  claims  and  demands  of  all  persons  against 
the  deceased,  and  such  court  may,  in  its  discretion,  upon  the  applica- 
tion of  the  executor  or  administrator,  or  of  any  party  in  interest, 
appoint  not  exceeding  three  suitable  persons  to  be  commissioners, 
to  receive,  examine,  and  adjust  such  claims  and  demands  when,"  etc. 

It  will  be  seen  that  the  demands  and  claims  spoken  of  in  this  sec- 
tion are  only  such  as  existed  at  the  time  of  the  death  of  deoedent. 


276  WISCONSIN, 


McLaughlin  v.  Winner. 


or  Buch  as  resuU  from  contracts  entered  into  by  the  decedent  in  his 
life-time,  and  not  claims  or  liabilities  incurred  by  the  executor  or 
administrator  in  executing  his  trust,  and  arising  after  the  death  of 
the  decedent  8  Williams  Ex'rs  (7th  ed.),  1876,  bottom  paging,  and 
noteo;  Afathewson  v.  Strafford  Bank,  45  N.  H.  104,  109.  As  to 
this  matter  set  up  as  a  counter-claim^  there  is  no  objection  to  it  on 
the  ground  that  it  was  not  presented  either  to  the  County  judge  or 
the  commission  for  allowance.  We  think  it  is  not  pleadable  as  a 
counter-claim  to  the  action  by  the  administratrix,  because  the 
administratrix,  if  liable  to  pay  for  the  services  performed  by  the 
defendant  at  her  request  in  the  settlement  of  the  business  of  the 
estate,  is  personally  liable  therefor,  and  not  in  her  character  as 
administratrix.  It  is  a  general  rule  that  upon  all  contracts  made  by 
an  executor  or  administrator,  in  the  discharge  of  his  duties  as  such, 
he  is  liable  personally,  and  his  liability  does  not  depend  upon  the 
fact  that  he  has  assets  in  his  hands  sufficient  to  discharge  the  debts 
so  incurred  ;  and  the  judgment,  if  any  be  recovered,  is  to  be  satis- 
fied out  of  his  estate,  and  not  out  of  the  estate  of  the  deceased. 
There  are  undoubtedly  exceptions  to  the  general  rule,  but  they 
depend  upon  equitable  considerations,  which  clearly  show  that  the 
estate  in  the  hands  of  the  executor  or  administrator  ought  to  be 
charged  with  the  payment  of  the  claim,  rather  than  the  property  of 
the  executor  or  administrator.  Paiierson  v.  PcUterson^  59  N.  Y. 
574,  586;  s.  o.,  17  Am.  Bep.  384;  Hapgoody.  Houghton,  10  Pick. 
154 ;  Adam$  v.  ButtSy  16  id.  344, 346 ;  FitzhugVs  Ea?r  v.  FUzhugh, 
11  Gratt.  300 ;  s.  c,  62  Am.  Dec.  653  ;  Minor  v.  Minor*s  Adm*r,  8 
Gratt.  1 ;  Jennison  v.  ffapgood,  10  Pick.  77;  8.  o.,  19  Am.  Deo. 
258;  F^rrin  v.  Myrichy  41  N.  Y.  315 ;  Seip  v.  Drachy  14Penn.  St 
352;  Demott  r.  Field,  7  Cow.  58;  MyerY.  Oole,  12  Johns.  349; 
OUIet  V.  ffutchinson^s  AdmWsy  24  Wend.  184 ;  Reynolds  v.  Reynolds^ 
8  Wend.  244  ;  Mathetoson  v.  Strafford  Bank,  45  N.  H.  104,  109 ; 
Goyer  v.  Smith,  1  DaU.  347 ;  Fritz  v.  Thomas,  1  Whart  71  ;  Orier 
V.  Huston,  8  Serg.  &  R  403  ;  8.  c,  11  Am.  Dec.  627 ;  Mastersonr. 
Masterson,  5  Rawle,  139 ;  Powell  v.  Oraham,  7  Taunt  585  ;  Rose 
V.  Fowler,  1  H.  Bl.  108,  109  ;  AsKby  v.  Ashhy,  7  Bam.  ft  C.  444; 
Atchison  V.  Smith,  25  Tex.  228. 

The  cases  of  Patterson  v.  Patterson  and  Adams  v.  Butts,  supn, 
and  Brown  v.  Evans,  15  Eans.  88,  and  Dunne  v.  Deery^  40  Iowa, 
251,  are  exceptions  to  the  general  rule,  and  all  depend  upon  the 
peculiar  nature  of  the  claim  against  the  estate.     They  were  claims. 
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either  for  funeral  ezpenfies  or  tombstones,  which  were  considered 
faneral  expenses.  In  the  first  case,  a  set-off  was  allowed  in  an  ac- 
tion brought  by  an  administrator  upon  a  claim  arising  upon  a  con- 
tract made  by  the  decedent,  but  upon  which  no  liability  accrued 
until  after  the  deaths  and  the  second  was  a  direct  action  against  the 
representative  of  the  deceased.  The  set-off  was  allowed  in  the  New 
York  case,  on  the  ground  that  funeral  expenses  in  that  State,  as  in 
this,  haye  preference  oyer  all  other  claims  against  the  estate,  except 
expenses  of  administration  ;  and  although  rery  little  is  said  on  the 
subject  in  the  case  in  Pickering,  it  is  quite  apparent  that  the  fact 
that  the  claim  had  the  preference  over  all  others  was  the  priacipal 
ground  for  sustaining  the  action.  The  case  in  Kansas  arose  upon 
a  coTonant  made  by  the  administrator  upon  a  sale  of  real  estate  of 
the  intestate,  and  the  set-off  was  allowed  in  an  action  to  recover  the 
purchase-money.  The  case  in  Iowa  was  mostly  for  money  lent  to 
the  administrator  to  pay  the  probate  expenses. 

Perhaps  the  claims  which  the  defendant  sets  up  asa  counter-claim 
in  the  case  at  bar  may  be  denominated  as  expenses  incurred  by  the 
administratiiz  in  settling  the  estate,  and  be  within  the  reasoning  of 
the  courts  in  the  cases  above  mentioned  ;  but  we  are  inclined  to 
think  the  better  rule  is  to  hold  that  all  claims  of  that  kind  come 
within  the  general  rule,  and  that  as  between  the  claimant  and 
representative  of  the  estate,  the  claim  should  be  held  to  be  a  per- 
sonal one  to  be  paid  by  the  administrator,  and  brought  into  his  gen- 
eral account  for  allowance  by  the  county  court,  upon  his  final 
settlement  in  that  court ;  otherwise  the  estate  might  suffer  great 
detriment  in  the  way  of  costs  of  litigation  in  settling  the  claims  for 
such  expenses.  It  has  been  and  is  the  clear  policy  of  the  law  of 
this  State  to  confine,  as  far  as  it  can  be  reasonably  done,  the  settle- 
ment of  all  claims  against  the  estates  of  deceased  persons  to  the 
Oonnty  Ooorts,  acting  as  Courts  of  Probate ;  and  the  jurisdiction  of 
all  other  courts  to  entertain  actions  accruing  in  the  life-time  of  the 
decedent,  or  arising  out  of  contracts  made  by  him,  is  taken  away, 
except  in  a  few  specified  cases,  whenever  the  proper  Oounty  Oourt 
assumes  jurisdiction  by  taking  the  proper  steps  to  do  so  ;  and  in  the 
absence  of  any  proof  on  the  subject  we  must  presume  that  such 
steps  had  been  taken  by  the  Oounty  Oourt  in  the  case  at  bar.  See 
'Lannon  v.  Hackeit,  49  Wis.  261;  Carpenter  v.  JHurphey,  57  Wis.  541. 

The  policy  which  confines  the  jurisdiction  of  such  cases  to  the 
Oounty  Courts  is  clearly  supplemented  by  holding  with  the  gen« 
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end  current  of  authority  that  no  action  can  be  maintained  against 
the  estate  for  a  debt  accruing  upon  a  contract  made  with  the  ad- 
ministrator in  person,  when  the  consideration  for  such  contract  is 
not  based  upon  a  liability  of  the  decedent  to  the  party  to  whom  the 
proTision  is  made.  If  it  be  urged,  as*  it  sometimes  has  been,  that 
such  a  rule  would  work  a  hardship  in  a  case  where  the  administra- 
tor has  incurred  a  liability  for  services  which  have  been  performed 
for  the  benefit  of  the  estate  of  the  intestate,  and  the  administrator 
is  insolvent  and  unable  to  pay,  such  a  state  of  affairs  has  been  held 
by  some  of  the  courts  to  form  an  exception  to  the  general  rule. 
But  in  this  State,  where  the  County  Court  has  ample  and  almost 
exclusive  jurisdiction  over  all  matters  affecting  the  estates  of  de- 
ceased persons,  the  proper  remedy  for  the  party  performing  such 
services  for  the  benefit  of  the  estate,  when  the  administrator  is 
unable  to  pay,  would  be  to  present  his  case  by  petition  to  the  County 
Court  having  jurisdiction  of  the  matter,  praying  that  his  claim  be 
allowed  as  a  part  of  the  expenses  of  the  settlement  of  the  estate, 
and  procure  an  order  from  that  court  for  the  payment  of  what  was 
justly  due  out  of  the  estate  before  the  distribution  thereof.  We  see 
no  reason  why  the  County  Court  would  not  have  jurisdiction  to  act 
upon  such  petition  and  order  the  payment  of  such  claim,  if  just, 
out  of  the  assets  of  the  estate. 

The  offer  of  the  defendant  on  the  trial  to  show  that  the  money 
in  his  hands  belonging  to  the  estate  had  been  in  effect  paid  to  him 
in  satisfaction  for  his  services  performed  for  the  benefit  of  the 
estate  was  a  defense,  if  a  defense  at  all,  not  set  up  in  his  answer, 
and  was  properly  excluded  for  that  reason. 

By  the  Ooubt.    The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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HlETH   y.    OiTT   OF  FOKD  DU  IjAa 

MmMpal  carporaiiofi  —  draim  and  mtlv&rti — nuftue-waier —  k^tmeUffn, 

A  titj  may  not  be  enjoined  from  constracting  draina  and  cnlverta  in  stxeeta, 
merely  because  thej  will  increase  the  flow  of  surface- water  upon  the  land  of 
a  complainant  lot  owner. 

ACTION  for  injunction.     The    opinion  states  the  oase*     The 
plaintiff  had  judgment  below. 

P.  ff.  Afariin,  city  attorney,  for  appellant. 

Edward  S.  Bragg^  for  respondents. 

Oassoday,  J.  Everett  street  runs  north  and  south.  The  first 
street  west  of  it  and  parallel  with  it,  is  Harney  street.  Grossing 
these  streets  at  right  angles,  or  nearly  so,  are  First,  Second,  Third 
and  Fourth  streets,  numbered  consecutively  from  the  north  toward 
the  south.  The  plaintiffs,  respectively,  own  lots  and  reside  upon 
the  south  side  of  Second  street  and  between  Everett  and  Harney, 
McDonald's  lot  being  the  comer  lot  next  to  Harney.  It  appears 
from  the  evidence  that  from  points  at  a  considerable  distance  south 
and  southeast  of  the  premises  in  question,  the  surface  of  the  ground 
very  gradually  descends  toward  the  premises  of  the  plaintiffs,  and 
thence  northerly  to  the  lake.  From  a  point  on  the  north  side  of 
Second  street  about  two  hundred  feet  east  of  Everett  street,  there 
is  a  ravine  or  depression  in  the  surface  of  the  ground,  leading 
northward  to  the  lake,  where  most  of  the  surface  water  east  of 
Everett  street  was  accustomed  to  flow.  From  a  point  in  Fourth 
street,  about  two  hundred  feet  east  of  Harney,  there  was  a  ravine  or 
depression  in  the  surface  of  the  ground  leading  northward  over 
the  north-east  comer  of  McDonald's  lot,  across  Second  street, 
through  a  culvert  and  thence  to  the  lake.  Along  this  depression 
most  of  the  surface  water  from  the  west  and  south-west  of  Everett 
street  was  accustomed  to  flow.  That  depression  was  nearly  two 
feet  deeper  or  lower  than  the  one  east  of  Everett  street.  The  west 
side  of  Everett  street  was  about  one  foot  higher  than  the  east  side. 
The  result  was  that  the  grading  of  Everett  street,  the  opening  of  & 
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calverta<ross  it  ut  the  point  designated,  and  the  oonBtmction  of  a 
ditch  or  drain  from  Everett  along  the  south  side  of  Second  street  to 
McDonald's  lot  would  increase  the  fiow  of  surface  water  in  that 
direction  and  upon  the  lands  of  the  plaintiffs.  The  threatening  of 
these  things  and  the  alleged  insufficiency  of  the  culyert  in  front  of 
McDonald's,  and  the  alleged  consequences  which  would  follow,  con- 
stitute the  substance  of  the  complaint  in  this  action. 

The  law  as  to  surface  water  is  too  well  settled  in  this  State  to 
admit  of  further  juridical  discussion.  The  resident  owner  of  a  lot 
fronting  upon  a  public  street  in  a  city  cannot  be  permitted  to  re- 
strain such  municipality  from  constructing  drains  along  the  side  or 
culverts  across  such  street,  or  other  streets  in  the  vicinity,  or  from 
grading  or  otherwise  improving  the  same,  merely  because  such  acts 
when  completed  would  greatly  increase  the  flow  of  surface  water 
upon  his  land.  Waters  y.  Bay  View,  61  Wis.  64'<i;  Allen  t.  Chip- 
pewa Falls,  52  Wis.  430;  8.  o.,  38  Am.  Bep.  748;  Boyt  v.  Hudson, 
27  Wis.  666;  Turner  v.  Dartmouth,  13  Allen,  291;  Barry  v.  Low- 
ell, 8  Allen,  127;  Dickinson  y.  Worcester,  7  Allen,  19;  Flagg  y. 
Worcester,  13  Gray,  601;  Parks  v.  Newhuryport,  10  Gray,  28.  The 
same  is  true  with  respect  to  an  adjoining  land-owner  changing  the 
surface  of  bis  land  or  placing  obstructions  or  embankments  thereon 
to  change  the  course  of  surface  water  thereon.  Lessard  y.  Strain, 
62  Wis.  112;  8.  c,  51  Am.  Eep.  715;  ffanlin  y.  O.  £  K  W.  R.  Oo^ 
61  Wis.  516;  O'Connor  v.  F.  du  L.  A  P.  B.  Co.,  62  Wis.  526;  8.  c, 
38  Am.  Rep,  753;  Eulrichy.  Bitcher,  37  Wis.  226;  Fryer y.  Warns, 
29  Wis.  511;  Gannon  v.  Hargadofi,  10  Allen,  106.  This  is  plainly 
the  rule  of  the  common  law,  as  distinguished  from  the  civil  law. 
Bamsddle  y.  Foote,  65  Wis.  560.  It  makes  no  difference  in  the 
application  of  this  rule  that  land  is  naturally  wet  and  swampy.  7 
Allen,  22.  In  Waters  y.  Bay  View,  supra,  one  of  the  principal 
grounds  of  the  complaint  was  that  the  village  had  '^  permitted  a 
culvert  to  become  filled  up,  causing  water  to  dam  up  and  flow  back 
upon  "  the  plaintiff's  lauds,  but  it  was  held  that  there  was  no  lia- 
bility.   See  also  Barry  v.  Lowell,  supra. 

The  only  case  in  this  court  which  tends  in  the  least  to  support 
the  contention  of  the  plaintiffs  is  Pettigrew  y.  Bvansvitte,  26  Wis. 
223;  s.  0.,  3  Am.  fiep.  50;  and  that  case  under  the  findings  of  the 
trial  court  is  certainly  exceptional.  In  that  case  the  trial  judge 
found  that  all  the  material  allegations  of  the  complaint  were  true, 
and  the  complaint  alleged  that  there  was  a  large  pond  or  body  of 
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rtanding  water  in  the  village;  that  the  defendant  had  commenced 
the  excavation  of  a  large  ditch  from  snch  waters  toward  the  plain- 
tiflTs  premises  and  near  thereto,  ''for  the  purpose  of  draining  said 
standing  water  in  and  upon  said  premises;  that  it  was  not  neces- 
sary to  so  drain  said  water,  either  to  improve  the  streets  of  the  vil- 
lage, or  for  any  other  purpose  connected  with  the  duties  of  said 
corporation."  Viewed  in  the  light  of  such  findings,  the  case  can- 
not be  regarded  as  an  authority  in  support  of  this  judgment.  Here 
there  was  no  pond  of  water  nor  any  thing  to  indicate  that  there  was 
no  necessity  for  doing  what  the  defendant  threatened  to  do.  The 
only  complaint  is  against  the  diversion  of  surface  water, 
and  the  consequences  thereof.  It  is  surface  water,  which 
it  is  found,  would,  "whenever  a  flood  or  heavy  rain  occurred,'^ 
stfind  upon  door-yards,  fill  cellars,  injure  flowers,  trees  and  shrub- 
bery, and  fill  and  fiow  upon  streets.  True,  it  is  found  that  such 
things  would  tend  to  create  malaria  and  injure  the  public  health, 
and  would  constitute  and  create,  at  every  freshet,  a  public  nuisance, 
from  which  special  damage  would  inure  to  the  plaintiffs.  But  the 
evidence  does  not  warrant  such  findings.  Besides,  the  action  is  not 
brought  on  the  theory  of  the  abatement  of  a  nuisance,  and  the 
complaint  does  not  contain  sufficient  allegations  to  warrant  equi- 
table interference.  Section  3180,  R.  S.,  as  amended  by  chap.  190, 
Laws  1882 ;  Denner  v.  a,  M,  &  St.  P.  R.  Co.,  67  Wis.  221 ;  Stad- 
hr  V.  Orieben,  61  Wis.  505.  In  no  event  was  the  city  obliged  to 
provide  against  extraordinary  rains  and  fioods.  Allen  v.  Chippewa 
fblb,  52  Wis.  430 ;  8.  c,  38  Am.  Rep.  748.  Besides  there  is  no 
allegation  nor  proof  of  any  negligence  or  unskillfulness  in  doing 
the  work  ;  as  in  Spelman  v.  Portage,  41  Wis.  144 ;  Smith  v.  Alex^ 
andria,  33  Oratt.  208 ;  8.  c,  36  Am.  Rep.  788.  Nor  is  there  any 
allegation  or  proof  of  any  defective  plan,  or  want  of  skill  in  the 
planning  of  the  proposed  improvement,  as  in  City  of  EvaneviUe  v. 
Decker,  84  lud.  325 ;  8.  c,  43  Am.  Rep.  86  ;  Oould  v.  Topeha,  32 
Eans.  485  ;  8.  c,  49  Am.  Rep.  496  ;  German  Theological  School  v. 
DtAuqfie,  17  N.  W.  Rep.  153  ;  Prideaux  v  Mineral  Point,  43 
Wis.  513 ;  8.  c,  28  Am.  Rep.  558.  Some  courts  have  held  that  a 
defective  plan  is  not  a  ground  of  action.  Urquhart  v.  Ogdensburg, 
91  N.  T.  67 ;  8.  c,  43  Am.  Rep.  655,  and  cases  there  cited;  and 
oases  cited  in  32  Kans.  485. 

There  is  no  complaint  of  any  malicious  act  on  the  part  of  any  of 
the  officers  of  the  city,  by  which  the  plaintiffs  were  injured.     The 
Vol.  LIU  — 36 
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officers  of  a  municipality  improying  its  streets,  solely  for  the  pub- 
lic benefit,  in  an  honest,  skillful  and  careful  manner,  may,  at 
least  to  a  certain  extent,  exercise  their  own  judgment  and  discre- 
tion as  to  the  location  and  construction  of  drains  and  culverts,  the 
grading  and  improying  of  streets,  and  the  direction  in  which  snr- 
face  water  shall  be  compelled  to  flow.  This  is  certainly  sufficient 
to  dispose  of  this  case,  and  is  within  all  the  authorities  cited,  and 
to  these  others  may  be  added,  i^ith  y.  Oauld,  61  Wis.  31 ;  Har* 
rison  y.  Milwaukee  Co.,  51  Wis  .662-664 ;  AUxander  y.  Miltoaukee,  IS 
Wis.  248;  Methodist  P.  Church  y.  Mayor,  6  Gill,  391;  s.  a,  48 
Am.  Dec.  540. 

By  the  Ooubt  —  The  judgment  of  the  Oirouit  Court  is  reyersed,. 
and  the  cause  is  remanded, with  directions  to  dismiss  the  complaint. 

Reversed  and  remanded* 


Statb  v.  Board  of  EDuoAiioir. 

(68  WU.  AM.) 

StatuU — eehooU —  regtUatian  that  sehoiar9  shaU  earrjf  weed, 

A  rule  of  a  pubUc  school,  that  every  scholar  on  Tetaming  from  reoeas  shall 
bring  in  a  stick  of  wood  for  the  fire,  is  not  "  needful  for  the  goyemmenf^ 
of  the  school. 

MANDAMUS  for  reinstating  a  suspended  pupil  of  a  public 
school.    The  opinion  states  the  point     'Die  defendant  had 
judgment  on  demurrer  below. 

Oeorge  E.  Suiherlandy  for  appellant. 

P.  H.  MartiUy  for  respondent 

Ogle,  C.  J.  One  can  but  express  surprise  that  any  intelligent 
teacher  or  intelligent  board  of  education  should  suffer  such  a  case 
as  this  to  reach  the  courts.  The  fact  that  it  is  here  can  only  be 
accounted  for  on  the  ground  that  either  the  teacher  or  the  board 
of  education,  perhaps  both,  haye  sadly  misconceiyed  their  powers 
and  duties,  or  haye  been  actuated  by  some  improper  motiye  in 
excluding  the  relator's  son  from  the  public  school.  The  reasona 
for  excluding  him,  as  stated  in  the  return,  are,  in  substance,  that 
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the  board  of  edacation  —  which  is  clothed  with  power  to  i^ake 
rules  and  regulations  for  the  goremment  and  organization  of 
schools,  for  the  reception  and  instruction  of  pupils,  and  for  the 
preservation  of  good  order  and  discipline  in  schools  —  did,  long 
prior  to  the  supposed  grievance  of  the  relator,  enact  certain  rules, 
among  which  were  these:  *'Bale  27.  Any  pupil  guilt j  of  diso- 
bedience to  a  teacher,  or  of  gross  misconduct,  may  be  suspended  by 
the  principal"  ''Rule  29.  Any  pupil  suspended  from  school  by 
virtue  of  any  one  of  the  foregoing  rules  can  be  readmitted  only  by 
bringing  a  written  permit  from  the  superintendent.'' 

It  is  then  stated  that  for  many  years  there  had  existed  in  all  the 
schools  of  the  city  of  Fond  du  Lac,  except  the  high  school,  a  regu- 
lation known  and  approved  by  the  board,  whereby  the  teachers  of 
the  several  schools  have  been  authorized  to  and  have  required  each 
pupil  of  sufficient  age  and  bodily  strength,  upon  returning  from 
the  play-ground  at  recess,  to  bring  with  him  a  stick  of  wood  fitted 
for  stove  use,  to  supply  the  stoves  with  fuel  in  the  rooms  occupied 
by  such  pupils,  and  to  keep  the  rooms  warm  and  comfortable.  It 
is  for  a  refusal  of  the  relator's  son  to  conform  to  this  regulation 
that  he  was  suspended. 

It  is  further  stated  that  the  refusal  of  the  boy  was  in  presence  of 
the  scholars  of  the  school,  and  was  without  cause  other  than  to 
cause  a  breach  of  the  order  and  direction  of  the  teacher  and  princi- 
pal, and  in  defiance  of  their  authority,  and  was  calculated  to  bring 
such  authority  into  contempt,  etc.  On  account  of  the  disobedience 
of  the  pupil  to  conform  to  this  regulation,  to  sustain  his  authority 
over  and  discipline  in  the  school,  the  principal  and  teacher  caused 
the  pupil  to  be  suspended,  and  notice  thereof  in  writing  to  be  given 
to  the  relator  and  superintendent. 

In  contesting  the  sufficiency  of  this  return,  the  learned  counsel 
for  the  relator  insists  that  the  rule  or  regulation  requiring  pupils 
to  bring  up  wood  for  use  in  the  school-room  is  unreasonable,  and 
not  binding  upon  any  pupil  who  does  not  wish  to  comply  with  it; 
that  it  does  not  relate  to  a  subject  which  concerns  the  education  of 
pupils  or  discipline  in  the  schools;  therefore  that  the  board  had  no 
right  to  adopt  and  enforce  it  to  the  extent  of  excluding  a  pupil  who 
did  not  conform  to  it.  He  says  our  public  schools  are  organized 
and  maintained  for  the  education  and  improvement  of  children  in 
learning;  that  no  rule  is  proper  which  does  not  conduce  to  these 
ends  —  that  does  not  in  some  way  promote  the  good  order  or  govern- 
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meat  of  the  schools;  secure  the  decorum  and  quiet  in  the  school- 
room which  are  essential  for  advantageous  instruction  and  disci- 
pline. Consequently  any  rule  or  regulation  which  has  for  its  object 
any  thing  outside  of  the  instruction  of  the  pupil  —  the  order 
requisite  for  instruction — is  beyond  the  province  of  the  board  of 
education  to  adopt  The  requirement  that  school  children  should 
bring  up  wood,  when  not  by  way  of  punishment  or  discipline  for 
misconduct,  has  nothing  to  do  with  the  education  of  the  child.  It 
is  nothing  but  manual  labor,  pure  and  simple,  and  has  no  rela- 
tion to  mental  development.  If  a  child  can  be  compelled  to  bring 
up  wood,  he  can  be  made  to  saw  and  split  it  before  it  is  brought 
up ;  he  can  be  compelled  so  bring  it  to  the  school-yard  and  throw 
it  in  the  basement ;  can  be  made  to  clear  the  sidewalk  of  snow, 
wash  the  windows,  or  do  any  other  menial  work  about  the  school- 
house  and  ground. 

It  seems  to  us  difficult  to  escape  the  force  of  this  argument 
School  boards  and  boards  of  education  have  important  duties  to 
discharge,  and  we  have  no  disposition,  as  our  decisions  show 
(Morrow  v.  Wood^  35  Wis.  59 ;  8.  c,  17  Am.  Bep.  471;  State^  ex  reL 
Burpee,  v.  Burton,  45  Wis.  150),  to  circumscribe  their  powers  in 
too  narrow  a  compass.  The  statute  clothes  them  with  power  to 
make  all  needful  rules  for  the  government  of  the  schools  established 
within  their  respective  jurisdiction,  and  to  suspend  any  pupil  from 
the  privileges  or  the  school  for  non-compliance  with  the  rules 
established  by  them,  or  by  the  teacher  with  their  consent  Section 
439,  B.  S.;  Laws  of  1883,  p.  42G,  ch.  152,  subch.  15,  section  10. 
While  from  the  necessity  of  the  case  much  discretion  must  be  left 
to  these  boards  as  to  the  nature  of  the  rules  which  are  prescribed, 
yet  it  cannot  fairly  be  claimed  that  the  boards  are  uncontrolled  in 
the  exercise  of  their  discretion  and  judgment  upon  the  subject 
The  rules  and  regulations  made  must  be  reasonable  and  proper,  or 
in  the  language  of  the  statute,  *'  needful,"  for  the  government, 
good  order,  and  efficiency  of  the  schools, — such  as  will  best  advance 
the  pupils  in  their  studies,  tend  to  their  education  and  mental  im- 
provement, and  promote  their  interest  and  welfare.  But  the  rules 
and  regulations  must  relate  to  these  objects.  The  boards  are  not 
at  liberty  to  adopt  rules  relating  to  other  subjects  according  to  their 
humor  or  fancy,  and  make  a  disobedience  of  such  a  rule  by  a  pupil 
aoose  for  his  suspension  or  expulsion.  We  therefore  think  the  rule 
or  regulation  requiring  the  pupil  to  bring  up  wood  for  use  in  the 


JANUAEY  TEKM,  1886,  286 

In  re  Staff. 

Bchool-room  was  one  which  the  board  had  no  right  to  make  and 
enforce. 

[Minor  matters  omitted.] 

The  retam  is  defectiye  in  law  for  the  reaBons  giyen,  and  the 
demarrer  to  it  should  have  been  sustained. 

By  the  Ooubt  —  The  order  of  the  Oircuit  Oourt  is  reversed,  and 
thd  oanse  remanded  for  farther  proceedings  according  to  law. 

Bev^r^  and  rematuUL 


Ik  bb  Staff. 

(68  wis.  S85.) 

OonttUutUmai  law — ikUute  permitting  pritcmer  to  wdo$  /ufy. 

A  statote  enabling  a  prisoner  accused  of  felony  to  waive  a  Juiy  trial  Is 

tutional. 

TJ  ABEAS  OOBPUS.     The  opinion  states  the  case. 

C.  M.  Scankm,  for  petitioner. 

Attcrmy-Oeneral  and  J7.  W.  Chynaweih^  assistant  attorney* 
general,  for  respondent. 

Lyok,  J.  A  writ  of  habM9  corpus  haying  been  duly  issued  out 
of  this  court,  directed  to  the  warden  of  the  State  prison,  command- 
ing him  to  produce  before  this  court  James  Staff,  then  in  his  cus- 
tody, to  the  end  that  the  legality  of  his  imprisonment  might  be 
inquired  into,  such  warden,  in  obedience  to  the  mandate  of  the 
writ,  has  brought  the  said  Staff  before  the  court  and  made  return 
to  the  writ. 

The  cause  for  the  imprisonment  of  Staff  is  undisputed.  It 
appears,  both  by  the  petition  upon  which  the  writ  was  allowed  and 
issued  and  by  the  return  of  the  warden  to  the  writ,  that  the  pris- 
oner was  convicted  in  the  municipal  court  of  Bock  county,  on  an 
information  charging  him  with  the  crime  of  larceny  from  the  per- 
son of  one  Ohubbnck  of  a  pocket-book  and  money  therein,  of  the 
value  of  184.75,  and  was  thereupon  sentenced  to  imprisonment  for 
two  years  in  the  State  prison.    The  information  and  the  form  of 
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the  judgment  and  commitment  are  regolar,  and  no  question  is 
raised  upon  either. 

The  only  alleged  defect  in  the  proceedings  is  that  when  the 
prisoner  was  brought  up  for  trial  on  his  plea  of  not  guilty,  he  ex- 
pressly waiyed  a  jury  trial,  and  such  waiver  was  duly  entered  in 
the  minutes  of  the  court.  Thereupon  he  was  tried  by  the  court, 
found  guilty  and  sentenced.  It  is  now  claimed  in  his  behalf  that 
it  was  not  competent  for  him  to  waive  a  jury  trial,  and  hence  that 
his  conviction  was  illegal  and  void  and  the  court  had  no  jurisdic- 
tion to  proceed  thereon  to  judgment  and  sentence.  If  the  prisoner 
could  not  effectually  waive  a  trial  by  jury,  the  court  had  no  juris- 
diction to  try  him,  and  the  conclusion  seems  undeniable  that  the 
judgment  would  in  that  event  be  entirely  void.  Hence,  upon  the 
petitioner's  theory  of  the  case,  habeas  corpus  is  the  proper  remedy, 
notwithstanding  it  is  well  settled  that  mere  irregularity  in  proceed- 
ings resulting  in  the  imprisonment,  however  flagrant,  is  not  suffic- 
ient ground  to  discharge  on  habeas  corpus.  That  may  lawfully 
be  done  only  where  the  proceedings  are  void  for  illegality.  In  re 
OrandaU,  34  Wis.  177 ;  In  re  Pierce,  44  Wis,  411 ;  Hurd.  Hab. 
Corp.  327.  Failing  the  jurisdiction  of  the  court  to  try  and  conyict 
the  accused  without  a  jury,  the  court  exceeded  its  jurisdiction  as 
to  subject-matter  and  person,  and  its  judgment  and  process  of  com- 
mitment, although  in  proper  form,  were  issued  m  a  case  not 
allowed  by  law.  Such  alleged  excess,  or  want  of  jurisdiction,  may 
be  inquired  into  on  habeas  corpus,  and  if  found  to  exist  is  ground 
for  a  discharge  of  the  accused.     B.  S.,  §  3428,  subd.  1,  4. 

Was  it  competent  for  the  prisoner  to  waive  his  right  to  be  tried 
by  a  jury  ?  His  counsel  maintains  that  the  judgment  of  this  court 
in  State  v.  Lockwood,  43  Wis.  403,  answers  this  question  in  the 
negative.  The  assistant  attorney-general  refers  us  to  the  statute 
creating  the  municipal  court  for  Rock  county  (chapter  197,  Laws 
of  1881),  and  to  the  following  clause  in  section  8  thereof,  to-wit : 
^*  A  jury  trial  in  said  court  in  criminal  cases  begun  by  information, 
or  not  originally  begun  in  said  court,  may  be  waived  by  the  accused 
in  writing,  or  by  consent  in  open  court,  entered  on  the  minutes," 
and  maintains  that  under  this  statute,  the  above  question  must  be 
answered  in  the  affirmative.  If  the  statute  be  sustained,  the  trial 
of  the  prisoner  was  regular,  and  the  conviction  cannot  be  ques- 
tioned. The  precise  question  to  be  determined  therefore  is  this  : 
Is  the  provision  of  the  statute  above  quoted  a  valid  law?    It  cer- 
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iainiy  is  a  valid  law  unless  it  contravenes  section  7,  article  I  of  our 
Oonstilutiony  which  ordains,  that  '^  in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  right  to  be  heard  by  himself  and  coun- 
sel; to  demand  the  nature  and  cause  of  the  accusation  against  him; 
to  meet  4ihe  witnesses  face  to  face  ;  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  in  prosecu- 
tions by  indictment  or  information,  to  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  wherein  the  offense  shall 
have  been  committed,  which  county  or  district  shall  have  been 
previously  ascertained  by  law." 

The  cases  which  hold  that  in  a  criminal  prosecution  the  accused 
cannot  effectually  waive  a  jury  trial  are  quite  numerous,  and  as 
was  said  by  the  late  chief  justice  in  State  v.  Lockwood,  such  is  un- 
doubtedly the  current  of  authority.  None  of  those  cases  however 
involve  the  consideration  of  statutes  like  that  under  consideration. 
They  were  determined  upon  general  principles  without  regard  to 
statutes,  and  they  disclose  a  radical  difference  of  opinion  by  differ- 
ent courts  as  to  the  grounds  upon  which  the  rule  is  based. 

The  constitutional  provision  above  quoted  is  found  in  nearly  or 
quite  all  of  the  State  Constitutions  as  well^  in  the  amendments 
to  the  Constitution  of  the  United  States.  Article  VI,  amendment 
of  1791.  Some  courts  have  held  that  it  prescribes  the  tribunal  in 
which  and  before  which  criminal  prosecutions  must  be  tried,  and 
that  a  jury  is  an  essential  part  of  such  tribunal,  and  cannot  therefore 
be  dispensed  with  by  consent  of  the  accused,  or  otherwise.  A  leading 
case  which  sustains  this  view  of  the  provision  is  that  of  Oancetni  v. 
People,  18  N.  Y.  128.  In  that  case  the  prisoner  was,  with  his  con- 
sent, tried  by  eleven  jurors  and  convicted.  The  judgment  was 
reversed  for  that  reason.  Manifestly  the  same  principle  is  involved 
where  the  whole  jury  is  waived,  for  eleven  jurors  are  not  a  good 
common-law  jury.  In  the  opinion  of  the  court,  written  by  Judge 
Strong,  it  is  said  :  '^  But  when  issue  is  joined  upon  an  indictment, 
the  trial  must  be  by  the  tribunal  and  in  the  mode  which  the  Con- 
stitution and  laws  provide,  without  any  essential  change.  The 
public  officer  prosecuting  for  the  people  has  no  authority  to 
consent  to  such  a  change,  nor  has  the  defendant."  This  opinion 
is  fortified  (or  attempted  to  be)  by  reference  to  the  cases  of  Lord 
Dacres  and  Lord  A  udley,  in  England.  Lord  Dacres  was  indicted 
for  treason  in  153*),  and  was  tried  by  his  peers,  the  duke  of  Nor- 
folk buiiig  high  steward.     All  of  the  judges  assembled  on  the  day 
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before  the  trial  to  resolve  oertain  questionfl  which  might  arise  upon 
the  trial.  One  of  these  questions  was  whether  the  prisoner  might 
waive  his  trial  by  his  peers  and  be  tried  by  the  country,  and  they 
all  agreed  he  could  not,  resting  their  decision  upon  the  following 
clause  of  Magna  Gharta :  ^^  No  free  person  shall  be  taken  or  im- 
prisoned, or  shall  be  dispossessed  of  any  free  tenement  of  his,  or 
his  liberties  or  free  customs,  nor  shall  he  be  outlawed  or  be  punished 
in  any  other  way  ;  nor  will  we  come  upon  him,  nor  send  him  to 
prison,  unless  by  legal  decision  of  his  equals,  or  by  the  law  of  the 
land.''  Magna  Gharta,  by  Wells,  65,  §  :^9.  When  arraigned  and 
asked  how  he  would  be  tried,  the  report  says  the  prisoner  **  took  long 
time  to  consider,  and  would  not  have  put  himself  upon  his  Peers  ; 
but  at  last  the  high  steward  told  him  that  he  must  give  judgment 
against  him  as  a^traitor  unless  he  put  himself  upon  his  Peers,  as 
against  one  who  refused  the  Tryal  of  Law ;  and  thereupon  he  put 
himself  for  his  Tryal  upon  his  Peers.'*  OcLse  of  Lord  DacreSy  J. 
Kelyng's  Grown  Gas.  89.  It  may  be  a  relief  to  know  that  Lord 
Dacres  was  acquitted,  and  an  acquittal  in  prosecutions  for  treason 
was  so  rare  in  those  days  that  this  fact  is  mentioned,  in  an  extract 
from  Hargrave,  found  in  1  How.  St.  Tr.  407,  as  an  apology  or 
inducement  for  mentioning  the  case. 

Lord  Audley  was  tried  in  1631  on  an  indictment  for  felony.  As 
in  the  case  of  Lord  Dacres,  the  judges  were  summoned  before  the 
trial  and  the  question,  among  others,  was  submitted  to  them  whether 
a  peer  of  the  realm  might  waive  his  trial  by  his  peers  and  plead 
he  will  be  tried  by  Ood  and  the  country.  The  judges  answered  : 
*'  He  might  not :  for  his  trial  by  peers  was  no  privilege,  but  the 
law  declared  by  Magna  Gharfca  ;  which  if  he  would  not  plead  to  by 
a  trial  of  his  peers  was  standing  mute."  Oase  of  Lord  Audley ,  3 
How.  St.  Tr.  401. 

The  language  of  Magna  Gharta  is  that  no  free  person  shall  be  im- 
prisoned, ^^  unless  by  legal  decision  of  his  equals."  This  is  not  the 
conferring  of  a  privilege  upon  the  accused,  but  pi  escribes  the  tri- 
bunal by  which  he  shall  be  tried  ;  hence  the  judges  said  that  it  was 
no  privilege,  but  the  law.  See  also  2  Wooddeson's  Lectures,  581 
(2d  ed.  346).  So  also  the  Gonstitution  of  the  United  States  as 
originally  adopted  provided  that  '^  the  trial  of  all  crimes,  except 
in  cases  of  impeachment  shall  be  by  jury."  Art  III,  §  2. 
Under  such  a  provision  it  would  most  undoubtedly  be  held  that  in 
the  trial  of  criminal  causes  other  than  impeachments  a  jury  could 
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not  be  dispensed  with  by  consent  of  the  aocased,  or  otherwise.  But 
the  provision  of  our  Constitution  above  quoted,  as  well  as  that  of 
New  York,  is  entirely  different.  In  terms  it  grants  priyileges.  Its 
language  is  :  **  The  accused  shall  enjoy  the  right,  *  *  *  in 
prosecutions  by  indictment  or  information,  to  a  speedy  public  trial 
by  an  impartial  jury,"  etc  It  seems  to  us  that  the  courts  of  New 
York,  and  other  courts  which  have  adopted  the  same  reasoning, 
have  overlooked  this  distinction. 

It  is  obvious  that  if  the  constitutional  provision  under  considera- 
tion was  correctly  interpreted  by  the  New  York  court, —  that  is  to 
say,  if  the  Constitution  prescribes  the  tribunal  for  the  trial  of 
criminal  prosecutions,  and  makes  a  jury  an  essential  part  of  it, —  it 
is  beyond  the  power  of  the  legislature  to  change  the  tribunal  by 
eliminating  the  jury  therefrom,  or  by  allowing  the  accused  to 
do  so. 

It  may  here  H^  oBserved  that  Cancemt  v.  People  was  a  capital  case, 
the  indictment  and  conviction  having  been  for  murder,  which  was 
and  is  punishable  by  death  in  that  State.  Many  of  the  cases  which 
hold  that  the  prisoner  cannot  effectually  waive  a  jury  are  of  the 
same  class.  The  judgments  in  those  cases  may  well  be  sustained 
on  the  principle  or  rule  which  has  sometimes  been  asserted  that  in 
capital  cases,  mfavarem  vita,  the  prisoner  can  waive  nothing.  It 
may  also  be  remarked  that  some  of  the  cases  seem  to  make  a  dis- 
tinction between  felonies  and  misdemeanors,  holding  that  in  a 
prosecution  for  a  misdemeanor  a  jury  may  be  dispensed  with  by 
consent  of  the  accused.  This  distinction  was  ignored  in  State  v. 
LochwQody  43  Wis.  403;  and  in  respect  to  misdemeanors,  the  pun- 
ishment for  which  is  or  may  be  imprisonment,  there  seems  to  be  no 
substantial  ground  upon  which  to  rest  the  distinction.  If  the  line 
can  be  drawn  between  different  grades  of  crime,  perhaps  a  plausible 
reason  might  be  given  for  holding  that  misdemeanors  punishable 
by  fine  only  are  distinguishable  from  other  crimes.  It  might  be 
said  that  a  criminal  prosecution  for  such  a  misdemeanor  is  in  its 
results  essentially  like  a  civil  action  sounding  in  tort.  In  either 
case  judgment  against  the  defendant  is  for  dollars  and  cents  only, 
and  imprisonment  may  follow  non-payment  thereof. 

Some  courts,  notably  the  Supreme  Court  of  Iowa,  in  view  of  the 

peculiar  terms  of  the  constitutional  provision  under  consideration, 

have  held  that  the  rights  guaranteed  therein  are  merely  privileges 

granted  the  accused,  which  he  may  waive  without  the  aid  of  any 
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statute.  It  was  so  held  in  State  v.  Kaufman,  51  Iowa,  578;  s.  c, 
33  Am.  Bep.  148.  The  opinion  is  by  Judge  Seeybbs,  and  it  would 
be  hard  to  refute  the  vigorous  logic  with  which  he  sustains  the  con- 
clusion and  judgment  of  the  court.  It  is  not  necessary  however 
for  us  to  go  to  that  extent  in  this  case,  and  indeed  we  cannot  do  so 
without  overruling  the  case  of  State  v.  Lockfoood,  supra.  That 
judgment  went  upon  the  ground  that  the  right  of  trial  by  jury 
secured  by  the  Constitution  rested  upon  public  policy,  and  could 
not  therefore  be  waived  by  the  defendant 

It  has  already  been  observed  that  in  State  v.  Lockwood^  and  in 
numerous  other  cases  elsewhere  which  hold  the  same  doctrine,  no 
question  of  the  power  of  the  legislature  to  provide  for  the  waiver  of 
a  jury  was  involved  or  considered.  The  question  is  now  raised  for 
the  first  time  in  this  court.  We  find  no  provision  in  the  Constitu- 
tion which  denies  to  the  legislature  the  power  to  permit  a  person 
charged  with  crime  to  waive  a  jury  and  be  tried  by  the  court. 
There  may  be  circumstances  which  would  lead  the  accused  to  desire 
such  a  trial,  and  it  might  be  greatly  to  his  benefit.  Why  should 
he  be  denied  the  privilege?  In  the  absence  of  a  statute  conferring 
it,  there  may  be  some  good  reason  resting  in  considerations  of  pub- 
lic policy  (although  perhaps  not  very  apparent)  why  he  should  not 
have  such  privilege.  But  when  the  legislature  says  that  he  may 
have  it,  and  thus  establishes  a  different  public  policy,  what  consti- 
tutional rule  is  violated?  Public  policy  is  to  some  extent  a  creation 
of  the  legislature.  The  statutes  embody  much  of  the  public  policy 
of  the  State,  and  that  policy  may  be  one  thing  to-day  and  the 
opposite  to-morrow,  as  the  legislature  in  its  wisdom  may  enact.  It 
was  the  public  policy  of  the  State  to  deny  to  persons  about  to  be 
tried  for  crime  the  power  effectually  to  waive  a  jury.  It  is  now 
its  policy  to  permit  such  waiver  in  the  municipal  court  for  Bock 
county,  and  in  some  other  courts,  and  perhaps  hereafter  the  same 
policy  may  be  extended  to  all  trial  courts  in  the  State.  We  cannot 
perceive  wherein  such  legislation  infringes  the  Constitution.  We 
have  more  difficulty  in  finding  a  satisfactoiy  reason  for  hold- 
ing that  any  legislation  is  required  to  confer  the  right  to  waive  a 
jury.  Section  7  of  article  I  confers  many  rights  upon  a  person  accused 
of  crime,  every  one  of  which  he  may  waive  without  authority  of 
statute,  as  has  often  been  judicially  determined,  except  the  right 
to  be  tried  by  a  jury.  Such  waiver  may  be  express,  or  it 
may  be  by  failure  to  make  due  objection  and   exception.    The 


JANUABY  TERM,  1885.  291 

In  le  Staff. 

accused  shall  enjoy  the  right  to  be  heard  by  himself  and  coun- 
sel; yet  he  need  not  haye  counsel  unless  he  chooses,  and  need  not 
say  a  word  in  his  own  defense;  he  may  plead  guilty^  and  thus  waive 
eyery  right  conferred  in  the  section.  He  may  demand  the  nature 
and  cause  of  the  accusation  against  him;  yet  when  arraigned  he 
may  waiye  the  reading  of  the  indictment  or  information.  He  has 
the  right  to  meet  the  witnesses  face  to  face,  yet  he  may  lawfully 
consent  to  the  reading  of  depositions  of  absent  witnesses  in  eyi- 
dence.  He  is  entitled  to  compulsory  process  to  compel  the  attend- 
ance of  his  witnesses,  yet  he  may  not  avail  himself  of  such  process. 
He  is  entitled  to  a  speedy  public  trial,  yet  with  his  consent  trial  may 
be  delayed  for  years,  and  no  doubt  the  public  at  large  may  prop- 
erly be  excluded  from  the  trial  at  his  request.  He  is  entitled  to  a 
trial  in  the  county  or  district  previously  ascertained  by  law  wherein 
the  offense  was  committed,  yet  he  may  have  a  change  of  yenue>  and 
with  his  consent  the  cause  may  be  sent  to  some  county  or  district 
and  tried  therein,  hundreds  of  miles  distant  from  that  in  which 
the  crime  was  committed.  He  is  entitled  to  be  tried  by  a  jury> 
that  is,  a  common-law  jury,  which  must  consist  of  twelve  qualified 
jurors;  yet  if  one  of  the  jurors  is  disqualified  for  alienage  or  other 
cause,  in  this  State  the  objection  is  waived  by  the  failure  of  the 
accused  to  challenge  such  juror.     Biaiey,  Vogel,  22  Wis.  471. 

It  is  not  strange  that  the  Supreme  Court  of  Iowa,  untrammelled 
by  previous  adverse  decisions  in  that  State,  added  to  the  list  the 
only  remaining  right  given  the  accused  by  section  7,  and  held  that 
without  any  statute  authorizing  it,  the  accused  may  also  waive  the 
right  to  be  tried  by  a  jury.  The  reason  why  we  cannot  go  to  the 
same  extent  has  been  already  suggested.  But  we  have  no  difficulty 
whatever  in  holding  that  the  public  policy  which  stood  in  the  way 
of  an  effectual  waiver  of  a  jury  by  the  accused  in  a  criminal  case  is 
not  so  inherent  in  the  form  and  frame-work  of  our  government  as 
to  .place  it  beyond  the  reach  of  legislative  interference,  but  that  it 
is  the  subject  of  legislative  control.  In  this  view  we  are  sustained 
by  ample  authority  in  other  States  where  laws  have  been  enacted 
authorizing  the  waiver  of  juries  in  criminal  cases,  and  by  other 
cases  in  States  where  no  such  laws  have  been  enacted,  but  which 
recognize  the  power  of  the  legislature  to  do  so.  Slate  v.  Worden, 
46  Conn.  349;  8.  c,  33  Am.  Rep.  27;  Ward  v.  People,  30  Mich. 
116;  Dillingham  v.  Staie,  5  Ohio  St.  280;  State  v.  Mansfield,  41  Mo. 
470;  Brawn  v.  StaUt  16  Ind.  496.  In  the  opinion  by  Judge  Cab- 
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PBKTB&,  in  State  y.  Warden^  supra,  will  be  found  a  very  able  and 
interesting  discussion  of  the  subject. 

The  cases  which  illustrate  and  affirm  the  foregoing  propositiona 
are  very  numerous.  It  has  been  thought  necessary  to  cite  but  a 
few  of  them.  Reference  to  many  of  these  cases  will  be  found  in 
Oooley's  Const.  Lim.  (5th  ed.),  391,  note  2;  in  the  notes  to  sea 
113,  Proff.  Jury  Tr.;  in  an  article  by  Judge  Elliott  in  6  Crim. 
Law.  Mag.  182,  on  '^Waiver  of  Constitutional  Bights  in  Criminal 
Cases/'  and  in  the  able  brief  herein  of  Mr.  Chynoweth,  the  assist- 
ant attorney-general. 

Our  conclusion  is  that  the  act  of  1881  under  consideration  is  a 
yalid  law,  and  hence  that  the  defendant  effectually  waived  his  right 
to  a  jury  trial,  and  was  properly  tried  by  the  court.  The  judgment 
and  sentence  are  therefore  legal  and  yalid,  and  the  prisoner,  James 
Staff,  must  be  remanded  to  the  custody  of  the  warden  of  the  State 
prison. 

By  the  Ooubt*     It  is  so  ordered. 


EsLLT  Y.  Abbot. 

(88  wis.  SOT.) 

Matter  amd  eerwmt  —  negUgence  — foreign  flreiffki  ear. 

A  railway  brakeman  was  killed  in  tryiiig  to  couple  a  freight  car  from  another 
road,  to  a  caboose,  by  reason  of  the  difference  in  height  of  the  oouplinga, 
which  was  apparent.  MM,  that  his  employer  was  not  liable.  (See  note, 
p.  296.) 

ACTION  against  Wisconsin  Central  Railroad  Company,  and 
defendant  Abbot,  as  trustee,  for  negligent  killing  of  plain- 
tiff's intestate.  The  opinion  states  the  case.  The  defendant  had 
judgment  below  on  demurrer. 

A.  A.  KeUy  and  Duffy  d  MeOrory,  for  appellant 

Ediirin  H.  Abbots  in  person,  and  Howard  MorriSy  for  respondent. 

Obtok  J.  This  is  an  appeal  from  the  order  sustaining  a  general 
demurrer  to  the  complaint,  on  the  ground  that  it  does  not  state  a 
cause  of  action.    The  following  facts  are  stated  in  the  complaint: 
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The  inteetate  was,  and  had  been  for  a  long  time,  a  brakeman  on 
one  of  the  freight  trains  of  said  company,  which  ran  between  Fond 
da  Lac  and  Menasha,  and  it  was  his  duty  to  couple  freight  cars  to 
the  caboose.  '  On  the  day  the  intestate  lost  his  life^  the  train  was 
ran  out  on  a  side  track  at  Fond  du  Lac  for  the  purpose  of  coupling 
a  freight  car  which  belonged  to  the  Chicago,  Milwaukee  ft  St.  Paul 
Bailway  Company  to  the  caboose  at  the  rear  end  of  said  train. 
The  coupling  iron  of  the  freight  car  was  too  high  and  that  of  the 
caboose  was  too  low  for  such  coupling,  and  when  the  train  moved 
ap  toward  the  caboose,  the  intestate  stepped  between  the  freight 
car  and  the  caboose,  and  in  attempting  to  do  such  impossible  coup- 
ling, the  coupling  irons  passed  by  each  other  over  and  under,  and 
the  intestate  was  caught  between  the  platform  of  the  caboose  and 
the  end  of  the  freight  car,  and  crushed  and  killed.  The  duty  of 
the  company  to  provide  cars  of  suitable  couplings  and  adapted  to 
each  other,  and  the  negligence  of  the  company  in  not  doing  so  and 
in  allowing  such  a  freight  car  of  another  company  to  be  brought 
upon  the  track  to  be  so  coupled,  and  the  care  and  prudence  of  the 
intestate,  were  alleged. 

The  want  of  adaptation  of  these  two  cars  to  each  other  (in  all 
respects  properly  constructed  in  themselves)  was  the  only  defect,  and 
the  furnishing  of  them  by  the  company  and  requiring  them  to  be 
so  coupled  constituted  the  only  negligence  of  the  company  com- 
plained of.  There  is  no  reason  stated  why  the  intestate  did  not  or 
oonld  not  have  discovered  this  apparent  want  of  adaptation  of  the 
coupling  drons  of  the  caboose  and  car.  It  was  presumably  in  the 
day-time,  as  it  is  not  stated  that  it  was  in  the  night.  That  the 
coupling  irons  were  so  widely  mismatched  would  seem  to  have  been 
as  observable  and  readily  seen  as  the  entire  absence  of  coupling 
irons,  one  or  both.  It  is  not  to  be  inferred  that  this  was  the  only 
instance  when  the  cars  of  different  roads,  brought  together  to  be 
coupled,  were  so  mismatched.  It  might  rather  be  inferred  that 
not  unf  requently  they  have  coupling  irons  higher  or  lower  than  each 
other,  and  that  there  is  no  reasonable  assurance  that  they  are 
always  adapted  to  each  other  in  this  respect.  This  would  seem  to 
impose  the  duty  upon  the  brakeman,  before  going  between  such 
cars  and  the  caboose  or  cars  of  the  road  on  which  he  is  employed, 
to  couple  them  together,  to  observe  more  closely  and  to  use  more 
caution  than  if  he  was  attempting  to  couple  the  cars  of  his  own 
load,  which  are  adapted  to  each  other  by  construction  or  selection. 
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in  order  to  ascertain  whether  their  coupling  irons  would  meet  or 
pass  each  other  There  is  no  allegation  that  he  even  looked  to  see^ 
or  that  he  could  not  have  seen  if  he  had  looked,  this  clearly 
apparent  difference  in  the  elevation  of  these  coupling  irons,  or  that 
his  attention  was  diver  tied. 

The  difference  in  the  elevation  of  the  coupling  irons  of  this  for- 
eign car  and  the  caboose  or  other  cars  of  the  defendant's  road 
would  not  have  been  very  easily  or  readily  observed  when  they  were 
distant  from  each  other,  and  yet  the  company  is  sought  to  be  held 
liable  for  its  want  of  ordinary  care  in  not  knowing  this  difference 
when  consenting  to  take  this  foreign  car  into  its  train.  When  the 
car  and  the  caboose  were  brought  nearly  together  this  difference 
could  have  been  at  least  much  more  readily  seen  and  observed  by 
comparison.  The  company  is  charged  with  negligently  endanger- 
ing the  lives  of  its  brakemen  by  not  knowing  of  this  difference, 
and  if  presumed  to  know  of  it,  in  allowing  this  car  to  be  attached 
to  its  train  ;  and  the  intestate  is  alleged  to  have  been  in  the  use  of 
proper  care  when  he  endangers  his  own  life  by  not  seeing,  observ- 
ing or  knowing  of  such  difference  in  the  elevation  of  the  coupling 
irons.  Did  not  the  intestate  have  the  same,  if  not  superior,  means 
of  knowing  this  difference,  or  as  to  that  of  the  company?  If  the 
negligence  of  the  intestate  and  that  of  the  company  in  this  respect 
are  equally  balanced,  ought  the  plaintiff  to  recover?  The  duty  of 
the  company  to  know  of  this  difference  is  not  absolute,  and  it  is 
not  presumed  to  know  of  it  as  a  matter  of  law. 

In  Balhu  v.  C.  &  N.  W.  R.  Co.,  64  Wis.  267 ;  s,  c,  41  Am. 
Bep.  311,  the  company  was  not  held  chargeable  with  knowledge  of 
latent  defects  in  the  ladder  of  a  foreign  freight  car  by  which  the 
intestate  in  fchat  case  lost  his  life.  Mr.  Justice  Cassodat  said  in 
the  opinion  :  '^  Certainly,  a  railroad  company  is  not  required,  under 
all  circumstances,  to  make  use  only  of  the  safest  known  appliances 
and  instruments,  and  to  be  held  responsible  for  any  failure  to  dis- 
card what  is  not  such,  and  supply  its  place  with  something  better 
and  safer.  To  hold  in  such  a  case  that  a  railway  is  liable,  and  to 
apply  such  a  rule  to  a  company  receiving  a  loaded  car  from  another 
railroad,  would  in  many  instuices  operate  as  a  prohibition  upon 
interstate  commerce.'' 

In  Smith  V.  Flinty  etc.,  Ry.  Co.,  46  Mich.  268;  s.  o.,  41  Am. 
Rep.  161,  a  brakeman's  arm  was  crushed  by  his  attempting  to 
oouple  two  foreign  cars  in  the  night-time,  the  deadwood  of  one 
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of  which  had  fallen  down  below  that  of  the  other,  and  they 
puflsed  by  each  other.  A  verdict  for  the  defendant  was  ordered 
and  the  judgment  was  afElrmed.  The  case  is  rery  much  in  point. 
See,  also,  Indianapolis,  B.  d  W.  R.  Co,  v.  Flanigan,  77  111.  365; 
Baldwin  v.  C%  R.  I.  A  P.  R.  Co.,  50  Iowa,  680;  Hathaway  y.  M. 
C.  R.  Co.,  51  Mich.  253;  s.  c,  47  Am.  Rep.  569;  Michigan  C.  R. 
Co.  Y.  Smiihson,  45  Mich.  212. 

The  liability  of  the  railway  company  in  such  c^ses  does  not 
depend  upon  its  general  and  absolute  duty  to  furnish  safe  and 
proper  machinery  and  other  appliances  with  which  its  employees 
may  work,  but  upon  its  knowledge,  actual  or  presumed,  that  such 
coupling  appliances  will  not  properly  fit  and  connect  with  each 
other.  I  have  therefore  briefly  compared  the  means  of  knowing 
this  unfitness  of  the  coupling  apparatus  which  the  company  and 
the  intestate  had,  in  order  to  see  whether  the  greater  negligence 
should  be  imputed  to  the  company  rather  than  to  the  intestate.  It 
does  not  appear  from  the  complaint  that  the  company  had 
not  in  their  employ  at  the  time  suitable  persons  to  make  in- 
spection of  all  such  foreign  cars  and  ascertain  their  fitness 
to  go  into  its  trains,  and  it  is  presumed  that  such  persons  were  so 
employed,  and  that  other  employees  of  the  company  caused  the 
foreign  car  in  this  case  to  be  upon  the  side  track  ready  to  be  coupled 
to  the  caboose.  If  therefore  there  was  any  negligence  on  the  part 
of  any  one  in  not  ascertaining  before-hand  that  their  couplings 
would  not  meet,  it  must  haye  been  the  negligence  of  the  co-em- 
ployees and  fellow-servants  of  the  intestate,  for  which  the  company 
is  not  liable. 

This  case  seems  to  be  ruled  in  principle  by  the  recent  case  of  Whit" 
warn  v.  W.  dt  M.  R.  Co.,  58  Wis.  408.  In  that  case  the  draw- bar 
of  the  car  was  too  short  to  be  safely  coupled  to  or  detached  from 
the  engine,  and  the  plaintiff,  who  was  a  brakeman,  in  attempting 
to  detach  the  car  from  the  engine,  was  injured.  Mr.  Justice  Ltok 
said  in  the  opinion  :  '^  It  seems  to  us  that  the  gravamen  of  this 
action  was  the  coupling  of  the  Green  Bay  car  to  the  engine  with  the 
short  draw-bar,  and  this  is,  really,  the  only  negligence  charged  in 
the  complaint.  It  does  not  appear  when,  where,  or  by  whom  this 
Green  Bay  car  was  attached  to  such  engine,  but  the  attaching  of  it, 
as  well  as  the  order  detaching  it  therefrom,  was  manifestly  the 
act  of  the  servants  of  the  defendants,  engaged  in  operating  their 
xaiboads,  and  henoe  of  the  oo-employees  of  the  plaintiff*  and  there- 
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fore  the  defendants  are  not  liable  for  the  injury  to  the  plaintiff 
resulting  therefrom/' 

The  case  of  Toledo,  W.  dt  W.  R.  Co.  y.  Black,  88  111.  112,  is  per. 
haps  more  nearly  in  point  both  in  facts  and  principle.  In  that  e:ise 
lUe  complaint  was  that  the  coupling  bars  of  t  flat  car,  loaded  i«  ith 
iron,  of  one  company,  and  of  a  caboose  of  another  company,  were 
of  different  heights,  and  the  plaintiff,  in  stooping  down  between 
the  cars  to  da  the  coupling,  had  his  hand  crushed  between  the  bars. 
It  is  said  in  the  opinion  by  Mr.  Justice  Shbldok  that  it  was  the 
plaintiff's  own  fault  '*  in  not  ascertaining  the  condition  of  the  cross- 
bars before  attempting  the  coupling ;  and  that  ^*  from  his  experi- 
ence as  a  switchman  in  the  yard,  and  the  frequent  coming  in  of 
cars  thus  constructed  from  other  roads,  he  had  reason  to  suppose 
that  the  car  in  question  was  liable  to  baye  a  draw-bar  in  the  situa- 
tion it  was  here,  and  it  was  his  plain  duty  to  examine  and  ascertain, 
as  he  safely  might  haye  done,  what  was  the  condition  of  the  car  in 
this  respect  before  yenturing  upon  the  coupling.^' 

It  seems  to  us  plain  enough  that  if  there  was  any  fault  or  negli- 
gence anywhere  in  this  case,  it  was  that  of  the  intestate  or  his 
fellow-seryants  and  co-employees,  and  the  defendants  are  not  liable. 
It  is  yery  sad  and  pitiful  that  so  many  deaths  and  seyere  personal 
injuries  result  from  coupling  cars ;  but  this  part  of  the  employment 
of  a  brakeman  is  extremely  dangerous  and  hazardous,  and  especially 
when  it  becomes  necessary  to  couple  cars  coming  from  different 
roads  with  dissimilar  coupling  appliances  ;  and  the  care  necessary 
to  be  used  increases  in  proportion  to  such  danger,  and  the  law 
exacts  its  exercise,  or  it  will  refuse  redress. 

The  demurrer  was  properly  sustained. 

By  the  Court  —  The  order  of  the  Circuit  Court  sustaining  the 
demurrer  to  the  complaint  is  affirmed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Cause  remanded. 


Note  bt  thb  Reporter. — See,  to  the  same  effect,  Tiemeif  v.  MinneapoUi, 
ete  ,  R.  Co.,  ante;  Mackin  v.  Boston  A  Albany  R.  Co.,  185  Mass.  201;  s.  c,  46 
Am.  Rep.  456;  Foley  v.  Chic.,  etc..  R.  Co.,  48  Mich.  628;  s.  c,  46  Am.  Rep.  481. 

In  GottUeb  y.  N.  T.  C.  R.  Co.,  100  N.  Y.  462,  the  .contrary  was  held.  The 
court  said: 

"In  this  case  the  eyidenoe  tended  strongly  to  show  that  the  bumper  on 
each  of  the  two  cars  which  the  plaintiff  was  attempting  to  couple  was  made  of 
a  strip  of  wood  only  three  inches  thick  nailed  on  to  the  car,  thus  leaying,  when 
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the  can  came  together,  a  space  of  only  six  inches,  wholly  insufficient  for  the 
protection  of  the  brakeman. 

"  The  defendant  was  under  obligation  to  its  employees  to  exercise  reasonable 
care  and  diligence  in  furnishing  them  safe  and  suitable  implements,  cars  and 
machineiy  for  the  discharge  of  their  duties,  and  upon  the  assumption  that  the 
defendant  was  responsible  for  the  condition  of  these  cars  as  if  they  were 
owned  by  it,  there  can  be  but  little  doubt  that  the  evidence  was  ample  to  show 
that  it  had  failed  in  its  duty  to  the  plaintiff.  The  defect  was  an  obvious  one, 
easily  discoverable  by  the  most  ordinary  inspection,  and  it  would  seem  to  be 
the  grossest  negligence  to  put  such  cars  into  any  train,  and  especially  into  a 
train  consisting  of  cars  of  different  gauge.  But  these  two  cars  did  not  belong 
to  the  defendant.  They  belonged  to  other  companies  and  came  to  it  loaded, 
and  it  was  drawing  them  over  its  road  to  their  destination.  They  were  in 
good  repair  and  the  defects  were  in  their  original  construction,  they  being  just 
as  they  were  originally  made.  The  defendant  claims  that  it  was  bound  to 
receive  and  transport  these  cars  over  its  road,  and  was  under  no  responsibility 
for  any  defects  in  their  structure,  and  that  the  plaintiff  upon  entering  into  its 
employment  assumed  all  risks  from  such  defects. 

"  It  is  not  necessary  in  this  case  to  lay  down  with  precision  the  rule  which 
governs  the  responsibility  of  railroad  companies  as  to  the  cars  of  other  com- 
panies which  it  is  engaged  in  transporting  over  its  road.  In  Baldwin  v.  Rail- 
road  Co.f  50  Iowa,  680,  it  was  held  that  it  does  not  constitute  negligence  for  a 
railroad  company  in  the  ordinary  course  of  business  to  receive  and  transport 
the  cars  of  other  roads  in  general  use  which  may  not  be  constructed  with  the 
most  approved  appliances;  and  that  the  transportation  or  use  of  such  cars  by 
the  company  is  one  of  the  risks  which  an  employee  assumes  in  undertaking 
the  employment.  In  BaUou  v.  Railroad  Co.,  54  Wis.  257;  s.  c,  41  Am.  Rep. 
81,  it  was  held  that  one  railroad  company  receiving  a  loaded  car  from  another 
and  running  it  upon  his  own  road  is  not  bound  to  repeat  the  tests  which  are 
proper  to  be  used  in  the  original  construction  of  such  a  car,  but  may  assume 
that  all  parts  of  the  car  which  appear  to  he  in  good  condition  are  so  in  fact. 
The  judge  writing  the  opinion  said:  '  In  such  case  it  would  seem,  upon  prin- 
ciple, that  the  company  receiving  a  loaded  car  from  another  company  is  en- 
titled to  the  benefit  of  the  presumption  that  such  a  car  had  been  properly  con- 
structed of  suitable  material,  and  had  passed  the  inspection  of  some  one  of 
ordinary  skill  in  such  matters,  and  that  it  was  r«ASonably  fit  for  the  use  to 
which  it  was  devoted  when  so  received.'  In  (yNeil  v.  Railroad  Go,,  9  Fed.  Hep. 
847,  it  was  held  that  the  defendant  was  bound  that  no  car,  whether  its  own  or 
a  foreign  car,  should  be  otherwise  than  reasonably  and  adequately  safe  for  its 
employees  u>  handle  and  to  manage  in  the  ordinary  conduct  of  its  business; 
that  when  a  railroad  company  hauls  over  its  road  cara  not  belonging  to  it,  if  an 
accident  occurs  from  their  being  not  reasonably  safe  or  adequate  under  any 
circumstances,  for  the  business  for  which  they  are  employed,  and  the  accident 
occurs  without  the  negligence  of  the  employee,  the  company  must  respond 
thereto;  and  that  the  question  in  such  a  case  is,  was  the  car  reasonably  and 
adequately  safe  for  the  employee  in  handling  the  same?  In  Maekin  v.  RaOroad 
Co,,  185  Mass.  201;  8.  c,  46  Am.  Rep.  456,  it  was  held  that  the  defendant 
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bound  as  a  common  carrier  to  receive  and  draw  cam  brought  to  it  from  other 
roads,  bat  that  its  obligation  to  draw  such  cars  did  not  extend  to  sach  as  were 
nnsafe,  and  that  as  to  cars  so  received  it  simply  owed  to  its  employees  the 
duty  of  suitable  inspection.  In  JeUer  v.  BaHroetd  Co,,  2  Abb.  Ct.  App.  Dec 
468,  the  defective  car  causing  the  injury  belonged  to  another  company,  and 
the  Judge  writing  the  opinion  said:  '  The  party  assuming  to  use  it  was  respon- 
sible for  its  fitness  to  the  use  to  which  it  was  put.  If  the  brakes  were  defec- 
tive, the  defendants  were  legally  chargeable  with  any  consequences  that  re- 
sulted from  such  defect  while  they  were  using  the  car  for  their  own  purposes/ 
and  that  '  railroad  companies  cannot  escape  responsibility  from  any  defective 
carriages  by  borrowing  them  from  one  another.'  In  Jones  v.  Baikvad  Co,,  2S 
Uun,  864  affirmed  in  this  court,  92  N.  Y.  628,  plaintiffs  intestate,  a  brakeman, 
was  attempting  to  climb  upon  a  freight  car,  and  one  of  the  iron  rungs  which 
was  defective  broke  and  he  fell  to  the  ground  and  was  killed,  and  it  was  held 
that  the  defendant  was  liable  although  the  car  belonged  to  another  company. 
See  also  MUkr  v.  y,  T,  C.  eft  H.  R.  R.  Co.,  99  N.  Y.  657. 

"  It  will  thus  be  seen  that  the  utterances  of  judges  as  to  the  responsibility 
of  one  company  for  the  defective  cars  of  another  company  drawn  over  its  road 
are  not  entirely  harmonious,  and  yet  we  think  all  the  authorities  hold  that  the 
company  drawing  the  cars  of  another  company  over  its  road  owes,  in  reference 
to  such  cars,  some  duty  to  its  employees.  It  is  not  bound  to  take  such  cais  if 
they  are  known  to  be  defective  and  unsafe.  Even  if  it  is  not  bound  to  make 
tests  to  discover  secret  defects,  and  is  not  responsible  for  such  defects,  it  ia 
bound  to  inspect  foreign  cars  just  as  it  would  inspect  its  own  cars.  It  owes 
the  duty  of  inspection  as  master,  and  is  at  least  responnble  for  the  conse- 
quences of  such  defects  as  would  be  disclosed  or  discovered  by  ordinary  inspec- 
tion. When  cars  come  to  it  which  have  defects  visible  or  discoverable  by 
ordinary  inspection,  it  must  either  remedy  such  defects  or  reftise  to  take  such 
cars;  so  much  at  leajst  is  due  from  it  to  its  employees.  The  employees  can  no- 
more  be  said  to  assume  the  risks  of  such  defects  in  foreign  cars  than  in  cars 
belonging  to  the  company.  As  to  such  defects  the  duty  of  the  company  is  the 
same  as  to  all  cars  drawn  over  its  road.  The  rule  imposing  this  responsibility 
is  not  an  onerous  or  inconvenient  or  impracticable  one.  It  requires  before  a 
train  starts  and  while  it  ih  upon  its  passage  the  same  inspection  and  care  as  U>' 
all  the  cars  in  the  train 

' '  The  defect  here  complained  of  was  obvious,  easily  discoverable  by  the 
most  ordinary  inspection,  and  it  seems  that  it  could  have  been  easily  remedied 
by  simply  nailing  or  fastening  additional  strips  of  wood  to  the  ends  of  the  cars 
so  as  to  g^ve  the  bumpers  sufficient  width  to  afford  the  protection  needed  and 
intended. 

"  These  rules  of  law  were  not  violated  by  the  trial  judge  in  his  charge  when 
it  is  applied  to  the  facts  of  this  case.  He  charged:  'In  considering  1;hese 
questions  you  can  lay  out  of  view  the  fact  that  these  cars  did  not  l)elong  to  the 
company.  I  charge  you  that  it  was  entirely  immaterial  whether  this  was  a 
hired  or  borrowed  car,  or  whether  it  belonged  to  the  company  or  not.  If  the 
company  placed  it  in  operation  and  placed  it  before  its  employees  for  use,  then 
they  were  held  to  liability  if  it  was  defective,  and  if  yon  shall  find  it  to  have 
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been  defective/  And  upon  the  request  of  the  defendant's  counsel  he  refused 
to  charge,  '  If  the  cars  between  which  the  phiintiff  was  injured  were  those  of 
another  oompanj'  than  the  defendant,  it  is  not  chargeable  with  negligence  if 
thej  were  improperly  constructed  or  for  any  construction.  The  extent  of  the 
defendant's  duty  was  to  see  that  they  were  in  good  repair  while  on  the  road.* 
While  the  charge  as  made  may  have  been  erroneous  so  far  as  it  laid  down  a 
general  rule,  as  applied  to  this  case,  where  the  defect  complained  of  was 
plainly  visible  and  easily  discoverable  by  ordinary  inspection  without  the 
application  of  any  extraordinary  or  unusual  tests,  it  was  sulBdently  accurate." 


GiLLULY  V.  City  op  Madisojt. 

(88  Wis.  618.) 

Mutnudpal  eorparaUon9 — gtOUr^ — suffaee  water. 

A  dty,  for  nnskillfully  constructing  a  gutter,  or  negligently  suffering  it  to  be 
out  of  repair  or  obstructed,  by  reason  of  which  surface-water  floods  an  adja> 
cent  lot,  is  liable  to  the  owner  although  the  lot  was  below  grade.* 

ACTION  for  injuiy  by  surface  water  by  raising  grade  of  street 
and  unskillfully  conBtmcting  a  gatter,  and  negligently  suffer- 
ing it  to  be  obstructed.  The  opinion  shows  the  facts.  The  plain- 
tiff had  judgment  below. 

jB.  Jf .  Bcuthford,  for  appellant* 

Smith  dt  Rogers,  for  respondent. 

OoLEy  C.  J.  The  learned  counsel  for  the  defendant  insists  that 
the  court  below  erred  in  refusing  to  give  an  instruction,  asked  on 
the  part  of  the  city,  to  the  effect  that  it  was  not  liable  for  auy 
error  or  want  of  judgment  upon  which  its  system  of  drainage  was 
devised,  nor  for  any  defect  or  want  of  efficiency  in  the  plan  of 
drainage  adopted.  The  answer  to  this  objection  is  that  the  plain- 
tiff does  not  rest  the  liability  of  the  city  for  the  damage  to  his 
property  on  any  such  ground,  as  we  understand  the  case.  He  does 
not  claim  that  the  system  or  plan  of  drainage  adopted  by  the  city 
was  unsuitable  or  defective,  and  that  he  was  thereby  injured.  It  may 
well  be  the  law,  as  claimed  by  counsel,  that  a  municipal  corporation 
is  not  liable  for  any  error  or  want  of  judgment  upon  which  its  system 

*See  Bry€aU  v.  OUy  qf  /6K.  Paul,  ante,  81. 
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of  drainage  of  surface  water  may  be  deyised,  nor  for  any  defect  in  the 
plan  which  it  adopts.  The  common  council  must,  from  necessity, 
exercise  its  judgment  and  discretion  in  such  matters,  and  should 
be  at  liberty  to  adopt  what  seems  to  be  the  best  plan  to  accomplish 
the  end,  having  regard  to  the  means  at  the  disposal  of  the  city  for 
the  purpose  of  sewerage.  '^  When  the  injury  is  occasioned  by  the 
plan  of  the  improvement,  as  distinguished  from  the  mode  of  carry- 
ing the  plan  into  execution,  there  is  not  ordinarily,  if  ever,  any  lia- 
bility." 2  Dill.  Mun.  Corp.  §  1051.  But  as  we  have  said,  the 
plaintiff  does  not  rest  his  right  of  action  on  the  ground  that  the 
plan  of  drainage  adopted  by  the  city  was  defective  and  injured  his 
property ;  hence,  though  the  instruction  was  correct  as  an  abstract 
proposition,  it  was  not  applicable  to  the  case.  Consequently  it  was 
not  error  to  refuse  it. 

The  next  error  assigned  is  the  refusal  of  the  court  to  give  por- 
tions of  the  third  and  fourth  instructions,  and  the  entire  sixth 
instruction.  The  proposition  embraced  in  these  instructions  not 
given,  is  in  substance,  that  if  plaintiffs  premises  were  below 
the  grade  of  the  street,  and  the  injury  complained  of  was 
in  any  way  occasioned  by  reason  thereof,  or  if  a  greater  quan- 
tity of  surface  water  was  thrown  upon  the  premises  than  they 
would  have  received  if  raised  to  the  proper  grade,  after  the  city 
had  established  it  and  constructed  its  system  of  drains  and  sewers, 
then  the  city  was  not  liable  for  such  damage,  it  being  the 
duty  of  the  plaintiff  to  raise  his  premises  to  the  proper  grade.  In 
support  of  the  correctness  of  these  instructions  counsel  quotes  a  por- 
tion of  the  section  of  Judge  Dillon's  work  which  we  have  above  cited 
from.  In  that  section  the  learned  author  has  stated  what  he  deems 
the  result  of  the  authorities  on  the  question  of  municipal  liability 
for  injuries  caused  by  surface  water,  in  four  general  propositions. 
We  have  already  given  his  second  proposition.  It  may  be  well,  in 
order  to  have  the  views  of  this  eminent  jurist  on  this  question,  to 
quote  the  rest  of  the  section,  which  is  as  follows  : 

''Third,  But  in  the  case  last  supposed  thei*e  will  be  a  liability,  if  the 
direct  effect  of  the  work,particularly  if  it  be  a  sewer  or  drain,is  to  col- 
lect an  increased  body  of  water,  and  to  precipitate  it  on  to  the  adjoin- 
ing private  property  to  its  injury.  But  since  surface  water  is  a  common 
enemy  which  the  lot-owner  may  fight  by  raising  his  lot  to  grade, 
or  in  any  other  proper  manner,  and  since  the  municipality  has  the 
undoubted  right  to  bring  its  streets  to  grade,  and  has  as  much  power 
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to  tight  surface  water  in  its  streets  as  the  adjoining  private  owner, 
it  is  not  ordinarily,  if  ever,  liable  for  simply  failing  to  provide  cul- 
verts or  gutters  adequate  to  keep  surface  water  off  from  adjoining 
lots  below  grade,  particularly  if  the  injury  is  one  which  would  not 
have  occurred  had  the  lots  been  filled  so  as  to  be  on  a  level  with 
the  street.  The  cases  are  not  in  harmony  on  the  point  last  pre- 
sented, but  the  above  is  believed  by  the  author  to  be  the  correct 
doctrine.  Fourth.  There  is  a  municipal  liability  where  the  prop- 
erty of  private  persons  is  flooded,  either  directly  or  by  water  being 
set  back,  when  this  is  the  result  of  the  negligent  execution  of  the 
plan  adopted  for  the  construction  of  gutters,  drains,  culverts  or 
sewers,  or  of  the  negligent  failure  to  keep  the  same  in  repair  and 
free  from  obstruction ;  and  this,  whether  the  lots  are  below  the 
grade  of  the  streets  or  not.  The  cases  support  this  proposition  with 
great  unanimity .'' 

Now  when  the  facts  of  this  case  are  considered,  one  can  hardly 
fail  to  see  that  according  to  this  statement  of  the  law  the  city  is 
liable  for  the  injury  complained  of  ;  for  the  gravamen  of  the  com- 
plaint is  —  and  there  was  evidence  tending  to  prove  it  —  the  negli- 
gent and  unskilful  construction  of  the  gutter  along  the  plaintiff's 
premises,  especially  the  failure  of  the  city  to  keep  the  same  clear 
from  obstructions  so  that  the  surface  water  would  have  a  free  pas- 
sage-way through  it.  This  is  apparent  from  the  allegations  that  the 
gutter  nearest  the  plaintiff's  premises,  for  a  distance  of  eighty-five 
feet,  was  merely  a  blind  ditch,  the  sides  of  which  are  laid  up  with 
quarry  stone,  without  plaster  or  cement  to  keep  the  water  from  per- 
colating through  it ;  that  on  account  of  the  insufficient  size  of  that 
portion  of  the  gutter,  and  the  rough  and  uneven  material  of  which 
it  is  made,  the  short  angle  it  makes  where  it  intersects  the  north 
line  of  University  avenue,  and  that  the  bed  of  the  gutter  is  ascend- 
ing instead  of  descending,  the  gutter  is  incapable  of  readily  receiv- 
ing and  discharging  the  large  quantity  of  water  which  is  accumulated 
in  time  of  rains.  And  it  is  further  alleged  that  the  city,  by  its 
careless  and  negligent  management  of  the  gutter,  has  permitted 
weeds  and  other  obstructions  to  grow  in  and  obstruct  the  passage- 
way of  water  since  its  construction,  by  reason  whereof  large  quan- 
tities of  water,  during  the  wet  season  of  1882,  and  every  preceding 
year,  since  the  gutter  was  built,  have  escaped  from  this  blind  ditch 
into  plaintifTs  cellar,  basement,  and  garden.  This,  we  think,  states 
an  actionable  wrong.     It  is  true  the  evidence  shows  that  the  prem- 
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ises  were  below  grade.  And  the  real  meaning  of  the  instructions 
refused  is,  if  the  premises  were  below  the  established  grade,  and 
the  injury  was  in,any  way  oocasionedby  reason  thereof,  tiiere  oould 
be  no  recovery,  because  it  was  the  duty  of  the  plaintiff  to  raise  his 
lot  to  the  proper  grade.  This  was,  in  effect,  ignoring  all  negligence 
on  the  part  of  the  city  in  the  construction  of  the  gutter,  and  in 
failing  to  keep  it  free  from  obstructions. 

In  this  case  an  increased  quantity  of  surface  water,  collected 
from  other  sources  than  the  adjoining  street,  was  made  to  flow  in 
the  gutter  to  and  around  the  plaintiff's  premises.  It  seems  to  us 
it  was  the  duty  of  the  city  to  exercise  reasonable  care  in  the  con- 
struction of  the  gutter  in  the  first  instance  ;  also  not  to  suffer  it  to 
get  out  of  repair,  or  fill  up  with  weeds  and  other  matter,  so  as  to 
cause  the  water  to  overflow  into  the  plaintiff's  cellar  and  basement, 
to  his  injury,  whether  the  premises  were  below  grade  or  not.  The 
case  is  distinguishable  from  Allen  v.  Chippewa  Falls,  52  Wis.  430 ; 
s.  c,  38  Am.  Rep.  748  ;  Waters  v.  Bay  View,  61  Wis.  642 ;  and 
Heth  Y.  Fbnd  du  Lac,  63  Wis.  228;  a.  c,  53  Am.  Bep.  279,  where 
there  was  no  allegation  or  proof  of  any  negligence  or  unskillfulness 
on  the  part  of  the  municipality,  either  in  grading  its  streets,  or  in 
constructing  gutters  thereon  for  carrying  off  surface  water. 

At  first  glance,  the  case  of  Waters  v.  Bat/  View  might  seem  to 
affirm  the  immunity  of  the  defendant  city  ;  but  there  is  a  very 
marked  distinction  between  that  case  and  this.  There  the  village, 
in  grading  Potter  avenue,  allowed  an  old  gutter  to  remain,  or  con- 
structed a  new  one  under  the  street  to  carry  off  the  surface  water 
which  sometimes  accumulated  on  the  adjoining  lands  of  one  Link, 
and  the  lands  of  the  plaintiff  and  others  beyond  the  lands  of  Link, 
and  which  usually  passed  off  through  a  ravine  down  to  and  through 
this  culvert.  The  culvert  became  obstructed,  and  thereby  caused 
the  surface  water  to  flow  back  upon  the  lands  of  the  pliedntiff- 
The  court  decided  that  the  village  was  not  bound  to  make  provis- 
ions for  carrying  off  the  surface  water ;  that  it  had  the  same  right 
over  its  streets  as  any  other  owner,  and  might  hinder  the  flow  of 
surface  water  upon  the  street  from  the  lands  of  other  proprietors ; 
and  when  it  made  provision  by  a  sewer  or  drain  to  carry  off  the  sur- 
face water  of  adjoining  lands,  it  might  discontinue  or  abandon  the 
sewer,  if  such  owners  were  left  in  no  worse  condition  than  they 
would  have  been  if  such  sewer  or  drain  had  never  been  made. 

In  this  case  it  appears  that  surface  water  was  drawn  from  landa 
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on  the  opposite  side  of  the  street  by  means  of  a  culvert,  also  was 
collected  from  other  sources  than  the  street, —  surface  water  which 
otherwise  would  not  hare  run  to  the  plaintiff's  lot,-  and  was  car- 
ried along  the  side  of  the  street  in  a  gutter  or  blind  ditch  around 
on  his  premises.  If  there  was  negligence  in  the  construction  of  this 
gutter  or  blind  ditch,  or  there  was  a  negligent  failure  to  keep  the 
same  in  repair,  free  from  obstructions,  and  the  plaintiff  was  thereby 
injured,  he  is  entitled  to  redress,  though  his  lot  is  below  grade. 
We  recall  no  case  in  this  court  in  conflict  with  this  view,  nor  do 
we  think  any  of  the  cases  cited  by  counsel  lay  down  a  different  rule. 
It  seems  to  us  it  would  be  stretching  the  doctrine  of  immunity  from 
liability  to  an  unreasonable  extent,  to  hold  there  was  no  responsi- 
bility on  the  part  of  the  city  in  such  a  case.  See  Freburg  v.  Dav- 
mport,  63  Iowa,  119  ;  Weis  v.  Jfadison,  75  Ind.  241;  s.  c,  39  Am. 
Bep.  135,  where  will  be  found  a  very  able  discussion  of  the  question 
of  municipal  liability  for  injuries  caused  by  surface  water. 

The  fourth  error  assigned  was  the  refusal  of  the  court  to  instruct 
that  it  was  the  duty  of  the  plaintiff  to  keep  the  gutter  in  front  of 
his  premises  in  proper  condition,  free  from  all  obstructions,  and  if 
he  failed  to  do  this  there  could  be  no  recovery.  On  this  point  the 
court  charged,  that  in  order  for  the  plaintiff  to  recover  in  the 
action,  the  jury  must  find  ''that  in  grading  Oilman  street  to  and 
at  its  intersection  with  University  avenue,  surface  water,  such  as  is 
liable  to  accumulate  in  heavy  rain  storms,  during  ordinary  seasons, 
was  drawn  from  lands  on  the  opposite  side  of  the  sfcreet  from 
plaintifPs  lot  by  means  of  a  culvert  across  said  street,  and  that 
it,  and  surface  water  from  other  sources  than  the  street,  which 
otherwise  would  not  have  run  to  the  plaintiff's  lot,  was  taken  along 
the  side  of  said  street  in  a  gutter  to  and  around  plaintiff's  lot,  and 
that  by  reason  of  a  culvert  or  blind  ditch  in  front  of  his  lot,  de- 
fective in  its  construction,  or  which  was  suffered  to  get  out  of  re- 
pair, or  fill  up,  such  surface  water  overflowed  or  ran  from  such 
culvert  upon  and  into  the  plaintiff's  lot,  or  into  his  basement,  to 
the  injury  of  its  use,  and  the  use  of  his  lot  and  dwelling."  This 
charge  was  excepted  to. 

It  is  evident  that  in  this  charge  the  right  of  recovery  is  made  to 
depend  upon  certain  essential  facts.  Unless  the  jury  found  that 
these  facts  existed,  they  were  told  the  city  was  not  liable.  We  may 
assume  then  that  the  facts  specified  in  the  charge  were  established 
to  the  satisfaction  of  the  jury.    This  being  the  case,  is  not  the  city 


301  WISCONSIN, 


Oillalj  ▼.  aty  of  MadiwuL 


responsible  for  the  injuries  to  plaintiff's  property  occasioned  by  the 
negligent  oonstmction  of  the  gutter  or  blind  ditch  in  front  of  his 
lot,  especially  because  it  suffered  it  to  get  out  of  repair  ?  It  is  said 
there  was  no  defect  in  the  construction  of  the  gutter,  and  that  the 
city  is  not  liable  for  its  being  obstructed,  because  there  is  an  ordi- 
nance in  force,  which,  among  other  things,  requires  the  owner  of  a 
lot  abutting  on  a  street  to  keep  all  gutters  opposite  his  premises  in 
good  repair  and  free  from  obstructions.  The  learned  Oircuit  Court 
said  it  was  doubtful  whether  this  ordinance,  in  relation  to  keeping 
gutters  clear  and  in  repair,  applies  to  a  covered  ditch  like  the  one  in 
question.  We  are  quite  clear  that  it  does  not.  The  ordinance 
should  be  construed  as  relating  only  to  the  ordinary  open  gutters 
along  the  streets.  This  gutter,  or  rather  blind  ditch,  was  covered 
by  the  city  with  plank  for  about  seventy  feet,  and  upon  the  plank 
was  thrown  a  small  depth  of  earth.  The  ditch  below  the  stringers 
which  supported  the  plank  was  from  ten  to  fifteen  inches  deep.  It 
was  doubtless  a  wise  precaution  for  the  city  to  cover  this  ditch  so  aa 
to  prevent  teams  and  persons  from  getting  into  it  and  being  injured 
Such  blind  culverts  should  be  under  the  control  of  the  city,  so  that 
they  may  be  kept  thoroughly  clean  from  rubbish  and  mud,  and 
also  to  insure  proper  covering.  They  are  especially  dangerous 
places  unless  well  covered  or  guarded,  and  the  liability  of  the  city 
for  personal  injuries  would  be  greatly  increased  if  lot-owners  were 
allowed  to  interfere  with  them.  The  plaintiff  was  of  the  opinion 
that  he  had  no  right  to  uncover  the  ditch  and  clear  it  out,  and  we 
think  this  view  was  correct.  There  was  evidence  which  tended  to 
prove  that  the  ditch  was  *'  pretty  well  filled  up  with  mud  and  dirt." 
This  certainly  tended  to  show  actionable  negligence  on  the  part  of 
the  city. 

Another  error  assigned  is  the  refusal  of  the  court  to  give  an  in- 
struction to  the  effect  that  if  any  right  of  action  ever  existed  in 
favor  of  the  plaintiff,  by  reason  of  the  change  of  grade  of  the  street, 
it  accrued  more  than  six  years  prior  to  the  commencement  of  this 
action,  and  was  therefore  barred.  There  was  surely  no  error  in  re- 
fusing to  give  this  instruction.  What  the  plaintiff  complained  of 
was  in  the  nature  of  a  private  nuisance  to  his  property.  Whenever 
there  was  any  considerable  rain-fall  the  surface  water  which  was 
brought  to  this  blind  ditch  escaped  from  it  into  his  basement. 
This  was  the  wrong  or  injury  done  to  his  premises,  not  the  change 
of  the  grade  of  the  street. 
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Wc  think  there  is  nothing  else  in  the  exceptions  which  requires 
special  notice.  There  being  no  error  in  the  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 

Order  affirmed. 


Qnnrv  v.  Higoiks. 

<«IWi«.664.) 

EMenee  —  expert — hypoUieUcal  queeUon. 

]bi  patting  a  hTpothetical  qaestion  to  an  expert  the  party  may  assume  as 
proved  all  that  the  evidence  tends  to  prove,  although  the  court  maj  not 
regard  it  as  proved.    {See  note,  p.  807.) 

ACTION  for  malpractice.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Silverthomy  Hurley  d  Byan,  for  appellant. 
Bardeen  d  Mylrea^  for  respondent. 

Tatlob,  J.  This  is  an  action  brought  by  the  respondent  to 
recover  damages  of  the  defendant  for  malpractice  as  a  surgeon  in 
setting  and  caring  for  a  broken  leg  of  the  respondent.  On  the 
trial  in  the  Circuit  Court  the  resi)ondent  recovered  oyer  $1,600 
damages.  Judgment  was  entered  upon  such  verdict,  and  the 
defendant  appealed  to  this  court. 

[Minor  matters  omitted.] 

The  question  of  negligence  and  carelessness  on  the  part  of  the 
surgeon  in  the  treatment  he  gave  the  plaintiff's  leg,  while  it  is  one 
which  the  jury  must  necessarily  determine  upon  the  whole  evidence 
in  the  case^  is  still  a  question  which  must  be  determined  mainly 
upon  expert  evidence.  Certainly  the  claimed  misconduct  of  the 
surgeon  is  not  so  flagrant  that  a  man  entirely  ignorant  of  surgery 
can  form  an  intelligent  judgment  as  to  the  propriety  or  impropriety 
of  the  treatment  given  by  the  defendant,  unaided  by  evidence  of 
men  skilled  in  surgery  and  having  superior  knowledge  as  to  what 
treatment  should  have  been  given  to  the  broken  leg  under  all  the 
circumstances.  The  defendant  was  therefore  entitled  to  show,  if 
he  could,  by  witnesses  having  superior  knowledge  and  skill  in  sur- 
VoL.  IIII  —  89 
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gery,  that  the  treatment  he  gave  the  plaintiff's  leg  was  such  as  a 
surgeon  of  ordinary  knowledge  and  skill  in  his  profession  would 
and  ought  to  have  given.  The  exclusion  of  any  material  evidence 
of  the  expert  witnesses  offered  by  the  defendant  which  hud  a  direct 
tendency  to  show  that  his  treatment  was  proper^  and  such  as  a 
surgeon  of  ordinary  learning  and  skill  in  his  profession  would  have 
adopted  in  the  case,  must  necessarily  prejudice  the  defendant. 

It  is  also  assigned  as  error  by  the  counsel  for  the  appellant  that 
the  court  refused  to  allow  the  expert  witnesses  to  answer  certain 
hy|K)thetical  questions  proposed  by  the  defendant  on  the  trial.  As 
to  the  propriety  of  allowing  expert  witnesses  to  give  an  opinion 
upon  a  hypothetical  case  stated,  the  practice  has  frequently  been 
approved  by  this  and  other  courts.  See  liuning  v.  State,  2  Pin.  215, 
2-20 ;  Wright  v.  Hardy,  22  Wis.  339;  Bennett  v.  State,  57  Wis.  69; 
Hunt  V.  Lowell  0.  L.  Co.,  8  Allen,, 169;  Xempsetf  v.  McUinnise, 
21  Mich.  123  ;  Woodbury  v.  Obear,  7  Gray,  467.  And  it  is  clearly 
a  more  appropriate  way  than  to  allow  the  expert  witness  who  may 
have  heard  the  evidence  in  the  case  to  give  his  opinion  upon  his 
understanding  of  the  evidence  so  given. 

•  The  reason  for  permitting  hypothetical  questions  to  be  jiro- 
pounded  to  an  expert  witness,  rather  than  to  allow  him  to  give  his 
opinion  from  hearing  the  evidence  given  in  court  and  basiiig  an 
opinion  upon  that,  was  stated  by  this  court  in  Bennett  v.  State,  57 
Wis.  85,  86.  The  reasons  are  stated  as  follows  :  *^  It  is  almost  im- 
possible that  all  the  testimony  given  in  the  case,  coming  from  many 
witnesses  and  elicited  by  a  long  examination,  should  be  entirely  uu* 
contradictory,  or  should  be  so  plain  that  different  inferences  would 
not  be  drawn  by  different  men.  And  to  permit  an  expert  to  give 
his  opinion,  which  is  to  go  to  the  jury  as  competent  evidence,  upon 
such  a  mass  of  testimony,  without  any  explanation  as  to  what  state 
of  facts  such  an  opinion  is  based  upon,  is,  in  effect,  taking  the  case 
from  the  jury  and  deciding  it  upon  the  understanding  of  the  wit- 
nesses as  to  what  facts  the  evidence  in  the  case  established.  We 
think  the  better  rule  is  that  the  jury  should  be  clearly  informed  of 
the  exact  state  of  facts  upon  which  the  expert  bases  his  opinion, 
and  they  certainly  are  not  so  informed  when  he  gives  his  opinion 
upon  his  recollection  and  understanding  of  the  whole  evidence  in 
the  case  ;  and  this  is  especially  so  where  the  evidence  is  voluminous, 
is  elicited  from  a  large  number  of  witnesses,  and  is  not  entirely 
harmonious  and  uncontnidictory.     Tlic  jury  should   in  every  case 
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distinctly  understand  what  are  the  exact  facts  upon  which  the  ex- 
pert bases  his  opinion.  This  is,  perhaps,  better  accomplished  by 
limiting  hinv  to  answering  hypothetical  questions,  and  if  it  be 
proper,  in  any  case,  to  permit  an  expert  who  has  heard  the  testi- 
mony of  a  particular  witness  or  of  all  the  witnesses  to  give  his 
opinion  upon  such  evidence,  and  there  be  any  conflict  of  evidence 
or  any  doubt  as  to  what  the  evidence  is,  he  should  be  required  to 
state  fully  his  understanding  as  to  what  facfcsare  established  by 
such  testimoney.*' 

It  does  not  appear  very  clearly,  from  the  record  in  the  case  at  bar, 
upon  what  grounds  the  learned  Circuit  judge  held  that  the  ques- 
tions propounded  by  the  appellant  to  the  expert  witnesses  were 
incompetent  or  objectionable ;  but  it  seems  probable,  from  certain 
intimations  made  by  the  learned  judge,  that  the  questions  were 
objectionable  because  they  were  not  based  upon  the  facts  as  proved 
by  the  testimony.  So  far  as  we  are  able  to  ascertain  from  the  record, 
(his  objection  does  not  apply  to  several  of  the  questions  rejected. 
It  may  be  true  that  the  court  ought  not  to  allow  hypothetical  ques- 
tions to  be  propounded  to  tfti  expert  witness  nj^hich  are  plainly  out- 
side of  the  case  and  based  upon  a  statement  of  facts  as  to  which 
there  is  no  pretense  that  they  are  proved  by  the  evidence  in  the 
case.  The  rule  in  that  respect  must  be,  that  in  propounding  a 
hypothetical  question  to  the  expert,  the  party  may  assume  as  proved 
all  facts  which  the  evidence  in  the  case  tends  to  prove,  and  the 
court  ought  not  to  reject  the  question  on  the  ground,  that  in  his 
opinion  such  facts  are  not  established  by  the  preponderance  of  the 
evidence.  What  facts  are  proved  in  the  case,  when  there  is  evi- 
dence tending  to  prove  them,  is  a  question  for  the  jury  and  not  for 
the  court  The  party  has  the  right  to  the  opinion  of  the  expert 
witness  on  the  fapts  which  he  claims  to  be  the  facts  of  the  case,  if 
there  be  evidence  in  the  case  tending  to  establish  such  claimed 
facts,  and  the  trial  judge  ought  not  to  reject  the  question  because 
he  may  think  such  facts  ai*e  not  sufficiently  established. 

By  the  Couet  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

NoTB  BT  THB  Rbfortbb.  —  Mr.  LawBon  (Expert  Ev.  151)  aays:  '"The 
expert,  in  giving  his  opinion  on  a  hypothetical  case,  most  not  be  called  upon 
to  pass  apon  disputed  facts.**  (Citing  Page  v.  State,  61  Ala.  18),  and  '*the 
correct  rule  may  be  stated  thus:     *  A  medical  witness  who  has  been  present 
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daring  the  whole  trial,  and  has  heard  all  the  eyidenoe,  but  had  no  previooa 
knowledge  of  the  prisoner,  cannot  give  an  opinion  on  the  prisoner's  state  of 
mind  at  the  time  of  the  offense.  To  do  so  the  witness  would  have  to  pass  upon 
the  truth  of  the  testimony  he  has  heard.  But  the  medical  man  may  be  asked 
whether  such  and  such  appearances  were  symptoms  of  insanity,  and  whether 
such  a  fact,  if  it  exist,  is  or  is  not  an  indication  of  insanity.  Perhaps  this  rule  has 
not  always  been  observed,  either  in  this  country  or  in  England,  but  it  is  the 
correct  rule,  and  is  founded  upon  principle  and  authority.'  **  Citing  People  v. 
Lake,  12  N  Y.  868;  People  v.  Sanehet,  18  How.  Pr.  72;  Sanchez  v.  People,  22 
N.  Y.  147. 

Mr.  Rogers  (Exp.  Test.,  §  25),  says:  "Counsel,  In  framing  the  hypothetical 
question,  may  base  it  upon  the  truth  of  all  the  evidence,  or  on  a  hypothesis 
especially  framed  on  certain  facts  assumed  to  be  proved  for  the  purpose  of  the 
inquiry.  If  framed  on  the  assumption  of  certain  facts,  counsel  may  assume 
the  facts  in  accordance  with  his  theory  of  them,  it  not  being  essential  that  he 
should  state  the  facts  as  they  actually  exist.'*  Citing  OotUieb  v.  ffartman,  8 
Colo.  58;  Cknoley  v.  Peoffe,  88  K.  Y.  464;  s.  c  ,  88  Am.  Rep.  464. 

In  Page  v.  /Stoto,  61  Ala.  16,  it  was  said:  *'  The  counsel  on  each  side  may 
put  to  them  such  states  of  fact  as  the  evidence  warrants,  and  ask  an  opinion 
thereon.  The  opinion  on  the  state  of  facts  the  jury  regard  as  proved  then 
becomes  evidence.*' 

In  Fhirfleld  v.  Baaeon^,  85  Vt.  415,  it  was  said:  *'  Hypothetical  questions 
may  be  so  put  as  to  require  the  witness  to  decide  upon  the  evidence,  to  deter- 
mine which  side  preponderates,  and  to  find  conclusions  from  the  evidence,  in 
order  to  reconcile  confiicting  facts  Such  questions,  though  hypothetical,  are 
as  clearly  improper  as  if  they  directly  sought  the  opinion  of  the  witness  onth^ 
merits  of  the  case.  Hence  in  framing  such  questions,  care  should  be  taken 
not  to  involve  so  much  or  so  many  facts  in  them  that  the  witness  will  be 
obliged  in  his  own  mind  to  settle  other  disputed  facts,  in  order  to  give  his 
answer.  In  some  cases,  all  the  facts  bearing  on  the  issue  might  be  summed 
up  in  a  single  question.  But  when  facts  on  one  rule  conflict  with  facts  on  the 
other,  they  ought  not  to  be  incorporated  into  one  question,  but  the  attention  of 
the  witness  should  be  called  to  their  opposing  tendencies,  and  if  his  skill  or 
knowledge  can  furnish  the  explanation  which  harmonizes  them,  he  is  at  liberty 
to  state  it.  Then  the  jury  can  know  all  the  facts  and  grounds  on  which  the 
opinion  is  based  "  The  question  here  held  improper  was  in  effect,  if  the  facta 
stated  by  the  witnesses  on  both  sides  are  true,  what  in  your  opinion  was  the 
mental  condition?  As  Mr.  Lawson  says,  the  question  asked  the  witness  "  to 
assume  the  province  of  the  jury,"  and  as  the  court  said,  "  It  is  obvious  thai 
this  is  all  that  a  jury  could  do  upon  that  basis."  To  the  same  effect  State  v. 
Bowman,  78  N.  C.  509. 

In  Cowlep  V.  People,  88  N.  Y.  464;  s.  c,  88  Am.  Rep.  464,  Folobb,  C.  J.,  said. 
**  The  claim  is  that  a  hypothetical  question  may  not  be  put  to  an  expert,  unless 
it  states  the  facts  as  they  exist.  It  is  manifest,  if  this  is  the  rule,  that  in  a  trial 
where  there  is  a  dispute  as  to  the  facts,  which  can  be  settled  only  by  a  juiy, 
there  would  be  no  room  for  a  hypothetical  question.  The  very  meaning  of  the 
word  is  that  it  supposes,  assumes  something  for  the  time  being.     Each  side  in 
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an  iflsae  of  fact  has  its  tlieorj  of  what  is  the  true  state  of  the  facts,  and  assumes 
that  it  can  pioye  it  to  be  so  to  the  satisfactimi  of  the  jury,  and  so  assuming 
aliapes  hypothetical  questions  to  experts  acoordingly.  And  such  is  the  comot 
practice." 

In  Da/oU  y.  State,  85  Ind.  496,  it  was  said  that  "  if  the  facts  are  in  dispute 
*  *  *  it  seems  to  be  proper  to  allow  counsel  to  base  their  questions  upon  the 
facts  which  the  evidence  tends  to  prove,  and  let  the  jury  decide  ultimatelj 
whether  they  are  established  by  the  evidence  or  not."  In  Bishop  v.  Spinnig^ 
88  Ind.  143,  '*  The  party  seeking  an  opinion  in  such  a  case  may  within  reasona- 
ble limits  put  his  case  hypothetically  as  he  claims  it  to  have  been  proved,  and 
take  the  opinion  of  the  witness  thereon,  leaving  the  jury  of  course  to  determine 
whether  the  hypothetical  case  put  is  the  real  one  proved."  In  Ouetig  v.  StaU, 
06  Ind.  94,  **  The  expert  cannot  give  his  opinion  upon  evidence;  it  must  be 
done  upon  admitted,  proved,  or  assumed  facts."  "  In  stating  a  hypothetical 
case,  it  is  not  necessary  to  assume  all  the  factli  which  the  evidence  tends  to 
prove,  as  claimed  on  behalf  of  the  appellant,  but  all  the  facts  assumed  must 
be  supported  by  some  evidence." 

An  error  in  the  assumption  as  to  the  evidence  does  not  render  the  question 
objectionable,  if  it  is  within  the  possible  or  probable  range  of  the  evidence. 
HartneU  v.  Ch/rvey,  66  K.  Y.  641;  Nwoe  v.  Tucker,  70  Ind.  15. 

There  must  be  evidence  tending  to  prove  the  matters  stated  in  a  hypoihedoal 
question.  But  "  it  is  the  privilege  of  counsel  in  such  cases  to  assume  within 
ti&e  limits  of  the  evidence,  any  state  of  facts  which  he  claims  the  evidence 
justifies,  and  have  the  opinion  of  experts  ui>on  the  facts  thus  assumed.  The 
facts  are  assumed  for  the  purpose  of  the  question  and  for  no  other  purpose." 
FUer  V.  N.  T.  Cent.  B.  Co.,  49  K.  Y.  47.  If  the  facts  stated  in  hypothetical 
cases  are  not  proved,  the  opinion  of  course  goes  for  nothing. 

Where  there  is  any  evidence  tending  to  prove  the  facts  assumed,  it  is  for  the 
jury  to  weigh  the  evidence,  and  determine  whether  the  supposed  facts  so 
stated  actually  correspond  with  the  facts  as  proved. 

In  Boardman  v.  Woodman,  47  N.  H.  120,  185,  the  court  approved  "  a  hypo* 
thetical  case  stated  to  the  witness,  and  so  proved  as  to  resemble  as  near  as  may 
be  the  case  under  consideration.  The  jury  can  judge  whether  the  case  sup- 
posed is  so  far  like  the  one  they  are  considering  as  that  the  opinion  of  the 
expert  on  the  supposed  case  is  any  guide  to  them  in  settling  the  question 
which  they  are  to  decide."  To  same  effect.  Lake  v.  Psople,  1  Park.  Or.  405;  i. 
a,  12  N.  Y.  858;  Thornton  v.  People,  2  Park.  Cr.  48,  188.  In  People  v.  Lake, 
Hand,  J.,  said:  *'  I  think  they  had  a  right  to  put  hypothetloal  questicms  tt 
those  medical  witnesses,  predicable  of  the  facts  then  piored,  or  that  may  ba 
fidrlj  daimed  to  have  beoi  proved  In  the  oauaa.'* 
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(OWIs.  tUL) 

A  ehild  and  heir  at  law  of  a  testalor,  for  whom  his  father  has  hj  mistake  failed 
to  provide  bj  the  will,  hat  who,  being  of  fall  age,  has  appeared  in  proceed- 
ingB  resulting  in  a  Judgment  establishing  the  will,  eannot  reoorer  land 
thereby  devised. 

EJEGTMBNT.  The  head-note  shows  the  point  raffioiently.  The 
plaintiff  had  judgment  below. 

Jas.  (yNeill  and  Z.  A.  DooliUh,  for  appellant 

72.  J,  MaeBride  and  B.  F.  French,  for  respondent. 

Gassodat,  J.  In  ejectment,  the  party  having  the  legal  title, 
with  the  right  of  immediate  possession,  must  prevail.  As  sole  heir 
at  law  of  his  father,  the  plaintiff  claims  saoh  title  and  right  of  pos- 
session. Both  are  denied.  Had  the  father  died  intestate,  the  plain- 
tiff's claim  would  have  been  manifest.  Then  he  would  have  shown 
a  right  to  the  possession  ^'as  heir.'^  §  3079,  B.  S.  But  the 
father  did  not  die  intestate.  It  is  admitted  that  he  left  a  will.  By 
the  will  he  gave,  devised,  and  beqaeathed  all  his  estate,  both  real 
and  personal,  to  his  step-daughter,  one  of  the  defendants.  The 
will  was  proved  in  the  County  Court,  and  was  by  that  court  admitted 
to  probate,  established  as  a  valid  will,  and  ordei*ed  to  be  recorded. 
From  that  judgment  of  the  Probate  Court  the  plaintiff  appealed  to 
the  Circuit  Court.  Upon  the  trial  of  that  appeal  the  will  was 
re-proved  in  solemn  form,  and  thereupon  it  was  ordered,  adjudged, 
and  decreed  by  the  Circuit  Court  that  the  judgment  of  the  County 
Court  admitting  the  will  to  probate  be,  and  the  same  was  thereby, 
affirmed,  and  the  instrument  was  thereby  allowed,  and  the  probate 
thereof  granted,  as  the  last  will  and  testament  of  said  deceased. 

The  serious  question  here  presented  is  as  to  the  effect  of  that 
judgment  upon  this  action.  At  common  law  the  probate  of  a  will 
was  conclusive  as  to  the  personal  property,  but  was  no  evidence  as 
to  the  execution  or  validity  of  the  will,  so  far  as  it  affected  real  prop- 
erty. 1  Daniell  Oh.  Pr.  877;  Abb.  Tr.  Ev.  110.  At  common  law, 
and  as  to  real  estate,  the  will  itself,  on  being  duly  proved  in  an 
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aotion  of  ejeotment  or  other  suit  affecting  the  title  to  realty,  became 
a  miiniment  of  title.  CoUon  v.  Botut,  2  Paige,  396;  8.  c,  22  Am.  Dea 
648;  Bowen  y.  Idley,  6  Paige,  46;  Brady  y.  McCoskerj  1  N.  Y.  214; 
Baylan  ads.  Meeker,  28  N.  J.  L.  274,  803.  But  that  ha^  been 
changed  by  statute  in  England,  as  well  as  seYeral  of  the  States.  1 
Daniell  Oh.  Pr.  877;  I  Jarm.  Wills,  50;  Abb.  Tr.  Ey.  110,  snbd.  60. 
In  this  State  no  will  is  effectual  to  pass  either  real  or  personal  estate 
unless  it  has  been  duly  proved  and  allowed  in  the  County  Court,  as 
proYided  by  the  statutes,  or  on  appeal  in  the  Circuit  Court,  or  in 
the  Supreme  Court  (except  as  to  wills  proved  and  allowed  outside 
of  the  State),  and  the  probate  of  a  will  of  real  or  personal  estate,  as 
provided  in  our  statutes,  is  expressly  made  '^  conclusive  as  to  its  due 
execution/'  §  2294,  R  S.  When  proved  and  allowed,  a  certifi- 
cate thereof  is  to  be  indorsed  thereou,  or  annexed,  signed  by  the 
judge  of  the  County  Court  and  attested  by  the  seal  of  such  court. 
Such  attested  copy  of  every  will  devising  lands  or  any  interest 
therein,  and  of  the  probate  thereof,  is  to  be  recorded  in  the  office  of 
the  register  of  deeds.  §  2296.  This  indicates  that  the  certified 
and  attested  copy  of  the  will  is  to  be  treated  as  a  conveyance. 

Another  section  of  the  statutes  declares  '^  that  every  devise  of  land 
in  any  will  shall  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it  shall  appear  by 
the  will  that  the  devisor  intended  to  convey  a  less  estate.''  §  2278. 
Under  this  section  it  has,  in  effect,  been  held  that  where  there  is  an 
absolute,  unconditional  devise,  the  devisee  takes  at  once  on  the  death 
of  the  testator.  In  re  Pierce,  66  Wis.  560;  Schriver  v.  Meyer,  19 
Penn.  St.  87;  8.  o.,  57  Am.  Dec.  634;  Abbott  v.  Pratt,  16  Vt.  626. 
This  may  include  lands  acquired  after  making  the  will  (§  2279),  and 
the  homestead  (§  2280),  Ferguson  v.  Mason,  60  Wis.  387.  In  the 
case  before  us  there  is  no  intervening  estate.  The  devise  to  the  step- 
daughter is  direct^  absolute,  and  unconditional.  She  therefore,  as  sole 
devisee,  took  the  legal  title  to  the  real  estate  in  question  at  once  on  the 
death  of  the  testator.  Thus  her  right  and  title  to  the  land  in  ques- 
tion became  complete  at  law  before  the  commencement  of  this  action. 
The  probate  of  the  will  being  made  by  statute  '^  conclusive  as  to  its 
due  execution,"  as  well  in  respect  to  real  estate  as  personal  property, 
and  plaintiff,  as  heir,  having  appeared  in  the  probate  proceedings, 
thus  giving  to  that  court  complete  jurisdiction,  it  would  seem  that 
he  can  no  longer  have  any  standing  in  an  action  of  ejectment  to 
try  the  naked  legal  title,  unless  his  right  to  do  so  was  in  some  way 
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saved  by  statute.  The  conclusiyeness  of  jadgments  of  probate  has 
often  been  declared,  and  cannot  reasonably  be  questioned.  Archer 
7.  Meadows,  33  Wis.  160 ;  Freem.  Judgm.,  g§  319a,  608. 

Was  the  plaintiffs  right  to  maintain  this  action  against  the  de- 
visee, notwithstanding  the  probate  of  the  will,  saved  by  statute  ? 
There  is  no  claim  that  the  will  was  ever  revoked  in  any  of  the  ways 
designated  in  section  2290,  R.  S.,  WtU  of  Ladd,  60  Wis.  190  ;  s.  c, 
50  Am.  Bep.  35  ;  nor  that  there  was  ever  any  ^^  revocation  implied 
by  law  from  subsequent  changes  in  the  condition  or  circumstances 
of  the  testator,'^  as  therein  excepted.  Were  it  claimed  that  the  will 
in  question  had  been  revoked  in  any  of  the  ways  mentioned  in  that 
section,  or  by  implication  of  law,  the  question  would  arise  whether 
the  party  alleging  such  revocation  was  not  bound  to  avail  himself 
of  the  objection  in  the  probate  proceedings,  or  be  forever  precluded 
from  attacking  the  will  collaterally  on  any  such  ground  ?  According 
to  Mr.  Freeman  he  would.  §  608.  It  has  been  held  that  the 
probate  of  a  will  could  not  be  collaterally  avoided  on  the  ground 
that  the  will  was  a  forgery.  Moore  v.  Tanner^e  Adm'e^  5  T.  B. 
Monr.  45  ;  Rex  v.  Vincent,  1  Strange,  481 ;  Allen  y.  Dundas,  3 
Durnf.  ft  E.  125  ;  Frieetman  v.  Thomas,  9  Pro.  Div.  210.  So  it  has 
been  held  that  it  could  not  be  collaterally  avoided  on  the  ground 
that  the  will  so  admitted  to  probate  had  been  procured  by  fraud 
or  undue  influence,  Archer  v.  Meadows,  33  Wis.  167 ;  nor  that  it 
had  been  revoked  by  the  subsequent  execution  of  another  will. 
Davis  V.  Oaines,  104  U.  S.  386,  and  cases  there  cited ;  but  see 
Waters  v.  Stickney,  12  Allen,  1,  and  cases  there  cited  ;  nor  collat- 
erally impeached  on  any  other  ground,  Vanderpoel  v.  Van  Valhen" 
turgh,  6  N.  Y.  190 ;  nor  set  aside  by  proceedings  in  chancery.  Ar^ 
eher  v.  Meadows,  33  Wis.  166 ;  Colton  v.  Ross,  2  Paige,  396 ;  s.  o.,  22 
Am.  Dec.  648;  Bowen  v.  Idley,  6  Paige,  46;  Brady  v.  McOosker,  1 
N.  Y.  214 ;  Priestman  v.  Thomas,  supra.  But  see  cases  cited  in 
Waters  y.  Stiekney,  supra^  and  Harris  v.  Tisereau,  52  Ga.  153 . 

Where,  after  making  his  will,  the  testator  has  a  child  bom  to 
him  for  whom  no  provision  is  made  therein,  such  child  has  the 
same  share  in  the  testator's  estate  as  if  he  had  died  intestate,  and 
the  share  of  such  child  shall  be  assigned  to  him  as  provided  by  law 
in  case  of  intestate  estates,  unless  it  be  apparent  from  the  will  that 
it  was  the  intention  of  testator  that  no  provision  should  be  made 
for  such  child.  Section  2286,  R.  S.;  Bresee  v.  Stiles,  22  Wis. 
180;  Bowen  v.  Hostie,  137    Mass.  5-27;    Chicago^  etc.,  R.  Go.  y. 
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WiU9&nmm,n¥ed.  Bep.873;  WUIariPs  Atelv, 68  Peun.  St  887; 
TaOird  t.  VmUer,  1  Desaas.  592 ;  HoBoman  y.  Oopektnd,  10  Chu 
79 ;  Paiter  y.  Bramn^  11  R.  1. 232 ;  Waierman  y.  Htm^kins,  63  Me. 
156  ;  Btfons  t.  Andanon,  15  Ohio  St  324. 

The  claim  here  is  that  the  testator  omitted  to  proyide  in  his  wiU 
for  the  plaintiff,  and  that  it  '^  appeared  "  from  the  oral  eyidenoe 
taken  on  the  trial  in  this  action,  ''that  snoh  omission  was  not  in- 
tentional, bat  was  made  by  mistake  or  accident/'  and  hence  that 
the  plaintiff  is  entitled  to  ''  haye  the  same  share  in  the  estate  of  the 
testator  as  if  he  had  died  intestate,  to  be  assigned  as  proyided  in  the 
preceding  (§  2286)  section.''  §  2287 ;  Wilson  y.  Fimkeiy  6  Mete. 
400 ;  s.  c,  39  Am.  Dec.  736 ;  Omverse  y.  W^,  4  Allen,  512 ; 
Doane  y.  Xa£e,  32  Me.  268 ;  s.  c,  52  Am.  Dec.  654 ;  Oiffordr.  Dyer^ 
2  R.  I.  99 ;  8.  c,  57  Am.  Dec  708 ;  RanudiU  y.  Weniworih^  101 
Mass.  125  ;  8.  c,  106  Mass.  320 ;  Buehhy  y.  Gerard,  123  Mass.  8; 
Case  y.  Young,  3  Minn.  209;  Pearson  y.  Pearson,  46  Gal.  609; 
Wilder  y.  Thayer,  97  Mass.  439;  Hurley  y.  (/Sullivan,  137  Mass. 
86.  The  ''mistake  or  accident,"  here  mentioned,  manifestly 
need  not  appear  on  the  face  of  the  will  itself ,  as  in  the  preceding 
section.  This  has  been  held  in  seyeral  of  the  cases  cited.  Some 
haye  apparently  held  the  other  way,  bat  ander  different  stati^fces. 
Oifford  y.  Dyer,  2  R.  I.  99;  s.  c,  57  Am.  Dec.  708;  WetheraU  v. 
Harris,  51  Mo.  65;  Bush  y.  Lindsey,  44  Gal.  121. 

The  qnestion  recars,  at  what  stage  of  the  proceedings,  and  in 
what  form  most  snch  unintentional  omission  be  made  to  appear? 
Oan  the  heir  who  has  reached  his  majority,  after  haying  appeared 
in  the  probate  proceedings  and  aUowed  judgment  admitting  the 
will  to  probate  without  objection,  raise  the  question  for  the  first 
time  in  an  action  of  ejectment  against  the  deyisee?  It  will  be  ob- 
seryed  that  under  each  of  these  sections  such  omitted  heir  is  to 
"  haye  the  same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate,  to  be  assigned  "  ''to  him  as  provided  by  law  in  case  of 
intestate  estates."  §§  2286,  2287,  R.  S.  "When  any  share  of  the 
estate  of  a  testator  shall  be  assigned,"  as  provided  in  either  of  those 
sections,  "  the  same  shall  first  be  taken  from  the  estate  not  dis- 
posed of  by  the  will,  if  any;  if  that  shall  not  be  suflScient,  as  mach 
as  shall  be  necessary  shall  be  taken  from  all  the  devisees  or  legatees 
in  proportion  to  the  value  of  the  estate  they  may  respectiyely  re- 
ceiye  under  the  will,  unless  the  obvious  intention  of  the  testator 
in  relation  to  some  specific  devise  or  bequest  or  other  proyision  in 
Vol.  LIII  — 40 
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the  will  would  thereby  be  defeated;  in  which  ease  such  specific 
devise,  legacy,  or  provision  may  be  exempted  from  such  apportion- 
ment and  a  different  apportionment  may  be  adopted  in  the  dis- 
cretion of  the  County  Court."  g  22SS,  R.  S.  The  share  of  the 
estate  which  is  to  be  assigned  to  the  omitted  child  of  the  testator 
as  if  he  had  died  intestate,  as  provided  by  law  in  case  of  intes- 
tate estates,  under  sections  2286,  2287,  is  evidently  to  be  so 
assigned  by  an  "order  or  judgment''  of  the  "County  Court.** 
§§  3040-3955.  That  such  assignment  to  such  omitted  child  is, 
in  contemplation  of  the  statutes,  to  be  made  by  the  County  Court, 
is  quite  apparent  from  other  sections,  which  provide  in  effect  that 
"when  the  estate  given  by  any  will  shall  be  liable  for  the  payment 
of  debts  and  expenses,  as  mentioned  in  "  section  3864,  or  is  liable 
to  be  taken  to  make  up  the  share  of  a  child  omitted  from  the  will, 
as  provided  in  section  2286  or  2287,  "the  executor  shall  have  the 
right  to  retain  the  possession  of  the  same  until  such  liability  shall 
be  settled  by  order  of  the  County  Court,  and  until  the  devisea 
and  legacies  so  liable  shall  be  accordingly  assigned  by  order  of  such 
court;  and  when  the  same  can  be  properly  done,  any  devisee  or  leg- 
atee may  make  his  claim  to  such  court  to  have  such  liability  settled 
and  his  devise  or  legacy  assigned  to  him."  §  3865.  "All  the  de- 
visees or  legatees  who  shall,  with  the  consent  of  the  executor  or 
otherwise,  have  possession  of  the  estate  given  to  them  by  will  be- 
fore such  liability  shall  be  settled  by  the  County  Court,  shall  hold 
the  same  subject  to  the  several  liabilities  mentioned  in  the  pre- 
ceding section  and  shall  be  held  to  contribute  according  to  their 
respective  liabilities,"  etc.  §  3866.  "  The  County  Court  may,  by 
judgment  for  that  purpose,  settle  the  amount  of  the  several  liabil- 
ities as  provided  in  the  preceding  sections,  and  adjudge  how  much 
and  in  what  manner  each  person  shall  contribute,  and  may  issue 
execution  to  enforce  its  judgment  as  circumstances  may  require. 
The  claimant  may  also  have  a  remedy  by  any  proper  action.*' 
§  3868. 

The  several  sections  of  the  statutes  cited  clearly  contemplate^ 
that  such  after-born  child,  or  child  omitted  by  the  testator  from 
his  will  through  "  mistake  or  accident,"  shall  have  the  remedies 
provided  for  in  the  County  Court.  The  remedies  provided  are  in 
the  nature  of  settlements  and  partitions  between  several  claimants, 
and  assignments  and  distributions  of  the  estate.  In  case  there  are 
other  heirs,  or  an  heir  at  law,  besides  the  one  omitted,  there  must 
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almost  neoeflsarily  be  adjustment  and  contribution*  Such  remedies 
are  necessarily  equitable  in  their  nature,  and  peculiarly  within  the 
province  of  the  County  Oourt.  Brook  v.  OhappM^  34  Wis.  405 ; 
Appeal  of  adkmffMr^  41  Wis.  260  ;  Gatlin  y.  Wheeler^  49  Wis.  507; 
Applieaiwn  of  Wilier ^  52  Wis.  297 ;  Gardner  y.  Estate  of  Oattaghan, 
61  Wis.  96.  True,  the  section  of  the  statutes  last  cited  also  secures 
to  the  claimant  ''a  remedy  by  any  proper  action."  But  the  addi- 
tional remedy  thus  secured  is,  after  iJl,  limited  to  a  ''proper  ac- 
tion." Ejectment  does  not  seem  to  be  a  proper  action  under  any 
circumstances.  Where  the  only  heir  of*  the  testator  is  a  child  born 
after  making  the  will,  or  one  who  was  unintentionally  omitted 
therefrom  through  mistake  or  accident,  and  for  that  reason  claims 
the  entire  estate  of  the  testator,  and  such  claimant  has  reached  his 
majority  and  has  notice  of  the  hearing,  it  would  seem  to  be 
eminently  proper  that  such  claim  should  be  presented  and  heard  at 
the  time  of  the  application  for  probate,  for  if  the  claim  should  be 
established,  it  would  work  a  complete  revocation  of  the  whole  will, 
or  at  least  the  disposing  parts  of  the  will,  and  render  it  entirely  in- 
operative as  a  transfer  %f  property.  The  fact  whether  there  had  or 
had  not  been  such  revocation  can  more  appropriately  be  determined 
at  the  hearing  of  the  probate  than  any  other  stage  of  the  proceed- 
ings. Certainly  there  are  adjudications  where  portions  of  a  will  have 
been  admitted  to  probate,  and  other  portions  rejected  altogether. 
But  whether  the  claim  must  necessarily  be  presented  at  that  stage 
of  the  proceedings,  or  may  be  presented  in  the  County  Court,  or 
by  proper  action  after  the  will  has  been  admitted  to  probate,  are 
questions  not  necessarily  before  us,  and  upon  which  we  express  no 
opinion. 

In  the  case  of  Laddie  Will,  already  mentioned,  a  class  of  cases 
was  cited  where  the  testator  had  been  deceived  by  the  legatee  or 
devisee  into  the  belief  that  he  had  done  an  act  sufficient  to  revoke 
his  will,  when  in  fact  he  had  not,  and  in  which  it  was  held  that 
although  there  was,  under  the  statnte,  no  revocation,  yet  in  equity 
such  legatee  or  devisee  would  be  decreed  to  hold  the  property  as 
trustee  for  the  heir.  60  Wis.  1U2,  193.  But  we  gave  no  opinion 
there  on  the  subject;  and  give  none  here.  In  several  of  the  cases 
cited  the  claim  was  made  on  petition  in  the  Probate  Court,  and 
some  of  them  on  the  hearing  of  the  probate  in  the  first  instance, 
or  on  appeal  from  the  judgment  of  probate.  Wilson  v.  Foshet,  6 
Meta  400 ;  Canveree  v.  Wales,  4  Allen,  512 ;  Doane  v.  Lake,  32  Me. 


316  WISCONSIN, 


N^wnuoi  ▼.  WatenauL 


s>68 ;  Oiffwrd  y.  Dyer,  2  B.  I.  99 ;  WiUard's  Baiaie,  68  Peim.  St 
3:^7 ;  Wetherall  y.  Harris,  51  Mo.  65 ;  ffottoman  y.  Oopdand,  10 
Oa.  79.  Some  of  the  cases  were  in  prooeedings  for  partition 
or  distribution.  Ramsdill  y.  WmUworth,  101  Mass.  125;  Buckley 
V.  Oei'ard,  123  Mass.  8  ;  Guitar  y.  Gordon,  17  Mo.  408  ;  Clarhson 
Y.  Glarkson,  8  Bosh,  655;  FTa/tfrman  y.  Hawkins,  63  Me.  156 
Pounds  Y.  Z>afe,  48  Mo.  270 ;  Schneider  y.  Koesier,  54  Mo.  500 
0M0  Y.  rurnn^,  3  Minn.  209 ;  Wilder  y.  Thayer,  97  Mass.  489 
Hurley  y.  0^ Sullivan,  137  Mass.  86.  Some  of  the  oases  were  on 
bills  in  equity  to  reach  and  obtain  the  distributiYe  share  of  the 
claimant^  or  for  a  construction  of  the  will,  or  to  quiet  title.  7bl- 
bird  Y.  Verdier,  1-  Desaus.  592 ;  Gerrish  y.  Gerrish,  8  Or.  351 ; 
Potter  Y.  Brown,  11  R.  L  232;  Chicago,  etc.,  R.  C6.  y.  Wasser^ 
man,  22  Fed.  Bep.  872  ;  Bowen  y.  Hoxie,  187  Mass.  527 ;  Brush  y. 
Wilkins,  4  Johns.  Oh.  506.  One  case  was  an  action  of  debt  upon 
the  bond  of  the  executor  after  haYing  failed  to  pay  as  ordered  by  the 
Probate  Court.  Waterman  y.  Hawkins,  63  Me.  156 ;  Bresee  y. 
Stiles,  22  Wis.  120^  was  an  action  of  ejectment  brought  by  a  dcYisee 
against  the  after-bom  children  and  others ;  and  the  plaintiff  was 
defeated  on  the  ground  that  the  proceedings  in  the  County  Court, 
as  to  the  will  and  the  estate,  were  Yoid  as  against  the  minors  for 
want  of  jurisdiction.  To  the  same  effect  is  Woodward  y.  Spitter,  1 
Dana,  179;  s.  c,  25  Am.  Dec.  139. 

That  the  plaintiff  has  not  mistaken  his  remedy  and.  may  main- 
tain ejectment,  counsel  cite  and  rely  upon  Evans  y.  Anderson,  15 
Ohio  St.  '<24.  That  was  on  demurrer  to  the  original  petition  to 
recover  possession  of  lands.  Whether  the  petition  sought  equitable 
relief,  or  was  solely  in  the  nature  of  ejectment,  does  not  appear 
from  the  report ;  but  we  assume  the  latter.  Id  that  case  the  peti- 
tioner was  born  about  five  months  after  the  death  of  the  testator, 
and  about  two  mouths  after  the  will  had  been  admitted  to  probate. 
The  court  expressly  distinguished  the  case  from  one  '^  where  the 
probate  of  the  will  is  to  be  impeached,  or  its  validity  is  to  be 
attaoked,  on  account  of  a  defectiYC  execution,  or  on  grounds  that 
existed  and  were  cognizable  by  the  court  when  it  was  proved.  In 
either  case  it  must  be  done  by  direct  contest.  But  it  must  be 
observed  that  there  is  a  wide  distinction  between  such  a  case  and 
this.  This  will  was  properly  admitted  to  record  ♦  ♦  ♦ 
The  devisee  held  the  title  under  a  valid  will,  subject  to  the  condi- 
tion imposed  by  the  statute  that  the  will  should  become  Yoid  on 
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the  birth  of  a  subeequent  child.  The  will  was  executed  subject  to 
the  contingency  of  being  avoided  by  the  birth  of  a  child.  It  was 
admitted  to  probate  subject  to  the  same  contingency.  The  will 
was  good  until  the  birth  of  the  child*  If  it  had  not  been  bom 
alire  it  would  still  be  good.  By  his  birth  the  will  became  Toid." 
It  is  very  plain  that  in  that  case,  as  held  by  this  court  in  Bresee  y. 
StUeSy  22  Wis.  120,  the  probate  was  void  as  against  the  unborn 
child  for  want  of  jurisdiction.  In  fact,  the  opinion  of  the  court 
in  the  Ohio  case  is  an  authority  against  the  maintenance  of  this 
action.  Here  the  validity  of  the  will  and  its  probate  is  collater- 
ally attacked  and  impeached  ''on  grounds  that  existed  and  were 
cognizable  by  the  court  when  it  was  proved ;''  in  which  case  it  is 
there  said,  '^  it  must  be  done  by  direct  contest/' 

I  have  only  found  three  adjudications  in  which  actions  of  eject- 
ment have  been  maintained  in  cases  similar  to  this.  OagB  v.  OagB^ 
29  N.  H.  633  ;  Smith  v.  Robertson,  89  N.  T.  65'* ;  Pearson  v. 
Pearson,  46  Oal.  609  ;  s.  c,  51  GaL  120.  In  the  New  Hampshire 
case  the  action  was  brought  by  the  grantee  of  the  omitted  heir,  and 
there  were  questions  involved  over  which  the  Probate  Court  had  no 
jurisdiction.  Besides,  there  existed  in  that  State  a  statute  which 
made  the  will  absolutely  void  as  to  a  child  not  named  or  referred  to 
in  the  will,,and  was  otherwise  unlike  our  statutes  as  to  the  remedy. 
In  the  New  York  case  here  cited  the  action  was  brought  in  the 
interest  of  a  child  born  after  the  making  of  the  will,  and  only  a 
month  before  the  death  of  the  testator,  and  under  a  statute 
expressly  reserving  the  right  of  action  as  to  real  estate,  and  other- 
wise  unlike  ours.  We  cannot  regard  either  of  these  cases  as  an 
authority  against  our  view  of  this  case.  In  the  case  of  Pearson  v. 
Pearson,  supra,  cited  by  counsel  on  another  point,  the  plaintiff  was 
bom  October  10,  1850,  and  was  the  daughter  of  the  testator  and  a 
former  wife  from  whom  he  had  been  divorced.  The  testator  made 
his  will  January  3,  1865,  and  died  January  10,  1865.  The  will  was 
admitted  to  probate,  and  June  4,  1866,  a  decree  of  distribution 
was  made.  The  plaintiff  was  not  mentioned  in  the  will  ;  and  her 
action  was  commenced  and  tried  in  1871,  and  before  she  was 
twenty-one  years  of  age.  The  judge  writing  the  opinion  discusses 
the  question  we  have  been  considering,  and  concluded :  '*  I  am 
therefore  of  opinion  that  if  there  was  no  surviving  wife,  or 
other  issue  of  the  testator  than  the  plaintiff,  she  might  maintain 
ejectment,  if  there  be  no  pending  administration  of  the  estate.'' 
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46  CaL  625.  The  opinion  then  went  on  to  show  that  there 
was  sufficient  evidence  that  the  testator  left  him*  surviying, 
a  wife  and  six  other  ohUdren,  who  were  the  devisees  in  his 
will,  and  concluded  that  the  plaintiff  took  title  by  descent 
and  became  a  tenant  in  common  with  the  devisees.  Page  627. 
The  court  then  determined  that  the  plaintiff  was  not  estopped  by 
the  decree  of  distribution  from  claiming  her  share  of  the  estate, 
becaase  as  to  her  it  was  void  for  want  of  jurisdiction  over  her  person 
by  reason  of  the  failure  to  make  the  requisite  service,  or  to  give  the 
requisite  notice,  or  to  secure  the  appearance  of  the  plaintiff  in  the 
case.  The  cause  was  reversed,  and  on  a  retrial  the  plaintiff  recovered 
under  the  statutes  the  undivided  one-seventh  of  two-thirds  of  the 
demanded  premises;  and  that  judgment  was  affirmed  on  appeal, 
s.  c,  51  Gal.  120. 

The  sections  of  the  statutes  of  that  State,  there  under  considera- 
tion, were  quite  similar  to  our  sections  2286-2288;  but  their  statutes 
did  not  seem  to  have  the  other  provisions  of  our  statutes  cited;  and 
did  contain  a  provision  that  if  no  person,  within  one  year  after  the 
probate  of  a  will^  contested  the  same,  or  the  validity  thereof,  such 
probate  should  be  conclusive;  saving  to  infatUs,  married  women, 
and  persons  of  unsound  mind,  a  like  period  of  one  year  after  their 
respective  disabilities  should  be  removed.  Wood  Dig.  Cal.  Stats., 
pp.  394, 395,  §  36  (1858);  Code  Civil  Proc.  CaL,  p.  352,  §  1333  (1872); 
2  Hittell  (1876),  (§  1333),  11333.  In  that  case  the  action  was  com- 
menced and  tried  during  the  plaintiff's  infancy;  hence,  as  to  her, 
probate  was  not  conclusive  under  the  statute.  The  difference  in 
the  statutes  of  that  State  and  ours  seems  to  be  sufficient  to  distin- 
guish the  two  cases;  but  were  it  otherwise,  we  should  not  be  inclined 
to  follow  it  in  a  case  like  this. 

The  difficulty  in  maintaining  an  action  of  ejectment  against  the 
devisee  to  try  the  naked  legal  title  in  a  case  like  this,  and  under  our 
statutes,  seems  to  be  manifest.  The  fact  upon  which  it  is  sought  to 
invalidate  the  will,  and  the  probate  of  it,  existed,  if  at  all,  at  the 
time  of  making  the  will,  and  was  known  to  the  plaintiff  at  the  time 
of  the  probate  of  the  will.  The  evidence  of  its  existence,  if  any, 
was  entirely  dehors  the  will  and  the  record  of  its  probate,  and  rested 
wholly  in  parol.  Independent  of  such  evidence,  the  will  was  valid, 
and  its  probate  conclusive  upon  the  plaintiff.  The  fact  relied  upon 
to  invalidate  the  will  and  probate  was  tlie  alleged  mistaken  belief 
of  the  testator,  at  the  time  of  executing  the  will,  that  his  son  was 
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then  dead.  Had  the  testator  known  at  that  time  that  his  son  was 
then  living,  it  is  claimed  that  he  would  not  have  made  any  will  at 
all,  or  at  most,  a  different  one.  By  reason  of  such  parol  evidence 
of  such  mistaken  notion  then  existing  wholly  in  the  mind  of  the 
testator,  it  is  claimed  that  the  solemn  act  of  dictating  and  execut- 
ing the  will,  followed  by  the  still  more  solemn  act  of  proving,  and 
then  re-proving  the  will  in  the  presence  of  the  plaintiff,  and  the 
adjudication  of  probate  riemaining  uniijnpeached,  are  each  and  all 
to  be  treated  as  absolutely  null  and  void,  even  when  the  question 
arises  collaterally  in  an  action  at  law  to  try  the  naked  legal  title. 
But  wherein  is  such  mistaken  notion  in  the  mind  of  the  testator  at 
the  time  of  executing  the  will  more  vicious  and  efiFectual  against  the 
judgment  of  probate  than  a  misconception  or  false  belief  in  the 
mind  of  such  testator  as  to  the  friendship  or  enmity  or  overt  acts  of 
some  of  his  children,  induced  by  the  fraud  or  undue  influence  of  a 
devisee  or  legatee  at  or  priorto  the  time  of  making  the  will?  Yet 
418  to  such  questions  as  tliis,  this  court  has  held  the  probate  is  con- 
clusive against  any  collateral  .attack. 

As  we  have  seen^  other  courts  have  gone  still  further,  and  held 
the  probate  conclusive  against  any  collateral  attack  as  to  the  forgery 
of  the  will  or  the  existence  of  a  later  will,  or  any  of  the  enumerated 
grounds  of  revocation.  To  allow  such  omitted  child  to  take  under 
the  statutes  of  descent,  when  the  testator  has,  by  will  in  form,  dis- 
posed of  all  his  estate,  both  real  and  personal,  and  such  will  has 
been  admitted  to  probate,  so  that  the  devisee's  right  to  the  land  has 
become  tis  complete  at  law  as  a  conveyance  to  him  from  the  testator 
would  have  been,  there  must  necessarily  be  a  partial  or  absolute 
revocation  of  both  the  will  and  the  probate.  If  this  can  be  done  at 
all  in  a  case  like  this,  where  the  will  has  been  admitted  to  probate, 
of  which  we  express  no  opinion,  it  would  seem  that  it  should  be 
done  in  some  direct  proceeding,  or  proceeding  calling  into  exercise 
the  equitable  powers  of  the  court,  and  not  by  collateral  attack  in  an 
action  at  law  to  try  the  naked  legal  title.  Holden  v.  Headowa,  81 
Wis.  284;  Archer  v.  Meadataa,  33  Wis.  166;  In  re  Estate  of  Holden, 
37  Wis.  98;  Waters  v.  Stickney,  12  Allen,  1;  Richardstm  v.  Hazelton, 
101  Mass.  108;  Harris  v.  Tisereau,  52  Ga.  158;  McArtkur  v.  Sooit, 
113  U.  S.  340,  and  cases  there  cited. 

By  the  Oocrt  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Motion  for  a  rehearing  denied.  Judgment  reversed. 
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Ktanly  to  taj  of  another  that  he  is  a  thief  is  actionable  per  m,  althovgh  H 

does  not  neoessarilj  impute  a  felony. 

SLANDER.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

A.  Lenhart,  for  appellant. 

James  Oleason^  for  respondent. 

Waldo,  0.  J.  This  is  an  action  of  slander  for  calling  the  plain* 
tifF  a  thief.  The  obvious  import  of  this  language  was  to  impute  to 
the  plaintiff  the  felonious  taking  of  property,  or  larceny,  Dunnell 
Y.  Fiske,  11  Mete.  554,  and  the  words  are  actionable  though  the 
defendant  meant  but  to  impute  petit  larceny;  for  ''  to  accuse  one 
of  petit  larceny  will  bear  action,  and  for  that  the  offender  shall  be 
whipped."  Whitacre  v.  HillidM,  Aleyn,  11.  This  is  still  good 
law,  though  the  offender  be  no  Jonger  whipped.  The  material  ele* 
ment  which  lies  at  the  foundation  of  the  action  of  slander  is  social 
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disgrace,  or  damages  to  character  in  the  opinion  of  other  men. 
JSieffiU  y.  Van  D&uwn,  13  Gray,  304;  1  Am.  Lead.  Gas.  (5th  ed.) 
113.  The  observations  in  Harrison  y.  ThornborougK  Gilb.  Gas. 
117,  rest  on  this  principle:  '' Parker,  G.  J./'  runs  the  report, 
''remembered  a  saying  of  Treby,  G.  J.,  that  people  should  not  be 
discouraged  that  put  their  trust  in  the  law;  for  if  men  could  not 
haye  a  remedy  at  law  for  such  slanders,  they  would  be  apt  to  carye 
it  for  themselyes,  which  would  let  in  all  the  ill  consequences  of 
priyate  reyenge."  NcAeny.  Miecock,  Skin.  183.  Now,  '*if  peo- 
ple would  gratify  the  passion  of  reyenge  outside  of  the  law,  if  the 
law  did  not  help  them,  the  law  has  no  choice  but  to  satisfy  the 
craving  itself  and  thus  avoid  the  greater  evil  of  private  retribu- 
tion."   Holmes  Gom.  Law,  41,  42. 

In  Kr^8  v.  Oliver,  12  Gray,  239,  it  was  held  actionable  to  im- 
pute a  crime,  although  the  party  had,  as  alleged,  suffered  the  pen- 
alty of  the  law,  or  was  no  longer  exposed  to  the  danger  of  punish- 
ment. BiGELOW,  J.,  cited,  with  other  cases,  Boston  v.  Tatam, 
Cro.  Jac.  623,  where  it  was  said:  ''And  it  is  a  great  slander  to  be 
once  a  thief,  for  although  a  pardon  may  discharge  him  of  the  pun- 
ishment, yet  the  scandal  of  the  offense  remains;  for  pmna  potest 
redimi;  culpa  perennis  erit/^  In  Jones  v.  Heme,  2  Wils.  87, 
WiLLES,  G.  J.,  said  that  if  it  were  now  res  integra,  he  should  hold 
calling  a  man  a  rogue  or  a  woman  a  whore,  in  public  company,  were 
actionable.  But  if  this  were  so  it  should  seem,  according  to  the 
formative  principles  of  the  common  law,  that  all  other  words  ut- 
tered in  public  company  that  "  sound  in  great  discredit  of  the 
plaintiff,"  or  cast  a  stain  on  his  character,  should  in  like  manner 
be  actionable.  A  practical  standard  must  be  fixed  and  a  limit 
necessarily  arbitrary  be  put  somewhere  to  these  actions,  else  there 
were  cause  for  the  fears  of  Ghief  Justice  Vaughk  in  King  y.  Lake, 
2  Vent.  28  that  "  the  growth  of  these  actions  would  spoil  all  com- 
munications." 

The  rule  in  Massachusetts  seems  to  be  that  words  generally  are 
actionable  in  themselves  when  they  impute  an  offense  to  which  the 
law  attaches  a  disgraceful  or  infamous  punishment,  or  impute  a 
punishable  offense  of  a  disgraceful  or  infamous  character.  Miller 
v.  Parrish,  8  Pick.  384;  Brown  v.  Ifickerson,  5  Gray,  1;  Kenney 
v.  McLaughlin,  5  Gray,  5;  8.  c,  66  Am.  Dec.  845;  Krehs  v.  Oliver, 
12  Gray,  239;  Buckley  y.  (yiVW/,  113  Mass.  193;  Pollard  Y.Lyon,  91 
U.  S.  232, 233;  Onslow  v.  Home,  3  Wils.  177;  1  Am.  Lead,  Gas.  98. 
Vol.  LIII  — 41 
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It  is  said  that  malice  is  an  essential  ingredient'in  slander.  There 
is  a  singular  and  practical  illustration  of  this  principle  in  Brook  y. 
Montague,  Cro.  Jac.  91,  where  Gokb,  argaing  at  the  bar,  cited 
a  case  where  a  parson  in  a  sermon  '*  recited  a  story  out  of  Fox's 
Martyrology,  that  one  Oreenwood,  being  a  perjured  person  and  a 
great  persecutor,  had  great  plagues  inflicted  upon  him,  and  was 
killed  by  the  hand  of  Ood,  whereas  in  truth  he  never  was  so 
plagued  and  was  himself  present  at  that  sermon."  Greenwood 
thereupon  brought  an  action  against  the  parson,  ^  but  Wbay,  0. 
J.,  delivered  the  law  to  the  jury  that  it  being  but  as  a  story,  and 
not  with  any  malice  or  intention  to  slander  any,  he  was  not  guilty 
of  the  words  maliciously,  and  so  was  found  not  guilty."  It  is 
doubtful  if  malice  would  now  be  taken  so  literally  to  be  the  gist  of 
the  slander.  Add.  Torts,  §§  40,  1090;  Holmes  Com.  Law,  138;  16 
Am.  Law  Bev.  318. 

When  we  oome  to  slander  affecting  a  man  in  his  employment  or 
trade,  the  ground  of  the  action  is  different.  Here  injury  to  liveli- 
hood, through  the  instrumentality  of  injury  to  character,  is  the 
sole  object  to  which  the  attention  of  the  law  is  directed.  ^^  The  law 
is  very  tender  of  people's  employments  and  professions."  Oyles  v. 
Bishop^  1  Freem.  279.  Where  the  court  can  see  without  the  aid 
of  a  jury  that  the  slanderous  words  must  prove  injurious,  they  will 
be  actionable  within  themselves.  The  plaintiff  in  such  case  will 
be  entitled  at  least  to  nominal  charges.  Webb  v.  PoriUmd  Manuf. 
Co.,  3  Sum.  1 92. 

It  is  not  necessary  to  prove  that  the  slanderous  words  were  spoken 

on  the  day  laid  in  the  complaint.     It  is  sufficient  to  prove  that 

they  were  spoken  before  the  commencement  of  the  action,  and  are 

not  barred  by  the  statute  of  limitations.    Pott$r  v.    7%Ofiip0on» 

22  Barb.  87. 

JudgmmU  rmwr9$d. 
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(IS  Ores.  9B.) 
Attameif  —  tomnan  <u. 

A  woman  may  not  be  admitted  to  practice  as  an  attorney  in  Oregon,  althongh 
aha  founds  ber  application  on  a  certificate  of  her  admission  in  Wasbington 
Territory.    (See  note,  p.  8d6.) 


M 


OTION  for  admiflflion  as  an  attorney.     The  opinion  states  the 
case. 


B.  B.  Waison,  for  motion. 

Pbb  Gubiah.  a  motion  has  been  made  and  submitted  herein 
for  the  admission  of  Mary  A.  Leoiyuid  as  a  member  of  the  bar 
of  this  courts  founded  upon  certificate  of  her  admission  to  the 
Supreme  Court  of  Washington  Territory.  The  statute  of  this 
State^  applicable  to  the  admission  of  attorneys,  provides  that  *'  an 
applicant  for  admission  as  an  attorney  must  apply  to  the  Supreme 
Courts  and  must  show,  (1)  that  he  is  a  citizen  of  the  United  States 
and  of  this  State,  and  of  the  age  of  twenty-one  years,  which  proof 
may  be  made  by  his  own  affidavit;  (2)  that  he  is  a  person  of  good 
moral  character,  which  may  be  proved  by  any  evidence  satisfactory 
to  the  court;  (3)  that  he  has  the  requisite  learning  and  ability, 
which  must  be  diown  by  the  examination  of  the  applicant  by  the 
judges,  or  under  their  direction,  in  open  court,  at  the  term  at  which 
the  application  is  made.''  Code,  §  1003.  There  is  no  provision  for 
the  admission  to  the  court  upon  a  certificate  of  admission  as  attor- 
ney to  the  courts  of  another  State  or  country,  except  as  provided  iu 
section  1005  of  the  Code,  which  reads  as  follows  : 

**  Whenever  it  appears  that  a  person  of  any  other  State  or  coun- 
try is  an  attorney  of  the  highest  court  of  record  of  such  State  or 
country,  he  may  appear  as  counsel  for  a  party  in  a  particular  action, 
suit,  or  before  a  judicial  officer  of  this  State,  but  not  otherwise." 

Yet  the  courts,  both  Supreme  and  Circuit,  have  followed  the 
practice  of  admitting  attorneys  upon  certificate  of  admission  to  the 
courts  of  other  States,  Territories,  and  foreign  countries,  without 
examination,  and  in  many  instances,  without  proof  of  good  moral 
charaoter.    Such  practice  is  authorized  by  the  rules  of  this  courts 
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bat  is  not  sanctioned  by  any  statute  of  the  State,  and  has  been  toler- 
ated by  an  exuberance  of  liberality  exercised  by  the  bench  and  bar. 
It  is  doubtful,  indeed,  whether  the  courts  ought  to  exhibit  such  ex- 
traordinary comity,  and  whether  it  does  not  contravene  the  policy  of 
the  State;  but  it  is  difficult  for  lawyers  to  be  illiberal  in  such  matters, 
and  a  very  questionable  practice  has  grown  up  in  consequence. 

The  application  in  this  case  is  somewhat  unusual.  The  applicant 
has  produced  a  certificate  of  admission  to  the  courts  of  Washington 
Territory,  which  under  the  practice  referred  to  would  ordinarily 
be  regarded  as  sufficient  to  entitle  a  person  to  admission  as  an  at- 
torney. But  the  applicant  being  a  woman,  the  court  is  in  doubt 
whether  it  has  the  right  to  admit  her.  The  question  is  not  free 
from  embarrassment,  and  the  court  would  gladly  avoid  the  respon- 
sibility of  determining  it.  Courts  however  have  no  discretion  in 
such  cases.  They  are  compelled  to  follow  precedents,  as  they  are 
evidence  of  what  is  law.  In  a  very  able  opinion  delivered  by  the 
late  chief  justice  of  the  Supreme  Judicial  Court  of  the  State  of 
Massachusetts,  now  an  associate  justice  of  the  Supreme  Gourt  of 
the  United  States,  it  was  held  that  an  unmarried  woman  was  not 
entitled,  under  the  then  existing  laws  of  the  Commonwealth,  to  be 
examined  for  admission  as  an  attorney  and  counsellor  of  that  court. 
Case  of  Robinson,  131  Mass.  376;  s.  g.,41  Am.  Rep.  239.  The 
learned  judge  in  that  case  gave  the  subject  a  very  thorough  examina- 
tion, cited  a  great  number  of  authorities,  and  arrived  at  the  conclusion 
stated.  Upon  a  reference  to  those  statutes  it  will  be  found  that 
they  do  not  materially  differ  from  ours  in  regard  to  the  civil  and 
political  status  of  women,  and  consequently  the  authority  is  directly 
in  point.  It  follows  therefore  that  the  same  construction  of  the 
latter  statutes  would  render  women  ineligible  to  become  attorneys 
in  this  State.  If  that  view  be  correct,  this  court  would  not  be 
justified  in  admitting  a  woman  as  an  attorney  upon  a  certificate  of 
admission  to  the  courts  of  another  State  or  country.  This  is  the 
first  application  of  the  kind  in  this  State  that  the  court  has  any 
cognizance  of,  and  it  is  very  generally  understood  that  women  are 
disqualified  from  holding  such  positions.  The  legislative  assembly 
has  not  manifested  any  intention  by  any  act  it  has  adopted  to  confer 
such  a  right  upon  them,  and  it  would  be  highly  improper  for  the 
courts  of  the  State  to  take  the  initiative  in  so  important  a  movement. 
Their  province  is  to  follow,  and  not  to  attempt  to  go  in  advance  of 
legislative  action  in  such  affairs.     Whenever  the  latter  authority 
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adopts  an  enabling  act  empowering  the  courtA  to  admit  women  to  the 
bar,  or  confers  u]K)n  that  sex  other  rights,  it  will  be  the  duty  of  the  for- 
mer to  exercise  the  power  granted,  and  maintain  the  rights  conferred. 
The  court  is  of  opinion  that  it  has  no  authority  under  the  exist- 
ing laws  of  this  State  to  admit  women  as  attorneys  of  this  court, 
and  the  application  is  therefore  denied.  Motion  denied. 

Note  bt  thb  Reforter. —  The  General  Term  of  the  Supreme  Court  of  New 
York  State,  in  the  third  department,  have  denied  Miss  Kate  Atoneman's  applica- 
tion for  admiasion  to  the  bar.  Miss  Stoneman,  the  court  said,  was  "  well  quali- 
fied for  admission  "  except  that  her  sex  was  against  her. 

Judge  Laitdon,  delivering  the  opinion,  sud:  "The  statute,  Onle  C.  P.,  sec- 
tion 66,  prescribes  regulations  and  provides  for  rules  to  be  observed  in  the  case 
of  '  a  male  citizen  of  the  State  of  full  age  hereafter  applying  to  be  admitted  to 
practice  as  an  attorney  and  in  the  courts'of  record  of  the  State.'  The  expres- 
sion '  male  citizen '  implies  the  legislative  exclusion  of  a  female  citizen  from 
this  office.  An  attorney  and  counsellor  is  an  officer  of  the  court.  A  public  office 
Is  a  position  of  trust  and  responsibility,  and  it  is  within  a  leg^lative  competency 
to  define  in  the  public  interest  the  conditions  essential  to  personal  eligibility. 
That  none  but  qualified  persons  should  be  permitted  to  pursue  certain  employ- 
ments, as  lawyers,  physicians,  druggists  and  pilots,  seems  to  be  a  proper  gov- 
ernmental regulation  in  the  public  interest.  More  recently  the  propriety  of 
exacting  special  qualifications  as  the  condition  of  eligibility  to  certain  public 
offices  has  in  the  civil  service  laws  received  State  and  National  legislative  sanc- 
tion. Such  laws  rest  upon  the  basis  that  the  public  welfare  is  superior  to  the 
personal  right  of  disqualified  individuals  to  engage  in  these  employments  or 
hold  these  offices. 

"  The  right  to  practice  law,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  is  not  a  privilege  of  a  citizen  of  the  United  States  within  the  meaning 
of  the  fourteenth  amendment  of  the  United  States  Constitution,  BradwelTi  ease 
affirming  the  decision  of  the  court  of  Illinois  in  the  case  cited.  The  power  of 
the  court  to  admit  attorneys  and  counsellors  is  not  in  this  State  an  incident  to 
its  general  Jurisdiction,  but  since  the  organization  of  the  State  has  been  exer- 
cised either  under  the  express  provisions  of  the  Constitution  or  of  statutes. 
The  Constitution  of  1777  provides  that  'all  attorneys,  solicitors  and  counsellors 
at  law  hereafter  to  be  appointed  —  be  appointed  by  the  court  and  licensed  by 
the  first  judge  of  the  court  in  which  they  shall  respectively  plead  or  practice 
and  be  regulated  by  the  rules  and  orders  of  the  said  court.'  The  rules  adopted 
are  found  in  Coleman  and  Caine*s  cases.  The  second  Constitution,  adopted  in 
1823,  ondtted  any  reference  to  this  subject,  but  in  1828  a  statute  was  passed 
which  was  subsequently  incorporated  in  the  Revised  Statutes  which  provided 
that  '  counsellors,  solicitors  and  attorneys  shall  be  appointed  and  licensed  to 
practice  by  the  several  courts  of  law  and  equity,'  and  providing  that  the 
Supreme  Court  should  prescribe  rules  for  admission  in  that  court  and  the 
ehanoellor  in  the  Equity  Court. 

"  The  Constitation  of  1846  contained  the  piovlflion:  '  Any  male  dUaen  of  the 


326  OBEGON, 


In  re  Leonard. 


age  of  twent]r-one  jean,  of  good  moral  character,  and  who  poeeeeses  the  requi- 
site qoalifications  of  learning,  shall  be  entitled  to  practice  in  all  the  courts  in 
this  State.'  '  This  provision  wan  inserted  because  it  was  thought  the  rules  of 
admission  prescribed  by  the  courts  were  too  rigid.  By  reference  to  the  debates 
il  cannot  be  discovered  that  the  use  of  the  word  '  male  *  Avas  other  than  as  a 
matter  of  course.  It  elicited  no  comment  This  provision,  after  some  discus- 
sion, was  adopted  in  place  of  a  proposed  provision  that  the  courts  should  not 
'  prohibit  any  dtiaen  from  practicing  as  an  attorney  and  counsellor  in  any  court 
except  for  want  of  good  moral  character.'  The  amended  sixth  article  of  the 
Constitution,  which  went  into  effect  in  1870,  omitted  this  provision.  Before 
this  time  the  propriety  of  admitting  women  to  practice  began  to  be  discussed. 
It  is  understood  that  in  Iowa  a  woman  was  admitted  in  1860.  The  propriety 
of  admitting  women  to  practice  must  have  been  present  to  the  mind  of  the  leg- 
islature of  1871,  by  which  the  law  now  forming  the  section  of  the  Code 
of  CvtH  Procedure  first  above  cited  was  enacted.  The  word  *  male '  was  re- 
enacted  in  the  Code  of  1876.  If  the  legislature  had  intended  to  extend  eligi- 
bility  to  women  the  word  *  male '  would  not  have  been  continued  in  the  Code, 
since  the  Constitution  of  1870  gave  the  power  to  reject  it. 

"  In  view  of  our  peculiar  constitutional  and  legislative  enactments,  the  action 
of  other  States  serves  to  indicate  the  growth  of  liberal  opinion  in  those  States 
but  does  not  much  aid  us  in  the  construction  of  our  own  law.  In  Massaehu- 
setts,  in  1881,  a  similar  application  was  denied  under  a  statute  which  used  the 
words  'a  citizen,'  in  defining  eligibility.  The  legislature  of  the  Common- 
wealth has  since  by  statute  extended  the  privilege  to  women.  In  Connecticut, 
under  a  statute  allowing  '  such  persons  as  are  qualified  therefor, '  to  be  admitted, 
the  Supreme  Court  in  1882  granted  the  application  of  a  woman.  In  niinois 
the  court  denied  such  an  application,  but  the  legislature  subsequently  changed 
the  law.  Also  in  Wisconsin,  the  legislature  subsequently  changed  the 
law.  The  United  States  Court  of  Claims  refused  to  admit  a  woman.  The 
United  States  Supreme  Court  also  refused.  A  recent  newspaper  item  states 
that  forty-eight  women  have  been  adndtted  to  the  bar  in  the  United  States  who 
are  engaged  in  the  practice  of  the  profession  or  in  the  work  connected  with  it. 
The  first  admission  was  in  Iowa,  in  1869.  The  States  and  the  order  in  which 
they  were  admitted  are  as  follows:  Iowa»  8;  Missouri,  2;  Michigan,  6;  Utah,  1; 
District  of  Columbia,  8;  Maine,  1;  Ohio,  4;  Illinois,  7;  Wisconsin,  6;  Indiana,  8; 
Kansas,  8;  Minnesota,  1;  California,  8;  Connecticut,  1;  Massachusetts,  1; 
Nebraska,  1;  Washington  Territory,  1;  Pennsylvania,  1.  It  would  be  possi- 
ble, by  starting  with  the  postulates,  that  citizenship  implies  eligibility  to  office, 
and  that  the  extension  of  eligibility  to  males  is  not  the  denial  of  it  to  females 
to  reach  the  conclusion  that  since  females  are  not  expressly  excluded  their 
eligibility  exists.  Such  reasoning  is  specious  but  unsound,  and  fails  to  take 
notice  of  the  fact  that  in  this  respect  a  change  in  our  laws  does  not,  witliout 
special  legislative  action,  follow  a  change  in  public  opinion,  if  indeed,  as  we 
are  quite  willing  to  be  convinced,  public  opinion  has  changed.  Our  conclusion 
is  that  under  the  existing  laws  in  this  State  the  application  must  be  denied." 

See  HdU  ca$s,  50  Conn.  181;  s.  c,  47  Am.  Rep.  625;  Bdbins<m'9  case,  1»1 
876 ;  8.  C,  41  Am.  Rep.  288. 
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02  Oraff.  IM.) 
Corporation — Joint  ownership  offerrjf — aeeownUng, 
A  oorpoTation  maj  be  a  joint  owner  of  a  ferry  and  have  an  aoooontliig. 

rpHE  opinion  states  the  casa 

James  G.  ChapmanAnd  E.  />.  Shetiiuck,  for  appellant. 

C.  B.  Bettinger,  J.  M.  Gearing  and  P.  L.  WiUis,  for  respondent. 

Lord,  J.  This  case  consists  of  two  saits  consolidated  and  heard 
as  one  in  the  court  below,  one  of  which  was  commenced  by  M.  A. 
Hackett  against  the  Multnomah  Railway  Company,  J.  H.  Foster 
and  J.  H.  Moore,  in  which  M.  A.  Hackett  claims  to  be  the  sole 
owner  of  the  property  known  as  the  "  Albina  Ferry,"  a  ferry  ply- 
ing on  the  Willamette  river  between  Portland  and  Albina,  and  asks 
that  said  company,  and  Moore  and  Foster,  be  restrained  and  en- 
joined from  interfering  with  M.  A.  Hackett  in  the  use  of  said  ferry 
property,  and  that  they  account  to  him  for  tolls  he  alleged  that 
they  had  received  therefrom.  Moore  and  Foster  claiming  no  inter- 
tot  in  the  property,  made  default,  and  the  Multnomah  Railway 
Company  answered,  claiming  a  two-thirds  interest  in  the  property, 
and  asking  the  appointment  of  a  receiver.  The  other  suit  was  com- 
menced by  the  Multnomah  Railway  Company  against  M .  A.  Hackett 
and  Nathan  Hackett,  in  which  the  company  claims  that  it  is  the 
owner  of  two-thirds  of  said  ferry  property,  and  that  said  Hacketts 
are  each  owner  of  one-sixth  thereof,  and  asks  that  the  Hacketts  be 
restrained  from  interfering  with  it  in  the  exercise  of  its  rights  as 
such  owners.  Nathan  Hackett  answered,  disclaiming  any  interest, 
and  M.  A.  Hackett  answered,  claiming  the  whole.  In  October, 
1880,  the  ferry  license  was  granted  by  the  County  Court  to  M.  A. 
Hackett  and  Norman  Finch  for  the  period  of  five  years  ;  sub- 
sequently the  Multnomah  Railway  Company  succeeded,  by  mesne 
conveyances,  to  two-thirds  interest  in  the  ferry  ;  and  from  the  time 
of  such  purchase  until  the  present  suits  were  instituted,  .M.  A. 
Hackett  (and  in  the  same  way  Nathan  Hackett)  and  the  Multnomah 
Railway  Company  have  operated  the  ferry  by  virtue  of  their  joint 
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proprietorship  in  the  premises.  The  oondnBions  of  fact  and  law, 
as  found  and  determined  by  the  courc  below,  were  against  Hackett 
and  in  favor  of  the  Multnomah  Railway  Company  and  hence  this 
appeal  by  M.  A.  Hackett. 

The  counsel  for  the  appellant  contends  that  the  principle  to  be 
determined  is,  whether  a  ferry  license  is  assignable. 

[Omitted.] 

The  next  question  is  one  which  presents  more  difficulty,  and 
relates  to  the  allegation  of  partnership  set  up  by  the  respondent  in 
the  answer  to  the  first  suit,  denied  by  the  Hacketts,  but  found  to 
exist  in  the  court  below.  The  ferry  license  was  originally  granted 
to  M.  A.  Ilackett  and  Norman  Finch;  subsequently  they  transferred 
one-third  of  each  of  their  interests  in  the  ferry  to  Bf.  F.  Mulkey, 
and  they  built  the  steam  ferry  boat  Albina,  and  started  the  ferry. 
The  evidence  shows  that  these  parties  entered  into  written  articles 
of  copartnership,  for  the  purpose  of  operating  the  ferry,  in  which 
it  was  provided  that  Hackett  should  be  paid  a  certain  sum  monthly 
for  his  services  in  operating  the  boat,  in  addition  to  his  share  in 
the  profits,  after  deducting  expenses  and  losses  as  a  copartner.  It 
would  seem,  after  the  transfer  to  the  respondent,  that-  they  carried 
on  the  business  together  in  accordance  with  their  partnership  agree- 
ment. There  is  nothing  to  indicate  that  it  was  formally  adopted ; 
but  the  management  of  the  business  and  the  conduct  of  the  parties 
are  consistent  with  that  understanding.  At  least,  the  ferry  was 
operated  by  the  parties  with  the  understanding  that  the  respondent 
was  to  pay  two-thirds  of  the  expenses  of  the  business,  and  receive 
two-thirds  of  the  profits,  and  each  of  the  Hacketts  was  to  pay  one- 
sixth  of  the  expenses,  and  receive  one-sixth  of  the  profits ;  or  one- 
third,  in  this  ratio,  belonged  to  the  Hacketts,  without  reference  to 
any  understanding  existing  in  regard  to  it  as  between  themselves. 
But  certainly,  if  any  partnership  existed,  as  found  by  the  court,  it 
ought  to  have  been  dissolved. 

It  is  apprehended  however  that  the  court  below,  in  reaching  the 
ultimate  result,  was  less  affected  by  mere  technical  rules  than  those 
general  principles  of  equity  adapted  to  the  particular  features  of 
the  case,  and  calculated  to  determine  rightfully  and  justly  the  rela- 
tions of  the  parties  and  their  rights  and  interests  in  the  premises. 
As  we  view  it  it  is  immaterial  whether  the  relation  of  partnership  or 
that  of  simply  co-ownership  existed  between  the  parties.  The  fact 
of  ownership,  and  the  rights  of  ownership,  do  not  depend  upon  the 
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relation  of  partnership  between  the  parties.  The  relation  of  partner- 
ship arises  oat  of  contract  between  the  parties,  while  a  joint  owner- 
ship in  property  may  be  created  where  there  is  no  contractual  rela- 
tions. The  objection  to  a  partnership  between  a  corporation  and  a 
natural  person  rests  wholly  upon  the  fact  that,  while  in  an  ordinary 
partnership  the  act  of  one  partner  binds  the  other,  yet  under  the 
laws  authorizing  the  formation  of  corporations,  the  latter  can  only 
be  bound  by  the  acfcs  of  its  officers,  and  can  only  use  its  funds  for 
the  objects  prescribed  in  the  articles.  **  There  is  no  general  prin- 
ciple of  law,"  says  Mr.  Lindley,  ''which  presents  a  corporation 
from  being  a  partner  with  another  corporation  or  with  ordinary 
individuals,  except  the  principle  that  a  corporation  cannot  lawfully 
employ  its  funds  for  purposes  not  authorized  by  its  Constitution.'* 
LindL  Partn.  86.  But  the  court  below  may  have  proceeded  upon 
the  hypothesis  that  this  objection  would  be  obviated  or  at  least 
would  not  apply  when  there  is  a  mere  community  of  interests  in 
the  profits  of  the  business.  There  may  be  a  partnership  in  the 
profits  of  a  business,  although  one  party  is  the  sole  owner  of  the 
goods  and  the  other  the  sole  manager  of  them.  The  capital  may 
consist  in  the  mere  use  of  the  property  owned  by  the  individual 
partners  separately.    Coll.  Partn.,  §  17,  n. 

The  respondent  having  assumed  the  management  of  the  business, 
uud  to  be  the  managing  owner  of  the  property,  and  finding  that 
there  was  nothing  inconsistent  in  this  with  its  charter  powers,  the 
court  evidently  assumed  that  the  relation  of  community  of  interest 
in  the  earnings  of  the  business  was  not  inconsistent  with  the  pur- 
poses for  which  the  company  was  formed,  nor  with  the  exclusive 
power  of  the  proper  officers  of  the  corporation  to  manage  its  affairs; 
and  being  tenants  in  common  of  the  ferry  property,  that  they  might 
be  partners  in  the  profits  of  the  ferry.  This  was  consistent  with 
the  previous  dealings  and  conduct  of  the  parties  under  the  old 
agreement  and  since  the  transfer,  and  would  apply  a  just  and 
equitable  principle  to  the  new  agreement  and  settlement  of  their 
business.  Assuming  however  that  there  was  no  partnership,  it  is 
clear  that  it  was  competent  for  the  parties  to  become  co-owners  in 
the  ferry  (under  the  circumstances  already  indicated),  and  as  such 
to  be  entitled  to  share  in  its  earnings  ;  and  that  upon  6he  exclusion 
of  one  by  the  other,  a  receiver  would  be  appointed  and  an  account- 
ing had.  A  receiver  will  be  appointed  of  a  steamboat  when  the 
owners  dispute.    Edw.  Bee.  331.  *     • 
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The  obligation  of  a  partner  to  account  with  his  copartner  arises 
ez  cofUraetu.  The  oblijpition  of  a  co-owner  to  account  with  the 
others  for  the  profits  which  may  have  arisen  from  the  common  prop- 
erty cannot  be  based  upon  contract  when  no  contract  has  been 
entered  into,  but  it  by  no  means  follows,  because  there  is  no  con- 
tract,  express  or  tacit,  to  share  profits,  each  co-owner  ought  to  be 
entitled  to  get  what  he  can,  and  to  keep  what  he  may  get.  This, 
it  is  said,  was  plainly  enough  seen  by  the  Boman  lawyers,  who  prop- 
erly held  an  obligation  to  arise  qtum  ex  corUractu,  and  who  found 
no  difficulty  in  declaring  that  every  co-owner  ought  to  account  to 
the  others  for  the  pro6ts  received  by  him,  and  contribute  with  them 
to  the  expenses  properly  incurred  for  the  common  benefit.  So  that 
it  would  seem,  whether  the  relation  of  partners  or  co-owners  exists, 
the  rights  of  the  parties  are  the  same,  at  least  so  far  as  concerns  the 
common  property  as  such;  and  a  co-owner,  equally  with  a  partner,. 
may  haye  an  accounting  and  a  receiver  appointed. 

In  De  Win  v.  San  Francisco,  2  Oal.  289,  the  court  says:  "  The 
books  do  not  afford  an  instance  in  which  the  right  to  hold  as  tenanta 
in  common,  either  with  themselves  or  natural  persons,  is  denied  to 
corporations."  **  A  tenancy  in  common  may  exist  in  every  species 
of  property,  real,  personal,  or  mixed.  Two  or  more  persons  may, 
therefore,  be  tenants  in  common  of  a  fixture,  or  of  the  right  to  use 
or  convey  water  in  a  ditch.  *  *  *  So  too  a  franchise  may  be 
held  by  two  or  more  persons  as  tenants  in  common."  Freem. 
Co-tenancy,  §  88. 

In  Haven  v.  Mehigarten,  19  111.  91,  it  was  held  that  ''where 
several  persons  were  authorized  to  establish  and  maintain  a  ferry, 
such  persons  were  tenants  in  common  of  the  land,  of  the  franchise 
granted,  and  of  the  vessels  and  machinery  by  means  of  which  these 
franchises,  or  one  of  them,  is  to  be  exercised  and  employed,  and 
their  contract  with  the  public  be  performed  "  (see  p.  95);  and  the 
court  also  say:  *'  There  is  a  concurrent  jurisdiction  in  law  and 
equity;  and  the  plaintiff  might  have  resorted  to  either."  (Pago  97.) 
The  right  of  tenants  in  common  to  share  in  the  profits  of  the  com- 
mon property,  and  resort  to  a  court  of  equity  for  an  accounting  and 
a  receiver  in  the  case  of  exclusion  by  one  tenant  of  another,  would 
seem  from  the  necessity  of  the  case  and  obvious  principles  of  justice 
to  be  authorized.  ''  A  court  of  equity  has  jurisdiction  to  appoint  a 
receiver,  at  the  instance  of  one  tenant  in  common,  against  his  co-ten- 
ants, Vho  are  in  the  possession  of  undivided  valuable  property 
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receiving  the  whole  of  the  rents  and  profits  and  excluding  their 
(companions  from  the  receipt  of  any  portion  thereof,  when  such 
tenants  are  insoWent.''  Freem.  Co-tenancy,  §  327,  citing  Wittiamg 
V.  JenhinSy  11  Ga.  598. 

All  these  required  facts  appear  in  the  case:  The  value  of  the  prop- 
erty; in  what  such  value  consists;  the  exclusion  and  the  insolvency 
of  the  parties  in  possession.  As  already  stated,  the  company  had 
the  management  of  the  ferry,  and  such  management  was  acquiesced 
in  and  recognized  by  the  joint  owners.  They  accepted  employment 
in  the  business  at  the  hands  of  the  company,  and  their  compensation 
was  fixed  by  the  company.  The  gross  earnings  were  turned  over  by 
them,  in  their  capacity  as  employees,  to  the  company.  All  expenses, 
including  wages  of  such  owners,  were  paid  by  the  company,  and  the 
latter  accounted  to  such  owners  for  their  share  of  the  rents  and 
profits.  To  this  status  of  things  thus  existing  the  appellant,  not- 
withstanding he  had  participated  in  the  original  transfer,  and  those 
subsequently  made,  as  well  as  the  possession  of  the  respondent^  and 
notwithstanding  the  large  price  paid  in  good  faith,  and  the  heavy 
expense  incurred  and  laid  out  in  improving  and  rendering  the  prop- 
erty more  valuable  and  profitable,  seems  to  have  conceived  the  idea 
that  he  could  appropriate  the  whole  of  the  property,  or  that  it 
reverted  to  him  by  reason  of  the  invalidity  of  the  transfer  of  the 
franchise.  *  *  *  From  what  has  been  indicated,  it  follows  that 
there  is  no  necessity  for  an  order  of  dissolution,  as  no  partnership 
18  found  to  exist.  The  court  below  is  also  directed  to  make  an  order 
for  the  receiver  to  report,  and  to  discharge  him  if  deemed  proper 
under  the  circumstances  of  the  case.  In  all  other  respects  the 
decree  must  be  affirmed. 

Waldo,  0.  J.,  did  not  sit  in  this  case. 

Decree  affirmed* 


GUTHBIB  v.    ImBBH. 

CIS  Crag.  18SJ 

Ntf/oHMe  imtrument — (y  agerU  ofcarporaHon — seaL 

A  piomiflsory  note  phrased,  "  we  promise,"  etc.,  and  signed  by  one,  with  the 
addition,  "  Preet.,"  and  hj  another  with  the  addition,  *' Sec.  G.  M.  Co.,'*  and 
impressed  with  a  seal  inscribed,  "Granger  Market  Co.,  Portland,  Oregon, 
November  4,  1874,"  is  the  obligation  of  the  corporation.    {See  iiote.  p.  341.) 
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ACTION  on  promissory  note.    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 


Tko8.  H.  Tongue,  for  appeUant. 

S.  Williams,  for  respondent 

Lord,  J.  This  action  was  commenced  to  recover  the  amount 
due  on  two  promissory  notes.  As  both  notes  are  alike  in  form  and 
purport,  the  copy  of  the  following  will  be  sufficient  for  the  pur- 
poses of  this  case: 

"  $600.  PoRTLAKD,  Obegon,  July  8,  1876. 

**  For  yalue  received,  we  promise  to  pay  to  David  Guthrie  or 

order,  ninety  days  after  date,  five  hundred  dollars  in  U.  S.  gold 
coin,  without  interest. 

(Signed)  James  Imbrie,  Prest 

[seal.]  J.  J.  Imbrie,  Sec  G.  M.  Co" 

On  each  note  is  the  impression  of  a  seal,  containing  an  inscrip- 
tion, ^'Granger  Market  Co.,  Portland,  Oregon,  November  4, 1874." 
The  defendant  demurred  to  the  complaint  for  insufficiency  of  fticts 
stated,  and  the  demurrer  was  overruled.  The  defendant  J.  J. 
Imbrie  was  not  served  and  did  not  appear.  The  defendant  James 
Imbrie  in  his  answer  pleaded  that  he  executed  the  notes  in  question 
as  president  of  the  Granger  Market  Company,  a  domestic  corpora- 
tion, for  a  debt  due  the  plaintiff  from  it  without  other  considera- 
tion, and  the  plaintiff  received  the  notes  as  the  notes  of  the 
Granger  Market  Company.  The  reply  denied  all  the  material  alle- 
gations of  the  answer.  Upon  issue  being  thus  joined,  a  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  for  the  defendant. 

By  the  record  it  appears  that  all  the  questions  we  are  i*equired 
to  consider,  both  in  respect  to  the  testimony  received  and  that 
offered  and  ruled  out,  as  well  as  the  objections  to  the  charge  of  the 
court  to  the  jury,  and  to  the  special  instructions  asked  and  refused, 
may  be  resolved  into  two:  First.  Are  these  the  individual  notes 
of  the  defendants  or  the  notes  of  the  Granger  Market  Company  ? 
Second.  Are  the  notes  so  ambiguous  or  unintelligible  in  their  lan- 
guage or  terms  that  no  rational  interpretation  can  be  given  of  their 
meaning  according  to  the  canons  of  sound  construction,  without 
the  aid  of  extraneous  proof?  To  ascertain  the  proper  interpreta- 
tion of  a  written  contract,  the  rule  adopted  by  the  courts  is  to 
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give  fall  effect  to  all  the  terms  in  which  the  contract  is  expressed. 
The  words  used  are  to  be  taken  in  their  plain,  ordinaiy,  and  usual 
sense,  unless  their  meaning  be  restricted  by  usage  or  the  context 
The  rule  assumes  that  the  language  employed  is  inserted  in  the 
contract  for  some  purpose,  and  is  intended  to  have  some  meaning 
and  effect  This  being  so,  the  intention  of  the  parties  is  to  be  dis- 
ooyered  from  the  whole  contract  The  question  therefore  whether 
a  bOl  or  note  has  been  executed  by  a  party  in  his  individual  or  offi- 
cial capacity  must  be  determined  from  the  intent  as  collected  from 
the  whole  instrument,  however  inartificially  drawn,  or  informally 
the  intention  may  be  expressed.  **  If  from  the  nature  and  terms 
of  the  instrument,''  says  Judge  Story,  ''it  clearly  appears,  not 
only  that  the  party  is  an  agent,  but  that  he  means  to  bind  his  prin- 
cipal and  to  act  for  him,  and  not  to  draw,  accept,  or  indorse  the 
bill  on  his  own  account,  that  construction  will  be  adopted,  however 
inartificial  may  be  the  language  in  furtherance  of  the  actual  inten- 
tion of  the  instrument  But  if  the  terms  of  the  instrument  are 
not  thus  explicit,  although  it  may  appear  that  the  party  is  an 
agent,  he  will  be  deemed  to  have  contracted  in  his  personal  capac- 
ity."   Story  Ag.,  §  163. 

Again  he  states  the  rule  thus:  ^'A  liberal  construction  is  ordi- 
narily adopted  in  the  exposition  of  commercial  instruments  for  the 
purpose  of  encouraging  trade  and  to  meet  as  far  as  possible  the 
ordinary  exigencies  of  business,  which  require  promptitude,  and 
rarely  admit  of  deliberate  examination  of  the  true  force  of  words. 
In  furtherftnce  of  this  policy,  if  it  can  upon  the  whole  instrument 
be  collected  that  the  true  object  and  intent  of  it  are  to  bind  the 
principal  and  not  to  bind  the  agent,  courts  of  justice  will  adopt  that 
construction  of  it,  however  informally  it  may  be  expressed."  Story 
Plrom.  Notes,  §  69. 

This  rule  of  construction  is  clear,  easily  understood,  and  designed 
to  promote  the  ends  of  justice,  but  owing  to  the  different  forms 
and  modes  of  expression  used  in  written  contracts,  there  is  often 
found  some  difficulty  in  applying  its  principles.  In  executing  a 
note  or  other  written  instrument,  in  order  to  discharge  himself 
from  personal  liability,  the  agent  must  adopt  such  form  of  expres- 
sion, or  use  such  language  as  will  show  the  writing  to  be  the  act  of 
the  corporation  and  intended  to  bind  it.  "  It  seems,"  says  Pabker, 
J., ''  to  be  a  general  principle  that  the  signer  of  any  contract,  if  he 
intends  to  prevent  a  resort  to  himself  personally,  should  express 
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in  the  contract  the  quality  in  which  he  acts.''  Mayhew  y.  Prince, 
11  Mass.  54. 

Leaving  out  of  consideration  the  seal  upon  the  note  in  question, 
there  is  nothing  in  its  terms  or  language  which  purports  to  bind  the 
corporation  or  to  be  a  contract  of  the  corporation.  The  language 
is  '*  we  promise/'  etc.  The  words  "prest."  and  "  sec.  G.  M.  Co./' 
attached  to  the  signatures  are  merely  descriptto  peraanarum.  They 
do  not  disclose  the  name  of  any  principal,  and  in  fact,  are  too 
indefinite,  without  the  aid  of  extraneous  proof,  to  designate  any 
corporation.  When  a  person  merely  adds  to  the  signature  of  his 
name  the  word  "sec,"  "agent,"  "trustee,"  without  disclosing  the 
principal,  he  is  personally  bound.  This  is  undoubtedly  the  ordinary 
rule,  and  supported  by  much  authority.  In  Scott  v.  Baker,  3  W. 
Ya.  290,  the  court  say:  '^  The  president  and  treasurer*  together 
or  separately,  may  have  had  authority  to  make  the  notes  of  the 
company,  but  in  this  instance  the  note  is  not  executed  for  the  com^- 
pany,  or  in  the  name  of  the  company,  and  the  addition  of  president 
and  treasurer  to  their  names  cannot  have  the  efFect  to  make  it  the 
note  of  the  company."  See  also  Hays  v  Orutcher,  54  Ind.  261; 
Tucker  Manuf.  Co.  v.  Fairbanksy  98  Mass.  102:  SturdevantY.  Hull, 
59  Me.  172;  s.  c,  8  Am.  Rep.  409;  BurlingatMY.  Brewster,  79  111. 
510;  8.  c,  22  Am.  Rep.  177;  Tannatt  v.  Rocky  Mountain  Bank,  1 
Colo.  279;  s.  c,  9  Am.  Bep.  156;  Towns  v.  Rice,  122  Mass.  75; 
Ohamberhxin  v.  Pacific  Wool  0.  Co.,  54  Cal.  106;  Oahokia  v. 
Rautenberg,  88  111.  220;  Bank  v.  Oook,  38  Ohio  St.  444;  Swell's 
Evans  Agency,  248,  notes;  1  Dan.  Neg.  Inst.,  §  403. 

But  the  character  in  which  the  signatures  were  attached  to  the 
note  in  hand,  and  the  intent,  as  discoverable  from  that  instrument, 
whether  to  bind  the  corporation  or  the  individuals  signing  it,  is 
relieved  of  much  difficulty  when  the  seal  is  taken  into  considera- 
tion. On  the  note  is  an  impression  of  a  seal  bearing  the  words 
*'  Granger  Market  Co."  It  must  be  assumed  that  the  seal  bearing 
these  words,  plainly  stamped  upon  the  note,  was  put  there  to  serve 
some  purpose,  and  to  give  some  efFect  to  the  instrument,  and  cer- 
tainly it  tends  to  explain  the  purport  and  purpose  of  the  words 
^^prest."  and  "sec.  G.  M.  Co."  attached  to  the  signatures,  and  to 
indicate  the  quality  or  capacity  in  which  such  signers  of  the  note 
acted.  In  Means  v.  Swormstedt,  32  Ind.  87,  where  the  secretary  of 
an  incorporated  company  gave  a  promissory  note,  using  the  words 
^*  we  promise  to  pay,"  etc.,  and  signed  it  with  his  own  name,  with 
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^'aec'y''  affixed,  and  impressed  thereon  the  seal  of  the  corporation 
bearing  the  words  '^Neal  Mannfactnring  Co.,  Madison,  Ind./'  it 
was  held  that  he  was  not  personally  liable  thereon.  The  court  say: 
^'  The  seal  of  the  company  is  in  the  hands  of  the  secretary.  It  is 
his  dnty  to  affix  it  to  papers  executed  by  the  corporation.  The 
presumption  is,  then,  that  he  did,  after  signing  his  name  and  add- 
ing his  office,  affix  the  seal  of  the  corporation,  which  containing 
upon  its  face  the  proper  designation  of  the  corporation,  was  a  sign- 
ing of  their  name.'' 

And  again:  ''It  can  be  a  matter  of  no  import  how  a  name  18 
affixed  to  a  paper,  whether  written  with  ink  or  pencil,  printed  or 
stamped.  The  intent  in  placing  it  there  must  control,  and  where 
that  intent  is  evident,  efFect  should  be  given  to  it.  *  *  *  The 
note  was  plainly  intended  to  read  as  executed  by  '  Wm.  R  Sworm- 
stedt,  Sec'y  Neal  Manufacturing  Co.,  Madison,  Ind.,'  and  if  efFect  be 
given  to  the  addition  to  the  name,  the  corporation  must  be  bound.'' 

It  will  be  noticed  in  this  case  that  the  plural  expression  ''  we 
promise  "  is  followed  by  a  single  signature,  which  is  more  consist- 
/ent  with  an  intent  to  bind  the  company,  who  are  many,  than  the 
individual.  But  certainly  little  importance  was  attached  to  this 
fact  by  the  court,  as  there  is  no  reference  or  allusion  to  it,  although 
it  may  have  received  consideration  in  connection  with  other  and 
stronger  indicia,  upon  which  stress  was  laid  and  deemed  control- 
ling in  determining  the  intent  with  which  the  note  was  executed. 
It  is  however  this  respect  in  which  the  note  in  that  case  is  distin- 
guishable from  the  one  before  us.  Here  the  plural  expression  ''  we 
promise  "  is  followed  by  two  signatures,  which  is  as  consistent  with 
the  intent  to  bind  themselves  individually  as  to  bind  the  company^ 
unless  the  effect  of  the  seal  with  its  designation  of  the  company 
excludes  the  intent  to  bind  personally. 

In  the  particular  just  noted,  more  nearly  the  counterpart  of  this 
case  under  consideration  is  that  of  Dutton  v.  Marsh,  L.  B.^  6  Q. 
B.  361,  where  a  different  conclusion  was  reached  as  to  the  effect  of 
merely  affixing  the  seal.    There  the  note  was  : 

''  We,  the  directors  of  the  Isle  of  Man  Slate  ft  Flag  Company, 
Limited,  do  promise  to  pay  John  Dutton,  Esq.,  the  sum  of  £1,600, 
sterling,  with  interest  at  the  rate  of  six  per  cent  until  paid,  for 
value  received.  Bichard  J.  Marsh,  (Thairman,  Joseph  Higgins, 
Samuel  Brondbert,  Henry  Johnson." 

[l.  s.]  'Witnessed  by  Leslie  Lochort" 
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In  the  comer  of  the  note  the  company's  seal  was  affixed,  with 
'*  witnessed  by  Leslie  Lochort''  The  question  was  whether  the 
putting  of  the  company's  seal  on  the  note  was  not  equivalent  to 
saying  '^  on  behalf  of  the  company." 

In  delivering  the  judgment  of  the  court,  Cogkbubk,  0.  J., 
said  :  **  But  this  case  was  rendered  doubtful  by  the  fact  of  the 
corporate  seal  being  affixed  to  the  document.  It  does  not  purport 
in  form  to  be  a  promissory  note,  made  on  behalf  of  or  on  account 
of  the  company.  So  far  as  the  written  portion  of  it  goes,  it  is 
totally  without  such  qualifying  expression,  but  some  doubt  was 
raised  in  my  mind  whether  the  affixing  of  the  seal  might  not  be 
taken  as  equivalent  to  a  declaration  in  terms,  on  the  face  of  the 
note,  that  the  note  was  signed  by  the  persons  who  put  their  names 
to  it  on  behalf  of  the  company,  and  not  on  behalf  of  themselves. 
But  on  consideration,  I  agree  with  my  learned  brothers  this  effect 
cannot  be  given  to  placing  this  seal  of  the  company  upon  the  note* 
It  may  be  that  it  was  simply  for  the  purpose  of  ear-marking  the 
transaction,  or  in  fact  showing  as  to  the  directors,  that  as  between 
them  and  the  company,  it  was  for  the  company  they  were  signing 
the  note,  and  that  it  was  a  transaction  in  which  the  proceeds  to  be 
received  upon  the  note  would  operate  to  the  benefit  of  the  com* 
pany ;  but  there  is  no  case  that  goes  to  the  extent  of  saying  that 
the  affixing  of  the  seal,  when  the  parties  do  nqt  otherwise  use 
terms  to  exclude  their  personal  liability,  would  have  that  effect.  We 
.think  it  is  going  too  far  to  say  that  the  mere  affixing  of  the  seal 
has  that  effect.'' 

It  does  not  appear  from  this  case  that  the  corporate  seal  was 
attached  with  an  impression  of  the  name  of  the  company,  as  in 
Means  v.  Swormstedi,  supra^  or  as  in  the  case  before  us.  There 
was  a  seal  affixed,  but  whether  it  contained  a  designation  of  the 
conipany  or  some  other  device  is  not  disclosed.  If  the  seal  did 
bear  an  impression  of  the  name  of  the  company,  the  case  is  only 
distinguishable  from  Means  v.  Swarmsiedi,  st$pra,  in  the  particu- 
lar already  noted  to  the  case  under  consideration.  But  we 
apprehend  the  seal  did  not  bear  an  inscription  of  the  name  of 
the  company;  and  if  this  view  is  correct,  mere  affixing  of  the 
seal  to  the  note  in  that  case  was  not  a  signing  of  the  company's 
name,  within  the  reason  of  Means  v.  Swormsisdi,  but  as  was 
said,  simply  for  the  purpose  of  ear-marking  the  transaction ;  and 
therefore  was  not  the  use  of  such  terms  by  the  parties  as  would. 
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have  the  effect  to  exclude  their  personal  liability.  But  in  our 
judgment,  the  note  before  us  does  fall  within  the  reason  and 
principle  decided  in  Means  v.  SwormstetU.  It  was  signed  by 
''James  Imbrie,  Prest./'  and  ^'J.  J.  Imbrie,  Sec  O.  M.  Co./' 
and  the  seal  is  affixed  to  it  bearing  in  plain  characters  the 
inscription  '^  Granger  Mturket  Go/'  The  rule  of  construction 
requires  us  to  give  effect  to  every  word,  if  possible,  and  if  any 
effect  or  significance  is  to  be  given  to  the  name  of  the  company, 
plainly  stamped  upon  the  paper  or  note,  we  know  that  the  words 
''prest."  and  ''sec.  G.  M.  Co."  attached  to  this  signature, 
instead  of  being  mere  surplusage  or  useless  appendages  are 
susceptible  of  being  made  operative  consistently  with  the  terms 
of  the  whole  instrument,  and  mean  that  these  persons  are  such 
officers  of  that  company,  and  are  intended  to  indicate  the  official 
character  in  which  they  acted  when  the  note  was  executed.  We 
know  that  these  words  were  intended  to  serve  some  purpose ;  and 
what  other  purpose  can  they  serve,  taking  into  account  the* corpo- 
rative name,  which  is  consistent  with  the  terms  of  the  promise,  but 
to  indicate  their  official  character,  and  that  they  acted  on  behalf  of 
the  company,  and  not  on  their  individual  behsdf  P  We  know  that 
it  is  the  duty  of  the  proper  officer,  generally  the  secretary,  to 
affix  the  seal  to  the  papers  executed  by  the  corporation,  and  when, 
after  signing  his  name  and  adding  his  office,  he  affixes  the  seal  of 
the  corporation,  which,  as  the  court  say  in  Means  v.  Stoarmstedt^ 
supra,  '' containing  upon  its  face  the  proper  designation  of  the  cor- 
poration, was  a  signing  of  the  company  name." 

In  Soanlan  v.  Keith^  102  HI.  640 ;  8.  c,  40  Am.  Bep.  624,  where 
the  note  sued  upon  was,  ^'ninety  days  after  date  we  promise  to  pay 
to  the  order  of  John  Scanlan,"  etc.,  and  was  signed  underneath  at 
the  right  hand  '^  Sam'l  L.  Keith,  Prest.  Chicago  Ready  Boofing 
Co.,"  and  at  the  left  hand,  at  the  usual  place  for  the  signature  of 
an  attesting  witness,  was  signed  ^'  W.  H.  Kretzinger,  Sec'y,"  with 
the  seal  of  the  "  Chicago  Beady  Boofing  Company''  attached,  it 
was  held  to  be  the  note  of  the  company.  In  delivering  the  opinion 
of  the  court,  Scott,  J.,  said  :  ''It  is  inconceivable  a  person  familiar 
with  the  business  transacted  by  a  corponition,  taking  a  note  exe- 
cuted by  its  officers  under  its  corporate  seal,  should  believe  he  was 
obtaining  the  individual  note  of  the  officers  whose  names  are  at- 
tached to  it  It  needs  no  extrinsic  evidence  to  show  that  such  a 
note  is  the  obligation  of  the  corporation.  Such  is  the  common 
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underBtanding,  from  what  appeara  upon  the  face  of  the  iustrument 
itself.  A  most  unreasonable  conclusion  it  would  be  to  hold  that  a 
secretary  of  a  corporation,  who  attests  such  an  instrument  by  his 
signature  and  the  corporate  seal,  thereby  becomes  a  joint  maker. 
This  is  precisely  the  case  here.  Kretzinger  was  secretary  of  the 
corporation,  for  aught  that  appears  in  his  record  he  did  nothing 
moi-e  than  attest  the  execution  of  the  note  and  affix  the  seal  of  the 
corporation.  Should  that  act  by  judicial  construction  be  held  to 
constitute  him  a  joint  maker  of  the  instrument  to  which  his  name 
is  attached,  it  would  be  to  make  a  note  for  him,  which  tlie  party 
himself  certainly  never  had  the  remotest  intention  of  doing.  The 
same  reasoning  applies  with  equal  force  to  the  defendant,  who  made 
the  note  as  president  of  the  corporation,  in  connection  with  the 
secretary,  using  the  seal  of  the  corporation." 

It  may  often  happen  in  the  haste  incident  to  the  prompt  execu- 
tion of  business,  or  through  inadvertence,  being  more  intent  on  the 
substance  than  the  form,  that  merchants  or  others  engaged  in  busi- 
ness transactions  express  themselves  in  their  writings  informally^ 
and  without  precision  of  language,  and  hence  the  liberal  policy  of 
allowing  the  intent  of  the  parties  to  govern,  as  discoverable  from 
the  wliole  instrument.  But  we  do  not  think  it  is  usual  for  persons 
engaged  in  business  transactions,  when  acting  for  themselves  and 
not  in  a  representative  capacity,  to  attach  to  their  signatures  such 
designations  of  office,  and  to  attest  the  same  with  the  seal  of  the 
corporation  bearing  an  impression  of  its  corporate  name.  On  the 
contrary,  we  believe  when  such  things  are  done,  and  the  instrument 
is  consistent  and  operative  with  such  indicia,  they  are  more  properly 
referable  to  the  company  than  the  persons  as  individuals  who  signed 
the  instrument. 

We  think  these  notes  in  question  were  executed  on  behalf  of  the 
corporation,  and  not  personally,  aud  were  the  notes  of  the  company. 
It  seems,  however,  that  the  court  below,  in  overruling  tlie  demurrer, 
expressed  the  o{>inion  that  the  notes  were  the  notes  of  the  defend- 
ant, and  not  of  the  corporation ;  but  evidently,  from  the  testimony 
received  and  objected  to,  and  the  instructions  given  and  refused,  as 
disclosed  by  the  bill  of  exceptions,  the  court  considered  the  notes 
ambiguous  on  their  face,  and  evidence  necessary  to  fix  their  true 
character.  No  other  view  is  consistent  with  the  course  pursued  by 
the  court ;  for  if  the  notes  are  not  uncertain  on  their  face,  as  we 
think,  there  exists  no  necessity  for  resorting  to  parol  proof.     The 
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case  has  been  tried  on  this  basis,  and  the  question  of  admissibility 
of  such  eyidence  been  presented  and  discussed  to  us.  But  it  is 
not  necessary  for  us  to  go  into  much  examination  of  this  subject, 
or  review  the  decisions  upon  it.  It  is  sufficient  for  us  to  state  that 
our  impression  is,  as  between  the  original  parties,  when  the  instru- 
ment is  ambiguous  or  uncertain  upon  its  face,  and  the  matter  is 
in  doubt  whether  the  principal  or  agent  is  liable,  such  uncertainty 
may  be  removed  by  extraneous  proof.  HaxU  v.  Pierce,  32  Md.  331; 
8.  o.,  3  Am.  Rep.  139;  ^loeierman  v.  Loos,  58  Mo.  292;  Hood  y. 
Hallenbechy  7  Hun,  367;  Mechanic^  Bank  y.  Bank  of  Columbia^  5 
Wheat  326;  Metcalf  y.  Williaine,  104  TJ.  S.  97;  1  Dan,  Neg.  Inst, 
§  418;  2  Whart  Ey.  1058-1061. 

The  bill  of  exceptions  discloses  that  the  persons  signing  the 
notes  as  "presf  and  '*sec.  G.  M.  Co.*'  were  such  officers  of  the 
corporation,  and  authorized  to  execute  the  notes;  that  they  ex- 
ecuted and  signed  the'  notes  as  such  officers,  and  the  sec^tary 
affixed  the  seal,  for  and  on  behalf  of  the  corporation;  and  that 
the  consideration  for  the  notes  was  cattle  purchased  by  the  com- 
pany, and  were  given  by  the  company,  and  received  as  such  in 
payment  of  the  same.  Upon  the  theory  that  it  was  doubtful  from 
the  face  of  the  notes  whether  they  were  intended  to  operate  as  a 
personal  or  corporate  engagement,  we  do  not  discover  any  error.  I 
think  therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Waldo,  C.  J.,  dissenting.  The  case  of  Button  v.  Marshy  L.  R., 
6  Q.  B.  361,  can  hardly  be  distinguished  from  the  present  The 
court  in  that  case  argued  that  assuming  the  seal  not  to  be  affixed, 
the  note  was  clearly  the  note  of  the  individual  signers.  If  then  it 
became  the  note  of  the  company  by  reason  of  the  seal  being  affixed, 
affixing  the  seal  must  be  the  equivalent  of  a  declaration  that  the 
directors  signed  the  note  on  account  of  or  on  behalf  of  the  com- 
pany. And  they  say,  **  we  think  it  is  going  too  far  to  say  that  the 
mere  affixing  the  seal  has  that  efFect."  So  in  this  case,  assuming 
the  seal  not  to  be  affixed,  the  note  is  the  note  of  the  defendants, 
and  consequently,  as  in  Button  v.  Marsh,  affixing  the  seal  cannot 
be  construed  into  a  declaration  that  they  signed  on  account  of  or 
on  behalf  of  the  company.  If  the  seal  shall  have  the  effect  to 
make  the  company  a  party  at  all,  there  are  grounds  for  saying  that 
it  shall  make  it  aseveraJ  obligor.     Dan.  Neg.  Inst.,  g  34,  citing 


340  OREGON, 


Gathrie  y.  Imbrie. 


Rankin  y.  Bohr,  8  Gratt.  63.  A  note  under  seal  is  a  specialtj 
and  not  a  negotiable  promissory  note.  Olarh  y.  Farmers?  Co.,  15 
Wend.  256;  Hopkins  y.  Railroad  Cfo.,  8  Watts  ft  S  310;  Conine  y. 
Junction  dt  B.  R.  Co.^  3  Houst.  288.  Bat  in  this  case  a  function 
seems  to  be  claimed  for  the  seal  hitherto  unknown  to  the  law. 
**  The  sole  purpose  of  the  seal  is  to  giye  full  faith  and  credit  to 
the  writing  to  which  it  is  appended."  U.  8.  Bank  y.  Dandrtdye, 
12  Wheat.  93;  Holmes  Com.  Law,  272. 

It  is  not  claimed  in  this  case  that  the  seal  authenticates  the  note, 
and  thereby  puts  it  under  seal.  But  if  it  does  not  do  this,  it  i)er- 
forms  no  function  appertaining  to  the  office  of  a  seal.  The  law 
declares  the  function  and  effect  of  a  seal,  and  the  court  cannot  say 
that  it  shall  perform  some  other  office.  It  can  make  no  difference 
what  the  impression  may  be,  because  the  seal  does  not  prove  itself, 
and  the  effect  of  any  impression,  when  proyed  to  be  an  impression 
of  the  corporate  seal,  must  be  precisely  the  same  in  all  cases.  It 
is  necessary  then,  and  the  endeayor  is,  to  construe  the  act  of  affix- 
ing the  seal  not  as  an  act  of  authentication,  but  as  a  declaration  in 
paroL  To  do  this  the  seal  as  a  seal  must  be  discarded,  and  extrin- 
sic eyidence  admitted  to  show  the  intention.  The  words  '^  The 
Granger  Market  Co."  were  but  a  part  of  the  impression  of  the  seal 
of  the  Granger  Market  Company,  and  as  such  go  to  make  up  the 
identity  of  its  seal,  and  nothing  more,  as  any  deyioe  substituted 
for  them  would  haye  done.  If  the  intention  were  not  to  impress 
the  seal,  but  these  words  alone  on  the  paper,  that  intent  is  a  fact 
to  be  proy'ed  to  contradict  the  presumption  of  law  created  by  the 
act  of  impressing  the  seal.  The  moment  this  is  attempted  we 
come  in  conflict  with  the  rule  that  *'  the  liability  of  the  defendants 
as  drawers  of  a  negotiable  instrument  must  be  determined  from 
the  instrument  itself."  7\tckerManuf.  Co.  y.  Fairhanksy  98  Mass. 
104.  '^  He  who  takes  negotiable  paper  contracts  with  him  who  on 
its  face  is  a  party  thereto,  and  with  no  other  person."  Met.  Cont. 
108.  ''  It  is  not  a  uniyersal  rule,"  says  Lord  Ellbnbobouqh,  Lead- 
biiior  y.  Farrow,  5  Maule  ft  S.  349,  "  that  a  man  who  puts  his  name 
to  a  bill  of  exchange  makes  himself  personally  liable,  unless  he 
states  on  the  face  of  the  bill  that  he  subscribes  it  for  another,  or 
by  procuration  of  another,  which  are  words  of  exclusion?  Unless 
he  plainly  says  'I  am  the  mere  scribe,'  he  becomes  liable."  ''Not 
quite  a  uniyersal  rule,"  say  the  Supreme  Court  of  the  United 
States;  but  the  rule  remains. 
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It  is  well  settled  that  whether  a  principal  or  his  agent  is  the 
party  liable  npon  a  promissory  note  or  bill  of  exchange,  most  be 
ascertained  from  the  instrument  itself.  All  evidence  dehors  the 
instrument  is  to  be  excluded.  Barlow  y.  Congregational  8oc.y  8 
Allen,  460;  Brown  y.  Parker,  7  Allen,  337;  Slaweon  y.  Loring,  5 
Allen,  342;  BendM  y.  Harriman,  75  Me.  497;  s.  c,  46  Am.  Rep. 
421.  ''If  it  is  left  ambiguous  on  the  face  of  the  instrument 
whether  they  haye  so  signed  it,  the  construction  most  against  the 
person  signing  should  preyail.''  Crompton,  J.,  in  Deslandes  y. 
Ghrogory,  2  El.  ft  El.  609.  In  many  of  the  States  there  seems  to 
be  too  slender  a  union  between  principle  and  practice.  The  result 
is  that  uncerfcainty  and  confusion  which  usually  follows  departure 
from  principle. 

In  Means  y.  Swortnetedi,  the  seal  as  yiewed  by  the  court  showed 
that  William  M.  Swormstedt  was  secretary  of  the  Neal  Maufactur- 
ing  Company.  ''  The  note  was  plainly  intended  to  read  as  executed 
by  Wm.  M.  Swormstedt,  Sec'y  Neal  Manuf.  Co.,  Madison, 
Ind.;''  and  this  it  seems  was  thought  sufficient  to  create  a  corpo- 
rate obligation.  The  authorities  are  certainly  nearly  all  the  other 
way.  It  should  seem  that  if  the  seal  cannot  haye  effect  as  a  seal, 
it  cannot  have  any  operation  at  all,  the  exclusion  of  extrinsic  evi 
dence  leaying  it  where  it  was  left  in  Duiton  y.  Marsh.  It  follows 
that  the  defendants  ought  to  be  held  liable. 

NoTB  BT  THB  Reportbr  —  The  case  of  Wairist  y.  Fint  Nat,  Bk,  of  Cam' 
Mdge,  124  Mass.  571;  s.  C,  26  Am.  Rep.  604,  cited  in  the  principal  case,  was 
followed  in  Melter  v.  BekMbrook,  184  Bfaas.  660,  and  the  same  case,  and  Lough- 
ran  y.  Boss,  45  N.  Y.  702;  s.  o.,  6  Am.  Bep.  178,  were  followed  in  Marks  y. 
I^an,  68  OaL  107.  Bnt  in  Kerr  y.  EUngimry,  80  Mich.  150;  s.  c,  88  Am. 
Bep.  862,  this  doctrine  is  denied.  The  latter  case  is  not  dted  by  Wood  in  bii 
Landlord  and  Tenant,  nor  in  tha  last  edition  of  Taylor. 
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(IS  Ortg.  an.) 

^ifimdion — againit  trMpam, 

The  defondant  repeatedly  tore  down  a  fence  or  gate  and  dxoTe  over  the  |)lala- 
tiif  8  lands,  daiming  that  the  place  was  a  public  highway  by  dedication  and 
use.    J3M,  that  an  injunction  should  not  issue.    {Sm  note,  p,  846.) 


oase.     The 


ACTION  for  injunction.    The  opinion  stateB  the 
plaintiff  had  judgment  below. 

Charles  Oardtwr,  and  P.  L.  WiUis,  for  apjpellanta. 

ff.  Y.  TTumipson,  for  respondent. 

I1OBD9  J.  This  is  a  suit  in  equity  for  an  injunction  to  restrain 
the  defendants  from  trespassing  upon  the  lands  of  the  plaintiff.  In 
substance  it  is  alleged  that  the  plaintiff  is  the  owner  of  the  lands 
described  in  the  complaint,  and  that  the  defendants  are  the  owners 
of  a  tract  of  land  lying  north  of  and  adjacent  to  said  lands;  that 
the  plaintiff's  lands  are  meadow  lands,  and  that  the  defendants 
have  been  guilty  of  a  series  of  trespasses  upon  plaintiff's  said  lands, 
such  as  driving  over  his  meadows,  destroying  his  grass,  cutting  up 
his  soil  with  wagons,  and  breaking  and  destroying  his  fences;  and 
that  the  defendants  threaten  to  continue  the  trespasses  complained 
of,  to  the  irreparable  damage  of  the  plaintiff.  The  answer  denies 
nearly  all  the  allegations  of  the  complaint,  and  then,  in  a 
further  answer,  justifies  the  acts  complained  of,  on  the  ground  that 
there  is  a  public  highway  across  the  plaintiff's  lands  at  the  place 
where  said  acts  were  committed;  and  that  the  defendants  have 
done  nothing  more  than  travel  said  highway  and  remove  obstruc- 
tions therefrom;  and  that  such  public  highway  was  established  by 
use  for  a  period  long  enough  to  create  such  an  easement.  The 
reply  puts  in  issue  the  uses  and  existence  of  the  highway. 

The  manifest  object  of  this  suit  is  to  determine  whether  a  high* 
way  exists  across  the  lands  of  the  plaintiff.  Analyzed,  t^e  com- 
plaint is  nothing  more  nor  less  than  an  action  of  trespass  quare 
c2atf«tf m /r6>^t7,  to  which  the  defendants  plead  in  effect,  (1)  not 
guilty;  (2)  justification,  that  the  fence  or  gates  which  they  removed 
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were  obstructions  to  a  public  highway  which  they  had  a  right  to 
remove.  The  replication  denied  that  it  was  a  public  highway,  and 
that  was  the  issue  to  be  tried.  Indeed  it  was  said  at  the  argument 
and  in  the  briefs  that  the  only  question  in  the  case  was«whether  or 
not  there  is  a  highway  across  the  plaintiff's  land.  The  mode  by 
which  it  is  sought  to  determine  this  question  is  not  in  the  ordi- 
nary course  of  law,  and  ought  not  to  be  tolerated  unless  justilBed 
by  particular  facts  which. authorize  the  jurisdiction  of  equity.  The 
practice  of  granting  injunctions  in  cases  of  trespass  is  of  compara- 
tively modem  origin,  and  is  a  jurisdiction  sparingly  indulged,  and 
only  upon  a  state  of  facts  which  show  the  injury  would  be  irrepar- 
able and  the  remedy  at  law  inadequate  to  redress  the  wrong  or 
injury  complained  of.  When  the  natui*e  of  the  trespass  is  such  as 
must  necessarily  lead  to  oppressive  litigation  or  a  multiplicity  of 
suits,  or  the  injury  goes  to  the  destruction  of  the  estate  in  the  char- 
acter in  which  it  is  enjoyed,  or  the  trespass  cannot  be  adequately 
compensated  in  damages,  and  the  remedy  at  law  is  plainly  inade- 
quate, a  court  of  equity  in  such,  or  like  cases,  is  authorized  to  inter- 
fere and  grant  relief  by  injunction.  But  the  general  doctrine,  well 
established  by  the  authorities,  is  that  a  court  of  equity  will  not 
grant  an  injunction  to  restrain  a  mere  trespass  where  the  injury 
complained  of  is  not  irreparable  and  destructive  of  the  plaintiff's 
estate,  but  is  susceptible  of  pecuniary  compensation,  and  for  which 
he  may  obtain  adequate  satisfaction  in  the  ordinary  course  of  law. 
High  Inj.,  §§  697,703;  3  Wait  Act.  and  Def.,  tit.  "Trespass,''  and 
authorities  cited;  Pom.  Eq.  Jur.,  §  1357,  n. 

"Equity,"  said  Pearson,  J.,  '*does  not  extend  its  jurisdiction 
either  to  offenses  against  the  public  or  to  civil  trespasses.  In  refer- 
ence to  the  former  no  exception  has  ever  been  made;  but  in  reference 
to  the  latter  an  exception  has  been  allowed  after  much  hesitation 
and  jurisdiction  assumed  for  the  prevention  of  torts  or  injuries  to 
property  by  means  of  the  writ  of  injunction  under  certain  restric- 
tions, namely:  Two  conditions  must  concur  in  order  to  give  juris- 
diction, the  plaintiff's  title  must  be  admitted  or  be  established  by  a 
legal  adjudication,  and  the  threatened  injury  must  be  of  such  a 
nature  as  will  cause  irreparable  damage."  Oauae  v.  Perkins^  3 
Jones  Eq.  178.  See  also  Bolster  v.  Caiterlin,  10  Ind.  118;  Jerome 
v.  Ross,  7  Johns.  Ch.  334;  Oooper  v.  Hamilton,  8  Blackf.  378; 
MiOan  v.  Ferrell,  7  W.  Va.  229;  Smith  v.  Pettingill,  15  Vt.  84. 

Now,  what  is  the  injury  of  which  the  plaintiff  complains  ?    Sim- 
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ply  that  the  defendants  have  torn  down  his  fence  or  gate  and  driven 
their  team  across  his  meadow,  whereby  the  grass  has  been  trampled 
down  and  destroyed.  It  will  hardly  be  contended  that  the  de- 
struction oi  the  fence  or  gate  is  not  susceptible  of  pecuniary  com- 
peusatiouy  and  for  which  the  law  does  not  afford  a  prompt,  ade- 
quate and  complete  remedy.  It  is  true  that  grass  trampled  down 
and  destroyed  cannot  be  made  to  grow  again,  but  the  injury  can 
be  adequately  atoned  for  in  money.  Therefore  the  plaintiff  can 
recover  for  the  trespass  compensation  equivalent  or  adequate  to  the 
injury  which  he  has  sustained,  such  injury,  in  no  sense  of  the  word, 
can  be  considered  irreparable.  All  the  cases  fix  the  rule  to  be  that 
the  injury  must  be  of  that  peculiar  nature  that  it  cannot  be  ade- 
quately compensated  in  damages  or  atoned  for  in  money.  There 
must  be  some  equitable  feature  or  incident  to  take  it  out  of  this  rule, 
or  equity  will  not  interfere;  as  where  the  injury,  although  suscepti- 
ble of  pecuniary  compensation,  yet  in  the  particular  case,  if  the 
party  is  insolvent,  and  on  that  account  unable  to  atone  for  it,  it  will 
be  considered  irreparable.  But  where  the  facts  present  no  matter 
requiring  equitable  relief,  and  the  remedy  at  law  is  adequate  to  do 
full  and  complete  justice,  the  court  itself  should  reject  such  juris- 
diction as  not  within  its  legitimate  province.  To  hold  otherwise 
would  confound  all  principles  upon  which  the  equitable  jurisdiction 
stands.  It  will  only  be  necessary  to  cite  a  few  out  of  many  cases  to 
show  that  the  remedy  at  law  is  not  only  adequate,  but  the  one 
invariably  pursued  in  cases  of  this  character.  Cyr  v.  Madore,  73 
Me.  53;  Wright  v.  Tukey,  3  Cush.  290;  Bumham  v.  McQuesten,  48 
N.  H.  446;  Marcy  v.  Taylor,  19  111.  634;  Morse  v.  Ranno,  32  Vt. 
600;  Sharp  v.  Mynatt,  1  Lea,  375;  Barradough  v.  Johnson,  8  Ad. 
&K  99;  Le  Neve  y.  Mile  End  Old  Totvn,  8  El.  &  B.  1055. 

There  is  another  consideration  to  which  it  may  not  be  amiss  to 
refer.  Upon  the  admitted  facts,  the  record  discloses  that  the  alleged 
road  never  was,  in  one  sense,  an  open  and  unobstructed  highway. 
It  has  always  had  gates  or  bars  across  it,  through  which  those  travel- 
ling over  it  had  to  pass.  The  claim  that  it  is  a  public  road  is  based 
upon  user  and  dedication.  It  is  admitted  that  it  has  never  been 
worked,  repaired,  or  accepted  by  the  proper  authorities  of  the 
county.  That  the  owner  of  the  soil  may  make  a  qualified  dedica- 
tion of  a  road  or  way  is  established  by  judicial  authority.  He  may 
reserve  the  right  to  keep  a  gate  across  it,  or  to  subject  it  to  any  uses 
by  himself  or  others  not  inconsistent  with  the  public  use,  and  if  the 
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public  accept  it,  it  takes  it  subject  to  these  uses.  Wood  Nuis., 
§§242,  243,  and  note  of  authorities;  Davies  v.Stephefis,  7  Car.  &  P. 
571.  But  the  doctrine  that  a  right  of  way  or  public  road,  with 
gates  or  bars  across  it,  may  be  shown  by  dedication,  is  cautiously 
admitted  and  applied.  In  the  case  of  Worlh  v.  Datosouy  1  Sneed, 
62,  where  the  road  had  been  used  by  the  neighbors  as  a  church  and 
mill  road  for  nearly  thirty  years,  the  court  say:  *'  No  use  or  accept- 
ance of  the  way  by  the  public  is  shown,  nor  any  recognition  of  it  by 
the  proper  authority,  the  County  Court.  Tliat  a  right  of  way  may 
be  claimed  by  dedication  to  the  public  use  by  the  owner  of  the  soil 
is  not  denied;  but  with  us  this  doctrine  must  be  cautiously  admit- 
ted. Its  too  easy  application  would  defeat  the  right  of  the  owner 
of  the  soil  to  have  compensation  for  damages  sustained  by  laying 
out  a  road  over  his  land,  to  which  he  is  entitled  when  such  road  is 
laid  out  by  the  proper  authority.*' 

In  Johnson  y.  States  6  Cold.  535,  the  principle  is  cited  with 
approyal  from  Angell  on  Highways  that  mere  user,  however  unin- 
terrupted by  the  public,  and  long  continued,  is  not  sufficient  to  give 
the  right  in  the  public;  but  that  such  user  must  be  accompanied  by 
acts  showing  the  user  to  have  been  under  a  claim  of  right,  and  not 
merely  by  permisQon  of  the  land-owner;  such  as  working  the  road, 
keeping  it  up  by  the  public,  repairing  it,  or  removing  obstructions, 
etc.  "A  permissive  use  of  a  way  by  certain  portions  of  the  com- 
munity constitutes  a  license  and  not  a  dedication,  and  is  ordinarily 
something  that  may  be  revoked."  "  Everything,  in  such  cases," 
said  Barrows,  J.,  '^  depends  upon  the  intention  of  the  party  whose 
dedication  is  claimed,  and  upon  the  character  of  the  permission 
giyen  and  the  use  allowed."  White  y.  Bradley,  66  Me.  259;  citing 
JXaffard  y.  Cayney,  7  Bam.  ft  C.  257,  and  Barrdchiigh  v.  Johneo^i, 
8  Ad.  ft  E.  99. 

In  Hdtt  y.  McLeod,  2  Mete.  (Ky.)  101,  Simpson,  C.  J.,  said:  "  It 
cannot  be  admitted  that  where  the  proprietor  of  land  has  a  pass- way 
through  it  for  his  own  use,  the  mere  permissive  use  of  it  by  other 
persons  for  half  a  centnry  would  confer  upon  them  any  right  to  its 
enjoyment.  So  long  as  its  use  is  merely  permissive,  it  confers  no 
right;  but  the  proprietor  can  prohibit  its  use  or  discontinue  it 
altogether  at  his  pleasure.  A  different  doctrine  would  have  a 
tendency  to  destroy  all  neighborhood  accommodation  in  the  way  of 
travel;  for  if  it  were  once  understood  that  a  man,  by  allowing  his 
neighbors  to  pass  through  his  farm  without  objection  over  the  pass- 
VoL-Lin  — 44 
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way,  which  he  used  himself,  would  thereby,  after  the  lapse  of  twenty 
or  thirty  years,  confer  a  right  on  him  to  require  the  pass-way  to  be 
kept  open  for  his  benefit  and  enjoyment,  a  prohibition  against  all 
such  travel  would  immediately  ensue/' 

See  also  Kilhurn  y.  Adams,  7  Meto.  83;  State  y.  Nudd,  23  N.  H. 
335;  Morse  y.  RannOy  32  Vt.  600;  J(mes  y.  Davis,  35  Wis.  882; 
State  Y.  ffarde^i,  11  S.  C.  366;  Bumham  y.  McQuesten,  48  N.  H. 
451;  Sharp  v.  MyjuUt,  1  Lea,  876;   Wnght  v.  Tukey,  3  Cush.  290. 

Without  intending  in  the  slightest  degree  to  express  any  opinion 
upon  the  merits,  the  real  controversy  in  this  case  turns  upon  the 
question  whether  or  not  there  is  a  public  road  where  the  alleged  acts 
of  trespass  were  committed.  Upon  this  point,  although  there  is 
not  80  much  controversy  about  the  facts  in  evidence,  the  inferences 
sought  to  be  drawn  from  them  by  the  parties  are  wholly  irreconcila- 
ble and  antagonistic.  Upon  the  one  hand,  it  is  contended  that  the 
evidence  establishes  that  the  plaintiff  intended  to  dedicate  it  to  the 
public  as  a  highway.  On  the  other  hand,  it  is  contended  that  the 
plaintiff,  and  those  who  preceded  him  in  the  fee,  did  not  intend  it 
as  a  dedication  to  the  public,  but  as  a  private  way  for  his  own  con- 
venience, and  that  the  use  of  it  by  the  public  was  only  permissive, 
and  constituted  a  license,  which  was  revocable  at  his  pleasure. 
Here  then  are  questions  of  fact  to  be  investigated,  which  a  jury^ 
under  the  guidance  of  a  court  of  law,  are  peculiarly  fitted  to  deter- 
mine, and  which  the  authorities  cited  show  that  the  remedy  at  law 
is  not  only  appropriate,  but  competent,  to  render  a  judgment  which 
shall  establish  the  right  or  estate,  and  do  complete  justice  to  the 
matter  in  controversy.  In  Hacker  v.  Barton,  84  III  314,  the  court 
holds,  following  Wir^  v.  Sherrer,  77  111.  200,  that  '^  as  a  general 
rule,  it  is  better  in  all  cases  of  a  doubtful  character,  presenting  a 
conflict  of  evidence,  parties  should  be  remitted  to  whatever  remedy 
they  may  have  at  law,  although  equity  might  entertain  jurisdic- 
tion,'^  and  that  this  was  especially  so  when  there  was  a  conflict  of 
evidence  in  regard  to  the  alleged  fact  of  dedication  of  land  to  pub- 
lic uses.  But  here  the  case  is  without  any  equitable  facts  or  cir- 
cumstances upon  which  such  jurisdiction  can  be  based  or  assumed* 
The  remedy  is  at  law,  and  must  be  pursued  there. 

The  decree  is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 

NoTB  BT  THB  Bkpobtbr.— High  ou  iDjoDctioiis,  g  607,  says  of  injunctloii 
against   trespass   as   dLatinguislied  from   waste:    "The   foandatiou  of  th» 
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jarisdietioD  rests  in  the  probability  of  irreparable  injury,  the  inadeqnacj  of 
peconiaiy  oompeneatlon,  and  the  prevention  of  a  maltiplidtj  of  soite;  and 
where  facts  are  not  shown  to  bring  the  facts  within  these  conditions,  the  relief 
will  be  ref osed.  Equity  will  not  therefore  enjoin  a  mere  trespass  to  realty 
as  sneh,  in  the  absence  of  any  element  of  irreparable  injnry.  But  where, 
owing  to  the  ])ecaliar  character  of  the  property  in  qaestion,  the  trespass  com- 
plained of  cannot  be  adeqaately  compensated  in  damages,  and  the  remedy  at 
law  is  plainly  inadequate,  equity  may  properly  interfere  by  injunction." 

As  a  general  rule  the  plaintiff  must  show  good  title.  High  Inj.,  (^698; 
Hart  ▼.  MaiyoT,  ete,,  9  Wend.  672;  s.  c,  24  Am.  Dec  165. 

In  Oremp  v.  KenMs,  26  W.  Va.  608,  the  court  said:  "  Both  bills  were  filed 
to  enjoin  trespasses  to  real  property  and  settle  the  title  thereto  without  any 
charge  of  insolvency  against  the  defendants  in  either  bill,  and  without  the  alle- 
gation  in  either  of  any  facts  from  which  the  court  could  see,  that  unless  the 
defendants  were  enjoined,  irreparable  damage  would  result.  It  is  well  settled 
that  a  court  of  equity  has  no  Jurisdiction  to  settle  the  title  and  boundaries  of 
land  where  the  plaintiff  has  no  equity  against  the  party  who  is  holding  the 
land.  Lange  v.  Jones,  5  Leigh,  192;  HiU  v.  Proetar,  10  W.  Va.  59.  An  in- 
junction  is  not  granted  to  restrain  a  mere  trespass  to  real  property  when  the 
bill  does  not  clearly  aver  good  title  in  the  plaintiff,  nor  then  ss  a  general  rule, 
where  the  injury  complained  of  is  not  destructive  of  the  substance  of  the 
inheritance,  of  that  which  gives  it  chief  value,  or  is  not  irreparable  but  is  sus- 
ceptible of  complete  i>ecuniary  compensation,  and  for  which  the  party  may 
obtain  adequate  satisfaction  In  the  law  courts.  MoMUlan  v.  Ferrell,  7  W.  Va.- 
228;  Gox  v.  Ihugla$8,  20  W.  Va.  175;  Schoonawr  v.  Bright,  24  W.  Va.  698. 

"To  warrant  the  interference  of  a  court  of  equity  to  restrain  a  trespass  upon 
real  property,  two  conditions  must  co-exist:  First,  the  plaintiff's  title  must  be 
undisputed  or  established  by  legal  adjudication;  and  second,  the  injury  com- 
plained of  must  be  irreparable  in  its  nature,  unless  there  are  other  equitable 
grounds  for  interference.  It  is  not  sufficient  in  such  case,  that  the  bill  con- 
tains mere  general  averments  of  irreparable  injury,  but  the  facts  constituting 
such  injury  must  be  set  forth.    Sahoonavery.  Bright,  24  W.  Va.  698." 

The  injunction  may  arise  where  the  complainant  is  under  a  legal  disbility  to 
enforce  his  legal  remedy.     Smith  v.  8mUh,  4  Jones  Eq.  808. 

Multiplicity  of  suits  implies  different  persons  assailing  the  same  right,  and 
not  merely  a  repetition  of  trespass  by  the  same  person.  Matcher  v.  Mampt&n, 
7  Oa.  60. 

Prominent  and  common  examples  of  what  is  considered  irreparable  injury 
are  destruction  of  fences,  fruit  and  ornamental  trees,  Wilwm  v.  Ottf/  of  Mineral 
Point,  89  Wis.  160;  Powell  v.  Cheshire,  70  Ga.  856;  8.  c,  48  Am.  Rep.  572; 
injury  to  support  of  soil;  Trototnidge  v.  Tme,  62  Conn.  190;  6.  c,  62  Am.  Rep. 
679,  and  note,  681,  to  mines  and  quarries,  Anderson  v.  Ha/rf>ey,  10  Gratt.  886; 
More  V.  Massini,  82  Cal.  690;  ScuUg  v.  Base,  61  Md.  406;  Chambers  v.  Ala^ 
Iron  Co.,  67  Ala.  858;  Dmry  v.  Boss,  5  Col.  295;  Jforton  v.  Snyder,  4  Thomp. 
&  C.  880;  cutting  timber  when  it  amounts  to  waste,  Fulton  v.  Harman,  44 
Md.  251;  Piper  v.  Piper,  88  N.  J.  Eq.  81;  Thatcher  v.  Bumble,  67  Ind.  444; 
removal  of  oysters  from  oyster  bed,  Boedieker  v.  Bast,  24  La.  Ann.  154:  tear- 
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ing  down  buildings,  Marian  ▼.  Johmtm,  32  La.  Ann.  612;  or  a  sea  wall,  Chaik 
v.  Wyatt,  8  Minn.  688;  interfering  with  burial  grounds,  Moaneif  ▼.  Oooledgs,  80 
Ark.  640;  destruction  of  church  propertj,  TruHees  ▼.  HoetiU,  18  Wis.  848; 
interference  with  highways,  Tawnof  Buriingian  ▼.  Sekwanman,  52  Conn.  181; 
8.  c,  62  Am.  Rep.  571,  and  note,  674;  Pratt  ▼.  Lmoii,  80  Mich.  7;  but  see  Sar^ 
gent  v.  George,  56  Vt.  627;  orerflowing  lands  bj  a  dam,  Smtser  ▼.  McCuUoeh, 
76  Va.  777. 

In  WUson  v.  Oity  ofmnenA  Foin/t,  89  Wis.  160,  the  court  said:  **  It  is  suf- 
ficiently  averred  in  the  complaint  that  the  defendant  Weidenfeller,  acting 
under  the  authority  and  orders  of  the  regularly  constituted  authorities  of  the 
defendant  city,  is  about  to  destroy  fences,  fruit  and  ornamental  trees  and 
shrubbery  standing  and  growing  upon  premises  owned  by  the  plaintiff  and 
occupied  by  him  as  his  residence  and  homestead;  that  the  pretense  for  so  doing 
is  that  such  fences,  trees  and  9hrubl)ery  are  within  the  limits  of  public  streets; 
but  that  such  pretense  is  unfounded  in  fact,  and  the  defendants  have  no  law- 
ful authority  to  do  the  threatened  acts. 

"  On  the  facts  averred  it  is  clear  that  the  plaintiff  is  entitled  to  an  injunc- 
tion as  prayed  in  the  complaint.  It  \a  quite  true  that  the  courts  will  not  in- 
terfere by  injunction  to  restrain  the  committing  of  a  mere  trespass,  for  which, 
if  committed,  the  recovery  of  damages  in  an  action  at  law  would  be  an  ade- 
quate remedy.  It  is  also  true  that  the  courts  will  interfere  by  injunction  and 
prevent  a  threatened  injury,  which  if  inflicted  will  be  irreparable. 
*  ''An  injury  is  irreparable  when  it  is  of  such  anatuie  that  the  injured  party 
cannot  be  adequately  compensated  therefor  in  damages,  or  when  the  damages 
wliich  may  result  therefrom  cannot  be  measured  by  any  certain  pecuniary 
standard.  High  Inj.,  §  460,  and  cases  cited.  It  is  said  by  Judge  Story  that 
'  if  the  trespass  be  fugitive  and  temporary,  and  adequate  compensation  can  be 
obtained  in  action  at  law,  there  is  no  ground  to  justify  the  interposition  of 
courts  of  equity.  Formerly  indeed  all  courts  of  equity  were  extremely  reluc- 
tant to  interfere  at  all,  even  in  regard  to  cases  of  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation,  if  the  acts  done  or  threatened  to  Im 
done  to  the  property  would  be  ruinous  or  irreparable,  or  would  impair  the  just 
enjoyment  of  the  property  in  future.'    2  Eq.  Jur.,  §  028. 

**  That  the  threatened  injuries  which  this  action  was  brought  to  prevent, 
would,  if  inflicted,  be  irreparable  in  the  legal  acceptation  of  that  term,  and 
would  greatly  impair  the  just  enjoyment  of  the  plaintiff's  property,  is  per- 
fectly well  settled.  No  one  will  seriously  contend  that  a  money  compensation 
is  an  adequate  remedy  for  the  loss  of  the  trees  and  shrubbery  which  the  com* 
plaint  avers  the  defendants  threaten  to  destroy;  and  it  would-  be  a  denial  of 
justice  were  the  courts  to  refuse  the  plaintiff  the  protection  he  asks,  and  thus 
permit  his  home  to  be  permanently  despoiled.  See  High  Inj.,  g  467,  and  cases 
cited." 

In  PaMer  v.  Fetter,  20  Kans.  47,  it  was  held  that  an  injunction  will  lie  at 
the  instance  of  a  land-owner  to  restrain  a  public  officer  from  tearing  down 
fences,  and  attempting  to  open  a  highway  through  the  plaintiff's  premises, 
where  no  legal  highway  has  been  established;  and  the  solvency  of  such  officer 
Is  no  defense  to  the  acdon.    The  court  said:    "  It  is  objected  that  the  wrong  is 
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a  mere  tiespeas,  thai  the  trespasser  is  not  alleged  to  be  insolvent,  and  that  a 
general  allegation  that  the  threatened  damages  are  irreparable  is  insufficient, 
and  that  it  most  be  shown  in  what  respect  thej  will  be  irreparable.  We  see 
no  error  in  the  roling  of  the  District  Court.  A  mere  trespass  will  not  be  re- 
strained ;  Qvitf  R.  Co.  y.  Wheaton^  7  Kans.  282;  but  where  the  trespass,  if 
permitted  to  continue,  will  ripen  into  an  easement,  there  injunction  will  lie; 
XMtendaUv.  Hunt,  4  Kans.  621.  As  is  said  in  Willard's  Equit7  Juris.  881, 
'  while  for  a  mere  naked  trespass,  when  the  remedy  at  law  is  full  and  adequate, 
equity  will  not  interpose,  yet  for  tl^e  purpose  of  quieting  a  possession,  or  pre- 
▼enting  a  multiplicity  of  actions,  or  where  the  value  of  the  inheritance  \a  in 
Jeopardy,  or  irreparable  mischief  is  threatened  in  relation  either  to  mines, 
quarries,  or  woodlands,  the  court  will  interfere  by  injunction,  even  against  a 
person  acting  under  a  claim  of  right.' 

*'  Here  the  act  sought  to  be  enjoined  is  not  a  mere  naked  trespass.  It  dis- 
turbs tiie  plaintiiFs  possession,  and  will,  if  permitted  to  continue,  ripen  into 
an  easement.  User  will  establish  a  highway,  and  the  officer  is  attempting  to 
create  the  user.  The  law  will  protect  a  land-owner  in  his  possession  against 
any  unauthorixed  interference  therewith.  See  as  cases  in  point,  among  a  multi- 
tude, MeArthur  v.  KeOey,  5  Ohio,  189;  Moreheadr.  L,  M.  B,  Co.,  17  Ohio, 
840;  Anderson  v.  ComnCrs  HamiUon  Go,,  12  Ohio  St.  642;  Bohlman  v.  O.  B. 
d  a  R,  7>..  3)  Wi  J.  n>:  Dndriehs  v.  JV.  <fc  0.  R.  G^.,  33  Wis.  319;  Weigel 
y.  WaM,  45  Mo.  560;  GarpenUr  v.  OrMam,  59  Mo.  247.  The  threatened  loss 
of  his  land  is  the  irreparable  injury,  and  it  matters  not  how  solvent  he  may 
be  who  seeks  to  take  it  or  to  transfer  it  to  the  public  use,  the  courts  will  pro- 
tect the  possession  of  the  owner."  To  the  same  effect.  Mason  Gity  Salt  Go,  v. 
Mason,  23  W.  Va.  211;  m^n  v.  Folk,  94  Ind.  235. 

In  Long  v.  Kas^)eer,  28  Kans.  238,  the  court  said:  "It  is  further  urged 
that  the  petition  makes  a  case  of  simple  naked  trespass  and  does  not  authorize 
a  temporary  or  final  order  of  injunction,  or  any  other  equitable  relief.  The 
petition  will  not  bear  this  construction.  It  alleges  that  the  plaintiff  is  now, 
and  has  been  for  years,  the  owner  and  in  the  actual  possession  of  the  premises; 
that  the  same  are  partially  inclosed,  and  about  fifty  acres  thereof  broken  and 
in  cultivation;  and  then  sets  forth  that  proceeding  under  some  pretended  claim 
of  right,  the  defendant  is  seeking  to  oust  plaintiff  from  the  possession  of  the 
premises,  and  appropriate  the  same  to  his  own  use  and  occupatiou.  It  further 
alleges  that  the  defendant  is  irresponsible,  and  not  able  to  respond  in  damages 
for  the  injuries  and  damages  apprehended.  So  long  as  the  plaintiff  is  in  the 
actual  possession  of  the  premises,  the  defendant  has  no  right  by  force  to  at* 
tempt  to  enter  thereon  to  oust  him  of  such  possesion,  or  to  deprive  him  of  the 
use  thereof,  or  to  erect  any  buildings  thereon.  It  is  sidd  that  the  fact  that  the 
injury  is  irreparable  may  arise  either  from  the  nature  of  the  Injury,  or  the 
want  of  responsiUlity  of  the  person  committing  it,  and  that  either  will  furnish 
sufficient  grounds  for  interference  by  injunction.  To  exclude  equitable  relief. 
It  must  not  only  appear  that  there  is  some  remedy  at  law,  but  also  that  it  is 
adequate.  If  the  defendant  is  irresponsible,  the  actions  at  law  proposed  by 
his  eovinael  can  scarcely  be  said  to  be  adequate. 

Again,  the  defendant  has  no  right  to  erect  and  maintain  a  building  on  land 
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owned  and  in  the  actual  pooaooaion  of  plaintiff,  and  the  erection  of  siaeb.  build- 
ing is  a  trespaas  of  a  ehaiacter  to  aathorise  equitable  relief.  Ghrani  ▼.  Orow, 
47  Iowa,  683;  3w&rd  v,  AUen,  25  Kana.  67;  WeftUer  r.  Cooke,  38  Kans.  687; 
Code,  g  388. 

**  In  McPiker,  Wett,  71  Mo.  199,  it  was  held  that  a  petition  which  shows  thai 
defendants  are  about  to  open  a  road  through  plaintiff's  premises,  and  for  that 
purpose  are  about  to  cut  plaintiff's  timber  and  hedges  and  remove  his  fences, 
thereby  exposing  his  crops  and  fruit  trees,  and  his  meadow  and  pasture  lands 
to  the  depredations  of  stocli,  states  a  good  cause  for  injunction.  It  is  not  neces- 
sary to  aver  and  prove  in  addition  that  the  defendants  are  insolvent.  Such 
injuries  would  be  irreparable  in  a  legal  sense.*' 

On  the  other  hand,  injunction  will  not  issue  to  restrain  the  erection  of  a 
fence,  Herr  v.  Bierboioer,  8  Md.  Ch.  456;  nor  the  removal  of  one,  Jiinnig's 
Appeal,  83  Penn.  St.  878;  nor  the  throwing  of  mud  and  earth  on  the  complain- 
ant's land,  liuhanjf  v.  Kennedy,  36  Penn.  St.  44;  landing  of  passengers  at 
phiintiff's  dock,  New  York  P.  A  D,  EetabUament  v.  FUeh,  1  Paige,  97;  an 
encroachment  of  six  inches  on  a  liighway,  HaU  v.  Road,  40  Mich.  46;  s  c,  39 
Am.  Rep.  538;  nor  the  occasional  moving  of  a  house  upon  and  along  the  line 
of  a  street  railway,  Fort  Clark  Horee  By,  Co,  v.  Atidereon,  108  III.  64;  s.  c,  48 
Am.  Rep.  545;  nor  the  extension  of  a  public  street  over  a  wharf,  BaUathHne  v. 
Harrieon,  87  N.  J.  Eq.  560;  6.  c,  45  Am.  Rep.  667. 

In  Thorn  v.  Sweeney,  13  Nev.  351,  the  trespass  complained  of  was  the  con- 
struction of  a  ditch  across  the  roelcy,  barren  and  uncultivated  land  of  plaintiff. 
The  court  said:  "  This  is  not  an  irreparable  injury.  Waidron  v.  Marufi,  5  CaL 
119.  If  any  injury  is  done  to  the  land  by  the  construction  of  the  ditch,  the 
defendants  are  solvent  and  able  to  respond  in  damages,  and  the  plaintiff  has  a 
plain  and  adequate  remedy  at  law. 

**  This  brings  us  to  a  consideration  of  the  real  question  at  issue,  whether  the 
plaintiff  is  entitled  to  the  injunction  as  a  matter  of  right,  notwithstanding  the 
ftbet  that  the  injury  will  be  slight  and  the  damages  trivial,  l)ecause  the  defend- 
ants threaten  to  continue  tlieir  illegal  acts.  It  is  well  settled,  that  where  the 
title  is  undisputed,  or  has  been  settled  by  an  action  at  law,  and  the  plaintiff  is 
liable  to  be  irreparably  injured  by  the  continued  acts  of  trespass,  an  injunction 
should  issue.  This  rule,  very  properly,  prevails  in  all  cases  where,  as  In  Dan- 
henepeck  v.  Orear,  the  plaintiff  is  threatened  with  injuries  which  would,  if 
committed,  result  in  the  destruction  of  his  property. 

"  In  such  a  case  '  the  fact  that  the  defendants  are  willing  to  pay  for  the  prop- 
erty is  immaterial,  for  there  are  no  means  of  determining  whether  the  value  of 
the  property  in  money  would  compensate  the  plaintiffs  for  its  destruction.'  18 
Cal.  448.  But  whilst  this  rule  is  universal  it  does  not  by  any  means  follow 
that  the  same  rule  prevails  as  a  matter  of  course,  simply  because  the  title  is 
undisputed,  where  no  appreciable  injury  will  be  done  by  the  acts  that  are 
threatened  to  be  continued.  This  fact  is  clearly  pointed  out  in  the  opinion  of 
the  chancellor  in  Jerome  v.  Boee,  a  leading  case  upon  this  subject.  *  I  do  not 
know  a  case,'  says  the  chancellor,  '  in  which  an  injunction  has  been  granted  to 
restrain  a  trespasser,  merely  because  he  was  a  trespasser,  without  showing  that 
the  property  itself  was  of  peculiar  value  and  could  not  well  admit  of  due  reoom 
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pense,  and  woald  be  destroyed  by  repested  acts  of  trespass.  In  ordinary  cases 
the  damages  to  be  assessed  by  a  Jury  will  be  adequate  for  a  check  and  for  a 
recompense. 

"  *  Every  man  is  undoubtedly  entitled  to  be  protected  in  the  possession  and 
enjoyment  of  his  property,  though  it  may  be  of  no  intrinsic  value.  He  may 
have  on  his  land  a  large  mound  of  useless  stone  or  sand,  which  he  may  not 
deem  worth  the  expense  of  inclosing,  and  yet  it  would  be  a  trespass  for  any 
person  to  remove  any  portion  of  the  stone  or  sand  without  his  consent;  and  he 
would  be  entitled  to  his  action,  even  though  the  damages  were  nominal.  But 
would  it  be  proper  for  this  court  to  assume  cognizance  of  such  u  trespsss  and 
lay  the  interdict  of  an  injunction  upon  it?  I  apprehend  not.'  7  Johns.  Ch.  884. 
In  answering  the  objections  as  to  a  multiplicity  of  suits,  the  learned  chancellor, 
in  the  same  case,  says:  '  A  court  of  equity  will  sometimes  interfere  to  prevent 
a  multiplicity  of  suits,  by  a  bill  of  peace.  *  *  *  But  that  is  only  in  cases 
where  the  right  is  controverted  by  numerous  persons,  each  standing  on  his  own 
pretensions,  and  it  has  no  application  to  the  case  of  one  or  more  persons  choos- 
ing to  persevere  in  acts  of  trespass,  in  despite  of  suits  and  recoveries  against 
them.  A  troublesome  man  may  vex  and  harass  his  neighbor,  by  throwing 
down  his  fences  and  turning  cattle  upon  his  grounds,  or  by  passing  over  them, 
or  otherwise  annoying  him;  but  it  is  to  be  presumed  that  repeated  recoveries 
for  damages,  with  the  punishment  of  costs,  and  such  smart  money  ss  a  jury 
would  naturally  give,  would  soon  effectually  correct  any  such  disposition.  At 
any  rate,  I  do  not  know  that  a  court  of  equity  has  ever  interfered  merely  to 
correct  such  a  practice,  and  it  would  certainly  requi^  very  strong  evidence  of 
the  inefficacy  of  the  ordinary  legal  remedies  for  compensation,  as  well  as  for 
correction,  before  this  court  would  venture  to  assume  a  jurisdiction  hitherto 
unknown.'  Page  887.  Equally  clear  and  positive  is  the  language  of  the  vice- 
chancellor  in  Wood  V.  SuteKffe:  *  Whenever  a  court  of  equity  is  asked  for  an 
injunction  in  esses  of  such  a  nature  as  this,  it  must  have  regard  not  only  to  the 
dry,  strict  rights  of  the  plaintiff  and  defendant,  but  also  to  the  surrounding 
circumstances;  to  the  rights  or  interests  of  other  persons,  which  may  be  more 
or  less  involved;  it  must,  I  say,  have  regard  to  those  ciroumstances  before  it 
exereises  its  jurisdiction  (which  is  unquestionably  a  strong  one)  of  granting  an 
injunction.  *  *  *  I  cannot  assent  to  the  proposition,  that  on  the  mere  dry 
fact  of  the  plaintiff's  having  the  abstract  right,  a  court  of  equity  will,  as  a  mat- 
ter of  course,  on  that  right  being  established  at  law,  grant  an  injunction  if  the 
right  be  infringed  ever  so  minutely.'    42  Eng.  Ch.  165. 

"  The  rule  applicable  to  the  facts  of  the  case  under  consideration  is  very  fully 
and  correctly  stated  in  a  carefully  considered  opinion,  in  Bcutett  v.  ScUUbwry 
Manufacturing  Co»,  where  the  question  was  presented  to  the  court  whether  a 
Judgment  in  a  suit  at  law  establishing  the  plaintiff's  title  justified  the  issuance 
of  an  injunction  where  the  trespasses  complained  of,  though  slight  and 
trivial,  were  threatened  to  be  continued.  The  court  say :  *  The  power  to  grant 
Injunctions  to  prevent  injustice  has  always  been  regarded  as  peculiar  and  ex- 
tnordinary.  It  is  not  controlled  by  arbitrary  and  technical  rules,  but  the 
application  for  its  exercise  is  addressed  to  the  conscience  and  sound  discreilon 
of  the  court.    Ordinarily  It  will  not  be  exereised  when  the  right  of  the  oom- 
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plAiiUknt  is  doabtful  and  has  not  been  settled  at  law,  and  even  when  it  has 
been  so  settled,  an  injunction  wiU  not  be  granted  when  the  remedy  at  law  is 
adequate.  It  is  not  enough  that  an  injury  merely  nominal  or  theoretical  is 
apprehended,  even  although  an  action  at  law  might  be  maintained  for  it;  but 
to  Justify  the  interposition  of  this  summary  power,  there  must  be  cause  to  fear 
substantial  and  serious  damage,  for  which  courts  of  law  could  furnish  no  ade- 
quate remedy.  What  injuries  shall  be  regarded  as  irreparable  at  law  must 
depend  upon  the  circumstances  of  the  particular  case.  If  the  injury  be  triviaU 
as  by  *  *  *  raising  the  water  of  a  river  a  few  inches  upon  his  rocky  shore, 
doing  him  no  appreciable  or  serious  damage,  equity  would  not  ordinarily  inter- 
fere by  injunction;  even  in  cases  where  the  right  had  been  established  at  law, 
for  the  power  is  extraordinary  in  its  character,  and  is  to  be  exercised  in  general 
only  in  cases  of  necessity,  and  when  the  court  can  see  that  other  remedies  are 
inadequate  to  do  Justice  between  the  parties,  and  even  then  it  is  to  be  exercised 
with  great  care  and  discretion.  If  the  granting  of  an  injunction  would  neces- 
sarily cause  great  loss  to  the  defendant,  a  loss  altogether  disproportioned  to  the 
injury  sustained  by  the  plaintiff,  that  fact  should  be  considered  in  determining 
whether  the  application  should  be  granted,  and  in  some  cases  it  would  justly 
have  great  weight.  It  has  often  been  supposed  that  when  the  right  has  been 
estabUshed  at  law,  the  plaintiff  would  be  entitled  to  an  injunction  as  matter  of 
course,  and  this  misapprehension  has  arisen  probably  from  the  fact  that  in  a 
large  number  of  cases  injunctions  have  been  refused  upon  the  express  ground 
that  the  title  of  the  plaintiff  had  not  been  established  at  law,  leaving  room  for 
the  inference  that  if  it  had  been  so  established  the  injunction  would  have  been 
issued.  This  however  is  clearly  not  the  doctrine  of  courts  of  equity,  for  they 
will  not  ordinarily  exercise  this  summary  and  extraordinary  power  when  sub- 
stantial justice  can  be  done  by  courts  of  law.'    47  N.  H.  487. 

**  The  doctrine  announced  in  this  case  is  fully  supported  by  the  following 
authorities:  Bigdow  v.  Bofrtford  Br,  Co.,  14  Gonn.  665;  Wfuon  v.  Sanborn, 
45  N.  H.  170;  Blake  v.  (Htif  of  Brooklyn,  26  Barb.  801;  Murray  v.  Knapp,  42 
How.  Pr.  462;  Murray  v.  Knapp,  62  Barb.  566;  Nicodemm  v.  Nicodemns,  41 
Md.  587;  Weigd  v.  WaiUk,  45  Mo.  560;  Herbert  v.  Cwrdake,  11  N.  J.  £q.  241; 
OatMng  v.  TerreU,  10  Ga.  578;  Wooding  v.  lialone,  80  Qa.  980;  High  InJ., 
gg  459,  483;  Eden  InJ.  281;  2  Story  Eq.  925,  928." 

In  Minnig'9  Appeal,  82  Penn.  St.  878,  the  trespass  threatened  was  the  tear- 
ing down  and  removal  of  a  division  fence.  The  court  said:  ''A  court  of 
equity  may  interpose  in  a  case  of  trespass  to  prevent  irreparable  mischief,  and 
to  prevent  multiplicity  of  suits;  but  if  the  trespass  be  fugitive  and  temporary, 
and  adequate  compensation  can  be  obtained  in  an  action  at  law,  there  is 
no  ground  to  justify  the  interposition  of  a  court  of  equity.  Bright.  Eq.,  §  295. 
As  a  general  rule,  mischief  which  is  susceptible  of  compensation  in  damages 
is  not  irreparable.  Brown' $  Appeal,  62  Penn.  St.  17.  No  decree  should  be 
made  to  be  followed  by  injunction,  unless  irreparable  injnry  be  clearly  estab- 
lished. Clark's  Appeal,  62  Penn.  St  447.  Hence  when  the  owner  of  a 
hotel  filed  a  bill  to  restrain  the  removal  from  it  of  a  cooking- range  set  in  brick 
work,  a  hot- water  reservoir  connected  by  cast-iron  pipes  running  through  the 
brick- work  to  the  range,  a  carving-table  nailed  to  the  floor,  and  other  fixtures 
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of  a  pemuknexit  character  for  a  hotel,  it  was  held  the  bill  would  not  lie,  as 
they  were  articles  of  convenience  only,  and  not  of  necessity,  and  there  was  an 
adequate  remedy  at  law,  therefore  a  court  of  equity  had  no  jurisdiction. 
Clarke  $  Appeal,  tupra.  It  is  there  further  said  it  was  never  intended  to  take 
away  the  common-law  right  of  trial  by  jury,  where  a  wrong  done  by  a  party 
oould  be  redressed  by  it.  In  support  of  this  view  the  learned  chief  justice 
cited  numerous  cases.  So  in  Jerome  v.  JSom,  7  Johns.  Ch.  880,  in  an  opinion 
by  Chancellor  Kent,  it  was  held  that  for  a  naked  trespass  for  which  compen- 
sation could  be  made  in  money,  the  party  must  resort  to  his  action  of  trespass; 
that  an  injunction  will  not  be  granted,  unless  there  was  an  intention  to  actually 
destroy  the  subject  in  dispute,  and  not  merely  to  injure  it. 

'<  Jofrdm  V.  PAOa.,  FOm.  4b  BcUt.  B.  Go,,  8  Whart.  502,  was  urged  as  sus- 
taining the  bill.  That  however  was  the  case  of  a  bill  to  enjoin  a  corporation 
from  taking  permanent  possession  of  land  before  a  performance  of  the  condi- 
tions which  preceded  its  right  to  possession.  The  street  was  to  be  opened  and 
the  damages  were  to  be  paid.  Neither  had  been  done.  The  case  is  not  anal- 
ogous to  the  one  under  consideration. 

"  Looking  at  the  facts  found  by  the  master,  the  evidence  not  only  fails  to 
establish  the  right  of  the  appellee  in  the  fence  or  in  the  ground  on  which  it 
stands,  but  it  shows  the  right  to  both  to  be  in  the  appellant.  Furthermore,  if 
the  latter  should  remove  the  fence  without  right  the  trespass  would  be  tem- 
porary only,  and  could  be  compensated  in  damages.  The  damages  recovered 
would  replace  it.  While  the  fence  was  probably  convenient  for  the  complain- 
ant,  it  was  not  as  necessary  for  the  enjoyment  of  his  lot  a^  the  fixtures  were  to 
the  enjoyment  of  the  hotel  in  Clarkfs  Appeal,  tupra/* 

In  OUy  of  Council  Bluffer.  Stewart,  51  Iowa,  885,  the  court  said:  "  The 
grounds  for  the  injunction  claimed  by  the  plaintiff,  as  alleged  in  the  petition, 
are  that  by  the  condemnation  proceedings,  and  the'  payment  of  the  award  to 
the  sheriff,  the  plaintiff  became  entitled  to  the  possession  of  the  condemned 
property,  and  that  the  act  of  the  defendant  In  taking  possession  of  the  build- 
ings, and  proceeding  to  fill  them  with  ice,  is  a  trespass  upon  plaintiff's  prop- 
erty which  will  retard  the  opening  of  the  street,  delay  the  plaintiff  in  making 
the  improvement,  and  cause  irreparable  injury.  The  doctrine  is  elementary 
that  a  party  who  has  a  plain,  speedy  and  adequate  remedy  at  law  cannot  resort 
to  an  action  in  equity.  *  #  #  Courts  of  equity  will  under  certain 
circumstances  interfere  by  injunction  to  prevent  trespasses  upon  real  estate; 
but  to  authorize  such  interference  there  must  exist  some  distinct  ground  of 
equitable  jurisdiction,  such  as  the  insolvency  of  the  party  sought  to  be 
enjoined,  the  prevention  of  waste  or  irreparable  injury,  or  a  multiplicity  of 
suits.  See  2  Story  Eq.  Jur.,  g  928;  Cotolee  v.  Shaw,  2  Iowa,  496;  GMs  v. 
McFadden,  89  Iowa,  871.  In  section  928  of  Story  E<i.  Jur.  it  is  said:  '  If  the 
trespass  be  fugitive  and  temporary  and  adequate  compensation  can  be  obtained 
in  an  action  at  law,  there  is  no  ground  to  justify  the  interposition  of  courts  of 
equity.  Formerly  indeed  courts  of  equity  were  extremely  reluctant  to  inter- 
fere at  all,  even  in  regard  to  cases  of  repeated  trespasses.  But  now  there  is 
not  the  slighest  hesitation,  if  the  acts  done  or  threatened  to  be  done  to  the 
property,  would  be  ruinous  or  irreparable,  or  would  impair  the  just  enjoyment 

Vou  LITT  —  45 


354  OREGON, 


Smitli  V.  Gardner. 


of  the  property  in  the  fatiire.'  The  petition  it  is  true  does  allege  that  the 
acts  oomphiined  of  will  work  ineparahle  injury  to  the  plaintiff;  hut  the  spe- 
cific facts  averred  in  the  petition  do  not  justify  this  general  statement.  The 
most  that  can  he  claimed  is,  that  if  the  ice  shall  be  in  the  buildings  in  ques- 
tion at  the  time  that  plaintiff  may  desire  to  use  the  premises  for  the  proposed 
improvements,  the  expense  of  removing  the  buildings  will  be  increased.  But 
there  is  no  allegation  of  insolvency  of  the  defendant.  For  any  wrongful  act 
of  the  defendant  increasing  the  expense  of  occupying  the  premises,  after  the 
plaintiff  became  entitled  thereto  by  condemnation  proceedings,  the  defendant 
would  be  liable  for  damages  in  an  action  at  law.  The  recovery  of  such  dam> 
ages  would  afford  adequate  compensation.  It  cannot  be  claimed  that  the  mere 
filling  of  the  ice-houses  with  ice  would  work  an  injury  ruinous  or  irreparable, 
or  impair  the  just  enjoyment  of  the  property  in  the  future." 

In  OoodeU  v.  Lasten,  69  111.  145,  the  act  complained  of  was  a  tenant's  threat- 
ened attaching  to  the  leased  building  a  sign  of  three  gilded  balls  to  indicate 
his  business  of  pawnbroker,  there  being  no  stipulation  in  the  lease  as  to  the 
signs  to  be  used  or  where  they  should  be  placed.  The  court  said  :  *  *  The  mere 
act  of  attaching  the  sign  to  the  wall  of  the  building  could  not  be  said  to  be  the 
cause  of  irreparable  mischief,  but  the  allegation  is,  the  sign  indicates  a  dis- 
reputable business,  will  injuriously  affect  the  trade  or  business  of  the  other 
tenants,  and  will  Injure  the  house  for  rental  purposes.  It  is  not  perceived  how 
there  could  l>e,  in  the  nature  of  things,  any  injury  to  the  reversion.  What- 
ever  damage  the  sign  may  cause,  it  is  manifestly  to  the  interests  of  the  ten- 
ants, for  which  they  could  maintain  an  appropriate  action. 

' '  We  are  unable  to  appreciate  how  a  temporary  inconvenience,  as  this  nec- 
essarily is,  for  it  must  terminate  with  the  lease,  can  l>e  said  to  be  the  cause  of 
irreparable  injury.  Before  a  court  of  equity  would  lend  its  aid  to  enjoin  a 
mere  trespass,  the  facts  and  circumstances  must  be  alleged  in  the  bill,  from 
which  it  may  be  seen  that  irreparable  mischief  will  be  the  result  of  the  act 
complained  of,  and  that  the  law  can  afford  the  party  no  adequate  remedy. 
Linngttan  v.  Lhingtton,  6  Johns.  Ch.  407. 

"No  such  facts  are  shown  by  the  record.  It  does  not  appear  when  the 
leases  of  the  other  tenants  will  expire  —  whether  before  or  after  that  of  ap- 
pellee. Nor  is  it  shown  that  a  distasteful  sign  placed  on  the  building,  without 
the  consent  of  the  landlord,  would  constitute  any  defense  for  the  non-payment 
of  rent.  Whether  it  would  injuriously  affect  the  trade  or  business  of  the 
other  tenants  by  driving  away  their  customers,  is  a  question  that  can  be  better 
tried  in  a  court  of  law,  if  they  shall  see  fit  to  bring  such  an  action. 

"  The  most  that  can  be  said  of  this  sign  is,  that  it  is  a  temporary  offense 
against  the  taste  of  the  other  tenants,  and  perhaps  to  some  of  their  customers. 
No  doubt,  if  one  interferes  with  his  tenants  so  as  to  disturb  their  enjoyment* 
and  thereby  cause  loss  of  rent,  the  landlord  may  have  an  action.  Taylor  Land, 
and  Ten.,  g  178.  But  if  the  interruption  is  a  mere  temporary  disturbance,  it 
is  in  no  just  sense  an  irreparable  injury.'* 

In  Whaien  v.  DakuhmuU,  59  Md.  350,  the  court  said:  **  The  court  will  never 
grant  an  injunction  to  restrain  a  mere  trespass,  where  the  threatened  injury  ia 
noi  irreparable  and  destructive  of  the  plaintiff's  estate,  but  is  or  will  be  sus> 
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oeptible  of  perfect  pecaiiiar7  oompensation,  and  for  which  the  partj  may  obtain 
adequate  satiafaction  In  the  ordinarj  course  of  law.  In  thia  case,  it  is  true, 
the  plaintiff  alleges  in  his  bill  that  the  defendant  is  about  to  erect  upon  the 
pavement  a  permanent  iron  awning  post  to  be  inserted  into  the  soil,  for  the 
purpose  of  support  to  a  permanent  awning  frame,  and  '  which  said  erection 
will  operate  b&  a  continuing  trespass,  to  the  great  and  irreparable  injury  of  the 
property  of  the  complainant.'  But  the  plaintiff  has  failed  to  show,  either  by 
allegatioii  or  proof,  how  and  in  what  manner  such  irreparable  injury  is  to 
follow  the  erection  of  the  small  awning  post  at  the  point  designated  on  the 
plats,  if  it  should  be  erected.  Upon  the  assumption  that  he  has  a  good  legal 
title  to  the  small  strip  of  ground  in  controversy,  and  that  he  will  be  able  to 
eetablish  such  title,  we  utterly  fail  to  perceive  how  he  will  be  irreparably 
injured  by  the  erection  of  the  post,  or  why  he  will  not  be  able  to  recover  full 
and  ample  compensation  for  any  injury  that  he  may  suffer  by  reason  of  such 
erection  in  an  action  at  law.  And  if  that  remedy  be  full  and  adequate,  it  is 
dear,  upon  all  the  authorities,  the  plaintiff  is  not  entitled  to  the  extraordinary 
aid  of  the  court  of  equity  by  way  of  injunction." 

Trespass  which  may  ripen  into  an  easement  may  be  prohibited  by  injunc- 
tion.   JohMon  V.  OUif  ofBochetter,  18  Hun,  285. 

Insolvency  of  the  trespasser  is  an  element  of  irreparable  injury.  Mu99dmam 
Y.  Marquis,  1  Bush,  408. 

Generally,  any  nuisance  may  be  prevented  by  Injunction.  High  Inj.,  g  789, 
etc.  And  so  of  waste.  Id.,  g  049,  etc.  Blane  v.  Mwra^,  86  La.  Ann.  463; 
M.  c,  61  Am.  Bep.  7 
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(IS  Or«g.  m.) 

Action —  trover — eowo&rHon  of  capital  ttoek. 

l^rover  lies  for  conversion  of  shares  of  capital  stock  of  a  corporation. 

TBOVER     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

M.  T.  Bingham,  and  J.  0.  Bower,  for  appellant 

Z>.  W.  WeUy,  and  /.  0.  MoreUmd,  tor  respondent. 

Lord,  J.  This  is  an  appeal  from  a  judgment  upon  demurrer. 
The  action  was  in  trover  for  the  conversion  of  certain  shares  of  the 
capital  stock  of  the  corporation  defendant.  The  complaint  in  sub- 
stance alleges  that  the  plaintiff  was  the  owner  of  one  hundred 
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shares  of  the  capital  stock  of  said  corporation  defendant,  of  the 
yalne  of  llO^dOO,  and  that  the  defendant  wrongfully  took  possession 
of  said  shares,  and  disposed  of  and  converted  the  same  to  their  own 
use.  The  demurrer  to  the  complaint  was  sustained  upon  the 
ground  that  trover  would  not  lie  for  the  conversion  of  shares  of 
stock.  The  only  question  therefore  presented  by  this  record  is: 
''Are  the  shares  of  stock  such  personal  property  as  an  action  for 
conversion  will  lie  for  their  appropriation?  What  is  stock  or  a 
share  of  stock?''  A  share  in  a  corporation  is  aright  to  participate 
in  the  profits,  or  in  the  final  distribution  of  the  corporate  property 
pro  rata.  Field  v.  PiercSy  102  Mass.  261.  ''A  share  or  interest  in 
the  capital  stock  of  a  bank  or  other  corporation  may  be  defined  as 
the  right  to  pro  rata  periodical  dividends  of  all  profits,  and  if  the 
corporation  is  not  immortal,  a  right  to  a  pro  rata  distribution  of 
all  its  effects  on  its  death."  People  v.  Commissioners,  etc.,  40  Barb. 
353.  ''Shares  of  stock  are  generally  considered  to  be  personal 
property,"  Bouv.  Law  Diet  "Stock,"  and  by  our  statute  are  to  be 
deemed  personal  property  and  subject  to  attachment,  execution^ 
levy  and  sale  as  such.  Misc.  Laws,  chap.  7,  §  13.  They  are  not 
"  chattels,  personal,  susceptible  of  possession,  actual  or  construc- 
tive," Arnold  v.  Rugghs,  1  R  I.  166;  "but  they  are,"  says  Shaw, 
G.  J.,  "if  not  choses  in  action,  in  the  nature  of  choses  in  action; 
and  what  is  more  important,  they  are  personal  property."  Hutch- 
ins  V.  Slate  Bank,  12  Meta  421. 

Of  the  nature  of  shares  and  the  right  or  interest  in  them  con- 
sidered as  such,  Ddbfse,  0.  J.,  said:  "Does  the  term  'share' 
denote  a  thing  in  possession,  or  does  it  denote  the  mere  right  to 
a  thing  not  in  possession,  but  in  action,  and  therefore  subject  to 
be  claimed  or  demanded?  We  have  shown  that  a  right  to  a  vote  as 
a  member  of  the  corporation,  and  a  right  to  the  dividends  of  the 
profits  of  the  concern,  make  all  the  beneficial  interest  that  is  called 
a  -share.  But  these  rights  subsist  only  in  law  or  in  contract.  The 
individual  invested  with  them  has  them,  in  prmsenti,  and  in  virtue 
thereof  claims  things  that  are  not  ut  any  time  all  present,  uniting 
possession  with  right;  for  all  votes  save  one,  and  all  dividends  save 
one,  must  always  exist  in  futuro — a  chose  not  in  possession  — a  thing 
subject  to  be  demanded  —  money  payable  at  a  future  day.  A  share 
then  is  a  mere  ideal  thing;  it  is  no  portion  of  matter;  it  is  not  suscep* 
tible  of  tangible  and  visible  possession,  actual  or  constructive.  Yet  in 
common  parlanoOi  we  say  that  a  man  is  possessed  of  a  right,  and  it  is  a 
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sufficiently  intelligible  mode  of  speaking ;  but  then  ibe  meaning  of 
the  term  *  possession '  must  be  understood  to  be  modified  by  the 
object  to  which  it  relates.  If  a  right  be  an  ideal  thing  merely,  or 
something  existing  but  in  law  or  contract,  the  possession  must  be 
ideal,  subsisting  from  law  of  contract  To  be  possessed  of  a  share 
therefore  is  to  be  invested  with  the  rights  which  constitute  it,  to 
pass  in  and  succeed  to  the  station,  relation,  and  powers  of  the 
former  shareholder,  and  to  become  a  corporation  in  reference  to  the 
particular  share.  But  it  is  quite  evident  that  this  cannot  be  aooom* 
plished  but  by  actual  transfer,  or  by  operation  of  law.  This 
only  can  give  (in  common  parlance)  the  possession  of  a  mere  right, 
or  those  rights  denominated  a  share  in  a  corporation.'' 

Wheneyer  therefore  these  things  are  done  or  happen,  whether  by 
means  of  contracts  or  by  operation  of  law,  by  which  an  individual 
is  invested  with  those  rights  which  constitute  a  share  in  the  stock 
of  a  corporation,  he  is,  so  to  speak,  possessed  of  such  share  —  the 
owner  of  it.  It  is  not  the  certificate  which  confers  the  right  to  or 
ownership  of  the  share,  nor  is  the  certificate  the  stock  itself,  but 
only  the  paper  evidence  of  the  right  or  title  to  the  share  which  may 
be  used  for  the  purpose  of  symbolical  deliyery,  as  the  share  itself, 
being  intangible,  is  not  susceptible  of  actual  delivery.  As  thus  eyi- 
denced,  the  certificate  is  the  written  expression  of  the  legal  exist- 
ence of  such  share,  giving  to  that  which  is  intangible  a  tangible 
representatiye,  by  which  as  a  conyenient  method,  it  may  be  sold, 
transferred,  or  speculated  in  as  other  personal  property.  A  share 
then  exists  in  legal  contemplation,  and  is  personal  property,  which 
may  be  dealt  with,  enjoyed,  and  subjected  to  judicial  process  as 
such,  and  of  which  the  certificate  is  not  the  property  itself,  but 
only  documentary  evidence  of  title  to  it.  Being  thus  impressed  by 
law  with  the  attributes  of  personal  property  recognized  as  such, 
capable  of  being  enjoyed,  dealt  with,  and  subjected  to  judicial  pro- 
cess it  would  seem  to  follow  that  wheneyer  there  has  been  some 
repudiation  by  the  defendant  of  the  owner's  right  to  the  share,  or 
some  exercise  of  dominion  or  control  over  it  inconsistent  with  such 
right,  he  is  guilty  of  a  conversion,  and  ought  to  be  held  liable  in 
trover.  A  conversion  is  defined  to  be  ''  a  wrong,  consisting  in  deal- 
ing with  the  property  of  another,  as  if  it  were  one's  own,  without 
right."  Abb.  Law  Diet.,  "Conyersion."  Judge  Cooley  defines  it 
to  be  :  ''  Any  distinct  act  of  dominion,  wrongfully  exerted  over 
one's  property  in  denial  of  his  right,  or  inconsistent  with  it,  is  con- 
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▼ersion.''  Ooo]§y  Torts,  448.  Mr.  Bigelow  says:  ''It  may  be. 
laid  down  as  a  general  principle  that  the  assertion  of  title  to  or  au 
act  of  dominion  over  personal  property,  inconsistent  with  the  right 
of  the  owner,  is  a  conversion.''  Big.  Lead.  Cas.  428.  Nor  is  it  neces- 
sary to  show  a  manual  taking  of  the  thing  in  question,  nor  that 
the  defendant  has  applied  it  to  his  own  use.  ''  Does  he  exercise  a. 
dominion  oyer  it  in  exclusion  or  in  defiance  of  the  plaintiff's 
rights  ?  "  If  he  does,  that  is  in  law  a  conversion,  be  it  for  his  own 
or  another's  use."  Bac.  Abr.,  "Trover."  The  wrong  lies  in  the 
interference  with  the  owner's  right  to  do  as  he  will  with  his  own. 
Whoever  does  this  In  any  manner  subversive  of  the  owner's  right 
to  enjoy  or  control  what  is  his  own,  is  guilty  of  a  conversion. 
Jtamsby  v.  Beezley,  11  Oreg.  51.  But  the  defendant  contends  that 
a  share  of  stock,  being  intangible,  is  incapable  of  being  taken  and 
wrongfully  converted  to  the  use  of  another ;  and  as  a  consequence, 
that  the  allegation  that  the  defendants  wrongfully  took,  disposed 
of,  and  converted  the  said  shares  to  their  own  use  is  the  statement 
of  an  impossible  fact,  and  tenders  no  issue.  In  support  of  this 
position,  Sewall  v.  Bank  of  Lancaster ^  17  Serg.  ft  R.  285,  and 
Neiler  v.  KelUy^  69  Penn.  St.  407,  are  cited  and  relied  upon. 

In  the  latter  of  these  cases,  Shabswood,  J.,  said  :  *'  A  share  of 
stock  is  an  incorporeal,  intangible  thing.  It  is  a  right  to  a  certain 
proportion  of  the  capital  stock  of  the  corporation,  never  realized 
except  upon  the  dissolution  and  winding  up  of  the  corporation, 
with  the  right  to  receive,  in  the  meantime,  such  profit  as  may  be 
made  and  declared  in  the  shape  of  dividends.  Trover  can  no  more 
be  maintained  for  a  share  in  the  capital  stock  of  a  corporation  than 
it  can  for  the  interest  of  a  partner  in  a  commercial  firm." 

As  based  upon  the  common-law  fiction  of  property  lost  and  found, 
in  actions  of  trover,  which  prevails  in  that  State,  and  which  lay 
only  for  the  tangible  property  capable  of  being  identified  and  taken 
into  actual  possession,  the  correctness  of  the  decision  is  not  ques- 
tioned. "But,"  as  was  said  by  Parkb,  G.  J.,  '^what  matters  it 
whether  the  thing  itself  is  capable  of  being  taken  into  hand  and 
carried  away,  so  long  as  it  is  personal  property  of  as  substantial 
value  as  any  other ;  and  in  no  case  can  the  thing  itself  be  recovered 
in  this  form  of  action,  but  only  its  value.  There  was  force  in  the 
claim  originally,  when  trover  was  confined  to  property  lost.  From 
the  nature  of  the  action  it  could  not  then  lie  unless  the  property 
was  tangible.     The  fiction  of  lost  property  is  still  retained  in  decli^ 
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ratioixB  of  this  kind,  but  the  allegation  has  long  since  ceased  to  be 
Rubstantial,  and  there  is  no  longer  any  reason  for  requiring  that  the 
propeirty  should  be  tangible.  *  *  *  If  a  certificate  of  stock  is 
unlawfully  retained  when  demanded,  what  is  presumed  to  have  been 
converted  ?  The  certificate  has  no  intrinsic  value  disconnected 
from  the  stock  it  represents.  No  one  would  say  that  the  paper 
alone  had  been  converted,  that  the  conversion  of  the  paper  consti- 
tuted the  entire  wrong.  The  real  act  done  in  such  case  is  precisely 
the  same  as  done  here,  no  more,  no  less  ;  and  to  say  that  trover  will 
lie  in  one  case  and  not  in  the  other,  is  to  make  a  distinction  where 
in  I'eality  tliere  is  no  difference.  Conversion  is  the  gist  of  the  ac- 
tion of  trover.  Everywhere  it  is  so  held.  The  stock  in  both  cases 
was  converted  ;  and  we  think  in  these  days,  when  the  tendency  of 
courts  is  to  do  away  with  technicalities  not  based  upon  reason,  a  tech- 
nical distinction  of  this  character  should  no  longer  be  sustained." 

In  Payfie  v.  Elliott y  54  Oal.  339;  8.  c,  35  Am.  Bep.  80,  in  an  able 
opinion  by  McKee,  J.,  it  was  held,  in  an  action  for  the  conversion 
of  shares  of  stock  of  a  corporation,  that  **  it  is  the  shares  of  stock  " 
which  constitute  the  property,  and  not  the  certificate  ;  and  that  an 
action  is  maintainable  for  the  conversion  of  the  share  of  stock  which 
the  certificate  represents,  as  well  as  that  of  the  certificate. 

In  McAllister  v.  JTuhn,  96  U.  S.  87,  the  identical  objection  was 
made  which  is  raised  here.  There  the  judgment  had  been  taken  by 
default,  and  confessed  whatever  had  been  properly  pleaded,  as  the 
demurrer  here  admits. 

In  that  case  Waite,  C.  J.^  said  :  ''If  the  statements  contained 
in  the  })etition  are  true,  and  McAllister  had  actually  converted  the 
stock  to  his  own  use,  Ruhn  was  entitled  to  damages.  By  his  de- 
fault, whatever  had  been  properly  pleaded  was  confessed.  Had  issue 
been  joined  upon  the  averment  of  conversion,  it  would  have  been 
necessary  to  show  the  existicnce  of  facts  which  in  law  constituted  a 
conversion  ;  but  for  the  purposes  of  pleading,  the  ultimate  fact  to 
be  proved  need  only  to  be  stated.  The  circumstances  which  tend 
to  prove  the  ultimate  fact  can  be  used  for  the  purposes  of  evidence, 
but  they  have  no  place  in  the  pleadings.  We  think  the  complaint 
does  state  all  the  facts  necessary  to  constitute  a  cause  of  action." 

Under  our  system,  the  technical  difficulty  which  embarrassed  the 
common-law  action  for  trover,  and  made  it  only  applicable  for  the 
conversion  of  tangible  property,  no  longer  exists,  and  the  action 
may  be  maintained  for  the  conversion  of  every  species  of  personal 
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property.     We  think  the  complaint  states  the  necessary  facts  to 

constitute  a  cause  of  action.     The  demurrer  is  not  well  taken,  and 

the  judgment  must  be  reyersed. 

JudgmmU  rwersed. 


Jaoobssk  y.  Siddal. 

(IS  Crag.  S80.) 
Criminal  connenaUon — etridenee  of  mcktriage — ej^^et  on  niationntf  partie$ 


In  au  action  of  criminal  oonvenatum  the  marriage  may  be  piOTod  by  witiu 

of  the  ceremony  or  by  the  parties 
Where  the  intercourse  was  forcibly  obtained,  the  plaintiff  may  show  the  effect 

of  it  upon  the  wife's  body  and  mind  and  may  also  show  the  terms  upon 

which  he  and  the  wife  lived  together. 

ACTION  of   crim.   con.    The  opinion   states  the  case.     Th« 
defendant  had  judgment  below. 

/.  If.  Bird,  for  appellant. 

W.  Lair  HiU  and  F,  P.  Mays^  for  respondent. 

LoKD,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  alleged  criminal  conversation  with  his  wife.  Upon 
issue  being  joined  the  trial  proceeded,  and  the  plaintiff  gave  and 
offered  the  evidence  set  forth  in  the  bill  of  exceptions,  when  the 
defendant  moved  the  court  for  a  nonsuit  upon  the  grounds,  (1)  that 
plaintiff  had  failed  to  prove  the  alleged  marriage;  (%)  that  he  had 
failed  to  prove  any  damages  sustained  by  him,  or  any  facts  from 
which  a  jury  would  be  authorized  to  find  damages  for  the  plaintiff; 
and  (3)  that  he  had  failed  to  prove  a  cause  sufficient  to  be  submitted 
to  a  jury.  The  court  below  granted  the  motion,  and  judgment  was 
entered  in  favor  of  the  defendant  for  costs,  from  which  this  appeal 
has  been  taken. 

The  basis  of  the  plaintiff's  right  to  recover  arises  out  of  the 
alleged  relation  of  husband  and  wife,  and  the  fact  of  marriage  must 
be  proved  by  direct  evidence.  By  the  bill  of  exceptions  it  appears 
that  after  the  plaintiff  and  his  wife  had  testified  directly  to  the  fact 
of  marriage,  a  certificate  of  the  same  was  offered  in  evidence,  to 
which  several  objections  were  made  and  sustained.     Whether  th^ 


HAY  TERM,  1885.  Jgl 


Jaeobsen  v.  Stddal. 


objections  were  well  taken  or  not  is  immaterial,  ad  the  plaintiff  was 
competent  to  testify  to  the  marriage.  The  contract  of  marriage, 
or  its  solemnization  before  a  minister  or  magistrate,  may  be  proved 
by  the  testimony  of  an  eye-witness,  and  for  this  purpose  a  party  is 
competent.  . 

In  Biasell  y.  Bissell,  55  Barb.  329,  the  court  say:  '^  In  cases 
affecting  the  legitimacy  of  issue,  right  of  succession  to  property, 
and  many  other  cases,  such  a  contract  may  be  proved  by  circum- 
stantial  evidence,  by  admission  of  the  parties,  by  living  together  as 
man  and  wife,  etc.  But  there  is  another  class  of  cases,  such  as 
prosecutions  for  bigamy,  crim.  con.,  etc.,  in  which  there  must  be 
direct  evidence  of  the  actual  marriage.  By  actual  marriage  is 
meant,  not  the  solemnization  before  a  minister  or  magistrate,  for 
as  has  already  been  shown,  no  such  solemnization  is  requisite,  but 
what  is  intended  is  that  the  actual  making  of  the  marriage  contnict 
between  the  parties  must  be  proved  by  direct  evidence,  and  not 
left  to  be  inferred  from  circumstances,  and  admissions,  and  the 
like.  Until  by  recent  legislation  the  wife  was  made  a  comi)etent 
witness  in  actions  in  which  her  husband  is  a  pai*ty,  it  is  evident 
that  when  a  marriage  of  this  description  was  conti*acted  in  the 
absence  of  witnesses,  there  was  no  means  of  furnishing  the  direct 
proof  required  in  this  class  of  cases,  and  offenses  of  this  description 
might  be  committed  with  comparative  impunity.  But  now  the 
wife  being  made  acomj^etent  witness,  her  testimony,  if  corroborated 
and  entitled  to  credit,  is  sufficient  to  establish  the  marriage. 

The  cei*tificate  properly  autlienticated,  or  the  record  of  tlie  mar- 
riage, is  not  essential  to  the  establishment  of  the  relation  of  marriage, 
but  the  party  may  prove  the  fact  of  marriage.  The  record  shows 
that  both  the  husband  and  wife  in  substance  testified  that  tiiey 
were  such;  that  they  were  married  about  eight  years  ago  in  Iowa; 
and  that  ever  since  they  had  lived  together  as  husband  and  wife; 
and  that  this  testimony  was  received  without  objection.  In  Xih 
burn  v.  Mullen,  22  Iowa,  503,  the  court  held  that  record  evidence 
is  not  indispensable  to  prove  a  marrilE^e,  but  that  the  fact  may  be 
established  by  witnesses  having  knowledge  thereof.  This  was  an 
action  for  criminal  conversation,  and  the  court,  by  Dillon,  J.,  fol- 
lowed the  rule  laid  down  in  State  v.  Wilson,  22  Iowa,  364,  in  which 
he  said :  '^  We  are  aware  of  the  state  of  the  authorities  touching 
this  question,  but  do  not  deem  it  necessary  to  enter  at  large  upon 
its  discussion.  We  haye  heretofore  made  a  similar  ruling  in  rela- 
VoL.  LTII  —  46 
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tion  to  bigamy,  where  the  rule  should  be  at  least  as  stringent  as  in 
a  prosecution  for  adultery."     StcUe  v.  Williams,  20  Iowa,  98. 

''  Where  direct  evidence  of  the  marriage  is  required,"  said  Pbuly, 
C.  J.,  ■'  other  evidence  besides  the  register  may  be  made  by  the 
testimony  of  witnesses  present  at  the  marriage,  or  of  the  partiea 
themselves  when  competent."  Siate  v.  Marvin,  85  N.  H.  22.  See 
also  Cam.  v.  Narcross,  9  Mass.  492;  Coni.  v.  Lifilejohn,  15  Mass. 
163.  Our  statute  has  very  materially  invaded  the  common-law 
rule,  and  subject  to  the  restrictions  enumerated,  the  husband  or 
wife  is  a  competent  witness.  Code,  §§  700,702;  Abb.  Tr.  Ev.  684. 
Subject  to  these  limitations  and  for  the  attainment  of  truth,  it  is 
not  perceived  why  all  persons  having  knowledge  of  the  facts,  and 
especially  those  ordinarily  most  conversant  with  them,  the  parties 
themselves  should  not  be  permitted  to  testify.  Besides  it  seems  if 
the  testimony  was  incompetent,  but  was  admitted  without  objection, 
the  court  will  treat  the  testimony  as  competent  ou  motion  for 
nonsuit.     Janson  v.  Brooks,  29  Gal.  214. 

The  next  objection  is  that  the  court  erred  in  excluding  testimony 
offered  to  show  the  terms  on  which  the  plaintiff  and  his  wife  lived 
together,  and  the  effect  the  criminal  act  produced  on  her  body  and 
mind.  The  substance  of  the  allegation  in  the  complaint  is,  that 
the  carnal  intercourse  was  effected  by  forcible  mvtshment.  The 
defendant  contends  that  the  gist  of  the  action  is  loss  of  service.  In 
a  note  to  Ghitty  Pleading,  margin,  pages  642,  note  b,  and  856,  note 
a,  it  is  said  the  wrong  complained  of  is  not  immediate,  but  conse- 
quential; the  gist  of  the  action  not  being  the  supposed  assault  on 
the  wife,  but  the  consequent  corruption  of  the  body  and  mind  of 
the  wife. 

In  Weedon  v.  TimbrM,  5  T.  R.  360,  Lord  Kbnyon  said  :  ''  It  is 
material  to  consider  what  is  the  gist  of  the  action.  The  plaintiff 
contends  it  is  the  criminal  act;  but  that  I  deny.  I  think  it  is  a 
civil  action,  brought  to  recover  satisfaction  for  a  civil  injury  done 
to  the  husband,  and  not  to  punish  the  defendant  for  having  broken 
the  laws  of  morality  and  decency." 

And  it  was  held  that  the  gist  of  the  action  was  the  loss  of  the 
society  and  comfort  of  his  wife.  It  is  the  loss  of  consortship 
which  is  the  gist  of  the  action  '^The  plaintiff,"  said  Allbk^  J., 
'^  cannot  maintain  this  action  for  an  injury  to  the  wife  only;  he 
must  prove  that  some  right  of  his  own,  in  the  person  or  conduct 
of  his  wife,  has  been  violated.        *        *        *        jjig  interest  is 
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expressed  by  the  word  *  consortium ' —  the  right  to  the  oonjugal 
fellowship  of  the  wife;  to  her  company,  co-operation,  and  aid  in 
every  conjugal  relation.  *  *  *  The  esseutial  injury  to 
the  husband  consists  in  the  defilement  of  the  marriage  bed;  in  the 
invasion  of  his  exclusive  right  to  marital  intercourse  with  his  wife; 
and  to  beget  his  own  children.  This  presumes  the  loss  of  the  con- 
sortium  with  his  wife;  of  comfort  in  her  society  in  that  respect,  in 
which  his  right  is  peculiar  and  exclusive."  Bigaotieitey.Pauleiy  134 
Mass.  123;  s.c.,  45  Am.Rep. 307;  Fry  y.DersUer,  2  Teates,  278;  Wood 
V.  Maiihefos,  47  Iowa,  410;  Abb.  Tr.  Ev.  406;  1  Chitty  Plead,  mar- 
gin. 134,  167.  Nor  are  the  rights  of  the  plaintiff  affected  in  such 
cases,  whether  the  act  was  done  by  the  consent  of  the  wife,  or 
was  accomplished  forcibly  and  against  her  will,  except  in  aggrava- 
tion or  mitigation  of  the  injury.  '*  The  common  law,  in  giving 
this  remedy,  instead  of  making  the  husband's  right  of  action  depend 
on  his  wife  having  consented  to  her  defilement,  has  in  vai-iably,  what- 
ever the  truth  might  be,  decisively  assumed  that  she  did  not  assent 
but  was  overcome  by  force,  and  the  action  has  been  sustained  just 
the  same,  whether,  as  a  matter  of  fact,  her  will  consented  or  she 
was  outraged  by  actual  violence."  Bac.  Abr.  '*  Marriage  and 
Divorce,"  651,  553;  8  Bl.  Com.  139;  1  Chitty  Plead.  (16th  Am.  ed.) 
140,  141,  150,  151,  188;  2  Hill.  Torts,  507;  Forsytlie  v.  State,  6 
Ohio,  23.  And  there  seems  to  be  no  basis  in  justice  or  policy  for 
the  position  that  if  the  personal  wrong  is  accompanied  by  circum- 
stances of  such  atrocity  as  to  elevate  it  to  the  public  offense  of  rape, 
the  private  remedy  is  either  taken  away  or  suspended.  Cooley 
Torts,  86,  90;  Obaveb,  J.,  in  Egbert  v.  Oreenwalt,  44  Mich.  246; 
8.  c,  38  Am.  Bep.  260.  The  injury  done  the  husband  consists  in 
the  dishonor  of  his  marriage  bed,  the  loss  of  his  wife's  affection,  and 
the  comfort  of  her  society,  as  well  as  any  pecuniary  injury  for  loss 
of  services.  The  actual  injury,  and  the  extent  of  it,  very  greatly 
depends  on  their  prior  relations,  and  the  consequences,  as  between 
them,  resulting  from  her  defilement  or  defection.  The  plaintiff 
had  a  right  to  show  the  terms  upon  which  he  and  his  wife  had  lived 
together,  and  the  practical  consequences  resulting  to  their  married 
life  from  the  injury  alleged.  Upon  the  question  of  damages  the 
relation  of  the  plaintiff  to  his  wife,  the  circumstances  of  their  domes- 
tic life,  etc,  may  be  shown.  Cooley  Torts,  224,  225;  Hill.  Torts,  p. 
609,  §  2L  But  this  the  counsel  for  the  defendant  concedes,  and 
admits  the  error  assigned  to  be  well  taken,  if  the  gist  of  the  action 
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is  not  specifically  fpr  loss  of  serriceSy  and  the  pecuniary  injury  con- 
fined to  it.    But  as  the  law  is  othenrise,  the  judgment  must  be 

Teversedy  and  a  new  trial  ordered. 

Judgment  reversetL 


SuLUYAJsr  Y.  Obbooit  Railway  and  Nayioatioit  Gokpaitt. 

(U  Greg.  88S.) 
Boid&nee — deekkrtUian — res  gegtcB — damages —  exemplary. 

In  an  action  for  onlawful  ejection  from  a  railway  train,  the  description  of  the 
occurrence  given  by  the  plaintiff,  to  a  third  person,  immediately  afterward, 
in  the  absence  of  the  defendant's  agents,  is  incompetent.  * 

A  corporation  may  not  be  charged  with  exemplary  damages  for  the  wrongful 
act  of  its  servant,  unless  it  directed  or  ratified  it,  or  was  grossly  negligent  in 
the  employment  of  the  servant,  f 

ACTION  for  unlawful  ejection  from  a  railway  train*    The  opinion 
states  the  case.     The  plaintifF  had  judgment  below. 

Bufus  Mattony  and  F.  P,  McnfS,  for  appellant 
Gaies  dt  Wilson  and  J,  E.  AtwcUer,  for  respondent. 

Thayer^  J.  This  appeal  is  from  a  judgment  rendered  in  an 
action  to  recover  damages  in  consequence  of  the  appellant  having 
been  put  off  a  train  of  cars  alleged  by  him  to  have  been  owned  and 
operated  by  the  appellant.  The  respondent  alleged  in  his  complaint 
that  on  the  10th  day  of  October,  1883,  he  went  aboard  of  said  train 
of  cars  at  Dalles  City,  a  regular  station  on  the  line  of  appellant's  road, 
for  the  purpose  of  being  conveyed  to  Portland,  and  that  the  con- 
ductor thereof,  after  the  cars  had  started  and  were  in  motion,  ejected 
him  therefrom,  by  reason  of  which  he  was  thrown  under  the  wheels 
of  the  cars,  and  had  his  right  foot  so  badly  crushed  that  it  had  to 
be  amputated.  The  language  of  the  allegation  of  the  complaint 
referred  to  is  as  follows  :  "That  after  the  said  train  of  cars  had 
gone  about  one-fourth  of  a  mile  from  said  Dalles  City,  and  while 
said  train  of  cars  was  rapidly  moving  along  its  said  railwHy,  the 
defendant,  by  its  agent  and  employee,  who  then  had  control,  care, 

*  See  Oity  of  Galvegtan  v.  Barinmr  (63  Tex.  173),  60  Am.  Rep.  519. 

f  To  same  effect,  LauiwSUe,  etc,,  R.  Co,  v.  Chdnan  (11  Lea,  98).  47  Am.  Rep.  379. 
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and  conduct  of  said  train  of  cars  for  defendant,  carelessly,  negli* 
gently,  and  with  force,  ejected  this  plaintiff  from  its  said  train  of 
cars,  and  caused  him  to  fall  from  said  cars  to  the  ground  while  the 
same  were  so  rapidly  moving,  and  by  reason  of  the  said  careless, 
negligent,  and  wrongful  acts  of  the  defendant,  the  plaintiff  was 
thrown  under  the  wheels  of  said  cars,  which  cars  then  and  there,  on 
account  of  the  wrongful  acts  of  the  defendant,  as  aforesaid,  ran 
upon  and  over  the  plaintiff,  and  crushed  and  wholly  destroyed  his 
right  foot," 

The  amount  claimed,  of  general  and  special  damages,  was  $50,000. 
The  appellant  took  issue  respecting  ownership  and  operation  of 
said  train  of  cars,  the  ejecting  the  respondent  therefrom,  and  the 
damages  alleged  by  respondent  to  have  been  sustained.  It  also  set 
up  its  answer  that  the  injury  received  was  in  consequence  of  the 
appellant's  carelessness  and  negligence.  It  appears  from  the  bill 
of  exceptions  that  the  controversy  at  the  trial  was  mainly  as  to 
whether  the  conductor  of  the  train  pushed  the  respondent  off  the 
cars,  or  that  he  jumped  off  at  his  own  instance.  The  respondent 
testified  that  the  conductor  pushed  him  off  while  the  cars  were  in 
motion ;  the  conductor,  on  the  contrary,  denied  that  he  touched 
him ;  testified  that  he  did  not  know  when  he  got  off  the  cars  ;  that 
he  went  and  pulled  at  the  bell-rope,  and  when  he  looked  around 
the  respondent  was  off.  Another  witness,  called  by  appellant,  who 
seems  to. have  been  a  passenger  aboard  the  train,  testified  that  he 
saw  the  whole  affair,  and  corroborated  the  testimony  of  the  con- 
ductor ;  stated  that  the  conductor  did  not  touch  respondent.  He 
also  testified  that  the  respondent  jumped  off  the  train.  The  jury 
returned  a  verdict  for  the  respondent  for  the  sum  of  $11,459,  upon 
which  the  judgment  appealed  from  was  entered.  The  questions 
submitted  upon  the  appeal  involve  the  competency  of  some  of  the 
evidence  given  to  the  jury,  and  the  correctness  of  a  part  of  the 
instructions  of  the  court  to  the  jury,  which  we  now  proceed  to 
notice. 

The  bill  of  exceptions  also  shows  that  the  respondent  was  a  wit- 
ness  in  his  own  behalf ;  that  after  he  took  the  stand  and  was  sworn 
he  stated  that  he  went  aboard  the  train  of  cars  at  Dalles  City  on  the 
10th  day  of  October,  1^82  ;  the  train  was  bound  west ;  that  it  was 
in  front  of  the  Umatilla  House  where  he  went  onto  the  train ;  that 
he  went  abroad  of  it  for  the  purpose  of  going  to  Portland  ;  that 
the  train  was  an  Oregon  Railway  &  Navigation  Company's  train. 


3Gf)  OREGON, 


Sallivuk  V.  Oregon  Railway  and  Navigation  CkHnpanj. 

engine  No.  80,  marked  ''0.  R.  AN.  Go.  ";  that  it  was  a  passenger 
train  ;  that  one  Garfield  was  the  condactor. 

[Minor  point  omitted.] 

The  witness  then  proceeded  to  narrate  the  circumstances  of 
the  injury.  He  testified  that  soon  after  the  train  started  Garfield 
catne  out  of  the  baggage  car  while  he  was  standing  on  the  plat- 
form at  the  forward  end  of  the  smoking  car.  A  man  named 
Clayton  was  with  witness.  There  were  two  other  men  on  the 
platform  ;  the  passengers  went  inside.  While  we  were  conyers- 
ing  Garfield  came  out  of  the  baggage  car,  and  I  spoke  to  him 
for  a  ride  to  Portland,  as  a  favor  from  a  railroad  man.  He  said, 
^'I  donH  know  you,  and  don't  want  to."  Clayton  handed  him 
his  pass  while  we  were  talking.  Garfield  said  to  me,  *^  you 
will  have  to  get  off  this   train  ;  you  can't  ride.     Witness  told 

him,  •'  All  right  ;  stop  his  d train  and  he  would  get  off." 

Witness  then  states  that  the  conductor  pulled  the  bell  two  or  three 
times  to  stop  the  train,  but  it  did  not  stop  ;  that  thereupon 
the  conductor  pushed  him  off  the  train,  whereby  he  receiyed  the 
injury  complained  of.  After  the  witness  had  been  examined  he 
called  Charles  Pool  as  a  witness,  who  testified,  among  other  things, 
that  he  saw  the  train  pass  west,  and  shortly  after  it  had  gone  heard 
some  one  cry  out  **  Oh,  say  !  Oh,  say  ! "  Went  to  where  the  person 
was  and  found  the  respondent.  The  respondent's  counsel  then 
asked  the  witness  this  question :  '^  What  did  respondent  say  P " 
The  appellant's  counsel  objected  to  the  question,  upon  the  grounds 
that  the  testimony  was  not  competent.  The  court  overruled  the 
objection,  and  the  witness  answered  :  ^'I  asked  him  wnat  was  the 
matter,  and  he  said  :  '^  The  son  of  a  bitch  pushed  me  off "  cr 
'^  throwed  me  off ; "  I  am  not  sure  which.  This  was  two  or  three 
minutes  after  the  train  passed.  The  train  stopped  just  as  it  came 
through  the  cut  out  on  the  fiat." 

The  respondent  then  called  two  other  witnesses  to  prove  same 
facts,  who  were  each  asked  same  question,  which  was  objected  to 
by  appellant's  counsel  upon  the  same  grounds,  and  the  same  ruling 
was  made  by  the  court,  and  exception  taken.  One  of  the  witnesses 
answered  that  respondent  said  upon  the  occasion  referred  to,  ^'  Gar- 
field pushed  me  off ; "  and  the  other,  '^  that  he  had  been  pushed  off 
the  train."  This  testimony  was  calculated  to  infiuenoe  the  verdictof 
the  jury,  and  if  incompetent,  the  judgment  entered  thereon  should 
be  reversed.     Such  testimony  has  in  many  instances  been  admitted 
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in  evidence,  and  coarts  have  attempted  to  give  reasons  for  holding 
it  competent.  The  line  of  authorities  in  this  country  which  main- 
tain its  admissibility  seems  to  have  commenced  with  the  case  of 
Oomm,  V.  McPike,  3  Gush.  184.  The  courts  that  have  followed  the 
ruling  in  that  case  have  frequently  manifested  a  sort  of  hesitancy 
as  to  its  correctness,  but  have  concluded  that  such  statements  were 
A  part  of  the  res  gestm,  and  been  content  to  place  their  decisions 
upon  that  ground. 

That  mode  of  disposing  of  important  questions  of  proof  in  such 
cases  is  becoming  quite  unsatisfactory.  Its  tendency  has  been  to 
overthrow  one  of  the  fixed  principles  of  the  law,  that  the  best  ev.  - 
dence  which  the  nature  of  the  case  is  susceptible  of  shall  be  pro- 
duced, and  it  leads  to  uncertainty  and  doubt.  It  is  very  easy  to  say 
that  the  statements  and  declarations  of  a  party  who  has  received  an 
injury,  made  after  its  occurrence,  as  to  how  it  was  occasioned,  are  a 
paoi;  of  the  res  gest<8,  but  extremely  difficult  to  explain  it,  and  many 
times  wholly  impossible  to  point  out  any  rule  under  which  the  de- 
termination  has  been  arrived  at.  An  act  may  sometimes  be  ex- 
plained, or  its  nature  and  quality  be  ascertained,  by  an  accompany- 
ing declaration  which  may  be  properly  regarded  as  a  part  of  the 
transaction  in  which  it  occurred  but  it  is  never  the  act  itself,  nor 
the  mere  evidence  of  it. 

If  a  party  were  to  be  set  upon  and  wounded,  his  narration  of  the 
circumstances  attending  the  affair,  or  declarHtions  as  to  who  inflicted 
the  injury,  made  after  the  transaction  was  ended  and  his  assailant 
gone,  would  be  no  part  of  the  occurrence ;  it  could  only  be  his  own 
account  of  the  affair.  None  of  the  class  of  cases  referred  to  furnish 
any  certain  test  as  to  when  such  declarations  may  be  given  in  evi- 
dence as  a  part  of  the  res  gestce.  It  is  said  in  some  of  them  that 
they  must  have  been  made  at  the  time  the  act  transpired ;  but  in 
-others,  that  a  considerable  time  may  elapse  and  they  still  be  such 
part ;  that  each  case  must  depend  upon  its  own  peculiar  circum- 
stances, and  be  determined  by  the  exercise  of  a  sound  judicial  dis. 
cretion.  I  do  not  fully  understand  what  is  meant  by  the  latter  ex- 
pression. If  it  is  intended  by  ^'  a  sound  judicial  discretion  "  that 
the  court  before  whom  the  trial  is  had  must  judge  as  to  whether  the 
transaction  was  continuing  when  the  declaration  was  made,  or  had 
ended  prior  thereto,  then  the  question  would  not  differ  from  other 
questions  regarding  the  admissibility  of  testimony  ;  the  court  would 
oonsider  the  facts  and  circumstances  surrounding  the  affair,  and 
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determine  therefrom  as  to  its  competency;  bat  if,  on  the  other 
handy  it  is  to  be  understood  that  the  court  is  to  decide  the  question 
in  accordance  with  the  judge's  notions  as  to  the  justice  of  the  partic- 
ular case,  then  it  is  afloat  without  any  chart  to  direct  it.  Prece- 
dents, under  that  view,  would  be  of  little  value,  as  the  peculiar 
circumstances  attending  each  transaction  would  be  likely  to  vary 
from  those  surrounding  others  of  a  like  character  which  had  been 
adjudicated  upon  sufficiently  to  authorize  a  different  holding.  Such 
theory  necessarily  abrogates  any  law  upon  the  subject,  as  law  is,  as 
a  rule,  applicable  to  a  class  of  cases  which  are  alike  in  principle. 

The  question  is  too  important  to  be  left  to  such  uncertainty,  and 
there  is  no  occasion  for  leaving  it  to  be  determined  by  vague  spec- 
ulation. The  authorities  upon  the  subject  are  quite  numerous, 
and  are  widely  different.  The  Massachusetts  cases,  with  the  excep- 
tion of  the  one  referred  to,  have  generally  held  to  a  reasonable  and 
consistent  rule  upon  that  branch  of  evidence.  They  have  repudi- 
ated the  notion  that  the  admission  of  such  declarations  is  left  to 
the  discretion  of  the  presiding  judge,  and  admit  them  only  when 
they  are  calculated  to  explain  the  character  and  quality  of  the  act, 
and  are  so  connected  with  it  as  to  derive  credit  from  the  act  itself, 
and  to  constitute  one  transaction,  Lund  v.  Inhabitants  of  Tyngs- 
horoughy  9  Cush.  41.  This  appears  to  me  to  be  as  liberal  a  rule  as 
any  court  can  consistently  with  the  rules  of  evidence  sanction,  and 
I  think  it  very  doubtful  whether  our  courts,  under  certain  provis- 
ions of  our  statute,  would  have  any  right  to  permit  the  introduction 
of  declarations  of  parties  as  evidence  except  under  the  condition  of 
circumstances  above  referred  to.  Section  672,  Civil  Code,  provides 
that  a  witness  can  be  heard  only  upon  oath  or  affirmation,  and  he 
can  testify  of  those  facts  only  which  he  knows  of  his  own  knowl- 
edge; that  is,  which  are  derived  from  his  own  perceptions,  except 
in  those  few  express  cases  in  which  his  opinions  or  inferences  or 
the  declarations  of  others  are  admissible.  And  section  676,  Civil 
Code,  provides  that  where  the  declaration,  act,  or  omission  forms 
part  of  a  transaction,  which  is  itself  the  fact  in  dispute,  or  evidence 
of  that  fact,  such  declaration,  act  or  omission  is  evidence  as  part  of 
the  transaction.  These  provisions  of  the  statute  are  declaratory  of 
the  law  upon  the  subject,  and  are  binding  upon  the  court;  they  limit 
the  right  of  a  party,  in  the  introduction  of  that  character  of  testimony 
to  those  cases  where  the  declaration  forms  part  of  the  transaction 
which  is  in  dispute,  and  provide  that  it  is  evidence  as  part  of  it. 
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This  statute  undoubtedly  lays  down  the  rule  as  broadly  as  many 
of  the  decisions  of  the  court  have  done,  especially  some  of  the  later 
ones,  see  Waldeh  v.  New  York  0.  c6  ff.  R.  R.  Co.,  95  N.  Y.  274; 
s.  c,  47  Am.  Rep.  41,  and  People  v.  Ah  Lee,  60  Gal.  85;  but  many 
others  have  gone  a  most  surprising  length  beyond  it.  Among  them 
is  that  of  Insurance  Co.  v.  Moeley,  8  Wall.  397.  That  decision  and 
all  of  a  kindi'ed  nature  cannot,  in  my  opinion,  be  maintained  with- 
out doing  violence  to  the  law  of  eyidence.  It  cannot  be  established 
by  any  system  of  logic  that  can  be  employed,  that  the  statements 
and  declarations  of  a  party  to  a  transaction  made  after  it  has  ended 
are  a  part  of  it.  It  would  be  a  moral  impossibility.  Take  the  case 
under  consideration  as  an  example.  The  respondent  went  on  to 
the  appellant's  train  of  cars  at  iFhe  Dalles,  and  desired  to  be  carried 
to  Portland  without  paying  fare.  The  appellant's  conductor  re- 
fused to  carry  him  upon  such  terms.  After  the  train  started  and 
had  gone  a  short  distance  the  respondent  is  found  off  the  train  upon 
the  ground  in  an  injured  condition,  and  he  alleges  as  a  cause  of  ac- 
tion against  the  appellant  that  the  conductor  pushed  him  off.  The 
appellant  in  its  answer  denies  that  the  conductor  pushed  him  off, 
and  avers  that  he  jumped  off.  This  is  the  principal  issue  in  the 
case.  The  affair,  whatever  it  was,  occurred  aboard  the  train  of 
cars;  everything  that  transpired  between  the  conductor  and  the 
respondent  took  place  there  and  ended  fully  and  completely  when 
the  respondent  left  the  cars,  whether  he  was  pushed  off  or  jumped 
off.  When  the  respondent  went  from  the  cars  to  the  ground  and 
the  train  had  passed  on,  the  transaction  between  him  and  the  con- 
ductor was  as  effectually  terminated  as  it  was  a  month  later.  In 
a  very  few  minutes  after  the  train  had  passed  the  spot  where  the 
respondent  struck  the  ground  three  persons  were  attracted  toward 
him,  and  naturally  inquired  how  he. came  in  that  condition,  and 
he  answered  as  an  enraged  person  would  be  likely  to  under  the 
circumstances,  as  before  stated,  and  which  implicated  the  conduc- 
tor in  a  reckless  and  grievous  wrong  to  him.  Had  the  respondent 
complained  of  pain  and  suffering  it  would  doubtless  have  been 
competent  to  have  given  that  fact  in  evidence  as  proof  of  his  injury; 
but  to  prove  what  he  said  the  conductor  did,  in  order  to  attach  the 
blame  to  the  latter,  and  in  his  absence,  is  a  distortion  of  the  rule 
which  permits  the  declarations  of  a  party  to  be  given  in  evidence. 
How  can  this  statement  be  claimed  to  have  been  a  part  of  the  trans- 
action between  the  respondent  and  the  conductor  when  the  affair 
Vol.  Lm    -47 
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was  at  au  end,  and  the  latter  party  probably  a  mile  away  at  the 
time?  I  am  unable  to  indorse  any  such  view.  The  statement 
of  the  respondent  at  the  time  referred  to,  as  to  how  he  came  off  the 
cars,  is  as  undoubtedly  hearsay  eyidence  as  any  nari'ution  of  the 
affair  he  has  given  since  that  time.  It  occurs  to  me  that  courts  at 
nisiprius  would  have  but  little  difficulty  in  determining  when  the 
statements  of  a  party  in  such  cases  were  admissible  as  a  part  of  the 
res  gsstiBy  or  were  incompetent  upon  the  grounds  that  they  were 
only  hearsay,  if  they  would  consider  whether  the  transaction  to 
which  they  related  was  continuing  when  they  were  made,  or  ter- 
minated at  the  time,  and  make  that  the  test  of  the  matter,  and  I 
believe  tiiat  much  of  the  embarrassment  they  labor  under  in  apply- 
mg  the  rule  in  such  cases  has  arisen  in  consequence  of  an  attempt 
that  has  frequently  been  made  to  stretch  the  res  gesim  doctrine  to 
an  unnatural  extent  in  order  to  suit  some  supposed  meritorious  case, 
and  which  has  led  to  the  great  diversity  of  decisions  and  confusion 
of  the  law  upon  that  subject. 

The  rule  is  very  properly  stated  in  Williams  v.  Bawdon,  I  Swan, 
2iS2,  in  the  following  language:  ^' The  declarations  are  evidence 
because  they  are  part  of  the  thing  doing;  if  therefore  the  thing 
shall  have  been  done  and  concluded,  declarations  then  made  are 
not  evidence."  This  is  in  consonance  with  the  rule  as  declared  in 
the  provision  of  the  Oregon  statute  before  referred  to;  but  the  leg- 
islatures of  some  of  the  other  States  have,  as  I  view  it,  authorized 
its  extension.  It  is  declared  by  statute  in  the  State  of  Oeorgia  that 
"  declarations  accompanying  an  act,  or  so  nearly  connected  there- 
with in  time  as  to  be  free  from  all  suspicion  of  device  or  after- 
thought, are  admissible  in  evidence  as  part  of  res  gesios.^'  Code 
Qa,  1873,  §  3773.  Under  a  provision  of  that  character  a  declara- 
tion made  after  the  transaction  might  be  admissible;  but  the  rule 
here  is  more  restricted,  and  the  declaration  was  improperly  admitted. 
This  disposes  of  the  case,  and  it  would  be  unnecessary  to  say  any 
thing  more  if  it  did  not  have  to  go  back  for  a  new  trial;  but  as  it 
has  to  take  that  course,  it  becomes  our  duty  to  pass  upon  other 
qaestions  assigned  as  error. 

[Minor  consideration  omitted.] 

The  court,  after  charging  the  jury  that  it  was  conceded  in  the 
case  that  just  previous  to  the  accident  the  respondent  was  on  board 
the  train  and  attempting  to  ride  to  Portland  thereon  without  pay- 
ing &re,  and  that  under  those  circumstances  the  agents  of  th0 
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company  had  a  right  to  put  him  off  if  he  refused  to  pay  such  fare, 
using  reasonable  care  and  caution  in  so  doing,  and  that  if  in  put- 
ting him  off  under  such  circumstances,  the  respondent  was  injured, 
without  negligence  or  blame  upon  the  part  of  the  appellant,  then 
it  was  not  liable  for  such  injury;  but  it  was  its  duty  to  first  stop 
the  train,  and  then  put  the  respondent  off;  and  if  the  appellant 
through  its  agent  put  the  res^ndent  off  while  the  train  was  still 
in  motion,  and  thereby  caused  the  injury,  the  appellant  would  be 
liable  therefor;  and  that  if  the  jury  found  that  the  injury  to  the 
respondent  was  caused  by  the  negligence  or  willful  misconduct  of 
the  appellant,  committed  through  its  agent,  and  that  the  respond- 
ent did  not  contribute  to  it  by  his  own  negligence,  they  should  find 
for  the  respondent,  and  that  the  measure  of  damages  would  be,  (1) 
for  the  expense  of  procuring  the  necessary  medical  attendance,  to 
an  amount  not  exceeding  $150,  the  sum  alleged;  (2)  for  the  neces- 
sary expense  of  securing  care  and  nursing,  to  an  amount  not  exceed- 
ing $309;  (3)  for  bodily  sufferings  impaired  working  capacity, 
mutilation  and  disfigurement  necessarily  resulting  from  the  injury; 
(4)  for  such  mental  suffering,  apprehension  and  anxiety  as  neces- 
sarily result  from  the  injury,  proceeded  to  instruct  them,  as  a  fifth 
item  of  damages,  that  if  they  should  find  from  the  eyidence  that 
the  injury  was  malicious  and  willful,  or  was  caused  by  gross  and 
wanton  negligence  amounting  to  a  total  disregard  of  all  social 
obligations,  they  would  allow  such  sum  as  they  would  deem 
just  and  proper  by  way  of  punishment,  and  to  deter  others  from 
such  oialicious  and  grossly  and  wantonly  negligent  acts  in  the 
future. 

This  last  instruction  was  excepted  to  by  the  appellant's  counsel, 
and  it  becomes  our  duty  as  before  indicated  to  consider  its  correct- 
ness. It  has  in  many  instances  been  seriously  questioned  whether 
exemplary  or  punitive  damages  could  properly  be  allowed  in  any 
private  action.  It  would  be  extremely  difficult  if  not  impossible 
to  give  any  good  reason  for  such  allowance,  since  the  rule  giving 
actual  damages  has  been  so  liberally  construed;  but  however  that 
may  be,  it  seems  to  have  attached  itself  to  our  jurisprudence,  and 
we  are  made  recipients  of  its  benefits  and  compelled  to  endure  the 
hardships  it  imposes.  However  I  am  opposed  to  extending  the 
rule  to  cases  to  which  it  was  never  intended  to  apply,  and  would 
work  injustice  if  the  application  were  enforced.  When  the  con- 
duct of  a  person  has  been  wiTlfnl,  malicioufl  and  wanton  or  reckless. 
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and  an  injury  has  resulted  to  another  in  consequence  of  it,  a  jury 
might  with  a  semblance  of  reason,  in  an  action  to  recover  damages 
for  such  injury,  assess  something  more  than  a  mere  compensatory 
sum  therefor.  That  course  doubtless  would  have  a  salutary  effect 
in  two  respects;  would  visit  the  wrong-doer  with  wholesome  pun- 
ishment, and  aford  an  example  calculated  to  deter  others  from  the 
commission  of  malevolent  acts;  but  to  attempt  to  extend  the  doc- 
trine so  as  to  visit  the  punishment  upon  innocent  parties  is,  to  my 
mind,  unreasonable  and  unjust  I  cannot  see  any  principle  upon 
which  an  employer,  whether  a  natural  or  artificial  person,  can  be 
made  liable  for  the  acts  of  his  or  its  servant,  beyond  compensatory 
damages,  unless  the  employer  directed  the  doing  of  the  act,  or 
ratified  it  after  it  was  done.  In  the  case  at  bar  the  railroad  com- 
pany had  been  guilty  of  no  wanton  or  reckless  act  in  the  premises, 
whatever  its  conductor  may  have  done;  then  why  should  it  be  pun- 
ished? It  is  made  liable  for  damages  by  the  acts  of  its  oonductor 
by  reason  of  the  duty  it  owes  to  the  public.  It  has  impliedly  stipu- 
lated to  observe  certain  duties  and  obligations,  among  them  that 
it  will  transport  passengers  upon  its  train  of  cars  safely  and  with 
reasonable  dispatch,  and  that  it  will  insure  them  proper  treatment 
while  in  transit;  and  its  duty  and  obligation  may  be  violated  through 
the  acts  of  its  employees.  The  act  of  the  conductor,  whether  it  be 
negligent,  malicious  or  reckless,  will  effect  such  violation  the 
same  in  the  one  case  as  in  the  other.  Should  the  conductor  wan- 
tonly and  cruelly  mistreat  a  passenger,  the  company  is  made  liable, 
not  strictly  for  the  act  of  the  conductor,  but  for  the  reason  that  the 
company  has  failed  to  perform  the  duty  it  undertook,  and  the  obli- 
gation it  tacitly  agreed  to  observe. 

The  acts  of  the  conductor  in  the  present  case  may  have  been  so 
malicious  and  reckless  as  to  indicate  a  depraved  mind,  and  if  such 
were  the  fact  he  ought  to  be  punished  for  his  wickedness;  but  by  what 
rule  of  consistency  can  that  punishment  be  inflicted  upon  the  com- 
pany? It  did  not  obligate  itself  that  it  would  not  engage  the  ser- 
vices of  anyone  who  would  never  display  malice  or  exhibit  reckless- 
ness, and  it  should  not  be  made  answerable  for  the  sins  of  the  con- 
ductor, except  so  far  as  they  effected  a  breach  of  its  contract  before 
referred  to.  It  is  claimed  however  in  the  decisions  of  the  courts, 
which  hold  that  a  railroad  company  is  liable  to  exemplary  or  puni- 
tive damages,  that  the  conductor  of  a  train  of  cars  is  pro  Aaa  vim 
to  be  regarded  the  company  itself;  but  this  certainly  is  only  a  fio- 
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tjon  of  law.  The  fact  that  the  company  acts  through  amenta  in 
the  transaction  of  its  business  is  no  more  peculiar  than  where  a| 
natural  .persoa. transacts  his  business  through  agents.  The  con- 
ductor usually  has  no  pecuniary  interest  in  the  com|>any  beyo^d.^he 
stipend  he  receives  for  his  services;  he  is  not  punished  by  the  judg- 
ment against  the  company,  whatever  may  be  the  amount  of  it 
Gorporations  acquire  their  vitality  by  subscription  for  its  capital 
stock.  In  this  State  one-half  thereof  must  be  subscribed  before 
it  is  allowed  to  engage  in  tlie  business  propoked  in  its  articles,  then 
the  stockholders  have  a  meeting,  and  choose  directors,  who  there- 
after manage  its  affairs.  The  pecuniary  interest,  the  real  substance  of 
the  corporation,  is  represented  by  its  stock;  its  entire  assets  belong 
to  the  owners  of  the  stock.  They  may  be  persons  in  moderate  cir^ 
cumstanceSy  who  have  invested  their  surplus  earnings  in  the  pur- 
chase of  the  stock,  relying  upon  dividends  to  be  realized  therefrom. 
It  is  the  stockholders  who  are  affected  injuriously  by  a  judgment 
against  the  corporation,  and  who  are  punished  when  exemplary 
damages  are  awarded  in  the  action,  and  if  there  is  any  justice  in  a 
rule  which  allows  it  in  such  a  case,  I  am  apprehensive  that  I  shall 
never  be  able  to  discover  it.  Different  views  are  entertained  upon 
the  question  by  courts  in  the  different  States,  and  while  those  of 
quite  a  number  of  them  have  held  that  such  damages  were  allowable 
against  a  corporation  for  the  acts  of  its  agents,  yet  those  of  a  very 
respectable  number  of  the  other  of  the  States  have  maintained  to 
the  contrary.  I  think  the  rule  upon  the  subject  laid  down  in 
Clegham  v.  New  York  Cent.  R.  Co.,  56  N.  Y.  44;  s.  c,  16 
Am.  Rep.  375,  the  correct  one,  which  makes  the  master  liable  for 
such  damages  when  he  is  chargeable  with  gross  neglect  in  the  em- 
ployment or  retention  in  his  service  of  an  incompetent  servant, 
knowing  at  the  time  of  his  unsuitability,  or  that  he  authorized  or 
ratified  the  act  of  the  servant  in  the  particular  case.  The  question 
as  to  whether  the  complaint  is  sufficient  to  permit  the  recovery  of 
that  character  of  damages  in  the  case  need  not,  under  the  view 
taken  of  the  last  point,  be  decided.  It  will  not  be  amiss  however 
to  suggest  that  in  order  to  recover  exemplary  damages  in  any  case 
it  must  appear  from  the  complaint  either  by  direct  averment  or 
from  necessary  inference  that  the  act  occasioning  the  damages  was 
done  maliciously  or  was  the  result  of  the  willful  misconduct  of  the 
defendant,  or  that  reckless  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  violation  of  them. 
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The  judgment  appealed  from  is  reyeraed,  and  the  case  remanded 
to  the  oourt  below  for  a  new  triaL 
Lord,  J.,  ooncnrs,  except  as  to  the  last  point  dincwuwed. 
WaIiDO,  0.  J.,  dissented. 
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(l»Onc.4SL) 
-^MempHon  —  **  wearing  apparet" '^ 

A  wstoh  maj  be  exempt  from  ezecation  as  "  wearing  apparel/'  apon 
tive  proof  tiiat  the  amount  of  exemption  is  not  exceeded. 

INSOLVENT  proceedings.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Weaihefford  A  Blachhurny  for  appellant. 
Z,  Fiinn  and  H.  H.  Hewitt ,  for  respondent. 

LoRD^  J.  This  is  an  appeal  from  an  order  of  the  Oirooit  Court 
requiring  the  appellant,  an  insolvent  debtor,  to  sarrender  and 
deliyer  up  to  his  assignee,  for  the  benefit  of  his  creditors,  a  gold 
watch  and  chain,  valued  by  his  evidence  to  be  worth  from  $50  to 
$70.  By  his  deed  of  assignment  the  appellant  transferred  to  his  as- 
signee all  his  property  except  such  as  was  exempt  from  execution, 
but  without  any  specification  of  such  exempt  property.  The  con- 
tention of  the  appellant  is,  that  a  watch  and  chain  may  be  properly 
considered  as  an  article  '^  of  wearing  apparel,"  and  as  such  it  is  ex- 
empt from  execution,  and  protected  by  his  assignment.  Our  statute 
provides  that  the  '^  necessary  wearing  apparel  owned  by  any  per- 
son to  the  value  of  $100  "  shall  be  exempt  from  execution  if  selected 
and  reserved  by  the  judgment  debtor,  or  his  agent,  at  the  time  of 
the  levy,  or  as  soon  thereafter  before  the  sale  thereof  as  the  same 
shall  be  known  to  him,  and  not  otherwise.     Code,  §  297,  subd.  2. 

The  question  whether  a  watch  is  a  necessary  article  of  wearing 
apparel,  and  as  such  exempt,  seems,  from  the  decisions,  to  depend 
upon  the  particular  facts,  or  attendant  circumstances  of  each  case, 
such  as  the  value  of  the  watch,  the  condition  and  business  of  the 
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debtor,  etc.,  and  has  been  differently  decided  under  different  cir- 
onmstanoes.  In  re  Steele,  2  Flip.  3*^4,  the  meaning  of  the  term 
^'wearing  apparel/'  usedm  the  bankrupt  act,  was  carefully  con- 
Bideredby  Hammoitd,  J.,  of  the  United  States  District  Oourt  for 
the  western  district  of  Tennessee.  John  Steele  had  been  allowed 
aad  claimed  no  exemption  except  a  watch  which  was  described  as 
**  a  plain  old  style  single  case  gold  watch  which  he  had  owned  for 
twenty-five  years  or  more,  and  which  would  scarcely  sell  for  $25." 
The  question  was,  whether  it  could  be  held  by  him  as  exempt  under 
the  law  exempting  ''other  articles  and  necessaries/'  and  ''  wearing 
appareL"  The  learned  judge  said:  ''It  would  not  be  doing  any 
great  violence  to  the  meaning  of  the  term  '  wearing  apparel/  as 
used  in  the  bankrupt  act,  to  include  in  it  a  gold  watch  of  moderate 
value.  The  definition  of  the  word  "  apparel,"  as  given  by  lexico- 
graphers, is  not  confined  to  clothing ;  the  idea  of  ornamentation 
seems  to  be  rather  a  prominent  element  in  the  word,  and  it  is  not 
improper  to  say  that  a  man  "  wears  "  a  watch  or  "  wears  "  a  cane. 
The  exemption  law  of  Arkansas  says  that "  wearing  apparel,  except 
watches,  shall  be  exempt."  Ark.  Dig.  503  ;  4  James  Bankruptcy, 
58;  Avery  &  Hobbs  Bankruptcy,  68.  The  court  allowed  John 
Steele  the  watch. 

In  Rothschild  v.  BaeUer,  18  Minn.  362,  it  was  held  that  a  silver 
watch  and  chain,  worth  $40  or  $50,  worn  by  the  debtor,  is  not  ex- 
empt under  the  statute  as  "  wearing  apparel  of  the  debtor  and  his 
family."  The  court  say :  "  That  an  article  may  be  worn  does 
not  make  it  wearing  apparel  within  this  statute.  The  words  are 
to  be  construed  in  this  case  according  to  the  common  and  approved 
usage  of  the  language,  namely,  as  referring  to  garments,  or  cloth- 
ing generally  designed  for  wear  of  the  debtor  and  his  family."  In 
Oaoch  V.  Oooch,  33  Me.  535,  it  was  held  that  a  watch  which  the  tes- 
tator had  been  in  the  habit  of  carrying  with  his  person  does  not  pass 
by  a  bequest  of  his  wearing  apparel.  Wells,  J.,  says :  "  The  ordi- 
nary meaning  of  wearing  apparel  is  vesture,  garments,  dress  ;  that 
which  is  worn  by  or  appropriated  to  the  person.  Ornaments  may  be 
so  connected  and  used  with  the  wearing  apparel  as  to  belong  to  it ; 
there  are  implements,  such  as  pencils  and  penknives,  carried  about 
the  person,  but  not  connected  with  the  wearing  apparel.  These  are 
not  to  be  considered  as  clothing.  To  which  class  does  a  watch 
belong  7  It  may  not  properly  be  called  an  implement,  for  it  is 
used  merely  to  look  at ;  neither  is  it  used  as  clothing  or  vesture^ 
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In  its  ofle  it  more  nearly  resembles  the  pencil  or  penknife.  -  The 
court  are  of  the  opinion  that  the  watch  did  not  pass  under  the 
phrase  *  wearing  apparel.' ''  In  Sawyer  t.  Heirs  of  Sawf/er,  ^ 
Vt.  :;^51,  it  was  held  that  a  watch  was  not  to  be  deemed  wear- 
ing apparel.  The  coart  say :  ^*  Though  a  watch  may  have  a 
further  use  than  mere  ornament,  yet  there  is  not  enough  to  make 
it  and  its  incidents  wearing  apparel.''  But  on  this  point  Bbd- 
FIBLD9  G.  J.y  thought  otherwise,  saying  that  *'  it  seems  to  me  that 
a  watch  which  <me  wears  and  the  chain  and  seals  are  dress  and 
apparel."  In  Smith  t.  RogerSf  16  Ga.  480,  an  insolvent  moved 
to  exempt  from  a  sale  a  watch  that  he  claimed  to  be  part  of 
his  '^  wearing  apparel."  His  wife  had  claimed  and  been  allowed 
a  gold  watch.  The  court  say  :  **  Various  articles  of  property 
have  from  time  to  time  been  exempted  by  the  legislature  from 
this  liability,  but  among  these  articles  are  not  to  be  found  watches, 
unless  they  come  under  the  head  of  ''wearing  apparel."  It  is 
doubtful  whether  they  can  be  made  to  come  under  that  head;  if 
however  they  can,  we  think  that  not  more  than  one  can  be  made  to 
do  so."  In  Mack  v.  Parks,  8  Gray,  520,  which  was  an  action  of  tort 
for  taking  the  plaintiffs  watch  from  his  person  by  force,  the  court 
seems  to  have  considered  the  watch  as  *'  part  of  his  dress  or  apparel." 
As  having  some  bearing  upon  this  subject,  see  also  In  re  Thtell,  4 
Biss.  241;  In  re  Orahamy  2  Biss.  449;  Bumptu  v.  Maynard,  38 
Barb.  626;  Herman  Ex.,  §  99. 

The  exemption  however  under  our  statute  is  limited  to  the  ''nec- 
essary wearing  apparel  owned  by  any  person,  to  the  value  of  tlOO." 

In  construing  the  word  "necessary"  in  such  connection,  the 
courts  have  been  inclined  to  a  liberal  rather  than  a  rigid  construc- 
tion. In  Towns  v.  Pratt,  33  N.  H.  349,  under  a  statute  exempt- 
ing the  "  wearing  apparel  necessary  for  the  debtor  and  his  family," 
the  court  say:  "  The  word  *  necessary,'  as  here  used,  is  not  to  be 
understood  in  its  most  rigid  sense,  implying  something  indispensa- 
ble, but  as  equivalent  to  convenient  and  comfortable."  Peverly  v. 
SayleSf  10  N.  H.  356.  "  It  would  therefore  include  such  articles 
of  dress  or  clothing  as  might  properly  be  considered  among  the  nec- 
essaries in  contradistinction  to  the  luxuries  of  life."  Davlin  v. 
StonSy  4  Gush.  359.  If  a  watch  is  in  no  sense  "wearing  apparel," 
as  some  of  the  authorities  indicate,  the  judicial  construction  of  the 
word  "necessary"  is  of  no  importance.  On  the  other  hand,  it 
would  seem  that  if  a  watch  worn  by  a  person  may  be  considered  sis 
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a  part  of  his  dress  or  apparel,  the  word  ^'ueoessary/'  as  judicially 
constraed,  would  not  so  materialljafFect  the  meaning  of  the  phrase 
'^ wearing  apparel"  as  to  exclude  it.  It  is  probably  true  that  a 
watch  is  ordinarily  worn  more  for  convenience  than  as  a  merd 
luxurious  ornament.  But  to  determine  whethet  it  is  one  or'  Ibhe 
other,  necessary  or  luxurious,  as  an  article  of  dress  or  apparel,  the 
value  of  the  watch  is  allowed  to  have  a  controlling  influence  in 
determining  that  result.  If  the  value  of  the  watch  be  unreasonable, 
or  too  much  money  be  invjasted  in  it,  the  )law  regards  it,  as  justice 
to  the  creditors  would  require,  rather  as  a  luxury  than  a  necessity. 
And  under  our  statute  this  element  of  value  would  necessarily 
become  an  important  factor,  as  the  exemption  of  y  wearing  apparel " 
is  limited  to  $100.  But  as  we  have  seen,  upon  the  question  whether 
a  watch  is  a  necessary  article  of  wearing  apparel,  the  authorities 
are  conflicting.  Upon  the  whole,  our  own  judgment  inclines  us  to 
the  opinion  that  the  phrase  '^  necessary  wearing  apparel,"  as  used 
in  our  statute,  may  include  in  it  a  watch  of  moderate  value  without^ 
doing  violence  to  its  meaning.  We  are  not  therefore  prepared  jx) 
say  that  a  watch  of  moderate  value  is  not  a  necessary  article  of 
wearing  apparel,  and  as  such  exempt,  when  it  is  made  to  appear 
affirmatively  that  the  watch  and  other  articles  of  apparel  selected 
or  reserved  do  not  exceed  the  amount  limited  by  the  statute. 

^*  Prima  facie^  all  the  personal  property  of  a  judgment  debtor  is 
liable  to  levy  and  sale  upon  execution.  If  he  would  claim  exemption 
for  any  of  such  property,  he  must  bring  himself  and  property  within 
the  exception  of  some  statute  by  proper  proof.  No  property  in  his 
possession  is  exempt  per  ««."    Daifis  v.  Prosser,  32  Barb.  291. 

It  lies  with  the  party  claiming  property  to  be  exempt  to  prove 
the  facts  affirmatively  which  go  to  establish  it.  Until  it  is  made  to 
appear,  at  least,  what  are  the  articles,  and  their  value  of  wearing 
apparel,  selected  and  reserved  by  the  judgment  debtor,  the  court 
cannot  determine  whether  the  privilege  of  the  exemption  laws  has 
been  properly  exercised  or  abused  to  the  injury  of  creditors.  There 
is  nothing  in  the  deed  of  assignment,  or  in  this  record,  to  show  what 
articles  of  wearing  apparel,  or  the  value  of  the  same,  which  the 
appellant  has  reserved,  excuept  that  he  testifles  that  he  has  kept  as 
exempt  a  gold  watch  and  chain  worth  from  $50  to  $75.  What 
other  wearing  apparel,  and  from  the  necessity  of  the  case  he  must 
have  retained  some,  the  quantity  and  its  value,  he  is  silent  about. 
The  creditors  have  a  right  to  know,  and  the  facts  lie  within  his 
Vol.  LIII  —  48 
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knowledge,  and  xinleBS  he  shows  aflBrmatiyely  the  facts  which  sas-; 
tain  his  right  to  the  exemption  claimed,  the  coort  will  hardly  aid 
him  by  presumption.     This  the  appellant  has  not  done,  and  the 
record  before  us  discloses  no  error. 
The  judgment  most  be  ai&rmed. 

Judgmmi  affiirmed. 


GiUi  T.  Fravk. 

(IS  One.  wr.) 
Wmnkcumman — r^eeipl — trantfer  of  iitte. 

Wbero  a  wmiehoufle  receipt  rune  to  the  bailor  personally,  and  is  not  negoti* 
aUe  in  form,  the  bailor  may  not  effect  a  transfer  of  the  title  by  mere  delir- 
ery  of  the  receipt  without  the  consent  of  the  warehouseman. 

THE  OPINION  states  the  case.     The  plaintiff  had  judgment 
below. 

Alfred  F.  Sears,  Jr.,  and  Raleigh  SMt,  for  appellant. 

if.  Q.  MunUy  and  E.  B.  Waisan,  for  respondent. 

Lord,  J.  This  is  an  appeal  from  a  judgment  in  faTor  of  the 
plaintiffs  by  M.  Koshland,  the  garnishee.  The  bill  of  exceptions 
shows  that  at  the  trial  the  plaintiffs  introduced  testimony  tending 
to  proYe  that  the  garnishee  had  property  in  his  possession  belong- 
ing to  the  judgment  debtor  at  the  time  of  the  garnishment,  of  the 
value  of  $1,400,  and  rested.  The  garnishee  then  introduced  A. 
Bemheim  as  a  witness  in  his  behalf,  who  testified  that  he  was  the 
garnishee's  agent  and  manager  at  his  warehouse  when  the  garnish- 
ment was  made;  that  he  received  the  property  in  litigation  from 
the  judgment  debtor,  and  gave  a  warehouse  receipt  therefor,  which 
was  afterward  returned  to  him,  but  that  it  was  not  returned  to 
him  by  Frank,  to  whom  it  was  issued,  nor  by  Gross,  to  whom,  by 
an  indorsement  on  the  back,  it  purported  to  be  assigned.  The 
garnishee  offered  the  warehouse  receipt  with  the  assignment  indorsed 
thereon  in  evidence.  The  plaintiffs  objected  on  the  ground  and  to 
the  effect  that  the  receipt  and  indorsement  purporting  to  be  an 
assignment  thereof  showed  no  delivery  to  Oross,  which  the  court 
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soBtained.  The  oorrectuess  of  this  mling  is  the  only  ground  of 
alleged  error  it  is  neoessary  for  qb  to  consider.  The  contention  of 
the  appellant  is  that  a  transfer  of  a  warehouse  receipt  operates  as 
Si  transfer  of  the  property  in  the  hands  of  a  warehouseman,  and 
the  deliyery  of  the  receipt  is  the  deliveiy  of  the  goods,  and  conse* 
qnently  that  the  receipt  and  indorsement  was  eyidence  of  the  fact 
that  iSrank  was  not  the  owner  of  the  goods.  Before  applying  the 
principles  of  law  which  we  conceiye  are  applicable  to  the  case,  it  is 
well  to  note  the  facts  to  which  they  are  to  be  applied.  The  ware- 
house receipt  given  by  the  garnishee  and  bailee  to  Frank,  and  pur- 
porting  by  its  indorsement  thereon  to  have  been  assigned  by  Frank 
to  Gross,  was  a  plain  undertaking  to  deliver  to  Frank,  his  bailor, 
personally,  the  parcels  of  goods  therein  enumerated,  upon  the  pay- 
ment of  certain  charges,  etc.  It  is  without  the  words  ''or  order, '^ 
or  any  other  form  of  words  which  may  be  construed  into  an  agree- 
ment or  offer  of  the  garnishee  to  hold  the  goods  intrusted  to  his 
care  for  anyone  else.  The  evidence  of  the  managing  agent  of  the 
garnishee  further  shows  that  the  receipt  with  its  indorsement  some- 
how came  back  into  his  possession,  but  how  and  in  what  way  he 
does  not  know,  except  that  he  is  certain  it  was  not  returned  to  him 
either  by  Frank  or  Oross,  to  whom  it  purported  to  be  assigned.  In 
the  light  of  all  the  facts,  the  inference  is  very  strong  there  never 
was  any  delivery  of  the  assignment  to  Gross.  Howsoever  the 
return  of  the  receipt  may  have  been  effected,  the  probabilities  are 
it  was  for  the  purpose  of  having  the  transfer  of  the  property 
accomplished  through  a  new  warehouse  receipt.  If  this  be  true  it 
shows  that  the  parties  did  not  expect  or  understand  any  change  in 
the  possession  of  the  property  would  take  place  by  force  of  the 
assignment,  without  the  consent  of  the  bailee.  Nor  is  there  any 
other  construction  which  can  be  given  to  the  facts  as  disclosed, 
that  would  be  consistent  with  the  contract  of  bailment,  without 
subjecting  the  appellant  to  unfavorable  criticism.  It  must  be  noted 
that  as  against  third  persons  an  attaching  creditor  is  to  be  regarded 
as  a  purchaser  in  good  faith  and  for  a  valuable  consideration,  and 
in  order  to  defeat  his  right  in  the  premises  there  must  be  such  a 
change  of  possession  or  delivery  of  the  goods  as  passes  the  prop- 
erty. When  the  terms  of  the  receipt  are  such  that  the  warehouse- 
man offers  or  undertakes  to  deliver  the  property  to  whomsoever 
that  receipt  may  be  indorsed,  a  symbolical  delivery  may  be  effected 
by  its  assignment  or  delivery,  and  he  becomes  bailee  to  such  assignee 
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in  accordance  with  the  terms  of  his  contract.  In  such  case,  a 
deliyery  of  the  receipt  is  a  symbolical  delivery  of  the  property  itself. 
Bat  when  a  warehouseman  accepts  the  custody  of  property,  and  by 
his  receipt  as  bailee  restricts  the  promise  or  undertaking  to  deliver 
the  property  to  his  bailor  personally^  and  upon  the  condition  of  the 
payment  of  charges,  etc.,  a  change  in  the  possession  of  such  prop- 
erty cannot  be  effected,  so  that  his  custody  should  become  the  pos- 
session of  a  stranger,  without  his  consent  or  the  violation  of  his 
agreement.  He  has  got  the  possession  of  the  goods,  and  his  assent 
is  necessary  to  effectuate  a  change  in  such  possession  whether  the 
receipt  is  assigned  or  not.  When  it  is  proposed  therefore  to  give 
an  assignment  to  the  effect  of  a  delivery  of  the  goods  as  against  an 
attaching  creditor,  the  receipt  and  its  assignment,  taken  together, 
ought  to  be  broad  enough  at  least  to  authorize  such  a  construction. 
It  may  not  be  amiss  to  observe  that  there  is  an  important  distinc- 
tion between  this  case  and  Solomon  v.  BushneU^  11  Oreg.  277* 
There  the  wheat  receipt  was  in  a  form  to  authorize  the  construc- 
tion given  to  it  upon  well-settled  principles  of  law.  It  contained 
an  express  promise  or  undertaking  of  the  warehouseman  to  his 
bailor  'Ho  deliver  to  his  order,"  with  usual  conditions  as  to  dam- 
ages by  fire  and  charges  for  storage.  There  was  therefore  no  diffi- 
culty in  construing  its  terms  when  indorsed  and  delivered,  as  a 
symbolical  delivery  of  the  property  itself,  and  consistently  with 
commercial  usage  as  applied  to  other  documents  not  negotiable  in 
the  technical  sense.  In  HaUgarten  v.  Oldham,  135  Mass.  1;  s.  c,  46 
Am.  Bep.  433,  Holmes,  J.,  ably  examines  the  subject,  and  although 
the  rule  adopted  in  that  State,  as  to  delivery,  when  applied  to  an 
attaching  creditor,  is  probably  more  strict  than  here,  the  principles 
of  law  which  he  applies  to  receipts  of  the  character  under  considera- 
tion is  peculiarly  in  point.  He  said  :  '^  The  question  is  then,  how 
the  transfer  of  any  document  can  have  that  effect.  The  goods  are 
in  the  hands  of  a  middleman,  and  they  remain  there.  A  true 
change  of  possession  could  only  be  brought  to  pass  by  his  becoming 
the  servant  of  the  purchaser,  for  the  purpose  of  holding  the  goods, 
so  that  his  custody  should  become  the  possession  of  the  master. 
But  this  is  not  what  happens,  and  it  has  been  held  that  less  would 
satisfy  the  law.  A  carrier  or  warehouseman  in  this  case  is  not  the 
servant  of  either  party  quoad  the  possession,  but  a  bailee  holding  in 
his  own  name,  and  asserting  a  lien  for  his  charges  against  all  parties. 
He  has  possession  of  the  goods,  whether  the  document  is  trans- 
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f^red  or  not.  But  it  has  been  held  that  the  principle  of  the  rule 
reqairing  a  deliyery  is  satisfied,  although  the  letter  of  it  is  not  if 
the  possessor  of  the  goods  becomes  the  purchaser's  bailor.  Tux- 
worth  y.  Moore,  9  Pick.  347;  RussM  y.  (ySrien,  127  Mass.  349- 
354;  Dempsey  y.  Gardner,  127  Mass.  383;  s.  c,  34  Am.  Rep.  389. 
Now  it  is  obyious  that  a  custodian  cannot  become  the  servant  of 
another  in  respect  of  his  custody,  except  by  his  own  agreement. 
And  a  fortiori  when  that  custodian  does  not  yield,  but  maintains 
his  own  possession,  it  is  clear  that  his  custody  cannot  inure  to 
the  benefit  of  another,  as  if  it  was  the  possession  of  that  other, 
unless  the  bailee  consents  to  hold  for  him  subject  to  his  own  rights. 
The  only  way  therefore  in  which  a  document  can  be  a  symbol  of 
goods  in  a  bailee's  hands,  for  the  purpose  of  delivery  to  a  purchaser, 
is  by  showing  his  consent  to  become  the  purchaser's  bailee.  It  may 
or  may  not  be  true,  that  if  a  wiirehouse  receipt  contains  an  under*- 
taking  to  deliver  to  order,  that  undertaking  is  to  be  regarded  as  an 
offer  l^y  the  warethooseman  to  any  who  will  take  the  receipt  on  the 
faith  of  it,  and  that  it  will  make  him  warehouseman  for  the  indorsee, 
without  more,  on  ordinary  pnnciples  of  contract.  That  is  the  argu- 
ment of  Benjamin  on  Sales,  676  et  seq.,  criticising  Farina  v.  Home, 
16  Mees.  &  W.  119,  aYid  Blackburn  on  Sales,  287.  But  the  criti- 
cism and  case  agree  in  the  assumption  that  the  only  way  in  which 
an  indorsement  of  a  document  of  title  can  have  the  effect  of  a  de- 
livery is  by  making  the  custodian  bailee  for  the  holder  of  the  docu- 
ment, and  that  he  cannot  be  made  so  otherwise  than  by  his  consent. 
The  necessity  for  notice,  in  those  cases  where  notice  is  necessary, 
stands  on  the  same  ground.  If  the  custodian  has  not  assented  in 
advance,  he  must  assent  subsequently;  and  the  principle  is  the 
same  whether  an  express  acceptance  of  a  delivery  order  be  required, 
or  it  is  held  sufficient  if  he  does  not  dissent  when  notified.  Board- 
man  v.  Spooner,  13  Allen,  353,  357;  Carter  v.  WiUard,  19  Pick. 
1-3;  Beniall  v.  Bum,  3  Bam.  &  G.  433.  When  a  private  ware- 
houseman, who  has  an  unfettered  right  to  choose  the  person  for 
whom  he  will  hold,  gives  a  receipt  containing  only  an  undertaking 
to  his  bailor  personally,  without  the  words  "  or  order,"  or  any  other 
form  of  offer  or  assent  to  hold  for  any  one  else,  it  is  impossible  to 
say  that  a  mere  indorsement  over  of  that  receipt  will  make  him 
bailee  for  a  stranger.  He  has  not  consented  to  become  so,  even 
under  the  principles  argued  for  by  Mr.  Benjamin.  And  until  he 
has  consented  to  hold  for  some  one  else  he  remains  the  bailee  of 
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the  part  J  who  iatrosted  him  with  the  goods/'  In  the  case  at  hand 
the  eoait  was  called  upon  to  saj  whether  the  iiiBtrament  as  indorsed 
brought  aboat  a  constmctiye  delivery  of  the  property.  The  evi- 
dence which  preceded  failed  to  show  any  delivery  of  tiie  receipt  as 
indorsed  to  Oross,  or  to  account  for  its  possession  in  the  hands  of 
the  bailee,  except  in  a  way  which  strengthened  the  assumption  that 
there  was  no  delivery  of  it  to  Gross,  and  in  the  absence  of  any 
thing  to  show  assent  of  the  custodian  of  the  property  to  hold  it  for 
any  other,  the  legal  construction  of  its  terms,  as  regulated  by  well- 
settled  rules  of  law,  necessarily  excluded  its  introduction  in  proof 
of  the  fact  of  the  delivery.  It  was  therefore  inadmissible  to  show 
a  sjrmbolical  delivery  as  against  an  attaching  creditor. 

As  this  action  was  commenced  and  the  rights  under  it  accrued 
prior  to  the  recent  act  of  the  legislature  making  warehouse  receipts 
negotiable,  it  has  no  application  to  the  case.  The  judgment  ia 
aflSrmed. 
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OrimintU  law  —  etmrying  pideL 

Hm  dsfendMit  bought  a  pistol,  carried  it  to  his  home  eight  mlkB  dlfltant,  aad 
on  the  waj  discharged  it.  HM,  not  a  case  of  "  carrying  "  a  pistol,  within 
the  statute.    {See  note,  p.  884.) 

/^ONVIOTION  of  carrying  a  pistol.    The  opinion  states  the  ease. 

T.  R.  Jmmings  and  Ingrakam  A  Edwards^  for  appellant. 
J,  H.  Buriy  assistant  attomej-general,  for  State. 

HuBTy  J.  This  is  a  conTietion  for  carrying  a  pistoL  Appellant 
bought  the  pistol  in  the  town  of  Nacogdoches  on  the  KRh  day  of 
May,  1884.  He  liyed  about  eight  miles  from  said  town.  While  on 
his  way  home  on  the  same  day  of  the  purchase  he  was  seen  with  the 
pistol,  and  when  about  three-quarters  of  a  mile  from  his  home  he 
drew  and  fired  off  the  same. 

Under  the  authority  of  the  following  cases  the  aboye  facts  do  not 
constitute  an  offense,  unless  the  fact  that  the  pistol  was  loaded  or 
fired  off  while  being  carried  home  takes  this  case  out  of  the  rule 
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enunciated  therein.      Waddell  v.  SiatSy  37  Tex.  354;  Christian  y. 
Slate,  37  Tex.  475;  ManguHiVi^  State,  15  Tex.  Gt.  App.  Zfi%. 

Now,  if  A.  finds  or  bays  a  pistol^  he  has  the  right  to  take  the 
same  home  or  to  his  place  of  business.  Or  if  he  carries  his  pistol 
to  the  shop  to  be  repaired,  or  from  the  shop  after  it  has  been  repaired, 
he  does  not  yiolate  the  statute,  whether  the  same  be  loaded  or 
unloaded.  Nor  will  the  firing  off  of  the  pistol  while  on  the  way 
4lt;er,  ihe^b^se,  the  ^nUWful  carryiiig  pt  the  pistp^  being  the  iic\ 
denounced  and  punished  by  the  statute. 

The  learned  trial  judge  upon  this  subject  charged  the  jury  that: 
''  It  is  not  unlawful  for  a  man  tohave  or  carry  a  pistol  at  his  home, 
or  to  buy  a  pistol  at  a  place  away  from  his  home  and  carry  it  on  or 
about  his  person  to  his  home,  and  in  a  town  he  might,  if  necessary, 
carry  it  to  places  where  ammunition  was  sold  for  the  purpose  of 
fitting  and  obtaining  ammunition  for  the  pistol,  and  may  buy  and 
carry  such  ammunition  as  he  wants;  but  when  so  carrying  the  pistol 
after  the  purchase  and  before  reaching  his  home^  to  render  such 
carrjring  lawful,  the  pistol  must  be  empty;  and  if  the  pistol  was 
unloaded  when  bought,  he  must  not  load  it  and  carry  it  loaded; 
and  if  loaded  when  bought;  he  must  not  carry  it  in  such  condition, 
but  must,  if  a  cartridge  pistol,  take  out  the.  cartridges;  or  if  it  is  a 
cap  and  ball  pistol,  he  must  at  least  take  off  the  caps,  and  thus  put 
jt'in  such  condition  as  that  it  cannot  be  used  as  a  fire-arm  by  shoot- 
ing without  any  further  preparation." 

We  are  of  the  opinion  that  the  charge  is  not  correct,  and  being 
e;ccQpt^d  to  at  the  time,  the  judgment  is  rerersed  and  the  case 
remanded. 

Reversed  and  remanded. 

Note  bt  the  Reporter. —To  the  same  effect,  8taU  ▼.  CHXbeH,  87  N.  G.  627; 
s.  c,  42  Am.  Rep.  618.  That  case  was  followed  in  8UUe  v.  Earriean,  98  N.  C. 
006,  where  the  prisoner  carried  a  pistol  off  his  premises,  for  the  pnipose  of 
Exchanging  it  for  an  axe. 
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(19  Tte.  Oft.  App.  4S80 
Oriminallaw^-^hamieide — f&rmareowriMmofaiiauU  —  9ub$6fuent  death, 

A  eoBTietion  of  assault  is  not  a  bar  to  a  subseqaent  indictment  for  murder 
where  the  victim  subsequently  dies  from  the  effects  of  the  assault.* 

/^ONVIOTION  of  manslaughter.     The  opinion  states  the  case. 

K  B.  Randle,  and  0.  R.  Bresdlove,  for  appellant 
J.  JT.  BurtSy  assistant  attorney-general,  for  State. 

WiLLSON,  J.  On  August  10, 1884,  the  defendant  cut  John  Davis 
with  a  knife.  He  was  indicted  for  an  assault  with  intent  to  mur- 
der said  Davis  by  said  act  of  cutting,  and  under  said  indictment 
was,  on  the  16th  of  October,  1884,  convicted  of  an  aggravated 
assault  and  battery,  and  fined  $25,  which  fine  he  paid.  On  No- 
vember 12,  1884,  John  Davis  died  from  the  effect  of  said  cutting, 
and  thereafter  the  defendant  was  indicted  for  the  murder  of  said 
John  Davis  by  the  same  act  of  cutting  and  was  convicted  of  man- 
slaughter, from  which  conviction  this  appeal  is  prosecuted. 

Defendant  pleaded  in  bar  of  this  prosecution  his  former  convic- 
tion of  an  aggravated  assault  and  battery,  and  the  evidence  fully 
sustained  this  plea,  and  showed  that  said  assault  and  battery  was 
the  same  transaction  charged  in  the  present  indictment,  except  that 
at  the  time  of  said  former  conviction  the  death  of  Davis  had  not 
occurred.  This  special  plea  was  properly  submitted  to  the  jury, 
and  they  found  against  it;  and  in  this  we  think  there  was  no  error. 
Mr.  Wharton  says:  *' Where,  after  a  conviction  of  assault,  the 
assaulted  person  dies,  the  conviction  of  assault  is  no  bar  to  a  convic- 
tion for  murder.  The  reason  is  that  as  at  the  time  of  the  convic- 
tion of  assault  there  could  have  been  no  conviction  of  the  murder, 
the  prosecution  for  the  murder  is  not  barred  by  the  conviction  of 
the  assault.*'  Whart.  Or.  PL  &  Prac.,  g  476.  Mr.  Bishop  says: 
''If  after  a  battery  and  a  conviction  for  it,  the  assailed  person  dies 
of  his  wounds,  an  indictment  may  be  maintained  for  the  homicide; 
not,  it  appears,  because  the  battery  is  the  less  offense,  but  because 

•To  same  effect,  8UUe  v.  XOtf^/ltfU (70 He.  452),  86  Am.  Bep.  aSs! 
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the  blow  whicli  hud  not  prodaced  death  is,  when  viewed  in  the  light 
of  its  resaltSy  a  thing  different  from  the  blow  which  had  produced 
death/'    1  Bish.  Cr.  Law,  §  1069. 

There  never  can  be  the  crime  of  murder  or  manslaughter  until 
the  party  assaulted  dies;  these  crimes  hare  no  existence  in  fact  or 
law  till  such  death.  It  cannot  therefore  be  said  that  one  is  tried 
for  the  same  crime  when  he  is  tried  for  assault  during  the  life  and 
tried  for  murder  or  manslaughter  after  the  death  of  the  injured 
party.  The  death  of  the  assaulted  party  creates  a  new  crime.  At 
the  time  the  defendant  was  convicted  of  the  assault  and  battery 
upon  Davis,  the  court  in  which  such  conviction  was  had  did  not 
have  jurisdiction  of  the  offense  here  prosecuted,  because  said  offense 
had  not  then  been  completed,  and  could  not  then  have  been  prose- 
cuted. Hence  there  is  no  conflict  between  the  rule  announced 
above  and  our  statute  and  the  decisions  under  that  statute.  Oode 
Grim.  Pro.,  art.  553.  It  is  true  that  the  greater  offense  always 
includes  the  lesser.  And  it  is  also  true  that  where  an  offense  con- 
sists of  different  degrees,  and  the  defendant  upon  indictment  or 
information  is  convicted  or  acquitted  of  any  grade  of  such  offense, 
such  conviction  or  acquittal  is  a  bar  to  any  further  prosecution  of 
the  offense.  Code  Grim.  Pro.,  art.  553;  Oivens  v.  State,  6  Tex. 
344;  Thomas  v.  State,  40  Tex.  36;  Vestal  v.  State,  3  Tex.  Gt  App. 
648;  White  v.  State,  9  Tex.  Gt.  App.  390.  But  these  rules  do  not 
apply  where  the  higher  grade  of  the  offense  has  not  been  com- 
pleted at  the  time  of  the  conviction  or  acquittal  of  a  lesser  grade 
included  within  it,  because  such  higher  grade  did  not  then  exist. 
We  think  the  court  correctly  instructed  the  jury  upon  this  subject 
and  the  jury  correctly  found  against  the  special  plea  of  former 
conviction. 

There  are  no  exceptions  in  the  record  to  the  charge  of  the  oourt, 
and  no  additional  charges  were  requested  by  the  defendant.  We 
discover  no  material  error  in  the  charge  given  to  the  jury,  and  the 
evidence  sustains  the  verdiot.    The  judgment  is  affirmed. 

Judgment  aprm$d. 
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WASHIlirOTOK  T.    StATI. 
(|9  Tex.  Gt.  App.  iKU 

On  A  trial  for  murder  it  wm  shown  that  the  deceased  stated  to  the  witnesses 
that  he  had  just  seen  the  defendant  going  down  asloagh,  about  one  hundred 
yaids  distant,  with  a  shot-gun.  Three  or  four  minutes  later  the  sound  of  a 
gun  was  heard  and  going  to  the  slough  the  witnesses  found  the  deceased 
mortallj  wounded  with  buck  shot,  and  he  then  stated  to  them  that  the  de- 
fendant shot  him.  HM,  that  both  declarations  were  competent  as  rM  gettm.* 


u 


/lONVIOTION  of  mnrder.     The  opinion  states  the  oaae. 

OUorf  &  ffarJan,  for  appellant 

J.  J7.  Burts,  assistant  attorney-general^  for  State 


fiuBT,  J.  This  is  a  oonviction  for  mnrder  of  the  first  degree, 
«fie  pnnishment  fixed  by  the  verdict  of  the  jury  being  death. 

It  is  insisted  that  the  court  below  erred  in  admitting  in  evidence, 
over  objection  of  the  defendant,  a  conversation  between  the  deceased 
and  the  witness  Jesse  Dupree,  as  follows  : 

'*  He  (witness)  was  at  Jane  Glarkson's  house  on  the  evening  de- 
ceased was  killed,  and  that  deceased  came  by  said  house  on  his  way 
home  fron^  his  (deceased's)  cow  pen,  and  a  short  while  before  he  was 
killed,  and  told  witness  that  the  defendant,  Wash.  Washington, 
wanted  him  (witness)  to  come  to  his  (defendant's)  house  on  the  next 
morning  and  write  him  (defendant)  a  letter ;  and  in  reply  to  said 
message  from  defendant,  as  above  related,  witness  repUed  that  he 
could  not  go  on  the  next  morning,  but  would  go  on  that  night ; 
whereupon  deceased  replied  that  it  was  no  use  to  go  on  that  night, 
as  he  (deceased)  had  seen  the  defendant  going  down  the  slough  with 
a  shot-gun  over  his  shoulder." 

The  objection  urged  to  this  testimony,  as  appears  from  the  bill 
of  exceptions,  is  that  the  same  was  hearsay,  irrelevant  and  not  a 
part  of  the  res  genim. 

Another  witness  for  the  State,  Jane  Clarkson,  testified  to  sub- 
stantially  the  same' facts,  over  objection,  and  the  question  as  to  the 

•See  .SMf  v.  Chm.  (77  Va.  98i),  46  Am.  Bep.  747;  note,  87  Am.  Rep. 88. 
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admissibilitj  and  materiality  of  this  evidenoe  is  here  presented  by 
bills  of  exceptions  dnly  saved. 

It  was  in  evidenoe,  that  a  short  time  after  this  conyersation  oc- 
onrred,  a  shot  was  fired  in  the  direction  of  the  slough  from  the  wit- 
ness Jane  Olarkson's  house  ;  that  when  the  witnesses  went  to  the 
place  where  the  shot  was  fired  they  found  the  deceased  lying  just 
in  the  edge  of  the  water  of  the  slough,  on  the  road  between  the 
house  of  Jane  Glarkson  and  the  house  where  deceased  lived  ;  that 
deceased  was  shot  with  ten  or  more  buck  shot.  It  will  be  seen  from 
this  statement  that  the  evidence  objected  to  tended  to  show  that 
the  defendant  was  at  or  near  the  place  of  the  homicide,  and  that  he 
had  the  opportunity  and  means  of  killing  the  deceased  at  the  time, 
and  in  the  manner  it  is  shown  to  have  occurred. 

To  be  more  specific,  that  part  of  the  conversation  objected  to  is 
what  deceased  said  about  defendant  being  seen  by  him  going  down 
the  slough  with  a  shot-gun.  The  distance  from  Glarkson's  house 
to  the  point  on  the  slough  at  which  deceased  was  killed  is  about  one 
hundred  yards.  Immediately  after  the  conversation  between  the 
witnesses  and  deceased,  which  took  place  at  Jane  Glarkson's  house, 
he  (deceased)  left  going  in  the  direction  of  the  slough  on  horseback. 
This  conversation  must  have  occurred  within  three  or  four  minutes 
of  the  time  of  the  homicide,  and  as  we  have  seen,  within  about 
one  hundred  yards  of  the  place  of  the  killing. 

Was  the  supposed  objectionable  evidence  res  gesicB  t  If  so,  it  was 
admissible.  If  not,  under  the  facts  of  this  case,  conceding  the  testi- 
mony to  be  hearsay  and  tending  to  criminate,  must  the  judgment 
be  reversed  because  of  its  reception  ? 

Was  the  evidence  res  gestce  f  We  think  so.  And  believing  the 
evidence  admissible  because  constituting  what  is  known  as  part  of 
the  res  gestee,  there  was  no  error  in  its  admission. 

From  the  third  bill  of  exceptions  it  appears  that  the  State  proved, 
over  the  objection  of  defendant,  that  Jesse  Dupree,  Lloyd  Brown 
and  Albert  Glarkson  heard  the  gun  fire  and  the  outcry  of  deceased, 
and  that  they  ran  to  him  immediately  after  the  gun  fired.  Upon 
reaching  deceased  they  asked  him  who  shot  him,  whereupon  de- 
ceased replied  "  Wash.  Washington  shot  me."  Defendant  objected 
because  this  answer  of  deceased  came  within  the  rule  of  dying 
declarations,  and  that  the  State  had  no  predicate  for  the  reception 
of  dying  declarations.  Beyond  any  sort  of  question,  this  answer  of 
deceased  was  strictly  oompetent  as  res  gesim. 
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[Minor  matter  omitted.  ] 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


Wbatbr  y.  State. 

(19Tez.  Ot.App.  647.) 

Orinwnal  law — hamicids  —  to  prevent  felonif. 

The  defendant  had  been  sent  by  railway  managers  to  guard  the  track  and 
anetft  parties  patting  obetructions  on  it,  with  the  promise  of  a  reward  for 
the  arrest  and  conviction  of  such  parties  or  for  the  killing  of  them  while 
attempting  to  wreck  a  train.  He  shot  and  killed  the  deceased  while  he  was 
in  the  act  of  putting  an  obstruction  on  the  track,  but  at  a  time  when  no 
train  was  due.  The  act  of  obstruction  was  a  statutory  felony.  Seldf  that 
the  defendant's  act  was  murder. 

CONVICTION  of  murder.     The  opinion  states  the  facts. 

Robertson  £  Williams  and  Makemson  A  Price^  for  appellant. 
tT*.  H.  Buris,  assistant  attorney-general^  for  State. 

White^  p.  J.  This  appeal  is  from  a  judgment  of  conviction 
for  murder  of  the  first  degree,  life  imprisonment  in  the  penitentiary 
being  the  punishment  assessed. 

[Minor  questions  omitted.] 

With  regard  to  its  merits  the  whole  case  may  he  briefly  summed 
up  for  appellant  thus:  If  appellant  killed  deceased,  it  is  claimed 
that  then  he  was  justifiable  in  doing  so,  because  at  the  time  of  the 
homicide  the  deceased  was  in  the  act  of  placing,  or  had  in  fact 
already  placed,  an  obstruction  upon  the  track  of  the  Austin  & 
North-western  railroad,  with  intent  to  wreck  the  train  and  thereby 
endanger  the  lives  of  persons  upon  said  train.  Or  if  not  justifiable 
then  that  appellant's  offense  in  killing  deceased  could  not  amount 
in  law  to  a  higher  grade  of  crime  than  manslaughter.  We  will 
premise  the  discussion  of  these  theories  by  stating,  that  under  our 
statute  is  is  made  a  felony  to  willfully  place  an  obstruction  endan- 
gering human  life  upon  a  railroad  track,  and  if  human  life  is  lost 
by  such  unlawful  act  the  crime  becomes  murder.  Penal  Code,  art. 
67& 
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Homicide  is  permitted  by  law  when  inflicted  for  the  purpoae  of 
preventing  the  ofifenae  of  murder,  whether  committed  by  the  party 
about  to  be  injured  or  by  some  person  in  his  beha]f ;  but  the  kill- 
ing must  take  place  while  the  person  killed  was  in  the  act  of  com- 
mitting the  offense,  or  after  some  act  done  by  him  showing  evidently 
an  intent  to  commit  such  offense.  Penal  Code,  art.  570,  and  subd. 
3.  In  such. circumstances  the  killing  is  justifiable  on  the  principle 
of  necessary  self-defense.  The  whole  doctrine  of  self-defense  rests 
upon  the  comprehensive  principle  of  reasonable  necessity,  and 
apparent  reasonable  necessity  is  the  whole  law  of  defense.  It  is 
the  right  to  do  whatever  apparently  is  reasonably  necessary  to  be 
done  in  warding  off  or  avoiding  serious  injury  under  the  cirbnm- 
stances  of  the  case.  Aldrich  v.  Wright,  53  N.  H.  398;  s.  c,  '2 
Green  Grim.  307;  s.  c,  16  Am.  Bep.  339.  It  is  a  defensive  and 
not  an  offensive  act  3  Tex.  Gt.  App.  581;  6  Tex.  Gt  App.  191; 
7  Tex.  Gt  App.  269,  486;  8  Tex,  Ct.  App.  129.  It  is  founded  on 
the  law  of  nature  and  is  not  nor  can  be  superseded  by  any  law  of 
society.  "  Where  murder  or  any  other  known  felony  is  attempted 
upon  the  person  of  another,  the  party  assaulted  may  repel  force  by 
force,  and  his  servant  attending  upon  him,  or  any  other  jierson 
present,  may  interpose  for  preventing  the  mischief;  and  if  death 
ensue,  the  party  so  interfering  will  be  justified."  Whart.  Hom.  (2d 
^•)>  §  ^^^*  This  perfect  right  of  defense  which  attaches  to  the 
person  extends  also  to  the  protection  of  his  habitation  or  ^^  castle," 
1  Bish.  Gr.  L.  (7th  ed.),  §  860;  Richardson  v.  Staiey  7  Tex.  Gt 
App.  486,  and  under  certain  restrictions  even  to  the  defense  of  cor- 
poreal personal  property.  In  this  latter  case  the  restrictions  are, 
that  '^  all  other  means  must  be  resorted  to  for  the  prevention  of  the 
injury,  and  the  killing  must  take  place  while  the  person  killed  is  in 
the  very  act  of  making  such  unlawful  and  violent  attack;  and  any 
person  interfering  in  such  case  in  behalf  of  the  party  about  to  be 
injured  is  not  justifiable  in  killing  the  aggressor  unless  the  life  or 
person  of  the  injured  party  is  in  peril  by  reason  of  such  attack 
upon  his  property."  Penal  Gode,  art.  572.  "Every  other  effort 
in  his  power  must  have  been  made  by  the  possessor  (and  a  fortiori 
by  the  person  acting  in  his  behalf)  to  repel  the  aggression  before 
he  will  be  justified  in  killing."    Penal  Gode,  art.  575,  subd.  4. 

Where  a  felony  is  threatened  the  party  may  repel  it,  whether 
levelled  at  himself  or  others;  "  but  the  force  of  defense  must  be 
proportioned  to  the  force  of  the  attack.    It  is  but  reasonable  that 
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the  kind  and  amount  of  defense  should  be  measurably  proportioned 
to  the  amount  and  kind  of  danger.''  '^  A  bona  fide  belief  by  the 
defendant  that  a  felony  is  in  process  of  commission  which  can  only 
be  arrested  by  the  death  of  the  supposed  felon  makes  the  killing 
excusable  homicide."  Whart.  Hom.,  §  533;  Desty  Am.  Orim. 
Law,  §§  1254»  126^. 

But  '^to  justify  the  defensive  destruction  of  human  life  the 
danger  must  be  not  problematical  and  remote  but  evident  and 
immediate."  Aldrieh\.  WngM,  9upra.  ^^  The  attempt  must  not 
be  merely  suspected  but  (reasonably)  apparent;  the  danger  must 
be  (apparently)  imminent,  and  the  opposing  force  or  resistance 
must  be  necessary  to  avert  the  danger  or  defeat  the  attempt."  3 
Oreenl.  Ev.  (13th  ed.)>  §  115;  Desty  Am.  Orim.  Law,  §  12M. 
''The  law  holds  the  life  of  man  in  the  highest  regard.  And  only' 
in  extreme  instances  of  wroi\g-doing,  and  impelled  by  extreme 
necessity,  can  another  take  it  innocently  away.  Therefore  when 
in  general  a  person  is  in  the  commission  of  any  mischief,  whether 
eivil  ^r  criminal,  no  other  person  opposing,  however  lawfully,  is 
entitled  to  proceed  in  such  opposition  to  the  taking  of  his  life. 
But  to  this  rule  there  are  exceptions,  of  which  the  most  prominent 
one  rehites  to  felony.  Anciently  the  punishment  of  felony  was 
death,  from  which  reason,  or  from  some  other  not  appearmg,  it  be- 
came established  doctrine  both  In  England  and  our  States  that  one 
may  oppose  another  who  is  attempting  to  perpetrate  any  felony,  to 
the  extinguishment,  if  need  be,  of  the  felon's  existence."  1 
Bish.  Orim.  Law,  §  849. 

It  seems  however  that  the  right  to  take  life  does  not  extend  to  nor 
authorize  the  killing  of  persons  attempting  secret  felonies  not 
accompanied  with  force.  Whart.  Hom.,  §  539.  In  Pofid^s  case, 
8  Mich.  150,  the  doctrine  is  thus  stated,  viz. :  ''It  is  held  to  be  the  duty 
of  every  man  who  sees  a  felony  attempted  by  violence  to  prevent  it 
if  possible,  and  in  the  performance  of  this  duty,  which  ii^  an  active 
one,  there  is  a  legal  right  to  use  all  legal  means  to  make  the  resist- 
ance effectual.  Where  a  felonious  act  is  not  of  a  violent  or  forcible 
character,  as  in  picking  pockets  and  crimes  partaking  of  fraud  rather 
than  force,  there  is  no  necessity  and  therefore  no  justification  for 
homicide,  unless  possibly  in  some  exceptional  cases.  The  rule 
extends  only  to  cases  of  felony,  and  in  these  it  is  lawful  to  resist 
force  by  force.  •  •  ♦  Life  may  not  properly  be  taken  under  this 
rule  where  the  otiI  may  be  prevented  by  other  means  within  the 
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power  of  the  peraon  who  iuterferes  against  the  felon.  Ueaaonable 
apprehension  however  is  sufficient  here  precisely  as  in  all  other 
cases."  A  kiUing  is  not  excusable  if  the  felony  resisted,  though 
most  atrocious,  could  be  prevented  by  less  violent  action,  for  as 
above  stated,  the  nght  of  resistance  depends  upon  the  necessity  of 
the  case,  and  the  danger  to  be  averted  must  be  apparently  immediate, 
pressing,  imminent  and  unavoidable.  The  neoessities  of  self-defense 
are  limited  to  the  immediate  resistance  of  aggression,  and  the  appro* 
hension  must  have  been  excited  by  an  actual  assault.  Desty  Orim. 
L,  §  125//.  Mr.  Bishop  says:  '^ Though  it  is  lawful  for  one  to 
oppose  another  who  is  committing  a  felony,  even  to  the  taking  of 
his  life,  yet  if  there  is  no  obstacle  to  his  arrest,  the  shooting  of  him 
in  the  felonious  act,  instead  of  having  him  arrested,  is  a  felonious 
homicide."  1  Bish.  Grim.  L.,  §  843;  Whart.  Hom.,  §  536;  Desty 
Am.  Grim.  L.,  §§  125c;,  126c;. 

One  in  defense  of  his  own  or  another's  property  must  not  kill  the 
aggressor  until  all  other  means  have  been  resorted  to;  he  must  find 
his  redress  in  the  courts.  *^  If  the  wrongful  act  is  proceeding  to  a 
felony  on  the  property,  he  may  then  kill  the  doer  to  prevent  the 
felony,  if  there  is  no  other  way;  otherwise  this  extreme  measure  is 
not  lawful.  And  the  defense  may  be  such  and  such  only  as  necessity 
requires;  of  course  within  the  limit  which  forbids  the  taking  of  life." 
1  Bish.  Gr.  L.,  g  875.  It  is  provided  by  our  statute  that  ''a  peace- 
officer,  or  any  other  person,  may  wltbout  warrant,  arrest  an  offender 
when  the  offense  is  committed  in  his  presence  or  wfthin  his  view,  if 
the  offense  is  one  classed  as  a  felony,  or  as  an  offense  against  the 
public  peace."  Gode  Grim.  Proc,  art.  226;  Staples  v.  State,  14  Tex. 
Gt.  App.  136. 

These  are  the  principles  of  law  applicable  to  the  facts  of  this  case. 
Deducible  from  these  principles  are  the  following  rules  relative  to  a 
homicide  claimed  to  be  justifiable  in  defense  of  life  or  property,  viz.: 

1.  To  justify  homicide  in  defense  of  one's  own  life  or  the  life  of 
another  or  others,  it  must  be  in  necessary  resistance  to  aggression 
apparently  violent,  immediate  and  imminent,  toward  the  person 
about  to  be  injured. 

2.  To  justify  homicide  to  prevent  the  perpetration  of  any  other 
felony,  the  danger  or  felony  intended  must  not  be  problematical  or 
remote,  but  evident  and  immediate. 

3.  It  is  in  no  case,  except  as  to  habitation  or  castle,  justifiable  to 
kill  in  defense  of  one's  own  or  the  property  of  another,  until  every- 
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other  means  have  been  resorted  to  to  prevent  the  injury  or  violence 
attempted. 

4.  In  no  ease  of  felony  or  attempted  felony  is  it  lawful  to  take  life 
where  the  party  may  be  arrested  and  the  felony  thereby  prevented. 

5.  Any  person  may  arrest,  with  or  without  warrant,  a  party  com- 
mitting or  who  has  committed  a  felony  in  his  presence  or  within  his 
view. 

Now  to  apply  these  principles  to  the  facts  of  the  case.  Concede 
that  the  deceased  placed  the  obstruction  upon  the  railroad  track, 
that  of  itself,  as  we  have  seen,  was  a  felony.  Concede  that  he  placed 
it  there  with  the  intent  and  for  the  purpose  of  endangering  and 
causing  the  destruction  of  human  life,  in  other  words,  to  murder 
the  innocent  and  unsuspecting  officials  and  passengers  who  might 
be  upon  the  next  train.  Still  the  fact  that  they  would  be  killed  or 
their  lives  endangered  was  problematical  and  remote  so  long  as  the 
train  was  not  immediately  approaching  with  apparent  and  unavoida- 
ble proximity  to  the  obstruction.  Suppose  the  object  was  to  de-troy 
only  the  property  of  the  railroad  company  by  throwing  a  freight 
train  from  the  track  and  breaking  up  its  cars,  that  result  was  equally 
as  remote  and  problematical.  In  neither  of  these  cases,  as  we  have 
seen,  could  defendant  justify  his  act  in  taking  deceased's  life,  either 
for  the  felony  already  committed  in  placing  the  obstruction  upon 
the  traek,  or  the  felony  of  murder  or  destruction  of  property,  it  was 
supposed  or  presumed  he  intended  to  commit. 

Again  deceased  was  unarmed,  defendant  armed  with  a  double- 
barrelled  shot-gun.  He  had  been  sent  there  purposely  to  guard  the 
railroad  track,  to  arrest  and  prevent  parties  whom  he  might  see 
placing  obstructions  on  the  track,  and  he  assumed  the  duty  under 
promise  of  a  reward  from  the  management  of  the  road  of  $200,  to 
be  paid  for  any  such  arrest,  ''  to  be  paid  whether  the  guilty  parties 
be  arrested  and  convicted,  or  be  shot  and  killed  while  in  the  act  of 
attempting  to  wreck  a  train." 

Defendant  went,  we  presume,  to  arrest  or  kill  such  parties.  He 
is  presumed  to  have  known  that  the  law  authorized  and  made  it  hia 
duty  to  arrest  the  parties.  He  had  the  same  authority  as  any  peace 
officer  would  have  had.  He  had  the  time,  he  had  the  means,  he 
had  the  authority  not  only  of  his  employers  but  of  the  law;  it  was 
his  duty  to  arrest.  The  portions  of  the  charge  of  the  learned  trial 
judge  to  the  jury  which  are  earnestly  complained  of  by  counsel  for 
appellant,  are  as  follows  : 
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^'  12.  The  act  of  willfully  placing  an  obstruction  upon  the  track  of 
a  railway,  endangering  human  life  thereby,  is  a  felony ;  and  under, 
the  law  any  person  may,  without  warrant,  arrest  the  offender  when 
the  offense  is  conunitted  within  view  of  the  person  making  such 
arrest ;  but  under  the  law  neither  officer  nor  other  person  can  law- 
fully take  the  life  of  such  offender,  whose  arrest  may  be  so  made 
or  sought  to  be  made,  unless  the  officer  or  other  person  making 
the  arrest  has  just  ground  to  fear  his  own  life  will  be  taken,  or 
that  he  will  suffer  great  bodily  harm;  in  which  cases  life  may  be 
taken. 

'^  13.  If  therefore  the  jury  find  from  the  testimony  that  the  der 
ceased  placed  such  obstacle  upon  the  track  of  the  Austin  and  North-: 
western  railway,  endangering  haman  life,  in  view  of  defendant, 
and  that  defendant  sought  to  arrest  deceased,  and  that  deceased 
resisted,  or  so  acted  as  to  give  the  defendant  just  ground  to  fear  his 
own  life  or  great  bodily  harm,  and  tliat  in  such  circumstances  the 
defendant  shot  and  killed  deceased,  then  such  killing  is  by  the  law 
ezcuBed,  and  the  jury  should  acquit 

''If  howeyer  in  such  attempt  by  defendant  to  arrest  deceased,, 
and  if  there  be  in  evidence  nothing  showing,  or  tending  to  show, 
that  the  deceased  so  acted  as  to  give  defendant  just  or  apparent 
ground  of  fear  of  his  life,  or  of  great  bodily  harm,  and  if  the  jury 
find  from  the  testimony,  beyond  a  reasonable  doubt,  that  in  such 
circumstances  the  defendant  shot  and  killed  deceased,  then  such 
killing  would  be  unlawful,  even  if  the  killing  was  made  in  attempt- 
ing the  arrest  of  the  deceased  ;  and  if  the  killing  was  intentionally 
and  deliberately  done,  the  act  would  be  murder. 

'*  The  mere  placing  of  the  stone  upon  the  railway  track,  if  done, 
would  not  excuse  or  justify  the  killing,  if  proved." 

To  this  charge  appellant  at  the  time  specially  excepted. 

It  is  claimed  that  these  instructions  are  erroneous,  because  there 
was  no  evidence  showing  or  tending  to  show  that  appellant  killed 
deceased  while  resisting  his  attempted  arrest.  He  has  no  right  to 
complain.  It  was  but  charity,  if  not  a  right  to  which  he  wa^  enti- 
tled, to  give  him  the  benefit  of  a  charge  upon  the  only  hypothesis 
upon  which  the  law  would  justify  his  taking  the  life  of  the  deceased. 
The  instructions  are  in  entire  harmony  with  the  rules  of  law  as 
above  announced. 

We  have  given  this  case  our  most  earnest  and  thorough  consider* 
ation.    There  is  no  manslaughter  involved  in  it.    It  is  solely  a  case 
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of  murder  or  justifiable  homicide.  These  issues  were  fairly  sub- 
mitted to  the  jury.  They  have  found  that  it  was  murder  of  the 
first  degree  —  a  murder  the  express  malice  of  which  is  evidenced  by 
a  lying  in  wait.  The  learned  judge  who  heard  the  testimony,  and 
was  in  better  position  to  pass  upon  its  weight  and  sufficiency  than 
we  are,  overruled  defendant's  motion  for  a  new  trial  As  presented 
in  this  record,  we  think  it  amply  supports  the  verdict  and  judg- 
ment, and  being  unable  to  see  that  any  error  was  committed  at  the 
trial,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Garb  v.  Smith.  * 

(190!^.  Ot.  App.  686w) 

Pardon — caiidUional — effect  an  eampeUnoy  ofwUneu, 

A  pardon  subject  to  revocation  bj  the  governor  whenever  he  shall  determiB* 
that  the  convict  has  violated  any  of  the  criminal  laws  of  the  State  does  not 
restore  his  competency  as  a  witness.    (See  note,  p,  400.) 


C 


ON'VIOTIOX  of  burglary.    The  opinion  states  the  case. 


Fif/y  Davidson  d  Davidson,  for  appellant. 

/.    H.  Burts,  assistant  attorney-general,  and   Ponton  dt  Ply, 

for  State. 

White,  P.  J.  With  regard  to  the  efFect  and  character  of  the 
pardon  granted  by  the  governor  to  the  witness  Hester,  I  cannot 
concur  in  the  views  expressed  in  Judge  Hurt's  opinion.  The  con- 
ditions annexed  to  the  pardon  were  that  it  should  be  '^  subject  to 
revocatron  by  the  governor  of  Texas  whenever  it  shall  be  deter- 
mined by  the  said  governor  that  he  has  violated  any  of  the  crimi- 
nal laws  of  the  State."  No  one  will  deny  that  the  power  to  grant 
pardons  conferred  by  the  Constitution  (Const.,  art.  IV,  §  11)  car- 
ries with  it  the  power  to  make  the  pardon  full,  partial  or  condi- 
tional. Such  has  always  been  the  law,  as  we  understand  it,  both  in 
England  and  America.  1  Bish.  Crim.  L.,  §  914.  Another  rule 
which  we  think  may  be  considered  sound  in  reason  and  law,  is  that 
*'  the  governor  may  annex  to  a  pardon  any  condition,  whether  pre- 
cedent or  subsequent,  not  forbidden  by  law,  and  it  is  binding  upon 
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the  grantee.  FlavelFs  case,  8  Watts  &  Seig.  197;  Hunt,  Ex  parUy 
10  Ark.  284;  Ex  parte  W$U»,  18  How.  307. 

A  full  pardou  absolyes  the  party  from  all  the  legal  conseqaences 
of  his  crime,  and  amongst  the  disabilities  removed  is  his  incapacity 
to  be  a  witness.  Only  a  full  pardon  has  this  effect.  1  Bish.  Grim. 
L.,  §  917.  The  effect  of  a  full  pardon  ''is  to  make  the  offender  a 
new  man;  to  acquit  him  of  all  corporal  penalties  and  forfeitures 
annexed  to  the  offense  for  which  he  obtains  his  pardon,  and  not  so 
much  to  restore  his  former  as  to  give  him  a  new  credit  and  capac- 
ity/* Hunnicutty.  State,  18  Tex.  Ct.  App.  499,  citing  4  Bl  Com. 
402;  1  Greenl.  Ev.,  §  377;  People  v.  Pease,  3  Johns,  Cases,  333; 
Wood  v.  Fitzgerald,  3  Oreg.  568;  In  re  Deming,  10  Johns.  Cases, 
232;  State  v.  Baptiete,  *26  La.  Ann.  136;  Ez  parte  Hunt,  5  Eng. 
(Ark.)  284;  Hester  v.  Comm.,  85  Penn.  St.  154;  2  Hawk.  P.  (  ., 
647,  and  cases  there  cited;  1  PhilL  Ev.  21;  1  Gilb.  Ev.  x'50. 

A  full  pardon  is  a  remission  of  guilt;  it  releases  the  offense  and 
obliterates  it  in  legal  contemplation.  1  Bish.  Cr.  L.,  §  898;  Osborn 
Y.  United  States,  91  U.  S.,  474.  Hawkins  says:  ''I  take  it  to  be 
settled  at  this  day  that  the  pardon  of  a  treason  or  felony,  even  after 
a  conviction  or  attainder,  does  so  far  clear  the  party  from  the  infamy 
of  all  other  consequences  of  his  crime  that  he  may  not  only  have  an 
action  for  scandal  in  calling  him  traitor  or  felon  after  the  time  of 
the  pardon,  but  may  also  be  a  good  witness  notwithstanding  (he 
attaint  or  ocniTiotion ;  beoaose  the  pardon  makes  him,  as  it 
were  a  new  man  and  blots  out  his  offense."  2  Hawk.  P.  C,  p.  547, 
§  48;  Hunnicutt  v.  State,  18  Tex.  Ct.  App.  499;  Knote  v.  United 
States,  95  TJ.  S.  153;  United  States  v.  Athens,  2  Abb.  149.  A  full 
pardon  blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law 
the  offender  is  as  innocent  as  if  he  had  never  committed  the  offense. 
Ex  parte  Garland,  4  Wall.  (TJ.  S. )  333. 

From  these  authorities  it  becomes  evident,  that  before  a  ^nvict's 
competency  as  a  witness  is  restored  he  must  have  been  absolved 
from  all  the  consequences  of  his  crime  and  its  punishment.  There 
must  have  been  a  remission  of  his  guilt;  he  must,  as  it  were,  have 
been  made  a  new  man  with  new  capacity  and  credit,  whose  offense 
has  been  blotted  out.  Lord  Coke  says,  "  a  pardon  is  a  work  of  mercy 
whereby  the  king  forgives  crimes.  It  is  frequently  conditional,  as 
he  may  extend  his  mercy  upon  what  terms  he  pleases,  and  annex  to 
his  bounty  a  condition  precedent  or  subsequent,  on  the  perform- 
ance of  which  the  validity  of  the  pardon  will  depend.     If  the  felon 
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does  not  perform  the  condition  of  the  pardon,  it  will  be  altogether 
void  and  he  may  be  brought  to  the  bar  and  remanded  to  suffer  the 
punishment  to  which  he  was  originally  sentenced."  Ohuroh  Hab. 
Corp.,  §  458. 

Mr.  Bishop  says,  '^a  conditional  pardon  may  be  on  condition 
either  precedent  or  subsequent;  if  precedent  —  that  is«  if  by  its 
terms  some  event  is  to  transpire  before  it  takes  effect  —  its  operation 
is  deferred  until  the  event  occurs.  If  the  condition  is  subsequent, 
the  pardon  goes  into  effect  immediately,  yet  becomes  void  whenever 
the  condition  is  broken."  1  Bish.  Gr.  L.,  §  914.  We  do  not  dis- 
pute this  latter  proposition,  but  we  think  Judge  Hurt  misconstrues 
the  extent  to  which  a  pardon  upon  subsequent  condition  is  allowed 
to  go  into  effect  immediately.  Mr.  Bishop,  in  support  of  his  text, 
cites  two  cases,  only  one  of  which  has  been  accessible  to  us.  In 
that  case  {FlavelPs  case,  8  Watts  ft  Serg.  197),  the  convict  had 
been  pardoned  **  on  express  condition  that  he  be  taken  direct  from 
the  penitentiary  on  board  the  vessel  which  is  to  convey  him  out  of 
i  he  country,  and  there  remain  until  the  vessel  put  to  sea."  On 
Jmbms  corpuif  the  court  discharged  the  prisoner,  under  the  pardon, 
holding  that  where  a  condition  is  annexed  to  a  pardon  ^^it  lies  upon 
tlie  grantee  to  perform  the  condition.  If  he  does  not,  in  case  of  a 
condition  precedent  the  pardon  does  not  take  effect;  in  case  of  a 
condition  subsequent,  such  as  this  before  us  (if  the  condition  is  not 
])erformed},  the  pardon  becomes  null,  and  if  the  condition  is  not 
performed,  the  original  sentence  remains  in  full  vigor  and  may  be 
carried  into  effect."  The  case  does  not  bear  out  the  construction 
placed  upon  the  text. 

If  the  doctrine  announced  by  Judge  Hurt  be  correct,  then  there 
is  absolutely  no  difference  whatever  between  a  full  pardon  and  one 
upon  a  subsequent  condition.  If  it  goes  into  effect  immediately  so 
as  to  restore  him  to  all  his  rights,  the  convict  has  all  he  could 
reasonably  desire^  and  may  well  refuse  to  pay  any  regard  to  the 
subsequent  condition,  because  it  would  not  concern  him  materially. 
It  is  however  not  the  time  when  a  pardon  commences  to  operate 
which  determines  its  character  and  effect.  Its  character  is  ascer- 
tained by  the  terms  in  which  it  is  expressed  and  the  conditions 
annexed  to  it. 

To  illustrate:  In  the  caae  of  JEz  parte  Welb,  18  How.  307,  Wells 
was  convicted  for  murder  and  sentenced  to  death;  the  president  of 
the  United  States  granted  him  a  conditional  pardon,  the  condition 
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being  *'that  he  should  be  imprisoned  during  his  natural  life.''  It 
was  h^ld  by  the  Supreme  Court  that  the  pardon  and  subsequent 
conditions  were  valid.  Now  then,  here  we  have  a  party  pardoned 
with  subsequent  conditions  attached  to  the  pardon;  the  pardon 
went  into  effect  immediately.  Will  any  one  contend  that  because 
such  pardon  took  effect  immediately  it  thereby  rehabilitated  Wells 
and  restored  all  his  rights  of  citizenship?  The  Supreme  Court 
expressly  decided  that  it  did  not  restore  his  liberty,  and  we  feel 
confident  that  no  court  would  hold  that  it  restored  his  competency 
as  a  witness  so  long  as  he  was  suffering  imprisonment  as  a  convicted 
felon  for  the  crime  he  originally  committed.  A  mere  remission  or 
commutation  of  punishment  cannot  restore  a  felon's  competency  as 
a  witness.  Perking  v.  Stephens,  24  Pick.  277.  ^'  It  is  only  a  full 
pardon  of  the  offense  which  can  wipe  away  the  infamy  of  the  con- 
viction and  restore  the  convict  to  his  civil  rights.  ♦  ♦  ♦  There 
is  but  one  mode  now  in  use  of  restoring  the  competency  of  a  wit- 
ness, and  that  is  by  pardon  under  the  great  seal  of  the  State,  which 
whea  fully  exercised  is  an  effectual  mode  of  restoring  the  com- 
petency of  a  witness.  It  must  be  fully  exercised  to  produce  this 
effect;  for  if  the  punishment  only  be  pardoned  or  remitted,  it  will 
not  restore  the  competency  and  does  not  remove  the  blemish  of 
character.  There  must  be  a  free  and  full  pardon  of  the  offense 
before  these  can  be  restored  and  removed.  Perkins  v.  Stephens, 
24  Pick.  277. 

Is  the  pardon  before  us  in  this  case  a  full  pardon,  or  one  which 
restores  Hester  to  all  his  rights  of  citizenship?  Let  us  apply  the 
tests.  Is  his  crime  blotted  out?  Is  his  guilt  remitted?  Is  he 
made  a  new  man?  Is  he  given  new  credit  and  capacity  to  the 
extent  that  he  is  the  equal  before  the  law  of  all  his  fellow-citizens 
in  all  his  and  their  civil  and  criminal  rights?  Knots  v.  United 
States,  95  IT.  S.  153.  If  the  conditions  are  valid,  not  one  of  these 
can  be  affirmatively  answered.  His  crime  is  not  blotted  out,  because 
he  can  still  be  punished  for  it  ''whenever  it  shall  be  determined 
by  the  governor  that  he  has  violated  any  of  the  criminal  laws  of  the 
State."  His  guilt  is  not  remitted,  because  the  governor  still  holds 
him  subject  to  punishment  for  it  if  he  determines  that  he  has  vio- 
lated any  of  the  criminal  laws  of  the  State.  He  is  not  made  a  new 
man,  because  liability  to  the  same  old  punishment  still  attaches  to 
him.  He  is  not  the  equal  before  the  law  of  the  rest  of  his  fellow- 
citizens.     Why?    Let  us  see.     Suppose  Hester  and  any  one  or 
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more  of  his  fellow^citizens  should  combine  and  unite  together  in 
committing  a  simple  assault.  His  fellow-citizens,  co-principals  and 
co-conspirators,  could  only  be  punished  by  a  fine  of  not  more  than 
it26.  Hester,  not  more  guilty  than  they,  is  not  alone  fined  $25,  but 
he  is  also  seized  by  order  of  the  goyemor  and  incarcerated  in  the 
penitentiary,  because  by  committing  said  assault  he  has  violated  a 
criminal  law  of  the  State.  Under  the  conditions  of  this  pardon 
the  taint  of  his  original  crime  clings  to  him  like  the  shirt  of  Nessus 
as  long  as  life  lasts,  and  its  punishment,  like  the  sword  of  Dam- 
odes,  is  kept  continually  suspended  over  him.  Such  a  pardon  can- 
not restore  a  conrict's  competency  as  a  witness.  He  is  simply  a 
ticket-of-leaye  man — with  unrestrained  liberty  so  long  as  he  behaves 
himself,  or  so  long  as  the  governor  may  not  determine  that  he  has 
committed  some  misdemeanor. 

I  am  of  opinion  the  witness  Hester  was  wholly  incompetent  to 
testify,  because  he  is  a  convicted  felon  whose  disabilities  have  not 
been  removed,  and  that  the  court  erred  in  permitting  him  to  tes- 
tify over  objection  of  defendant.  I  concur  in  the  other  grounds 
stated  in  the  opinion  of  Judge  Hubt  for  a  reversal  of  the  judg- 
ment. 

WiLLsoK,  J.  ^'A  pardon  is  a  remission  of  guilt ^'  1  Bish.  Gr. 
Law,  §  898.  It  is  full,  partial,  or  conditional.  Full,  when  it 
freely  and  unconditionally  absolves  the  party  from  all  the  legal 
consequences  of  his  crime  and  of  his  conviction,  direct  and  collat- 
eral, including  the  pupishment,  whether  of  imprisonment,  pecuni- 
ary penalty,  or  whatever  else  the  law  has  provided.  1  Bish.  Gr. 
Law,  §  916.  Partial,  where  it  remits  only  a  portion  of  the  pun- 
ishment, or  absolves  from  only  a  portion  of  the  legal  consequences 
of  the  crime.  Gonditional,  where  it  does  not  become  operative 
until  the  grantee  has  performed  some  specified  act,  or  where  it 
becomes  void  when  some  specified  event  transpires.  1  Bish.  Gr. 
Law,  §  914. 

In  the  case  under  consideration  the  pardon  is  clearly  of  this  latter 
class.  Its  validity  is  made  dependent  upon  the  condition  subse- 
quent, that  the  grantee  shall  not  violate  any  of  the  criminal  laws 
of  this  State.  This  condition  is  neither  impossible,  criminal  nor 
illegal,  but  is  within  the  limit  of  approved  conditions,  and  there- 
fore valid.  It  must  therefore  go  with  and  form  a  part  o£.the  grant 
of  pardon,  and  hence  the  pardon  is  not  a  full  but  a  conditional  par- 
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don.     Such  being  its  character,  it  cannot  have  the  effect  to  restore 

the  oompetency  of  the  witness  Hester.     It  is  only  a  full  pardon 

that  could  have  this  effect.    1  Bish.  Or.  Law,  §  917;  Whart.  Or. 

Ey.,  §  365.     I  therefore  concur  in  the  opinion  of  Presiding  Judge 

White,  that  the  witness  Hester  was  incompetent  to  testify,  and 

that  because  he  was  permitted  to  testify  the  judgment  should  be 

reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

NoTB  BT  THS  Rbfobteb.—  HUNT,  J.,  diflflentiiig :  "  It  appears  fimn  the 
reooxd  that  one  John  Hester  had  been  convicted  of  the  theft  of  sheep  of  greater 
valne  than  $20.  That  he,  upon  said  conviction,  had  been  sentenced  to  five 
years'  confinement  in  the  penitentiary  at  hard  labor.  When  offered  as  a  wit- 
ness, the  record  of  his  conviction  and  sentence  being  produced  in  evidence  by 
defendant,  counsel  for  defendant  objected  to  his  testifying  because  of  said 
conviction,  etc.  Whereupon  the  State  produced  in  evidence  a  pardon  con- 
taining the  following  provisions:  '  Subject  to  revocation  by  the  governor  of 
Texas  whenever  it  shall  be  determined  by  said  governor  that  he  has  violated 
any  of  the  criminal  laws  of  this  State/  and  again  proposed  the  convict  as  a 
witness.  The  defendant  objected  upon  the  ground  that  this  was  a  conditional 
pardon,  and  that  such  pardon  did  not  restore  him  to  his  competency  as  a  wit- 
ness. The  court  overruled  the  objection  and  Hester  was  sworn  as  a  witness 
for  the  State;  to  which  the  defendant  objected,  and  reserved  his  bill  of  excep- 
tions. 

"An  absolute  pardon  is  one  which  frees  the  prisoner  without  any  condition 
whatever.  A  condiUonal  pardon  is  one  to  which  a  condition  is  annexed,  per- 
formance of  whi<th  is  necessary  to  the  validity  of  the  pardon.  1  Bail.  283;  10 
Ark.  284;  1  McGord,  176;  1  Park.  Cr.  Gases,  47.  If  the  pardon  be  conditional 
the  condition  may  be  either  precedent  or  subsequent;  if  precedent — that  is,  if 
by  its  terms  some  event  is  to  transpire  before  it  takes  effect  — its  operation  is 
deferred  until  the  event  occurs.  But  if  the  condition  is  subsequent,  the  par- 
don goes  into  operation  immediately,  yet  becomes  void  whenever  the  condition 
is  broken.     1  Bish.  Cr.  Law,  914. 

'*  The  effect  of  a  full  or  absolute  pardon  is  to  absolve  the  party  from  all  th^ 
legal  consequences  of  his  crime,  and  of  his  conviction,  direct  and  collateral, 
including  the  punishment,  whether  of  imprisonment,  pecuniary  penalty,  or 
whatever  else  the  law  has  provided. 

* '  Among  the  collateral  consequences  of  conviction  for  felony  is  the  incapacity 
to  be  a  witness;  this  is  restored  by  a  full  pardon.  Mr.  Bishop  says  however: 
"Tet  only  a  full  pardon  has  this  effect,"  citing  in  support  of  this  proposition, 
Perkins  v.  J^svena,  24  Pick.  277.  Upon  an  examination  of  that  case  it  will  be 
found  that  there  was  not  annexed  to  the  pardon  either  a  precedent  or  subse- 
quent condition.  In  that  case  the  governor  remitted  to  McKenzie  the  residue 
of  the  punishment  he  was  sentenced  to  endure  in  the  State  prison;  this  was 
the  extent  of  the  pardon.  There  was  no  intention  on  the  part  of  the  governor 
to  pardon  the  offense.     Unquestionably  if  there  be  a  condition  precedent  an- 
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nexed  to  a  pardon  the  openitioik  of  the  pardon  la  deferred  until  the  condition 
la  performed  or  the  event  has.ooefirred.  If  however  the  condition  is  sabse- 
qnent  the  pardon  with  all  of  its  cbnsequexiceB  goes  into  operation  immediately, 
jMMwming  void  whenever  the  condition  is  broken.  1  Bish.  Cr.  Law,  g  914. 
The  effect  therefore  of  a  pardon  with  a  subsequent  condition  is  the  same  as  a 
fuU  unconditional  pardon  until  the  condition  is  brcAen.  I  am  of  the  opinion 
that  Hester  wss  a  competent  witness,  and  that  there  was  no  error  in  overml- 
Iqg  appellant's  objections  to  him  upon  the  ground  of  IneompeleBey.'' 

VoikLin  — 61 
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POLLAKD   v.    SULUOHTBB. 

(MN.  anu 

Mamiag^^  dower  ^deiri»e  in  fee — Mwntofy  cIm»m  mm*. 

» 

A  will  deTised  land  to  T.  S.  and  his  lawful  hein  begotten  of  his  body,  and  la 
case  of  his  djing  without  such,  **  to  return  to  J.  and  G.  P.  or  their  lawful 
heirs  begotten  of  their  body."  T.  S.  dying  without  haying  had  issue,  hM, 
that  his  widow  was  still  entitled  to  dower. 

ACTION  to  recover  land.     The  head-note  states  the  oaae^    The 
plaintiff  had  judgment  below. 

FuXhr  di  Snow,  D.  G.  FowU  and  E.  O.  Smiih,  for  plaintiff. 
Baith  d  Mordecai,  for  defendant 

Ashe,  J.  This  was  an  action  to  recover  land,  tried  biafore 
Ayery,  J.,  at  the  February  term,  1884,  of  Wake  Superior  Court 

A  jury  trial  was  waived  and  the  action  submitted  to  the  decision 
of  the  court.  The  plaintiff  claimed  the  land  in  controveny  under 
the  will  of  Berry  Surles,  which  said  will  is  as  follows,  to-wit: 

*' First,  I  give  and  bequeath  to  John  Pollard  one  negro  girl 
named  Jane,  to  him  and  his  lawful  heirs  begotten  of  his  body; 
dying  intestate,  such  to  return  to  Caswell  Pollard  and  Thomas 
Slaughter,  or  their  lawful  heirs  begotten  of  their  bodies. 
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^  Then  second,  I  give  Caswell  Pollard  one  negro  girl  bj  the  name ' 
of  Hannah,  to  him  and  his  lawful  heirs  begotten  of  his  body,  dying 
without  such,  to  return  as  above  directed. 

''Thirdly,  I  give  to  Thomas  Slaughter  one  negro  girl  named  Pat, 
to  him  and  his  lawful  heirs  begotten  of  his  body,  dying  without  - 
such  to  return  to  John  and  OasweU  Pollard,  or  their  lawful  heirs  • 
begotten  of  their  body,  and  the  balance  of  my  land  and  negroes  to 
be  equally  divided  between  John  Pollard,  Gaswell  Pollard  and  Thomas  ; 
Slaughter,  after  paying  all  my  just  debts;  with  this  exception, 
Buck;  it  is  my  desire  that  he  be  sold  to  a  speculator;  and  it  is  my 
desire  that  all  of  my  stock  of  all  kinds  to  be  sold  and  equally 
divided  between  them  as  above  stated;  also  my  money  and  notes  to . 
be  divided  in  the  manner  above  stated,  equally,  my  three  sons- 
which  is  named  in  this  will.     It  is  my  desire  if  they  all  should  die 
without  such  heirs,  to  return  to  my  brothers  and  sisters  or  their 
lawful  heirs." 

It  was  admitted  that  John  Pollard,  one  of  the  devisees,  died  leav- 
ing no  issue  of  his  body,  and  his  interest  in  said  land  was  divided 
between  Gaswell  Pollard  and  Thomas  Slaughter,  by  a  decree  of  the : 
Superior  Court  of  Wake  county,  and  that  Thomas  Slaughter,  on 

the  -^-^  day  of ,  18 — ,  died,  leaving  no  issue  of  his  body, 

but  leaving  a  widow,  the  defendant  in  this  action. 

The  defendant  in  her  defense  to  the  plaintiff's  action  set  up  as  a 
counter-claim  that  she  was  entitled  to  dower  in  the  land  in  contro- 
versy, as  the  widow  of  Thomas  Slaughter,  who  was  seised  thereof 
at  his  death  of  an  estate  of  which  her  issue  might  have  been  heirs, 
and  demanded  judgment  that  she  have  dower  allotted  to  her  in  the 
same. 

The  court  rendered  judgment  in  behalf  of  the  plaintiff,  and  the 
defendant  appealed. 

The  case  was  argued  in  this  court  at  considerable  length  and  with 
great  ability  by  counsel  on  both  sides,  and  the  only  question  mooted 
by  counsel  was  whether  the  plaintiff  was  entitled  to  dower  in  the 
lands  described  in  the  complaint. 

Both  parties  claim  under  the  will  of  Berry  Surles,  and  the  ques- 
tion in  controversy  depends  upon  the  construction  of  the  will. 
The  plaintiff  contends  that  the  proper  construction  of  the  will  is 
that  the  same  conditions  and  limitations  attached  by  the  testator  to 
the  personal  estate  apply  as  well  to  the  devises,  and  that  upon  the; 
death  of  either  John  Pollard,  Caswell  Pollard  or  Slaughter  without 
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heirs  of  his  body  at  the  time  of  his  death  his  share  passed  to  the 
suryiyors,  and  upon  the  death  of  another  of  the  devisees  without 
heirs  of  his  body,  his  share  went  to  the  last  survivor  with  the  ac- 
crued interest  of  him  who  first  died,  because  the  testator  directed 
that  upon  the  death  of  all  the  named  devisees  without  such  issue, 
the  whole  estate  should  go  over  to  his  brothers  and  sisters,  and  tluit 
when  either  one  of  the  devisees  died  without  having  issue,  his  estate 
at  once  ceased  by  the  limitations  to  the  survivor,  and  the  estate 
ceasing,  all  the  incidents  of  the  estate,  such  as  dower,  ceased  with  it. 

The  defendant  insisted  that  conceding  the  construction  con- 
tended for  by  the  plaintiff  to  be  correct,  by  the  will  and  the 
operations  of  the  act  of  1784  (Code,  §  2180),  a  fee  simple  estate  was 
vested  in  each  of  the  devisees,  to  be  defeated  by  the  happening  of 
the  contingency  of  dying  without  heirs  of  the  body,  and  when  one 
of  them  died  without  having  had  issue,  leaving  a  widow,  she  would 
be  entitled  to  dower,  because  her  husband  had  been  seised  of  a& 
estate  of  inheritance  in  the  law  during  the  coverture,  to  which  any 
child  she  might  have  had  by  him  would  have  been  heir.  If  the 
construction  contended  for  by  the  plaintiff  is  not  the  proper  inter- 
pretation of  the  will,  then  the  only  other  construction  of  which  it 
is  susceptible  is  that  the  devise  in  the  will  vested  in  each  of  the 
devisees  an  absolute  estate  in  fee  simple,  without  any  of  the  condi- 
tions or  limitations  annexed  to  the  bequests  of  personalty. 

But  in  the  view  we  take  of  the  case  it  is  needless  to  decide  which 
is  the  proper  construction,  and  we  therefore  express  no  opinion 
upon  that  point,  for  whichever  way  it  is  taken,  in  our  opinion  the 
defendant  is  entitled  to  dower. 

From  the  leading  and  most  reliable  authorities  upon  the  subject 
of  a  widow's  right  of  dower,  the  criterion  for  determining  in  any 
case  whether  she  is  entitled  to  dower,  is  whether  ber  husband  was 
seised  of  such  an  estate  during  the  coverture,  as  any  child  she 
might  have  by  him  could  by  possibility  take  it  by  descent.  Little* 
ton  in  1  Thomas  Coke,  §  53^  p.  450,  lays  down  the  rule  to  be, 
**  in  any  case  where  a  woman  takes  a  husband  seised  of  such  an 
estate  in  tenements,  etc.,  so  as  by  possibility  it  may  happen  that 
the  wife  may  have  issue  by  her  husband,  and  that  the  same  issue 
may  by  possibility  inherit  the  same  tenements  of  such  an  estate  as 
the  husband  hath,  as  heir  to  the  husband,  of  such  tenements  she 
riiall  have  her  dower — not  otherwise." 

The  same  rule  is  laid  down  by  Blaokstone,  who  adds  that  if  the 
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land  abides  in  him  (the  husband)  for  the  interval  of  but  a  single 
moment,  it  seems  that  the  wife  shall  be  endowed.  2  Bl.  Com.  132. 
To  the  same  effect  are  the  opinions  of  Scribner  in  his  work  on 
Dower,  and  Washburn  on  Real  Property. 

Perhaps  there  is  no  subject  in  the  law  which  has  given  rise  to  a 
greater  diversity  of  opinion  and  elicited  more  learned  disquisitions 
than  the  question  involved  in  this  case,  whether  the  widow  of  one 
to  whom  by  executory  devise  an  estate  is  given  in  fee  simple,  but 
if  he  should  die  without  issue,  then  over  to  another  in  fee,  is  en- 
titled to  dower. 

The  first  and  leading  English  adjudication  on  this  subject  was 
the  case  of  Buektoorth  v.  ThirkM,  3  Bos.  &  Pull.  652,  note.  The 
facts  in  that  case  were  substantially  that  an  estate  by  executory 
devise  was  given  to  M.  B.  in  fee  simple  in  the  event  she  should 
attain  the  age  of  twenty-one,  or  her  marriage.  Upon  the  happen- 
ing of  either  event  she  was  to  take  an  estate  in  fee  simple.  But  in 
case  she  should  die  before  attaining  the  age  of  twenty-one  and  with- 
out having  issue,  in  that  event  the  estate  was  limited  over.  She 
married  one  Hansard,  had  a  child  by  him,  the  child  died,  and  then 
she  died  under  the  age  of  twenty-one,  without  leaving  issue.  The 
case  was  twice  argued  in  the  King's  Bench,  and  after  due  consider- 
ation, it  was  held  that  the  husband  of  M.  B.  was  entitled  to  his 
curtesy.  The  principle  there  decided  after  such  careful  considera- 
tion was,  that  the  determination  of  an  estate  by  operation  of  an 
executory  devise,  does  not  defeat  the  right  of  the  husband  to  be 
tenant  by  the  curtesy,  nor  the  widow  of  her  right  of  dower.  Vor 
the  same  principle  applies  as  well  to  the  one  estate  as  to  the  other, 
only  in  the  case  of  curtesy,  the  wife  must  be  actually  seised,  and  a 
child  bom  capable  of  inheriting  the  estate. 

This  was  deemed  a  leading  case  in  England  upon  the  subject 
involved,  and  was  followed  by  tlie  case  of  Moody  v.  King^  2  Bing. 
447  —  where  there  was  a  devise  to  A.  and  his  heirs,  but  if  he 
should  have  no  issue,  the  estate  devised  was,  on  his  decease,  to 
become  the  property  of  the  heirs  at  law.  A.  died  without  issue, 
and  it  was  held  upon  the  principle  laid  down  in  Bnckworth  v. 
ThirkMy  supra,  that  tlie  wife  was  entitled  to  dower.  :ind  was  also 
followed  by  Doe  v.  Timins,  1  Banu  &  Aid*  549;  Goodmorst  v.  Chod- 
morst,  3  Presi  Abs.  892. 

In  Moody  v.  King^  supra,  Best,  0.  J.,  says,  that  though  the  opin- 
ion  of  Lord  Maksfibld,  in  the  case  of  Buekworih  y.    ThirkeU, 
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has  been  queBtioned,  it  has  been  the  settled  law  in  England,  and 
cites  in  that  connection  Littleton,  §  5^ 

In  the  United  States  the  decision  announced  in  that  case  has 
been  generally  approved  and  adopted.  In  a  Soath  Carolina  case, 
MiUedgB  t.  Lamar,  4  Dess.  637,  where  the  devise  was  to  Thomas 
and  his  heirs,  but  should  the  said  Thomas  die  without  anv  heir  of 
his  body  begotten,  then  over,  it  was  held  that  upon  Thomas  dying 
without  issue,  his  wife  was  entitled  to  dower  and  the  court  spoke 
with  approbation  of  Buckworth  v.  ThirJcell  and  Moody  v.  Kingy 
and  cited  Littleton,  §  52,  in  support  of  the  principle  that  the 
widow  is  entitled  to  dower  when  any  child  she  might  have  would 
take  the  estate  by  descent. 

In  Kentucky  where  there  was  a  devise  to  A.  and  his  heirs,  but  if 
he  should  die  without  heir,  the  estate  should  go  to  his  sisters  — 
and  A.  married  and  died  without  issue  ;  it  was  held,  that  his  widow 
was  entitled  to  dower,  upon  the  ground  that  in  all  cases  where  the 
husband  is  seised  of  such  an  estate  that  the  issue  of  the  wife,  if  she 
had  any,  would  inherit  it,  she  was  entitled  to  dower,  though  the 
estate  is  limited  over,  upon  his  dying  without  issue,  and  he  does  die 
without  issue.  12  B.  Monr.  65.  And  in  Pennsylvania,  by  an  executory 
devise,  an  estate  was  given  to  two  sons,  A.  and  B.,  their  heirs  and 
assigns,  but  if  either  should  die  without  having  lawful  issue  living  at 
his  death,  his  estate  should  vest  in  his  surviving  brother  and  his  sister; 
it  was  held  that  the  widow  of  one  of  those  sons,  who  had  died 
without  issue  while  the  other  son  was  living,  was  entitled  to  dower, 
and  it  was  awarded  to  her.     Bvans  v.  EvanSy  9  Pcnn.  190. 

The  same  doctrine  is  maintained  by  the  Court  of  Appeals  in 
Virginia  in  the  case  of  Taliaferro  v.  Barfiwett,  4  Gall.  321,  and  by 
the  following  text-writers  with  unqualified  approval :  2  Minor^s 
Institutes,  marg.  page  116  ;  Scribner  on  Dower,  306  ;  1  Wash.  Real 
Prop.  248;  1  Jarm.  Wills,  668,  and  2  Crabb  Real  Prop.  167. 
Against  this  array  of  authorities  the  plaintiff's  counsel  relied,  for 
the  support  of  his  position  that  the  defendant  was  not  entitled  to 
dower,  upon  Scribner  Dower,  Park  Dower,  11  Law  Lib.,  marg. 
page  166  ;  Sumner  v.  Partridge,  2  Atk.  47;  Coke  upon  Litt.,  §  241, 
note  "A,"  Butler;  Adams  v.  Beekman,  1  Paige,  634;  4  Kent 
Com.  49;  Weller  v.  Wetter,  28  Barb.  588.  But  the  principal  authori- 
ties relied  upon  are  Kent  Com.,  Park  Dower,  and  Butler's  Note  to 
Coke. 

Chanoellor  Ebht,  on  the  page  referred  to  by  defendant's  counsel. 
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after  stating^  as  an  undisputed  propoeitioa,  that  dower  will  be 
defeated  by  the  operation  of  collateral  limitations,  proceeds  to  say: 
**  The  estate  of  the  husband  is,  in  a  more  emphatic  degree,  over- 
reached and  defeated  by  the  taking  efFect  of  the  limitations,  than 
in  the  case  of  collateral  limitations,  and  the  ablest  writers  on  prop- 
erty law  are  evidently  against  the  authority  of  the  case  of  Buchworih 
V.  Unrkdly  and  against  the  dowress,  where  the  fee  of  the  husband 
is  determined  by  executory  devisee,  or  shifting  use,"  and  the  authori- 
ties referred  to  sustain  his  position  in  the  note,  are  Butler's  note, 
supra^  Sugden  Powers,  333  ;  3  Preston  Abstracts  of  Titles,  372, 
and  Park  Dower.  Park  in  his  treatise  does  disapprove  of  the  judg- 
ment of  Lord  Mansfield  in  Buekwarth  v.  Thirhelly  and  he  has 
made  a  very  long,  elaborate  and  learned  argument  against  his 
lordship's  decision  in  that  case,  but  he  does  not  seem  to  be  very 
well  supported  by  the  authorities  cited  to  sustain  his  position  —  for 
instance,  he  takes  the  case  of  Sumner  v.  Partridge,  2  Atk.  46,  as  an 
authority  for  his  position. 

That  was  a  devise  to  A.  and  his  heirs,  and  if  she  died  before  her 
husband,  he  to  have  £20  a  year  for  life,  remainder  to  her  children  ; 
it  was  held  the  husband  of  A.  was  not  entitled  to  curtesy ;  and 
it  was  properly  decided  upon  all  the  authorities,  for  the  children  of 
A»  did  not  take  by  descent,  but  by  purchase  ;  curtesy  necessarily 
arises  out  of  an  inheritance.  He  refera  to  Sugden  and  Preston  as 
sustaining  his  position,  and  says  Mr.  Sugden,  in  his  valuable  treatise 
on  Powers,  has  intimated  his  opinion  that  the  case  of  Buckworth  v. 
ThirkM  was  not  rightly  decided,  and  adds,  ''such  appears  to  have 
been  formerly  the  opinion  of  another  conveyancer  of  great  eminence  " 
(meaning  Mr.  Preston).  But  he  admits  in  the  later  writings  of  that 
gentleman  there  appears  to  be  an  inclination  to  retract  his  former 
opinion.  To  show  how  much  weight  should  be  attached  to  Mr. 
Park's  comments  upon  the  decision  of  Lord  Mansfield,  in  the  con- 
clusion of  his  criticism,  he  suggests,  that  the  reader  should  receive 
his  observation  with  caution,  saying,  ''until  the  law  of  Buckworth 
V.  TJiirhell  (if  it  be  a  decision  for  the  point  understood),  shall  be 
reconsidered  before  a  competent  jurisdiction,  it  cannot  be  considered 
in  practice  but  that  a  title  of  dower  does  exist  under  the  given  cir- 
cumstances, and  the  remarks  of  the  writer,  although  not  standing 
alone,  can  have  no  other  influence,  than  as  they  may  tend  to  show 
that  there  is  a  possibility  that  that  decision  may  not  be  followed." 
There  is  a  clear  admission  that  the  practice,  and  therefore  the  weight 
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of  authority  is  in  accordance  with  the  decision  of  Lord  Mak8FI£L1^ 
and  this  is  the  main  authority  upon  which  Chancellor  Ksnt'b 
opinion  was  based. 

The  next  authority  relied  upon  by  the  defendant's  counsel  was 
Butler's  note  to  Ooke^  with  a  very  high  and  learned  encomium 
upon  Mr.  Butler.  His  note  was  cited  as  containing  a  decided  con^ 
demnation  of  the  decision  in  Buckwarth  v.  ThirkelL  But  Mr. 
Butler  does  not  do  any  thing  of  the  kind.  In  his  note  he  cites 
Fitzherbert's  Natura  Brevium,  159;  Tlone  y.  Veth  1  Boll.  Abr.  676, 
and  one  or  two  other  authorities,  and  says  the  principle  deduced 
from  them  is,  'Hhat  when  the  fee  in  its  original  creation  is  only  to 
continue  to  a  certain  period,  the  wife  is  to  hold  her  dower,  and  the 
husband  his  curtesy,  after  the  expiration  of  the  period  to  which 
the  fee  charged  with  the  dower  or  curtesy  is  to  continue ;  but  that 
when  the  fee  is  originally  devised  in  words  imparting  a  fee  simple 
or  fee-tail  absolute  and  unconditional,  but  by  subsequent  words  is 
made  determinable  upon  some  particular  event,  then,  if  that  par- 
ticular event  happens,  the  wife's  dower  and  the  husband's  curtesy 
cease  with  the  estate  to  which  it  is  annexed.  Such  appears  to  be 
the  distinction  established  by  the  foregoing  cases.  But  a  different 
doctrine  as  to  cases  of  the  latter  description  seems  to  have  been 
laid  down  in  the  case  of  Buchworth  v.  ThirkeU,  determined  in  the 
King's  Bench.  He  then  proceeds  to  state  the  facts  in  that  case, 
and  the  unanimous  opinion  of  the  court  that  the  husband  was  en- 
titled to  his  curtesy,  and  he  concludes  his  observations  by  referring 
to  several  authorities,  in  which  much  useful  learning  on  the  subject 
of  his  note  may  be  found,  but  there  is  not  a  word  of  condemnation 
or  even  disapproval  of  the  decision.  His  own  opinion  is  only  to  be 
inferred  from  the  context. 

Gibbon,  G.  J.,  of  the  Supreme  Court  of  Pennsylvania,  in  Evans 
V.  Evans^  supra,  in  commenting  upon  their  note,  says,  ''  I  cannot 
apprehend  the  reason  of  his  (Mr.  Butler's)  distinction  in  the  note  to 
Coke  Litt.  241,  between  a  fee  limited  to  continue  to  a  particular 
person  at  its  creation,  which  curtesy  or  dower  may  survive,  and  the 
devise  of  a  fee  simple,  or  a  fee-tail,  absolute  or  conditional,  which 
by  subsequent  words  is  made  determinable  upon  some  particular 
event,  at  the  happening  of  which  curtesy  or  dower  will  cease.  In 
Doe  V.  Huttsn,  Lord  Alyakly  spoke  doubtingly  of  it ;  and  with- 
out absolutely  dissenting  from  it,  refused  to  give  it  his  approbation. 
He  says,  ''  the  system  of  estates  at  common  law  is  a  complicated 
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and  artificial  one;  but  still  is  a  system  complete  in  all  its  parts  and 
oonsistent  with  technical  reason.  Bud  how  to  reconcile  to  any 
system  of  reason,  technical  or  natural,  the  existence  of  a  derivative 
estate,  after  the  extinction  of  that  from  which  it  was  derived,  was 
for  him  to  show;  and  he  has  not  done  it." 

The  plaintifTs  counsel,  besides  the  cases  cited  by  him  and  hereto- 
fore commented  upon,  relied  upon  the  decision  in  Adams  v.  Burk* 
tnan,  1  Paige,  31,  and  WeO^  v.  WeUer,  28  Barb.  588.  In  the  for- 
mer case  the  widow  was  lield  not  entitled  to  dower,  because  her 
children  did  not  take  as  heirs  of  their  father,  but  as  contingent 
legatees  of  the  proceeds  of  the  sale  of  land  converted  into  money — 
and  in  the  latter  case  the  court  followed  the  opinion  of  Ghancellof 
Kent,  and  was  one  of  the  very  few  authorities  to  be  found  in  sup- 
port of  the  plaintiff's  position.  ' 

From  all  the  authorities  to  which  we  have  had  access  we  are 
of  opinion  the  defendant  is  entitled  to  dower  in  the  land  in  con- 
troversy. 

We  have  not  overlooked  the  fact  that  the  defendant  has  no  right, 
as  widow,  although  entitled  to  dower,  to  hold  the  possession  of  the 
land  against  the  plaintiff  before  the  assignment  of  her  dower,  but 
that  point  was  not  taken  by  the  plaintiff's  counsel  in  his  argument 
before  us,  and  from  the  known  astuteness  and  acumen  of  the 
learned  counsel,  we  must  assume  that  it  did  not  escape  his  atten- 
tion, but  that  it  was  his  purpose,  in  order  to  prevent  another  pro- 
ceeding against  his  client ''  in  forma  pauperis/*  to  have  the  whole 
matter  in  controversy  determined  in  this  action.  This  can  be 
done  under  the  equitable  jurisdiction  of  the  Superior  Court  over 
the  subject  of  dower,  which  we  do  not  think  has  been  taken  away 
by  giving  cognizance  of  such  matter  to  the  clerk  of  that  court. 

]^  GampbeU  v.  Murphy,  2  Jones  Eq,  357,  Pbabson,  C.  J.,  says, 
the  jurisdiction  of  the  courts  of  equity  over  the  subject  of  dower  is 
well  established;  and  in  Janes  v.  Osrock,  6  Jones  Eq.  190,  a  bill  in 
equily  to  have  dower  assigned  was  entertained,  and  a  decree  for 
dower  rendered — but  the  application  to  the  equity  jurisdiction  of 
the  courts  should,  as  a  general  rule,  contain  some  equitable  element. 
But  inasmuch  as  in  this  case  the  parties  are  before  the  court,  and 
a  determination  of  the  whole  matter  in  controversy  will  prevent  a 
oiiouity  of  actions,  which  it  is  the  policy  of  the  Gode  to  encourage, 
we  fiav6  therefore  deemed  it  proper  to  take  cognizance,  in  this  case, 
«l  the  defendant's  equitable  x%ht  to  dower  and  dedde  the  case 
Vm-  LTTT  —  M 
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upon  its  true  merits.     The  judgment  of  the  Superior  Ooart  moot 
therefore  be  reversed,  and  this  opinion  certified  to  that  conrt  that 
proper  proceedings  may  be  had  to  assign  to  the  defendant  her  dower 
in  the  land  described  in  the  complaint 
Brvor, 
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On  deriae  to  M.  for  life,  renudnder  to  G.  in  fee,  G.  dying  daring  the  life-time 

of  M.,  the  estate  deaoends  to  M.'b  hein. 

AOTIOK  for  recovery  of  land.     The  opinion  states  the  faots* 
The  plaintiff  had  judgment  below. 

J.  A.  Forney  and  W.  P.  Bynwn^  for  plaintifb. 
Jf.  H,  Ju9iiee  and  Hoke  <t  Hoke,  for  defendants. 

Ashe,  J.  George  Hay,  the  owner  of  the  fee  simple  of  the  land 
in  controversy,  devised  it  to  his  son  George  Hay,  Jr.,  who  occupied 
it  until  his  death  in  1842. 

OeoTgQ  Hay,  8r.,  had  three  children,  James,  Sarah  and  George, 
Jr.  James  it  is  supposed  died  many  years  ago  without  issue.  Sarah 
married  one  Suttle,  and  had  two  children,  Sarah  and  Mary,  who 
are  the  four  plaintiffs  in  this  action. 

George  Hay,  Jr.,  married  Martha  Wesson,  who  before  her  mar- 
riage had  two  illegitimate  children,  George  Wesson  and  Mary  Wes^ 
son,  and  none  after  marriage.  George  Hay,  Jr.,  left  a  will  in  which 
he  devised  the  land  to  his  wife  Martha  for  life,  and  after  her  death 
to  his  son  George  Wesson  in  fee.  George  Wesson  died  during  the 
continuance  of  the  life  estate  of  his  mother,  Martha. 

The  plaintiffs  claim  the  land  as  the  heirs  of  George  Hay,  Jr.,  the 
person  last  actually  seised  of  the  land,  contending  that  as  George 
Wesson  died  during  the  continuance  of  the  particular  estate,  and 
consequently  never  having  had  actual  seisin,  the  land  descended 
upon  his  death  to  the  heirs  of  G^rge  Hay,  Jr.,  who  created  tho 
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remainder  in  George  Wesson,  and  was  the  person  last  aottudly  seised 
of  the  land  in  fee  simple. 

The  defendants  claim  under  the  deeds  of  oonveyance  from  Martha 
Webby  the  plaintiff,  and  Mary.  Snttle,  the  illegitimate  daughter 
of  Martha  Suttle,  the  wife  of  Oeorge  Hay  and  sister  of  Ge<»>ge 
Wesson. 

We  deem  it  unnecessary  to  inquire  whether  the  defendants  had 
any  title  to  the  land.  The  plaintiffs  must  recoyer  upon  the  strength 
of  their  own  title,  and  we  therefore  proceed  to  address  ourselves  to 
the  question  whether  the  plaintiffs  have  title. 

This  question  is  not  free  from  difiSculty,  but  the  complexity  of 
the  subject  is  mainly  attributed  to  confounding  the  estates  of  rever- 
sions and  remainders,  which  though  having  some  resemblance  to 
each  other  are  quite  distinguishable.  Blackstone  defines  a  re- 
mainder to  be  an  estate  limited  to  take  effect  and  be  enjoyed  after 
another  estate  is  determined;  and  ifc  not  only  requires  a  particular 
estate  to  support  it,  but  it  must  vest  in  the  grantee  during  the  con- 
tinuance of  the  particular  estate,  or  eo  instanti  that  it  determines. 
2  BL  Oom.  163-168.  The  same  author  defines  a  reversion  to  be 
"  the  residue  of  an  estate  left  in  the  grants  to  commence  in  posses- 
sion after  the  determination  of  some  particular  estate,  granted  out 
by  him.  A  reversion  is  therefore  not  created  by  deed  or  writing, 
but  arises  from  construction  of  law.  A  remainder  can  never  be 
limited,  unless  either  by  deed  or  devise.''    2  Bl.  Oom.  175-6, 

There  is  a  marked  difference  in  some  of  their  incidents,  notably 
in  the  liability  for  debts,  and  in  the  modes  of  descent.  A  remain- 
derman was  not  liable  for  the  debts  of  the  grantor  from  whom  he 
derived  the  estate,  whilst  a  reversioner  was  bound  to  pay  his  an- 
cestor's specialty  debts,  to  the  extent  of  the  value  of  his  reversion; 
and  at  common  law  a  reversion  descends  like  the  old  inheritance, 
of  which  indeed  it  is  a  part,  in  the  same  line  therewith  and  keeping 
to  the  blood  of  the  same  first  purchaser;  whilst  a  remainder  is  a  new 
estate,  acquired  by  purchase,  and  passes  into  the  line  of  a  new  pur- 
chaser, 2  Minor's  Institutes,  page  442,  and  this  position  is  sup- 
ported by  Sir  Wm.  Blackstone,  who  lays  down  the  doctrine,  that 
**  If  one  seised  of  a  particular  estate  in  fee,  makes  a  lease  for  life 
with  reversion  to  himself  and  heirs,  this  is  properly  a  mere  rever- 
sion, to  which  rent  and  fealfcy  shall  be  incident,  and  which  shall 
only  descend  to  the  heirs  of  his  father's  blood  and  not  to  his  heirs 
general,  as  a  remainder  limited  to  him  would  do.    2  Bl.  Oom.  177. 
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This  seems  to  be  a  clear  recognition  of  the  doctrine^  that  when  one 
owning  the  fee  simple  conveys  it  to  one  for  life,  remainder  to  an- 
other, that  remainderman  tidies  by  purchase  and  becomes  a  new 
stirps  of  the  inheritance;  and  we  think  that  is  the  principle  to  be 
gathered  from  the  authorities. 

The  counsel  for  the  plaintiffs  seems  to  hare  relied  chiefly  upon 
the  decision  of  Lawrence  v.  PUt^  1  Jones,  344,  which  was  decided 
before  the  rule  was  changed,  which  required  that  **  inheritanoe 
should  lineally  descend  to  the  person  who  died  last  actually  seised." 
But  it  is  no  authority  for  the  position  maintained  by  the  defend- 
ants' counsel.     The  decision  in  that  case  was  right. 

There  the  person  owning  the  estate  in  fee  simple,  and  actually 
seised  thereof,  died  leaving  several  children.  His  widow  had  dower 
assigned  her  in  the  parcel  of  land  in  controversy.  Upon  a  partition 
among  the  children,  the  portion  allotted  to  one  of  the  daughters 
was  covered  by  the  dower.  This  daughter  died  before  the  widow, 
leaving  a  grandson  who  died  without  issue,  and  his  father,  the 
plaintiff,  claimed  the  land  under  the  provision  of  the  rule  of  de- 
scent, Bevised  Statutes,  chap.  38.  It  was  held  that  he  could  not 
recover,  for  his  son  was  not  heir  to  his  grandmother,  because  she 
was  never  actually  seised  of  the  estate  in  fee  simple.  The  court 
held  the  rule  to  be,  as  to  reversions  and  remainders  expectant  upon 
estates  in  freehold:  ^'  That  unless  something  is  done  to  intercept 
the  descent,  they  pass  when  the  particular  estate  falls  in,  to  the  per« 
son  who  can  make  himself  heir  of  the  original  donor,  who  was 
seised  in  fee  and  created  the  particular  estate,  or  if  it  be  an  estate 
by  purchase,  the  heir  of  him  who  was  the  first  purchaser  of  such 
reversion  or  remainder. 

In  laying  down  the  rule  the  court  omitted  one  very  important 
element  of  the  rule,  to-wit,  when  the  remainder  or  reversion  comes 
by  descent,  as  it  was  .in  that  case,  all  the  authorities  agree  that 
where  there  is  an  estate  for  life  and  remainder  over,and  the  remain- 
derman dies  pending  the  particular  estate,  the  estate  descends  to 
the  donor  who  erected  the  particular  estate,  or  to  him  who  can 
make  himself  heir  to  such  donor;  but  this  is  only  when  the  remain- 
der, like  the  reversion,  comes  by  descent,  as  was  the  case  in  Lav)- 
rence  v.  Piit;  supra.  It  is  true,  remainders  are  created  by  deed  or 
writing,  but  the  estate  is  sometimes  created  so  that  what  is  called 
a  remainder,  is  in  effect  only  a  reversion;  as,  for  instance,  when  an 
estate  is  given  to  one  for  life,  remainder  to  the  right  heirs  of  the 
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gnuitor^  2  Wash.  Beal  Property^  693;  Burton  Beal  Property^  51, 
and  this  must  be  the  kind  of  remainder  classed  with  rcyersions 
vhich  go  to  the  donor  or  to  him  who  can  make  himself  heir  to  him; 
but  it  cannot  be  that  when  the  owner  of  the  fee  conyeys  it  by  deed 
or  will  to  one  for  life  and  after  his  death  to  another  in  remainder 
in  fee,  that  the  estate  could  under  any  circumstances  return  to  the 
donor,  for  he  has  parted  with  all  his  interest,  and  according  to  the 
rule  as  laid  down  by  the  court  in  Lawrence  v.  Pitt,  the  person  who 
claims  the  estate  must  make  himself  heir  to  the  remainderman 
who  is  the  first  purchaser  of  the  remainder.  Because  being  the 
first  purchaser  of  the  remainder,  he  thereby  becomes  a  new  stirps 
of  the  inheritance. 

The  distinction  lies  in  acquiring  the  remainder  or  reversion  by 
descent  or  purchase.  In  the  one  case  it  goes  to  the  donor  who 
created  the  estate,  for  it  is  the  old  inheritance^  and  in  the  other  it 
goes  to  the  heirs  of  the  remainderman,  because  his  estate  was  ac- 
quired by  purchase,  and  falls  into  a  new  line  6f  descent.  This  dis- 
tinction is  recognized  by  all  the  authorities.  Washburn,  in  his 
work  on  Beal  Property,  voL  3,  p.  13,  uses  this  language:  '^  As  there 
can  be  no  actual  seisin  and  possession  of  a  remainder  or  reversion 
dependent  upon  a  particular  estate  of  freehold,  although  the  same 
will  descend  through  a  line  of  successive  heirs  until  the  estate  vests 
in  some  one  in  possession,  the  rule  of  the  common  law  seems  to  be 
this:  If  such  remainder  or  reversion  comes  bv  descent  from  the 
donor  of  the  particular  estate  who  created  the  same,  the  person 
who  claims  it  when  it  vests  in  possession  must  trace  his  descent 
from  the  donor  who  was  last  actually  seised,  irrespective  of  all  who 
in  the  meantime  may  have  been  entitled  to  the  same  as  heirs,  the 
donor  or  creator  of  the  particular  estate  being  the  stirps  from  which 
the  descent  of  the  one  who  is  to  take  is  to  be  traced.  But  it  would 
be  competent  for  any  one  to  whom  such  right  had  descended  to  have 
sold  it  or  divided  it,  whereby  the  grantee  or  devisee,  as  purchaser, 
would  have  constituted  a  new  stirps,  and  he  would  take  the  estate, 
when  it  vested  in  possession,  who  could  trace  the  descent  to  him- 
self from  such  new  stirps.'' 

Judge  Kent  says,  ^  It  is  a  well  settled  rule  of  the  common  law, 
that  if  the  person  owning  the  remainder  or  reversion  expectant  upon 
the  determination  of  a  freehold  estate,  dies  during  the  continuance 
of  the  particular  estate,  the  remainder  or  reversion  does  not  descend 
to  his  heir,  because  he  never  had  a  seisin  to  render  him  the  stock 
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or  terminns  of  an  inheritanoe/'  The  learned  judge  in  this  passage 
evidently  has  reference  to  such  reversions  and  remainders  as  oome 
by  descent,  for  he  grooeeds  to  add  as  a  part  of  the  rale:  **  The  estate 
will  descend  to  the  person  who  is  heir  to  him  who  created  the  free- 
hold estate,  provided  the  remainder  or  reversion  descends  from  him; 
or  if  the  expectant  estate  had  been  purchased,  then  he  must  make 
himself  heir  to  the  first  purchaser  of  such  remainder  or  reversion, 
at  the  time  when  it  comes  into  possession.  The  purchtoer  becomes 
t(  new  stock  of  descent,  and  on  his  death,  the  estate  passes  directly 
to  his  heirs  at  law/'  With  only  slight  variation  in  the  phraseology, 
IB  the  rule  laid  down  by  Bevbbly,  J.,  in  the  case  of  Vand&r* 
heyden  v.  Orandally  2  Den.  24,  which  is  as  follows:  ''It  is  a  well 
known  rule  in  the  law  of  descent,  that  a  reversion  or  remainder 
expectant  on  a  freehold  estate  will  not,  during  the  continuance  of 
stich  freehold  estate,  pass  by  descent  from  a  person  in  whom  a  title 
thereto  had  vested  by  descent,  as  a  new  stock  of  inheritance,  unless 
some  act  of  ownership  which  the  law  regards  as  equivalent'  to  an 
actual  seisin  of  a  present  estate  of  inheritance  had  been  exercised 
\j  the  owner  over  such  expectant  estate.  But  it  is  otherwise  when 
the  future  estate  was  acquired  by  purchase,  because  the  purchaser 
becomes  a  new  stock  of  descent,  and  on  his  death  the  estate .  passes 
directly  to  his  heirs  at  law." 

We  understand  what  is  meant  by  the  qualification  of  the  rule 
expressed  in  the  sentence, ''  unless  some  act  of  ownership  which  the 
law  regards  as  equivalent  to  an  actual  seisin,''  is  when  the  rever- 
sioner or  remainderman,  to  whom  the  estate  has  come  by  descent, 
eonveys  his  estate  to  a  stranger,  he  is  a  purchaser  and  as  such 
becomes  the  stirps  of  a  new  stock  of  descent,  and  any  one  claiming 
the  land  after  his  death  must  make  himself  heir  to  him  and  not  to 
the  original  donor  from  whom  the  estate  was  originally  derived. 
The  conveyance  takes  the  estate  out  of  the  old  line  of  inheritance 
and  puts  it  in  one  entirely  new.  That  being  so,  a  fortiori  is  the 
effect  of  a  conveyance  by  deed  or  devise  from  the  original  owner  to 
one  for  life,  remainder  in  fee  to  a  stranger,  where  the  absolute 
estate  is  parted  with. 

.  The  rules  above  cited  would  seem  to  embody  these  three  propo- 
sitions: 

(I.)  When  the  reversion  or  remainder  expectant  upon  a  freehold 
estate  comes  by  descent,  and  the  reversioner  or  remainderman  dies 
during  the  continuance  of  the  particular  estate,  he  who  would  claim 
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the  estate  by  inheritonoe  must  make  himfielf  heir  to .  the  original 
donor,  who  erected  the  partioalar-  estate,  for  it  js.  the  old  inheritri 
ance.  .i...us..-j- 

(!2.)  Where  the  geerersion  or  remainder  comes  by  descent,  and 
before  the  determination  of  the  particular  estate  it  is  conveyed  by 
deed  or  devise  to  a  stranger,  the  donee  takes  by  purchase;  he 
becomes  a  new  stock  of  descent  and  the  estate  will  descend  to  his 
heirs.  .Kv.-Mri    .         ./.m^'' 

(3.)  Where  the  remainder  ox:  reyersion  is  acquired  by  purchase, 
then  he  who  would  claim  the  estate  must  make  himself  heir  to  the 
first  purchaseiv^  the  remainder  or  rei^ersi^n  at  ithe^'time  when  it 
comes  into  possession;  for  the  remainderman  or  reversioner,  by  suck 
purcnase.  has  become  a  newstirps  of. descent  , 

This  last  proposition,  in  addition  to  the  authorities  already  cited, 
is  supported  by  the  following:  In  Dut  v.  HtUion^  3  Boa.  &  Pul. 
650,  iMtAsAis^AWSkWyOi  J.',  in  speaking  of  tevef^ions  and  remaii\- 
ders,  after  citing  numerous  autkorities*  uses  this  language:  ''  These^ 
and  many  other  cases,  which  I  shall  forbear  to  mention,  prove  that 
where  there  is  an  intermediate  estiEiie  (freehold),  there  is  no  seisin, 
though  as  I  before  observed,  if  a  man  purchase  a  reversion  exp^ct^nt 
upon  a  freehold,  it  will  descend  to  hisKeirs,  though  it  has  never  come 
into  ppMe<98ion;^^d  'Stf.r^<>n!<?n\Sea/  Property  ^  p.  48,  thus  mentiona 
the  same  doctrine:  /'If  a  person  h^s  purchased^  u  e.,  acquired  ,bj: 
conveyance,  or  devise,  lands  and  tenements  in  fee  simple,  of  whioh^ 
from  the  nature  of  the  estate  he  cannot  obtain  seisin,  these  on  his 
intestacy  will  descend  to  his  heirs.  Of  such  a  nature  is  a  remainder 
expectant  upon  a  particular  estate  of  freehold,  and  this  remainder^; 
vesting  in  the  heir  by  descent,  will  not,  if  it  remiun  untoUedn, 
descend  to  his  heir,  as  such,  but.  still  to  the  heir  of  the  first  pur-, 
chaser,"  which  we  find  thus  illustrated  by  another  author:  ^'  If  A., 
the  reversioner,  remainderman,  or  executory  devisee,  died  before  th^. 
event  which  brought  the  interest  into  possession,  such  interest  did, 
not  so  attach  in  B.  the  then  heir  of  A.,  as  to  carry  it  upon  B.'s  death, 
to  C,  the  heir  of  B.;  but  D.,  the  heir  of  A.  at  the  time  of  the  interest 
falling  into  possession  was  entitled."  Hnbback  Ev.  of  Succession, 
186;  Oh.  16a;  Butler's  Note,  6. 

Our  conclusion  is,  the  plaintifb  cannot  establish  a  title  to  the. 
land  in  controversy  by  claiming  as  heirs  of  George  Hay,  Jr.,  and  ar^; 
therefore  not  entitled  to  recover  in  this  action. 

1^6  judgment  of  the  Superior  Court  is  therefore  reversed^  imdf 
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judgment  must  be  entered  here  that  the  defendantfi  go  without  day 
and  reoovw  the  ooBte  of  the  appeal 
Brvor. 


Williams  y.  OLunr. 
(»N.a«i8.) 


M  an  aflHon  b^  nn  apparant  principal  against  an  apparent  anzefy  on  a  sealed 
note  for  oontribatioii»  evidence  ia  competent  to  show  that  both  were  prind- 
pals. 


ACTION  for  contribution.    The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

Clmneni  d  OaUher,  for  plaintiffs. 
D.  Jf.  FureheSf  for  defendant. 

Ashe,  J.  The  plaintiffs  Joseph  Williams  and  Nathaniel  Boyden, 
and  defendant's  testator  executed  a  sealed  note  to  J.  C.  Conrad, 
guardian  of  certain  minor  heirs,  which  is  in  the  following  form: 
**  We,  Joseph  Williams,  Jr.,  as  principal,  and  N.  Boyden  and  Tyre 
Glenn  as  sureties,  promise  to  pay,"  etc.  Boyden  paid  one-third  of 
the  amount  of  the  note,  and  plaintiff  the  residue,  and  brought  this 
action  againsfc  the  defendant  as  executor  of  Tyre  Olenn  for  contribu- 
tion. The  defendant  contended,  that  upon  the  face  of  the  note,  his 
testator  was  only  surety  for  Joseph  Williams,  and  was  not  liable  to 
him  for  contribution.  The  ])laintiff  alleged  in  his  complaint  and 
offered  to  prove  on  the  trial,  that  the  said  note  was  given  upon  a 
consideration  for  the  common  benefit  of  the  three  parties  who  signed 
it,  and  that  it  was  agreed  at  the  time  of  its  execution  that  they  were 
all  three  to  be  equally  liable  as  principal,  but  that  upon  the  sugges- 
tion of  the  attorney  who  drew  the  note,  that  the  law  required 
guardians  to  take  notes  with  good  security,  it  was  drawn  in  the  form 
as  il  Joseph  Williams  was  principal  and  the  others  sureties. 

The  defendant  objected  to  this  evidence  upon  the  ground  that  it 
would  alter,  contradict  and  vary  the  written  agreement  of  the  parties. 
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His  honor  sustained  the  objection,  so  that  the  question  presented 
for  our  consideration  is,  when  a  note  is'  signed  by  one  person  as 
principal  and  others  as  sureties,  is  it  competent  for  him,  who  appears 
upon  the  face  of  the  note  as  principal,  after  paying  the  amount  of 
the  note,  in  an  action  for  contribution  against  those  who  appear  to 
be  sureties  only,  to  offer  parol  evidence  to  show  that  they  were  all 
principals  and  equally  liableP 

This  is  the  first  time  this  question  has  been  presented  to  this 
court  for  adjudication.  Questions  somewhat  similar  were  decided 
in  WAfare  v.  Thompson,  83  *N.  0.  276;  Cole  y.  Fox,  83  N.  0.  463, 
and  Goodman  t.  Litakor,  84  N.  0.  8;  s.  c,  37  Am.  Kep.  602.  These 
cases  differ  from  this,  in  that  there  they  all  appeared  to  be  princi- 
pals upon  the  face  of  the  instrument,  and  parol  eridence  was  admit- 
ted to  show  the  fact  of  suretyship,  upon  the  principle  that  it  would 
be  inequitable  for  the  creditor,  after  knowledge  of  the  suretyship, 
to  do  any  act  impairing  the  rights  of  the  surety,  and  it  could  make 
no  difference  whether  the  fact  was  brought  to  the  knowledge  of  the 
creditor  by  the  instrument  itself  or  by  extrinsic  evidence. 

In  this  case,  one  of  the  parties  appears,  upon  the  face  of  the 
instrument,  to  be  principal,  and  the  others,  sureties,  and  it  b  pro- 
posed by  the  plaintiff,  the  nominal  obligor,  to  show  thai  they  are 
all  principals.  The  defendant  resists  the  proposition  of  the  plain- 
tiff, and  to  sustain  his  position  his  counsel,  in  his  brief,  has  cited 
numerous  authorities,  both  text-writers  and  decisions  of  this  court, 
to  establish  the  fact  that  parol  evidence  is  not  admissible  to  con- 
tradict, add  to,  or  vary  a  contract  in  writing.  That  doctrine  is 
admitted.  But  it  has  no  application  to  a  case  like  this.  The 
principle  laid  down  in  those  authorities,  and  relied  upon  in  support 
of  the  defendant's  position,  applies  to  actions  upon  notes  between 
the  parties  thereto,  but  has  no  application  to  actions  between  the 
makers  or  obligees  of  notes  or  bonds,  for  contribution.  In  the  lat- 
ter cases,  it  is  well  settled,  we  think,  by  the  overwhelming  weight 
ot  authority,  that  parol  evidence  is  admissible  to  show  the  relation 
subsisting  between  the  makers  of  a  note  to  each  other,  and  especi- 
ally so  in  courts  like  ours,  where  the  distinction  between  actions  at 
law  and  suits  in  equity  are  abolished.  Such  proof  does  not  contra- 
dict, add  to,  or  vary  the  terms  of  the  contract,  but  it  simply  proves 
a  fact  outside  of  and  beyond  such  terms.  It  is  a  tact  collateral  to 
the  contract  and  no  part  of  it  It  is  not  to  affect  the  terms  of  the 
contract,  but  to  prove  a  collateral  contract  and  rebut  a  presumption; 
Vol.  LIU  — 68 
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Brant  Suretyship  and  Guaranty,  17,  and  applied  as  well  to  bonds 
as  promissory  notes.  Ibid  18.  In  Robinson  v.  LyUy  10  Barb.  512; 
it  was  held  that  '^as  between  the  makers  of  a  promissory  note  and 
the  holders  all  are  alike  liable,  all  are  principals;  but  as  betwerai 
themselves,  their  rights  depend  upon  other  questions,  which  are 
the  proper  subject  of  parol  evidence.  On  the  trial  of  an  action 
therefore  between  the  signers  of  such  a  note,  it  is  right  to  receive 
extrinsic  proof  to  show  which  of  the  parties  signed  the  note  as 
principal  and  which  as  sureties."  To  the  same  effect  is  Sisson  v. 
Barrett,  2  N.  Y.  406. 

The  distinction  is  this:  As  between  the  makers  and  payee  of  a 
note,  it  is  made  for  the  purpose  of  being  the  proof  of  the  contract, 
and  is  the  exclusive  proof  of  the  contract,  and  cannot  be  contra- 
dicted by  extrinsic  proof.  The  only  exception  to  this  rule  is  in  the 
class  of  cases  like  Thompson  v.  Welfare  and  the  other  cases  of  that 
character  cited  above.  But  as  between  the  signers,  it  was  not 
made  or  intended  to  be  exclusive  proof  of  the  agreement  or  relation 
between  them.  That  may  be  shown  by  parol  proof.  '^  The  makers, 
though  all  appearing  to  be  joint  principals,  may  be  shown  to  be 
some  principals  and  some  sureties;  an  apparent  principal  may  be 
shown  to  be  a  surety— an  apparent  surety,  a  principal."  Adams  v. 
Flanagan,  36  Vt.  400,  and  Lathrop  v.  Wilson,  3  Vt  604.  Where 
one  of  two  parties  to  a  note  signed  with  the  addition  of  surety  to 
his  name,  and  the  other  without  any  addition,  it  was  held  that  the 
legal  presumption  was  that  the  signer  who  had  the  word  surety  at- 
tached to  his  name  was  surety,  but  it  was  not  conclusive,  and  that 
the  real  purpose  and  relation  of  the  parties  might  be  shown  by 
parol.  To  the  same  effect  is  Barry  v.  Ransom,  12  N.  Y.  462 ;  La^ 
ham  V.  Barnes,  2  Vt.  213;  Keith  v.  Goodwin,  31  Vt.  268. 

These  decisions,  m  the  courts  of  New  York  and  Vermont,  are 
supported  by  the  decisions  in  other  States  on  this  subject,  notably 
among  which  are  Lacy  v.  Loftin,  *'Z%  Ind.  324;  KMy  v.  OiUespie, 
12  Iowa,  55;  Crosby  v.  Wyait,  28  Me,  150;  Oldham  v.  Brown,  28 
Ohio  St.  41.  We  might  cite  other  authorities  but  we  consider 
these  sufficient  to  fortify  the  proposition  contended  for  by  the 
plaintiff. 

1'he  fact  is  not  overlooked  that  the  decisions  cited  are  mostly 
upou  matters  arising  upon  promissory  notes.  But  the  same  reasons 
apply  with  equal  force  to  sealed  instruments.  Brant  Suretyship 
and  Guaranty,  18;  FinoUr  v.  Alexander,  1  Heisk.  425;  Oreig  v. 
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Hedriek,  5  W.  Va.  140;  Kennebeck  Bank  v.  Turti^r^  2  Greenl.  42, 
where  a  party  was  permitted  to  show  by  parol  eyidence  the  actual 
capacity  in  which  he  became  a  party  to  the  obligation. 

The  inYeBjkigation  of  the  question  leaos  us  to  the  conclusion  that 
there  is  an  error. 

The  judgment  of  the  Superior  Oourt  is  therefore  reversed,  and 
this  opinion  must  be  certified  to  the  Superior  Court  of  Yadkin 
county,  that  venirB  de  novo  may  be  awarded. 

Error. 

Judgment  rev0n9d. 


TOBBBirCB  Y.    DaYIDSOK. 

<9SN.  0.487.) 
SioemUor  and  adminUtraior — diUgeTiee  in  eoOeeHnff, 

To  secure  a  debt  due  an  estate,  an  administrator  made  a  farther  loan  and  took 
a  mortgage  to  cover  the  whole.  The  debtor  was  embarrassed  ;  the  original 
debt  could  not  probably  have  been  collected,  and  the  debtor  refused  to  secure 
it  without  a  farther  advance.  The  debtor  became  insolvent  and  the  mort- 
gage proved  insufficient.  SM,  that  the  administrator  was  not  liable  for  the 
loss. 

ACTION  on  administrator's  bond.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Cfeorge  B.  Wilsan,  for  plaintifb. 
W.  P.  Bynum,  for  defendants. 

Smith,  0.  J.  J.  T.  Davidson  died  intestate  in  March.  1874, 
and  soon  after  letters  ot  administration  issued  to  the  defendant, 
E.  C.  Davidson,  who,  with  the  other  defendants  as  sureties,  gave 
the  bond  on  which  the  present  action  is  brought  by  some  of  the 
distributees  to  recover  their  share  in  the  estate. 

Among  the  effects  which  passed  into  the  possession  of  the  admin* 
istrator  were  four  promissory  notes  executed  by  R.  D.  Graham, 
respectively,  in  the  months  of  June,  August,  September  and  No- 
vember previous,  and  which  matured  twelve  months  after  their  sev- 
eral dates.  They  were  unsecured,  and  the  administrator,  appre- 
hensive of  loss  from  the  large  indebtedness  of  the  maker,  endeav« 
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ored  to  afFect  a  settlement,  and  after  repeated  efforts  obtained  from 
him  the  promise  of  a  mortgage  on  a  lot  in  Charlotte.  Afterward, 
and  at  the  solicitation  of  the  administrator,  on  his  making  an  addi- 
tional loan  and  extending  the  time  of  payment,  he  procured  a 
mortgage  from  Graham  on  said  lot  and  several  others,  in  value 
deemed  amply  sufiBcient  to  secure  the  debt.  The  deed  bears  date 
September  25,  1875,  and  was  registered  the  next  month.  It  author- 
ized a  sale  by  the  mortgagee  in  case  of  default  after  the  expiration 
of  the  year.  The  property  thereafter  declined  in  value,  and  in  the 
expectation  of  improvement,  the  sale  was  deferred  until  September, 
1877,  when  suit  was  brought  for  a  foreclosure,  and  under  a  decree 
of  the  court  the  lots  were  sold  in  March,  1878,  for  $1,810  to  the 
administrator,  he  being  the  highest  bidder,  the  report  of  which 
sale  was  made  and  confirmed.  The  administrator  offers  to  surren- 
der the  property  to  the  distributees  on  being  exonerated  from  fur- 
ther liability  on  account  of  these  notes. 

The  registration  of  the  mortgage  was  postponed  with  the  mort- 
gagee's consent,  until  notified  by  Graham  to  have  it  done,  on  his 
promise  to  let  the  former  know  when  he  was  threatened  with  suits 
by  other  creditors,  and  declaring  if  the  administrator  attempted  to 
sue,  the  other  creditors  would  be  notified,  and  the  administrator 
must  look  to  the  mortgaged  property  alone  for  his  debt.  Judg- 
ments were  recovered  by  other  creditors  and  docketed  on  May  11, 
1877>  amounting  to  $30,000,  and  Graham  has  become  wholly  insol- 
vent. 

The  administrator  is  himself  a  distributee,  in  the  estate  of  the 
intestate  and  as  such  entitled  to  share  therein. 

Upon  these  findings  the  court  was  of  opinion  that  the  adminis- 
trator '^  did  not  exercise  due  diligence  in  the  collection  of  the 
notes,"  and  ruled  that  he  was  chargeable  for  their  full  amount. 
From  this  ruling  the  defendants  appeal,  and  it  is  the  only  matter 
involved  m  the  account  rendered  by  the  referee  open  to  examina- 
tion. 

We  do  not  assent  to  the  conclusion  of  law  deduced  from  the 
facts,  of  such  inattention  and  remissness  as  subjects  the  adminis- 
trator and  his  sureties  to  the  payment  of  the  entire  indebtedness, 
for  reasons  which  may  be  thus  summarily  stated: 

1.  Some  assurance  of  fidelity  to  the  trust  assumed  with  its  obli- 
gations is  furnished  in  the  fact  of  his  having  a  common  interest 
with  others  in  securing  the  fund  for  the  estate. 
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2.  He  acted  with  a  prudent  oaation  in  not  at  onoe  resorting  to 
coercive  measures,  and  prebipitating  an  unfavorable  result,  under 
the  menace  that  if  he  did  so  other  creditors  would  be  notified  and 
allowed  to  appropriate  to  their  demands  the  other  property  of  the 
debtor,  for  this  must  be  the  import  of  his  words,  that  in  such  case, 
the  administrator  would  not  be  allowed  to  share  with  them,  but 
must  be  content  with  what  he  had  already  secured  under  the  mort- 
gage. 

8.  He  pressed  his  claims  in  a  less  direct  manner,  suggested  by 
information  of  the  heavy  indebtedness  overhanging  the  debtor, 
and  his  precarious  financial  condition,  and  by  means  of  a  further 
loan  and  longer  indulgence,  secured  the  preferential  assignment  of 
property  considered  ample  for  the  amount  of  the  mortgage  debt. 

4.  The  delay  in  closing  the  mortgage  was  prompted  by  the  hope 
of  a  recovery  from  the  depreciation  which  had  fallen  upon  the  lots, 
and  as  soon  as  it  failed,  steps  were  taken  and  carried  out  for  the 

5.  To  prevent  greater  loss,  the  administrator  bid  off  the  lots  and 
now  offers  to  surrender  them  for  the  benefit  of  the  estate. 

Throughout  the  administrator  has  acted  with  an  earnest  desire 
to  save  the  debt  and  to  protect  the  trust  estate  from  loss,  and  even 
now  it  is  not  seen  wherein  he  has  been  deselict  in  duty  or  how  he 
could  have  better  managed  the  fund.  He  has  exercised  vigilance 
and  attention  in  his  efforts  to  promote  the  interests  committed  to 
his  care,  some  portion  of  which  was  personal  If  instead  of  pro- 
curing the  mortgage,  he  had  proceeded  by  action,  while  perhaps 
the  whole  might  have  been  saved,  the  indications  rather  are  that 
this  indebtedness  would  have  shared  the  fortune  of  the  large 
amounts  in  the  docketed  judgments,  and  with  more  reason  in  such 
case  would  a  personal  accountability  have  been  incurred,  had  he 
declined  to  take  the  offered  mortgage  upon  the  prescribed  terms. 

The  cases  cited  in  the  brief  of  counsel  for  the  appellee,  go  no 
further  than  to  demand  diligence  and  fidelity  in  the  discharge  of 
fiduciary  obligations,  and  prompt  action  when  it  does  not  endan- 
ger the  safety  of  the  fund.  But  if  coercive  measures  vigorously 
pushed  are  likely  to  result  in  loss,  the  fiduciary  is  not  required  to 
adopt  them,  for  a  prudent  regard  to  the  interests  committed  to  his 
hands  is  quite  as  much  a  duty  as  active  conduct  under  other  cir- 
oamstances.  In  a  case  where  an  executor  was  sought  to  be  held 
mpoDsible  for  retaining  certain  Mexican  bonds  until  their  depre* 
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ciation  caused  a  Iobs,  Sir  C.  C.  Pbpys,  master  of  the  rolls,  used 
this  language:  **  I  have  found  no  case  and  none  has  been  produced 
in  which  an  executor  has  been  called  upon  to  bear  the  loss  that  has 
arisen,  because  in  the  bona  fide  exercise  of  a  reasonable  discretion, 
the  conclusion  he  came  to  has  turned  out  unfortunately/'  Buz- 
Urn  y.  Buxton,  1  Mylne  &  Craig,  80. 

But  we  have  been  referred  to  a  recent  case,  the  report  of  which 
is  not  accessible,  the  facts  of  which  are  found  in  10  Jacobs'  Fisher's 
Digest,  15,820,  briefly  stated,  are  very  similar  to  the  present. 

A  testator  died  in  possession  of  certain  notes,  which  coming  into 
the  hands  of  his  executor,  were  presented  to  the  debtor  for  pay- 
ment. This  the  latter  was  unable  to  meet  unless  by  selling  certain 
real  estate  under  mortgage,  sufficient  as  he  believed  to  discharge 
both  the  mortgage  debt  and  that  of  the  executor.  The  mortgagees 
made  further  adyances  but  no  payments  were  made  to  the  execu- 
tor. Being  again  pressed  the  debtor  filed  a  liquidation  petition 
that  he  said  he  would  have  resorted  to  in  case  he  had  been  pressed 
at  an  earlier  period.  It  was  sought  to  charge  the  executor  with 
the  loss  of  the  debt,  and  it  was  held  that  he  was  not  liable,  as  no 
such  negligence  was  shown  as  to  put  that  burden  upon  him. 

The  proper  measure  of  fiduciary  liability  where  loss  has  been  sus- 
tained is  laid  down  with*many  adjudications  inlts  support,  in  the 
recent  case  of  Patterson  v.  Wadeworth^  89  N.  C.  407,  in  quoted 
words,  as  follows:  '^  Executors  should  not  be  held  responsible  as 
insurers.  All  that  a  sound  public  policy  requires  is  that  they  shall 
act  in  good  faith  and  with  ordinary  care." 

More  cannot  be  reasonably  demanded,  nor  does  the  law  impose  a 
higher  obligation  at  the  peril  of  individual  loss. 

Tested  by  this  just  and  salutary  rule,  we  shall  find  in  the  con- 
duct of  the  administrator  in  the  management  of  these  notes  no 
other  than  an  earnest  desire  to  save  of  them  all  that  he  could,  and 
the  use  of  such  means  as  seem  to  assure  advantage  to  the  estate. 
He  had  at  one  time,  apparently  at  least,  secured  the  entii*e  debt;, 
and  the  delay  was  a  condition  upon  which  the  mortgage  deed  was 
obtained,  and  the  subsequent  forbearance  of  sale  was  prompted  by 
an  unwillingness  to  sacrifice  the  property,  and  in  the  hope,  though 
it  ended  in  disappointment,  that  there  would  be  a  reaction  from 
the  depreciated  market  value  in  real  estate. 

It  does  not  appear  what  or  whose  money  was  used  in  the  loan  by 
which  the  conveyance  was  obtained.    Nor  is  it  of  any  moment  to 
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inquire^  aince  without  objection  the  whole  proceeds  of  sale  are  ap- 
jriied  to  the  notes  in  controversy,  and  thereby  no  detriment  on  this 
account  comes  to  the  estate. 

The  report  of  the  referee  exonerates  the  administrator  from  this 
loss^  and  the  plaintiff's  exception  thereto  was  sustained  by  the 
court.  In  this  ruling  there  is  error  and  the  defendant's  exception 
to  the  reformed  account  in  this  feature  must  be  upheld.  There  is 
error  in  the  ruling  by  which  the  defendants  are  charged  with  the 
entire  debt  and  with  the  costs  of  the  suit  of  foreclosure,  and  these 
will  be  stricken  out  To  this  end  it  is  referred  to  the  clerk,  and 
when  the  account  is  corrected  the  plaintiffs  are  entitled  to  judgment 
for  what  may  then  be  found  due  to  them. 

Bnror, 

JudgfnmU  reversed. 


Savage  t.  Knight. 

CBS  N.  G.  ML) 

AiHffnmetU  far  creditors  — fraud  —  innoeenes  oftueignee. 

The  inoooenee  of  the  aasignee  and  beneficiaries  will  not  render  valid  an  assign- 
ment for  the  benefit  of  creditors  made  with  intent  to  hinder  and  delay  one 
creditor. 

ACTION  to  recover  land.     The  opinion  states  the  pomt.     The 
defendant  had  judgment  below. 

/.  L.  Bridffers,  Jr.y  and  Haywood  di  Hay  woody  for  plaintiff. 
Connor  &  Woodard,  for  defendants. 

AfiHE,  J.  His  honor  charged  the  jury,  'Hhat  if  the  deed  of  trust 
was  made  with  the  intent  to  hinder,  delay  and  defraud  the  credi- 
tors of  Knight  or  any  one  of  them,  the  deed  was  void,  but  to  have 
that  effect  the  plaintiff  must  show  that  the  fraud  was  participated 
in  by  the  cestui  que  trust  Jones,  who  drew  the  deed." 

We  tidink  the  instruction  was  erroneous,  and  must  have  misled 
the  jury,  and  the  error  consisted  in  qualifying  the  first  part  of  the 
charge,  with  the  addendum,  ''  that  to  have  that  effect  the  plaintiff 
must  show  that  the  fraud  was  participated  in  by  the  cestui  que 
trust  Jones,  who  drew  the  deed.**    We  have  been  unable  to  meet 
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with  any  case  where  the  validity  of  a  deed  is  made  to  depend  upon 
the  participation  of  tiie  draaghtsman  in  the  fraud,  alleged.  Ac- 
cording to  the  evidencey  Jones  was  an  innocent  cestui  que  trusty  usai.. 
why  select  him  as  the  person  whose  participation  in  the  fraud ,  if 
there  was  one,  instead  of  Lawrence,  who  was  also  a  cestui  que  trusty 
and  who  according  to  the  evidence,  upon  his  own  testimony,  did 
not  only  participate  in,  but  instigated  the  fraud. 

If  his  honor  had  instructed  the  jury  that  the  participation  of 
Lawrence,  or  any  one  of  the  persons  who  were  secured  by  the  deed 
of  trust,  was  necessary  to  establish  the  fraudulent  character  of  the 
deed,  it  is  most  probable  that  the  verdict  of  the  jury  would  have 
been  different. 

We  are  of  the  opinion  when  the  judge  charged  the  jury  '*  that  if 
the  deed  of  ttust  was  made  with  the  intent  to  hinder,  delay  or  de- 
fraud the  creditors  of  Knight,  or  any  one  of  them,  the  deed  was 
void,"  he  should  have  stopped  there  and  not  have  qualified  his 
charge  with  the  additional  remarks,  for  such  we  understand  to  be 
tlie  law  iti  this  State. 

We  are  aware  that  there  is  a  diversity  of  adjudications  in  differ- 
ent States  apon  this  question.  In  New  York,  for  instance,  it  is  held 
that  in  deeds  of  assignment  the  intent  of  the  assignor  to  hinder, 
delay  and  defeat  creditors  is  sufficient  to  vitiate  an  assignment, 
without  any  participation  on  the  part  of  the  assignee  or  those  for 
whose  benefit  the  assignment  is  made.  But  in  some  of  the  other 
States  it  is  held  that  no  matter  how  fraudulent  may  be  the  intent  of 
the  assignor  of  a  deed  of  assignment,  the  deed  will  be  valid  against 
unsecured  creditors,  unless  the  fraudulent  purpose  of  the  assignor 
is  participated  in  by  the  assignees  or  the  cestui  que  trust. 

So  far  as  we  are  able  to  come  to  any  thing  like  a  definite  conclus- 
ion from  the  conflicting  adjudications  on  the  subject,  the  decisions 
in  this  State  rather  concur  with  those  of  New  York.  We  have 
substantially  re-enacted  the  statute,  13  Elizabeth,  iu  this  State,  act 
of  1815,  the  Code,  section  1545,  which  reads:  'Tor  avoiding  and 
abolishing  feigned,  covinous  and  fraudulent  gifts,  grants  and  alien- 
ations, conveyances,  bonds,  suits,  judgments  and  executions,  as 
well  of  lands  and  tenements  as  of  goods  and  chattels,  which  may  be 
contrived  and  devised  of  fraud,  to  the  purpose  and  intent  to  delay, 
hinder  and  defraud  creditors  and  others  of  their  just  and  lawful 
actions  and  debts,  every  gift,  grant,  alienation,  bargain  and  con- 
veyance of  land,  tenements  and  hereditaments,  goods  and  chattels. 
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by  writing  or  otherwise,  and  every  bond,  suity  judgment  and  exe- 
cution at  any  time  had  or  made,  to  or  for  any  intent  or  purpose 
last  before  declared  and  expressed,  shall  be  deemed  and  taken  (only 
as  against  that  person,  his  heirs,  executors,  administrators  and 
assigns,  whose  actions,  debts,  accounts,  damages,  penalties  and  for*- 
feitures,  by  such  covinous  or  fraudulent  devices  or  practices  afore- 
said, are,  shall  or  might  be  in  anywise  disturbed,  hindered,  delayed 
or  defrauded)  to  be  utterly  void  and  of  no  efFect. " 

The  provisions  of  the  statute  are  so  plain  that  *'  he  who  runs  may 
read.''  It  is  a  remedial  statute,  and  should  be  construed  so  as  to 
abridge  the  mischief  and  enlarge  the  remedy.  We  cannot  conceiye 
in  the  construction  of  the  statute  how  the  validity  of  a  deed  of 
assignment  alleged  to  be  executed  with  a  fraudulent  intent  can  in 
any  way  depend  upon  the  honesty  of  purpose  in  the  assignee.  The 
assignor  mokes  the  assignment,  and  no  one  else,  and  the  making 
intent  is  his  and  no  one  else's. 

It  is  the  intent  and  purpose  existing  in  the  mi  .id  of  the  insolvent 
debtor  at  the  time  of  making  the  assignment,  to  delay,  hinder, 
defeat  and  defraud  his  creditors,  that  vitiates  his  assignment  and 
renders  it  void.  This  is  the  construction  given  to  tlie  statute  by 
some  of  the  ablest  jurists  who  have  sat  upon  the  bench.  In  I/fif- 
net  V.  Irvin^  1  Ired.  L.  490,  Judge  Gaston  uses  this  language: 
**  Every  conveyance  of  property  by  an  insolvent  or  embarrassed 
man,  to  the  exclusive  satisfaction  of  the  claims  of  some  of  his  cred- 
itors, has  necessarily  a  tendency  to  defeat  or  hinder  his  other  cred- 
itors in  the  collection  of  their  demands.  But  if  the  sole  purpose  of 
such  a  conveyance  be  the  discharge  of  an  honest  debt,  it  does  not 
fall  under  the  operation  of  the  statute  against  fraudulent  convey- 
ances. It  is  not  embraced  within  its  words,  which  apply  only  to 
such  as  are  contrived  of  malice,  fraud,  collusion  or  covin,  to  the 
end,  purpose  and  intent  to  delay,  hinder  and  defraud  creditors." 
The  decision  in  this  case  is  cited  with  approval  by  Chief  Justice 
BuFFiN  in  Le$y.  Flannagan,  7  Ired.  471,  where  the  learned  judge 
says:  "The  very  power  of  an  insolvent  debtor  to  give  preferences 
implies  that  the  effect  may  be  that  some  of  the  creditors  may  lose 
their  debts.  Therefore  the  distinction  is  that  where  a  deed  in 
favor  of  one  creditor  is  made  for  the  purpose  of  defeating  another 
creditor  it  is  fraudulent;  but  that  is  not  so  when  the  loss  of  tlio  * 
latter  is  merely  a  consequence  of  the  preference  given  to  a  just 
debt.''  And  again  in  CansUr  v.  Cobb,  77  N.  C.  30,  when  an  old 
Vol.  mi— 64 
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many  much  embarrassed^  conveyed  hi^land  to  his  daughter  in  con- 
sideration of  services  rendered  and  to  be  rendered  in  attending  upon 
him  in  his  old  age,  with  intent  to  defraud  his  creditors,  although 
the  daughter  had  no  knowledge  of  the  fraudulent  intent,  it  was 
held,  Ohief  Justice  Peabsost  speaking  for  the  court,  that  the  deed 
was  fraudulent. 

In  this  case  the  invalidity  of  the  conveyance  is  not  made  to  de- 
pend upon  a  participation  of  the  grantee  in  the  fraud,  or  a  knowl* 
edge  of  the  fraudulent  purpose  of  the  grantor  in  conveying  his 
property.  In  New  York,  the  construction  given  to  a  similar  stat- 
ute is  that  ''in  determining  upon  the  validity  of  an  assignment  made 
by  a  debtor,  the  intent  of  the  assignor  is  the  material  considera- 
tion. Honesty  of  purpose  in  the  assignee  is  not  the  test."  Wilson 
y.  Forsffih&f  24  Barb.  105.  And  again  in  RcUhbun  v.  Planter^  18 
Barb.  272,  it  was  decided  that ''  an  assignment  made  by  a  debtor 
of  his  property  with  the  fraudulent  intent  to  hinder,  delay  and 
defraud  his  creditors,  is  void,  although  the  assignees  are  free  from 
all  imputation  of  participating  in  his  fraudulent  doings,  and  they 
are  themselves  bona  fide  creditors  of  the  assignor,  and  are  to  take  the 
entire  avails  of  the  assigned  property  to  pay  their  preferred  debts." 

To  the  same  effect  is  Mohawk  Bank  v.  Attaater,  2  Paige,  54. 

Lord  Mansfield  said  in  Cadogen  v.  Kennett,  Gowper,  434:  ''  The 
question  in  every  case  is  whether  the  act  done  is  a  bona  fide  trans- 
action, or  whether  it  is  a  trick  and  contrivance  to  defeat  creditors." 
The  same  principle  is  maintained  in  Michigan,  2  Mich.  (Gibbs), 
309,  and  in  several  other  States. 

All  the  cases  here  cited  were  deeds  of  voluntary  assignments  in 
trust  to  pay  debts,  except  Cansler  v.  Cobb,  and  Cadogen  v.  KennHt, 
and  in  none  of  these  cases  is  it  held  that  the  participation  of  the 
assignee  in  the  fraudulent  purpose  of  the  assignor  is  a  necessary 
element  in  the  transaction  to  vitiate  his  deed.  In  such  cases  it  is 
the  mala  mens,  the  fraudulent  and  covinous  intent  and  purpose 
at  the  time  of  the  concoction  of  the  deed,  that  makes  it  void,  no 
matter  how  innocent  the  assignee  may  be. 

But  there  lies  a  distinction  between  such  voluntary  conveyances 
and  absolute  conveyances  for  a  valuable  consideration.  In  these 
latter  cases,  when  there  is  a  valuable  consideration  paid  by  the 
grantee,  he  ^ets  a  good  title,  notwithstanding  the  intent  of  the 
maker  to  defraud,  if  he  is  not  a  party  to  such  fraud,  and  buys  with- 
out any  knowledge  of  the  corrupt  intent.     Reiger  v.  Davie,  67  N. 
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U.  185;  but  when  there  is  collasion  between  the  grantor  and 
grantee  to  hinder  and  defrand  the  creditors  of  the  former,  the  con- 
veyance will  be  void,  even  though  the  deed  be  founded  upon  a 
valuable  consideration. 

The  distinction  is  recognized  by  Oottld,  J.,  in  a  note  to  his 
opinion  in  the  case  of  Wihon  v.  Forsyth,  supra,  to  the  effect  that 
in  absolute  conveyances,  differing  in  that  respect  from  voluntary 
deeds  of  assignment,  the  honesty  or  bona  fides  of  the  grantee  does 
operate  to  make  good  a  conveyance  which  the  grantor  intended  to 
aid  him  to  delay  and  defraud  other  creditors. 

The  distinction  seems  to  be  to  us  a  sound  one.  A  voluntary  deed 
is  the  result  of  the  operation  usually  of  but  one  mind,  that  of  the 
grantor;  but  a  deed  purporting  to  convey  the  estate  absolutely  is  a 
contract,  and  requires  the  concurrence  of  the  minds  of  both  the 
grantor  and  grantee. 

This  view  of  the  subject  is  fully  sustained  by  this  court  in 
the  case  of  Lassiier  v.  Davis,  64  N.  0.  498,  where  Reads,  J., 
speaking  for  the  court,  says  :  ^'The  distinction  seems  to  be  this : 
1st.  A  voluntary  gift  or  settlement  is  void,  if  it  was  the  intent  of 
the  maker  to  hinder,  delay  or  defraud,  whether  the  party  who  takes 
the  gift  participated  in  the  fraudulent  intent  or  not.  2d.  An  abso- 
lute conveyance  for  a  valuable  consideration  is  good,  notwithstand- 
ing the  intent  of  the  maker  to  defraud,  unless  the  other  party 
participated.''    The  fraud  must  enter  into  and  affect  the  contract. 

There  is  a  class  of  cases  which  would  seem  to  form  an  exception 
to  the  interpretation  here  given  to  the  statute  by  the  cases  above 
cited,  as  when  there  are  several  independent  debts  secured  in  an 
assignment,  some  of  which  are  good  and  others  fictitious  and  illegaL 
It  has  been  held  that  the  latter  debts  may  be  eliminated  from  the 
assignment  and  that  the  deed  will  stand  as  to  the  good  debts. 
Notably  are  the  cases  of  SrannociY.  Sramwck,  lOIred.  L.  428;  s.c... 
51  Am.  Dec.  398, 428;  Harris  r.  DsOraffenreid,  11  Ired.  89;  Harris 
V.  Pettrson,  79  N.  0.  253.  It  is  difficult  to  reconcile  the  decisions 
in  these  cases  with  those  we  have  cited  above,  but  it  is  not  neces- 
sary that  we  should  undertake  to  do  so,  for  they  have  no  applica- 
tion to  the  present  case.  Here  there  were  no  fictitious  or  illegal 
debts  attempted  to  be  secured  in  the  deed,  and  the  question  is 
squarely  presented  whether  a  deed  of  assignment  made  by  an  insol- 
vent  debtor  with  the  intent  and  for  the  purpose  of  delaying, 
hindering  and  defrauding  a  creditor  is  void,  without  any  participle 
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tioQ  of  the  assignee  or  the  beneficiaries  nnder  the  deed,  and  we  are 
of  the  opinion  that  it  is  void,  not  only  against  the  party  defrauded, 
but  to  all  intents  and  purposes,  so  that  if  it  shall  be  found  by  the 
jury  in  this  case,  that  the  deed  made  by  Knight  to  Bryant  was 
made  v/ith  the  fraudulent  intent  mentioned  in  the  statute,  the  deed 
will  be  void,  and  all  the  trusts  secured  in  it  must  necessarily  fail. 
It  may  seem  a  hard  case  upon  the  innocent  creditors  secured  in  the 
deed,  but  it  is  equally  hard  on  the  party  defrauded,  who  is  not  less 
innocent  than  the  others,  and  more  descrying,  because  the  statute 
was  passed  expressly  for  his  protection. 

Some  deeds  are  void  upon  their  face,  and  in  such  cases  it  is  a 
question  of  law  for  the  court,  but  when  the  validity  of  a  deed  de- 
pends, as  in  this  case,  upon  the  intent  with  which  it  was  made,  it 
is  peculiarly  a  question  within  the  province  of  the  jury,  and  in 
such  cases,  when  the  rights  of  innocent  persons  are  involved  and 
not  unfrequently  to  large  amounts,  a  jury  should  require  the  most 
satisfactory  proof  of  the  fraudulent  intent  before  they  return  a 
verdict  finding  the  fraud. 

The  more  critical  scrutiny  into  the  intentions  and  purpose  of 
the  debtor  is  required,  because  he  has  the  right  to  prefer  one  cred- 
itor to  another,  and  his  right  to  do  so  is  only  abridged  when  he 
exercises  it,  as  said  by  Judge  Gaston,  ''with  contrived  malice, 
fraud,  collusion  or  covin,  to  the  end,  purpose  and  intent,  to  delay, 
hinder  and  defraud  creditors." 

We  are  of  the  opinion  there  is  error,  and  it  must  be  certified  to 
the  Superior  Court  of  Edgecombe  county  thatat^^ntrtf  de  novo  may 
be  awarded. 

Error.  Judgmoni  rev&rsod. 

Williams  v.  Johxtbiov. 

(V  K.  a  589.) 

Agencif — for  collection  — invalid  payment, 

A  debtor  delivered  timber  to  an  agent  aathorized  to  collect  the  debt,  for  the 
agent's  Individual  nse  and  to  be  applied  on  a  Judgment.  Hddt  not  a  dlaohaige 
of  the  debt. 

40TI0N  to  enforce  payment  of  a  debt  by  sale  of  a  testa^r's 
lands.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 


FBBBUABY  TERM,  1886.  (29 


Williams  t.  Johnston. 


B.  0.  Burian,  Jr.,  for  plaintifls. 

MuU$n  d  Moor^  Day  A  ZoUicoffer  and  WaUer  Clark,  for 
defendants. 

Smith,  0.  J.  William  W.  Brickell,  as  guardian  of  the  feme 
plaintiff,  sned  and  recovered  jadgment  against  John  W.  Johnston, 
administrator  of  William  L.  Johnston,  a  prior  guardian,  at  May 
term,  1866,  of  the  County  Court  of  Halifax,  for  the  sum  of 
$4,485.19  due  the  ward,  with  interest  thereon  from  the  first  day  of 
January  preceding.  A  portion  of  the  amount  was  collected,  but 
the  estate  of  the  debtor  was  insufficient  to  pay  all,  and  on  October 
24,  1873,  there  remained  unpaid  of  principal  money  $908.06  and 
$196.40  in  costs  incurred.  Alfred  W.  Simmons,  a  surety  on  the 
bond  of  the  first  guardian,  died  in  1867  possessed  of  real  and  per- 
sonal  estate,  and  leaving  a  will  wherein  he  appoints  the  defendant 
John  W.  Johnston,  executor,  and  devises  to  the  feme  defendant 
Susan  F.  Johnston,  the  several  tracts  of  land  described  in  the  plain- 
tiff's complaint,  and  these,  the  small  personalty  that  passed  into 
the  executor's  hands  being  exhausted,  constitute  the  only  property 
of  the  testator  out  of  which  the  indebtedness  can  be  satisfied.  The 
present  suit  is  to  enforce  payment  by  a  sale  of  the  lands,  or  so  much 
of  them  as  shall  be  necessary  to  discharge  the  judgment. 

The  defense  set  up  is  that  the  demand  has  been  paid,  and  the 
only  issue  presented  to  the  jury  is  whether  the  debt  of  $1,104.46, 
or  any  portion  and  what  portion  of  it,  has  been  paid.  The  response 
is  that  the  judgment  has  been  paid  and  satisfied. 

A  small  sum,  $150,  it  was  admitted,  had  been  so  received  and 
applied  by  the  plaintiff  James  L.  Williams,  acting  for  and  on  behalf 
of  his  wife. 

The  testimony  of  John  W.  Johnston,  examined  on  his  own 
behalf,  was  in  substance,  that  the  male  plaintiff,  in  1876,  bought  a 
saw-mill  and  put  it  on  witness'  land,  with  his  consent,  to  be  there 
operated  and  run  for  the  said  plaintiff;  that  at  the  same  time  it 
was  agreed  between  them  that  the  plaintiff  might  cut  trees  on  the 
land  for  the  use  of  the  mill,  paying  twenty-five  cents  for  each,  and 
that  the  money  due  therefor  should  be  in  settlement  of  the  judg- 
ment. 

The  plaintiff  James  L.  Williams  testified  for  himself  that  he  pur- 
chased and  sawed  up  the  trees  and  was  to  pay  the  stipulated  price. 
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bat  ''did  not  bargain  that  the  timber  at  twenty-five  cents  should 
go  on  this  debt.'' 

It  was  in  evidence  that  James  L.  Williams,  who  had  received 
payments  on  the  judgment,  rents  out  his  wife's  real  estate,  which 
is  considerable,  attends  to  all  her  out-door  business,  and  has  erected 
and  removed  buildings  upon  her  land,  she  being  not  competent, 
physically,  to  attend  to  her  own  affairs. 

the  plaintiff  also  stated  that  he  had  control  of  his  wife's  land, 
and  the  management  of  her  business  matters,  and  that  since  the 
transaction  with  the  defendant,  the  agency  had  been  constituted  in 
a  writing,  which  had  been  spread  upon  the  registry,  but  he  had, 
since  as  before,  exercised  the  same  general  authority. 

The  other  evidence  relates  to  the  number  of  trees  cut  down  and 
used,  and  we  put  it  out  of  view  as  unimportant  in  considering  the 
matter  brought  up  on  the  appeal. 

The  plaintiff  requested  the  court  to  charge  the  jury: 

1.  That  a  general  authority  to  collect  a  debt  does  not  authorise  a 
settlement  of  it  in  timber  trees. 

2.  ''  That  there  was  no  evidence  before  them  to  warrant  them  in 
finding  that  James  L.  Williams  was  authorized  to  settle  the  judg- 
ment in  trees,  or  a  gin-house." 

The  court  declined  to  give  these  instructions,  and  instead  gave 
the  following: 

''That  they  should  first  determine  whether  the  plaintiff  Williams 
was  the  general  agent  of  his  wife  for  the  transaction  of  her  business. 
If  they  should  so  find,  they  should  then  proceed  to  determine 
whether  said  Williams  had  made  a  contract  with  Johnston  to  take 
pay  in  timber  trees,  and  if  they  should  so  find  and  also  that  such 
payment  in  trees  had  been  made  to  him,  then  it  would  be  binding, 
and  they  should  find  the  first  issue  'yes.' "    Plaintiff  excepted. 

To  the  first  issue  the  jury  responded  "  Yes," 

In  our  opinion  the  instructions  given  upon  the  evidence  were 
misleading  and  erroneous,  in  that  a  general  agency  does  not  itself 
give  sanction  to  what  was  done.  An  agency,  however  comprehensive 
in  its  scope,  nothing  else  appearing,  contemplates  the  exercise  of 
the  powers  conferred  for  the  benefit  of  the  principal.  It  implies  a 
trust  and  confidence  that  the  delegated  authority  will  be  employed 
in  the  honest  and  faithful  discharge  of  the  duties  appertaining  to 
the  fiduciary  relation  thus  established.  A  power  to  collect  and 
settle  a  debt,  conferred  without  limit,  leaves  the  medium  of  pay* 
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ment  largely  at  the  agenf  s  discretion,  bat  it  does  not  extend  to  ^ 
misapplication  of  the  fund  to  his  own  personal  advantage.  A  third 
party  may  make  the  payment,  and  he  is  not  responsible  for  the 
misose  of  the  money.  It  is  enough  for  his  protection  to  know  that 
the  authority  is  possessed,  whatever  disposition  may  be  afterward 
made  of  the  fand  by  the  agent.  Bat  when  the  contract  itself 
inyolTes  a  misapplication  of  the  money  or  other  article  of  valae  to 
the  agent's  own  use  while  it  should  go  to  the  principal,  it  will  not 
be  enforced  to  the  injury  of  the  latter,  unless  assent  is  shown  or  is 
implied  from  past  transactions.  An  agency  inyolves  integrity  and 
fidelity  in  the  agent,  an  exercise  of  power  not  for  his  own,  but  in 
the  interest  and  for  the  intended  benefit  of  him  who  confers  it. 

Thus  an  agent,  entrusted  with  a  horse  to  sell  for  his  principal, 
cuinot  dispose  of  him  to  his  own  creditor  in  payment  of  his  own 
debt.     Parsons  t.  Webb,  8  Greenl.  38;  s.  c,  22  Am.  Dec.  220. 

An  attorney  having  authority  to  collect  a  debt  due  his  principal 
cannot  commute  the  debt  by  exchanging  it  for  one  due  from  him- 
self to  the  debtor.     Kingston  y.  Kincaid^  1  Wash.  C.  0.  454. 

The  yei7  relation  between  the  parties  requires  good  faith,  and  one 
who  participates,  in  his  own  interest,  in  the  conversion  of  a  trust 
fund  to  Ae  use  of  the  agent  or  trustee,  is  not  allowed  to  take  per- 
sonal advantage  therefrom.  It  is  an  unwarrantable  inference  pro- 
posed to  be  drawn  from  a  general  agency,  a  right  to  appropriate 
what  is  received  to  the  agent's  own  use  in  the  absence  of  any  previ- 
ous anthority  or  subsequent  sanction  to  such  act. 

In  the  present  case  the  defendant  contracts  with  the  husband  and 
agent  of  the  ferns  creditor  that  timber,  to  be  supplied  to  him  for 
his  own  known  individual  use  in  running  his  own  mill,  shall  be 
applied  to  the  extinguishment  of  her  judgment  debt,  in  disregard 
of  his  assumed  fiduciary  obligation,  with  no  other  evidence  of  her 
approval  of  this  or  other  misapplication,  beyond  that  of  his  general 
agency  to  manage  her  business  and  collect  her  debts.  Will  the 
court  give  its  sanction  to  this  perversion  of  authority,  concurred  in 
and  rendered  effectual  by  the  defendant,  and  thus  deprive  the  feme 
of  her  property  ? 

In  this  aspect  the  charge  is  misleading.  The  inquiry  should  have 
gone  beyond  the  existence  of  a  general  agency,  and  extended  to  an 
assent,  actual  or  implied,  to  this  misuse  of  her  funds.  The  issue 
was  too  narrow  and  the  instruction  too  restricted*  The  agent's  righ  t 
to  use  the  property  of  his  principal  is  not  an  incident  to  its  manage- 
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ment^  and  such  the  jury  would  naturally  understand  to  be  the  mean- 
ing of  the  instruction.  It  must  be  declared  there  is  error  and  the 
plaintifb  entitled  to  a  venire  de  novo. 

To  this  end  let  this  be  certified  for  further  proceedings  in  the 
court  below. 

Brror. 

Judgment 


Gatukg  y.  Commibsiokbbs  of  Oabtbbbt. 

<ViN.0.fiB8J 

A  tax  Ib  not  a  "  debt,"  and  in  an  action  by  a  monicipal  ooipoiatlon  to  enfoioe 
a  tax,  the  defendant  may  not  set  off  or  oounter-olaim,  either  in  law  or  eqoitj^ 
a  debt  due  him  from  the  corporation. 


M 


OTION  for  injunction.     The  opinion  states  the 


Walter  Olark  and  J.  W.  Hinsdale,  for  plaintifiEs. 

Ashe,  J.  This  was  a  civil  action  brought  by  the  plaintiff  against 
the  defendants  as  commissioners  of  Carteret  county,  to  have  a  debt 
due  to  him  by  the  county  setoff  against  certain  taxes  assessed 
against  him  by  the  commissioners  for  the  years  1882  and  1883,  and 
for  an  injunction  against  the  defendants,  to  restrain  them  from 
collecting  said  taxes. 

The  plaintiff  in  his  complaint  alleged  that  the  county  of  Oarteret 
was  indebted  to  him  in  the  sum  of  $8,000,  evidenced  by  two  judg- 
ments against  the  board  of  commissioners  of  said  county,  each  for  the 
sum  of  14,000,  founded  upon  bonds  issued  by  the  board  of  commis- 
sioners of  said  county  under  the  provisions  of  an  act  of  the  general 
assembly  of  the  State  of  North  Carolina,  entitled  "  An  act  to  incor- 
porate the  North  Carolina  Railroad  Company  and  the  North  Caro- 
lina and  Western  Bailroad  Company,''  ratified  the  27th  of  December,. 
1852,  whereby  the  said  company  and  its  properly  constituted  au- 
thorities became  bound  to  levy  annually  on  the  persons,  lands  and 
other  property  within  said  county,  and  collect  such  taxes  as  may  be- 
Bufficient  to  pay  such  bonds  and  interest  That  the  judgments  are 
due  and  owing,  no  part  thereof  having  been  paid,  and  that  pay- 
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ment  has  often  been  demanded ;  that  the  plaintiff  has  property 
situated  at  Morehead  city  in  the  county  of  Carteret,  which  has 
been  assessed  for  taxes  for  two  years,  1882  and  1883,  both  for  State 
and  county  purposes,  and  the  tax-lists  have  been  placed  in  the 
hands  of  the  sheriff  of  said  county  for  collection;  that  he  has  paid 
all  of  the  taxes  due  for  those  years,  except  the  general  tax  for  county 
purposes,  so  far  as  they  have  come  to  his  knowledge;  that  he  is 
entitled  in  equity  and  good  conscience  to  have  the  said  indebted- 
ness of  the  county  to  him  declared  a  set-off  or  counter-claim  pro 
tanto  against  said  residue  of  taxes,  and  he  prayed  for  such  applica- 
tion and  for  a  restraining  order  enjoining  the  defendants  from  col- 
lecting such  residue. 

The  defendants  answered  the  complaint,  admitting  some  of  the 
allegations  thereof  and  denying  others. 

The  plaintiff  then  moved  for  a  restraining  order  founded  upon 
an  affidavit,  varying  but  little  from  the  allegations  in  his  com- 
plaint, and  the  defendants  filed  a  counter-affidavit  similar  to  their 
answer. 

On  the  28th  day  of  March,  1884,  his  honor  A.  C.  Avsbt,  at 
Chambers,  granted  the  restraining  order  as  prayed  for,  to  be  heard 
before  his  honor  J.  E.  Shepherd,  and  it  having  been  agreed  be- 
tween the  counsel  of  both  parties  that  his  honor  should  try  the 
cause  upon  the  facts  found  by  him,  and  the  complaint  and  answer, 
his  honor  found  the  facts  substantially  as  stated  in  the  affidavit  of 
the  plaintiff,  and  adjudged  that  the  plaintiff  was  not  entitled  to 
the  relief  demanded,  and  that  the  action  be  dismissed  and  the  de- 
fendant to  recover  his  costs  to  be  taxed  by  the  clerk. 

The  sole  question  presented  for  our  determination  is^  whether  the 
plaintiff  can  set  up  the  judgments  which  he  has  against  the  oounty 
as  a  set-off  or  counter-claim  against  the  taxes  admitted  by  him  to 
be  due  to  the  county  for  the  years  1882  and  1883. 

The  position  taken  by  the  plaintiff  in  seeking  to  set  off  the  debt 
due  him  from  the  oounty  of  Carteret  against  the  taxes  assessed  by 
the  county  authorities  upon  his  property  situated  in  that  county, 
cannot  be  sustained  upon  any  principle  of  law  or  equity. 

It  is  certainly  an  action  of  the  first  impression.  Matter  which  is 
purely  defensive  in  its  character,  and  is  only  allowed  as  a  defense 
to  an  action,  is  sought  to  be  used  as  the  gravamen  of  an  action.  As 
a  counter-claim  it  cannot  avail  the  plaintiff,  for  that  is  in  the  nature 
of  a  cross  action,  and  must  be  a  cause  of  action  existing  in  favor  of 
Voi^LUI  — 55 
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a  defendant  and  against  a  plaintifl,  between  whom  a  aeYeial  judg- 
ment might  be  had.    Code,  §  244. 

There  is  no  rule  of  practice  or  procedure,  known  even  to  the  loose 
pleading  tolerated  by  the  Code  system,  which  allows  a  plaintiff  to 
set  up  a  counter-claim  against  a  defendant  —  such  an  action  is  an 
anomaly  in  legal  proceedings. 

The  same  observations  apply  with  equal  appositeness  to  a  set-off, 
which  like  the  counter-claim,  is  a  defense  to  the  action,  and  only 
exists  where  the  demand,  as  weU  of  the  plaintiff  as  of  the  defend- 
ant, is  a  debt,  such  a  demand  as  under  the  old  practice  could  only 
be  recovered  by  an  action  of  debt  or  indebitatus  assumpsit,  but 
enlarged  by  the  Code  so  as  to  embrace  any  cause  of  action  arising 
on  contract  existing  at  the  commencement  of  the  action,  extrinsic 
to  the  plaintiff's  cause  of  action.  Code,  §  244;  Hurst  v.  Everett, 
91  N.  C.  399.  But  still  it  must  be  a  debt  in  the  broad  sense  of  that 
term,  a  demand  for  money  due,  founded  upon  contract. 

But  a  tax  is  not  a  debt.  '^  Taxes  are  not  debts  in  the  ordimuy 
sense  of  that  term,  and  their  collection  will  in  general  depend  on 
the  remedies  which  are  given  by  the  statute  for  their  enforcement. 
When  no  remedy  is  specially  provided,  a  remedy  by  suit  may  fairly 
be  implied,  but  when  one  is  given  which  does  not  embrace  an  action 
at  law,  a  tax  cannot  in  general  be  recovered  in  a  common-law  action 
as  a  debt.  Taxes  are  not  demands  against  which  a  set-off  is  admissi- 
ble; their  assessment  does  not  constitute  a  technical  judgment;  nor 
are  they  contracts  between  party  and  party,  either  expressed  or 
implied,  but  they  are  the  particular  acts  of  the  government  through 
its  various  agents,  binding  upon  the  inhabitants,  and  to  the  making 
and  enforcement  of  which  their  personal  consent  individually  is  not 
required."     Cooley  Taxation,  15  and  16. 

In  City  of  Camden  v.  AUen, '  2  Dutcher,  398,  the  Supreme 
Court  of  New  Jersey  say,  "a  tax,  in  its  essential  characteristics,  is 
not  a  debt,  or  in  the  nature  of  a  debt.  A  tax  is  an  impost  levied  by 
authority  of  government  upon  its  citizens  or  subjects,  for  the  sup- 
port of  the  State.  It  is  not  founded  upon  contract  or  agreement, 
it  operates  in  invitum.^^  To  the  same  effect  is  Shaw  v.  Pickett,  26 
Vt.  486. 

If  then  a  tax  is  not  a  debt  or  obligation  to  pay  money  founded 
upon  a  contract,  it  cannot  be  liable  under  any  circumstances  to  a 
set-off.  In  the  case  of  City  of  Camden  v.  Allen,  supra,  the  court 
said:    **  Debt  is  the  subject-matter  of  set-off,  and  is  liable  to  set-off; 
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a  tax  is  neither.  To  hold  that  a  tax  is  liable  to  set-ofF  would  be 
utterly  subTersiye  of  the  power  of  goYemment  and  deetructiYe  of 
the  Yery  end  of  taxation."  Gooley  Taxation,  supra;  Finnegan 
\   City  of  limandina,  16  Fla.  379. 

In  Baiile  y.  Thompson,  65  N.  G.  406,  it  was  held  by  the 
court  that  a  defendant  cannot  offer  ^  a  set-off  or  counter-claim 
against  the  State  the  indebtedness  of  the  State  to  him  arising  out 
of  coupons  of  the  State  which  are  OYcrdue,  and  which  the  State 
legally  owes;  and  the  decision  was  put  upon  the  ground  that  a  State 
cannot  be  sued  by  its  citizens.  But  a  municipal  corporation,  as  a 
city  or  county,  may  be  sued,  and  in  the  case  of  Oobb  y.  Corpora- 
Hon  of  ElizcMh  City,  75  N.  G.  1,  it  was  held  that ''  debts  owing  by 
the  town  corporation,  in  whateYer  form  they  may  be  evidenced,  can- 
not be  set  off  against  a  demand  for  town  taxes,  unless  there  be  a 
special  contract  to  that  effect*' 

The  authorities  above  cited  lead  us  to  the  conclusion  that  the 
plaintiff  is  not  entitled  at  law  to  the  relief  he  seeks  by  this  action, 
and  the  question  then  arises  whether  he  is  entitled  to  the  relief  he 
seeks  through  the  aid  of  the  equitable  jurisdiction  of  the  court. 

We  know  of  no  head  of  equitable  jurisdiction  under  which  this 
case  can  be  brought.  The  power  to  levy  taxes  is  a  function  of  gov- 
emment,  and  is  incident  to  any  govemment,  whether  State  or 
municipal,  essential  to  its  very  existence.  Without  it  no  govern- 
ment could  exist,  and  to  be  deprived  of  it,  every  govenment  must 
fall  to  pieces.  Governments  are  formed  to  promote  the  public  good, 
and  taxation  in  some  form  or  other  is  indispensable  to  the  attain- 
ment of  that  end. 

To  accord  to  the  courts  of  chancery  the  power  to  interfere  with 
taxation  by  interposing  to  set  off  the  indebtedness  of  the  govern- 
ment against  the  taxes,  might  greatly  embarrass  the  operation  of 
its  machinery,  if  not  clog  its  very  wheels.  The  courts  of  chancery 
are  therefore  not  clothed  with  any  such  power. 

In  the  case  of  Finnegan  v.  City  of  Fsmandina,  supra,  the  ooort 
say, ''  to  enjoin  the  collection  of  municipal  taxes  due  upon  property 
owned  by  individuals  to  the  extent  that  there  is  a  debt  from  the  city 
to  such  individual  is  the  exercise  of  the  power  of  appropriation  and 
interference  with  public  trusts  and  the  exercise  of  delegated  sov- 
ereign  power,  which  has  not  received  the  sanction  of  any  court.'* 
♦  ♦  ♦  ''  If  the  tax  is  due  the  party  should  pay  it.  A  court  of 
equity  will  not  aid  him  in  resisting  the  just  and  legal  demand  of 
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the  gOYemment  It  will  not  step  in  for  saoh  reasonB  and  pro- 
tect  a  party  in  not  paying  a  tax  which  ho  admits  is  due.  This  lis  a 
familiar  principle  obtaining  in  all  the  States." 

In  Bees  y.  City  of  Waltham,  19  Wall.  107,  and  Bms  y.  Oiiy  of 
Waliham,  19  WalL  658>  it  is  held  that  the  failure  of  the  ordinary 
legal  remedy,  because  it  has  not  been  used  at  law  with  sufficient 
success  by  the  plaintiff  to  secure  his  debt,  does  not  therefore  confer 
upon  the  court  of  chancery  any  jurisdiction.  To  same  effect  is 
Burroughs  on  Taxation,  456. 

There  is  no  error.  Judgment  of  the  Superior  Ooui  of  Oarteiet 
county  must  be  affirmed. 

No  error.  AfbrmetL 


Lawsbvob  y.  Hodgbb. 

<Bs  N.  a  sa.) 

£Blip  and  Mpping — regiitraUan — marigagB, 

A  Yoesel,  used  exduslYely  in  North  OftTolina  waters,  was  eniolled  imder  tiie 
act  of  Congress.  It  was  mortgaged,  and  the  mortgage  was  reoorded  ia  the 
custom  house,  as  required  by  the  act,  bat  not  registered  as  required  hgr  the 
State  law.    HM,  that  the  recording  was  valid. 

CLAIM  and  deliyery.     The  head-note  states  the  pdivL     The 
defendant  had  judgment  below. 

Charge  H,  Browfij  Jr.,  for  plaintiff. 

W.  B.  Bodman  <6  Son  and  C.  F.  Warren,  for  defendant. 

BfERBiMONy  J.  The  record  in  this  case,  in  different  aspects  of 
it,  presents  sereral  interesting  questions  that  were  ably  argued 
by  the  counsel  on  both  sides.  We  deem  it  necessary  to  decide  but 
two  of  them,  and  these  are:  First.  Was  the  steamer  '*  Edge- 
combe "  subject  to  the  laws  of  the  United  States  regulating  domes- 
tic commerce?  Second.  If  so,  were  the  two  mortgages  of  that  ves- 
sel, under  which  the  plaintiff  claims  title  to  it,  proven  as  required 
by  law? 

In  our  judgment^  both  these  questions  must  be  answered  in  the 
affirmative. 
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The  GonBtitntion  of  the  United  States  in  prescribing  and  defin- 
ing the  powers  of  Oongress  in  article  1,  section  8,  proyides  among 
other  things  that  it  shall  haye  power  *^  to  regulate  conunerce  with 
foreign  nations  and  among  the  seyeral  States  and  with  the  Indian 
tribes." 

It  is  well  settled  that  the  power  thus  conferred  in  the  respects 
specified  is  paramount  and  exdusire.  Necessarily  incident  to  that 
power  is  that  to  regulate  nayigation,  and  this  includes  ships,  steam- 
boats, sail  and  all  manner  of  yessels,  howeyer  propelled,  that  go  upon 
nayigable  waters  that  flow  from  one  Sfcate  into  another  and  out  of 
a  State  into  the  sea,  coastwise,  and  upon  the  sea,  to  and  from  for- 
eign countries.  The  power  to  regulate  such  commerce  implies 
neoessarilj  the  incidental  power  to  regulate  the  essential  instru- 
mentalities incident  to  it. 

Such  power,  within  its  just  scope  and  purpose,  is  yery  thorough 
in  its  effectiyeness.  It  is  fundamental,  and  its  object  is  to  deyelop, 
promote  and  protect  the  commerce  of  a  great  people  for  the 
common  good.  In  accomplishing  this  end  it  is  not  confined,  as  to 
▼essels  that  go  upon  nayigable  waters,  at  home  or  abroad,  simply 
to  prescribing  methods  and  rules  of  nayigation  and  transportation, 
but  it  extends  to  giyingthemdistinctiye  national  character,  where- 
eyer  and  in  whateyer  senrice  they  may  lawfully  be,  inyested  with 
rights,  priyileges  and  obligations  extending  to  the  owners  and  all 
persons  haying  an  interest  in  them — ^to  prescribing  the  methods  of 
sale  and  transfer  of  them  or  any  property  interest  in  them,  and  to 
jurisdiction  oyer  them  for  all  purposes  germane  to  such  commerce. 

It  would  be  a  supererogatory  senrice  to  undertake  here  to  show  why 
this  is  and  ought  to  be  so,  because  it  is  so  settled  by  a  yast  number 
of  judicial  decisions,  both  Federal  and  State,  and  we  content  our- 
seWes  with  citing  a  few  of  them,  Oibhans  y.  Ogden,  9  Wheat  1; 
Brown  r.  Siaie,  12  Wheat.  409;  License  Cases,  7  How.  283;  South 
Carolina  y.  Georgia,  93  IT.  S.  4;  Ball  y.  DeCuix,  95  U.  S.  485; 
Perry  Co.  y.  Si.  Louis,  107  U.  S.  365;  Whitens  Bank  y.  Smith,  7 
Wall.  646;  Aldrichy.  JBina  Co.,  8  Wall.  491;  Mitchell  y.  Steelman, 
8  Cal.  363;  ^Fontaine  v.  Beers,  19  Ala.  722;  Shaw  y.  McCandless, 
86  Miss.  296;  6  Myers  Fed.  Dec.,  §  1023  et  seq.;  Desty  Shipping 
and  Admiralty,  1-5. 

Congress  has  exercised  the  power  mentioned  in  many  ways  and 
respects.  In  respect  to  yessels  of  a  prescribed  tonnage  engaged  in 
domestic  commerce,  it  has  passed  laws  proyiding  for  their  enrol* 


438  NORTH  CAROLINA, 

Lawrence  v.  Hodges. 

inent  in  the  custom  house  of  the  collection  district  in  which  their 
resp^tiye  owners  reside,  and  such  enrolment  renders  them  yessels 
of  the  United  States,  and  confers  upon  them  national  character, 
rights,  privileges  and  obligations  as  domestic  vessels.  Rev.  Stat. 
U.  S.,  i  4311,  eiseq. 

It  is  the  enrolment  of  a  vessel  that  may  engage  in  commerce, 
and  not  the  character  of  the  particular  service  it  may  do  that  gives 
it  distinctive  national  character,  and  renders  it  subject  to  the  laws 
of  the  United  States,  and  brings  it  within  the  jurisdiction  of  that 
authority.  Such  enrolment  and  a  license  confer  the  right  to  go 
from  port  to  port,  to  engage  in  trade,  and  carry  passengers  and 
freight  between  the  several  States;  such  national  chai-acter  goes 
with  and  is  part  of  the  vessel,  wherever  it  may  lawfully  go,  no  mat> 
ter  in  what  service.     Gibbons  v.  Ogden,  supra. 

Congress  has  no  power  to  regulate  or  interfere  with  the  purely 
internal  commerce  of  a  State,  and  a  vessel  engaged  solely  and  ex- 
clusively in  such  commerce  is  subject  to  its  laws  and  control,  if 
the  owner  chooses  to  so  use  it  without  enrolment  under  the  laws 
of  the  United  States.  But  if  the  owner  shall  enroll  his  vessel,  as 
he  may  do  any  time,  certainly  in  the  absence  of  any  State  statute 
regulating  vessels  engaged  in  such  internal  commerce,  it  at  once 
ceases  to  be  a  vessel  of  the  State  and  devoted  exclusively  to  its  in- 
ternal commerce;  it  then  and  thereby  takes  on  the  character  of  a 
vessel  of  the  United  States,  with  the  right  to  go  out  of  the  State 
and  engage  in  inter-State  commerce  at  the  will  of  the  owner,  if  he 
chooses  to  obtain  a  proper  license,  and  by  such  enrolment  it  be- 
comes subject  to  the  laws  of  the  United  States,  no  matter  where  it 
may  be,  or  in  what  service  it  may  be  employed.  An  enrolled  vessel, 
engaged  solely  in  the  internal  commerce  of  a  State,  does  not  neces- 
sarily thereby  put  off  or  destroy  its  national  character,  and  cease  to 
be  a  vessel  of  the  United  States,  certainly  while  it  goes  upon  navi- 
gable waters  that  flow  into  other  States,  or  into  the  sea.  It  would 
be  most  disorderly  and  confusing  and  highly  injurious  to  commerce 
in  various  ways,  and  the  stability  of  rights  to  and  in  vessels,  to 
allow  their  owners  respectively  to  impress  upon  them  the  character 
of  a  vessel  of  the  State,  or  the  United  States,  at  their  pleasure. 
Such  character  must  arise  and  be  established  by  proper  legal 
authority. 

Now  the  vessel  in  question  was  duly  enrolled  at  the  custom- 
house in  New  Berne,  its  home  port.    By  such  enrolment  she  oer- 
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tainly  became  a  vessel  of  the  United  States,  and  subject  to  the  laws 
of  that  goYemment.  If  before  that  time  she  had  been  a  vessel  of 
this  State,  engaged  exclusiYely  in  its  internal  commerce,  and  was 
subject  to  ifcs  laws  by  such  enrolment,  it  put  on  the  national 
character  and  ceased  to  be  in  character  and  legal  contemplation  a 
vessel  of  the  State,  employed  exclusively  in  its  internal  commerce; 
it  became  a  vessel  of  the  United  States,  engaged  exclusively  accord- 
ing to  the  facts  as  they  appear  in  the  internal  commerce  of  this 
State,  with  the  right  to  take  employment  in  inter-State  commerce 
at  the  will  of  her  owner.  This  is  not  an  impossible  but  an  entirely 
practicable  thing  to  be  done.  A  vessel  sglely  employed  in  the 
internal  commerce  of  a  State  may  be,  but  it  is  not  necessarily  a 
vessel  of  that  State.  A  vessel  enrolled  in  New  York,  having 
proper  authority,  might  come  into  the  navigable  waters  of  thip 
State,  and  engage  for  years  exclusively  in  its  internal  commerce, 
but  it  would  not  thereby  become  a  vessel  of  this  State  in  contem- 
plation of  law  because  its  character  in  such  case  would  be  estab- 
lished by  law,  and  not  by  the  fact  of  the  particular  service,  or  its 
nature.  It  seems  to  us  therefore  manifest  that  the  vessel  in  con- 
troversy was,  in  contemplation  of  law,  a  national  vessel,  and  subject 
to  the  laws  of  the  United  States,  applicable  in  such  cases. 

Itifi  provided  by  Rev.  Stat.  U.  S.,  §.4192,  that  **no  bill  of  sale, 
mortgage,  hypothecation  or  conveyance  of  any  vessel,  or  part  of  any 
vessel,  of  the  United  States,  shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons 
having  actual  notice  thereof,  unless  such  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  is  recorded  in  the  office  of  the  collector 
of  the  customs  where  such  vessel  is  registered  or  enrolled." 

It  is  plainly  the  purpose  of  this  statute  to  regulate  the  methods 
of  conveyance  and  transfer  of  vessels,  and.  property  interests  in 
them,  of  the  United  States.  The  power  of  Congress  to  pass  such 
laws,  and  the  efFect  of  them,  has  been  much  questioned.  The 
validity  of  the  statute  just  cited,  and  its  effect  as  a  registration  law, 
have  been  repeatedly  drawn  in  question,  but  it  has  been  upheld  as 
consistent  with  the  Constitution  by  many  decisions,  both  State  and 
Federal.  The  Supreme  Court  of  the  United  States  has  repeatedly 
held  that  it  is  valid,  «nd  its  validity  may  be  treated  as  settled  by 
the  highest  judicial  authority. 

It  has  likewise  been  held  that  recording  a  mortgage  under  this 
•tatute  supersedes  State  registration  laws  as  to  the  place  of  regis- 
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tration,  and  giyes  it  priority  over  a  subsequent  purchaser,  or  a  sub- 
sequent attachment  or  like  lien.  Whiies  Bank  y.  Smithy  7  Wall. 
646;  Aldrich  v.  uStna  Ins.  Co^  8  WaU.  491;  Shaw  v.  McCaiulletit*, 
36  Miss.  296;  Fontaine  t.  beers,  19  Ala.  722;  Mitchell  y.  Steel/nan, 
8  CaL  363;  Perkins  y.  Emerson,  59  Me.  319;  1  Pars.  Shipp.  and 
Adm.  60,  63;  Desty  Shipp.  and  AdoL  §  65. 

The  defendant's  counsel  relied  partly  on  the  case  of  WisfoaU  y. 
Potts,  5  Jones  Eq.  184.  In  that  case  it  was  held,  that  a  steamboat 
used  exclusiyely  for  the  purposes  of  the  internal  commerce  of  a 
State  need  not  be  enrolled  in  the  office  of  the  collector  of  customs, 
as  required  by  the  statute  of  the  United  States.  Thus  much  is  true, 
but  it  is  not  true  that  such  a  yessel  cannot  be  ayessel  of  the  United 
States,  nor  is  it  true  that  the  mortgage  of  an  enrolled  yessel,  used 
exclusiyely  in  the  internal  commerce  of  a  State,  need  not  be 
recorded  in  the  custom  house. 

In  that  case  the  steamboat  had  been  enrolled.  The  mortgage  of 
her  howeyer  had  not  been  recorded  in  the  custom  house,  but  had 
been  registered  as  required  by  the  laws  of  this  State,  and  the  court 
held  such  registration  sufficient.  If  this  mortgage  had  been  recorded 
in  the  custom  house,  or  if  a  subsequent  purchaser,  without  notice, 
had  interposed  his  right  to  the  yessel,  a  different  question  would 
haye  been  presented. 

We  feel  called  upon  howeyer  to  say  in  this  connection,  that  we 
cannot  concur  in  the  reasoning  of  the  late  Ohief  Justice  Peabsok 
in  parts  of  the  opinion  in  that  case.  For  example,  he  says:  *'  It 
is  the  fact  that  a  boat  trades  to  two  or  more  of  the  States,  or  to  a 
foreign  country,  which  makes  it  a  yessel  of  the  United  States,  and 
the  act  of  registration  in  the  custom  house  is  an  incident  necessary 
to  giye  it  the  priyilege  conferred  thereby.''  This  is  certainly  an 
inadyertence.  The  registration  or  enrolment  of  the  yessel  is  nee* 
essary  to  giye  the  priyileges  so  conferred,  but  it  is  necessary  also  to 
giye  the  yessel  national  character.  The  statute  of  the  United 
States  (Rey.  Stat.  U.  S.,  §§  4131,  4311),  expressly  provides  and 
declares,  that  yessels  registered  and  enrolled  as  therein  required  and 
^'no  others,  shall  be  deemed  yessels  of  the  United  States."  And  it 
is  so  laid  down  in  plain  terms  in  Oibhons  y.  Ogden,  supra. 

This  inadyertence  or  misapprehension  seems  to  haye  grown  out 
of  the  supposition  that  a  yessel,  engaged  exclusiyely  in  the  internal 
commerce  of  a  State,  is  necessarily  a  part  of  it  and  subject  to  the 
laws  of  the  State.     This  as  we  have  seen  is  so,  only  so  long  as  the 
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owner  of  such  vessel  chooses  not  to  enroll  it  under  the  laws  of  the 
United  States.  This  he  may  do  when  he  will,  certainly  in  the 
absence  of  any  law  of  the  State  regulating  its  internal  commerce 
and  vessels  engaged  exclusively  in  it. 

The  mortgages  in  question  were  acknowledged  before  the  clerk 
of  the  Superior  Court  of  Beaufort  county  and  recorded  in  the  cus- 
tom house  at  New  Berne,  where  the  vessel  was  enrolled.  It  is  ob- 
jected that  such  acknowledgment  was  not  sufficient,  because  it  was 
not  taken  by  a  justice  of  the  peace,  a  notary  public  or  a  commis- 
sioner of  the  Circuit  Court  of  the  United  States,  as  required  by  the 
Sev.  Stat.  U.  S.,  sections  1788  and  4193,  which  latter  section, 
after  providing  how  mortgages  and  other  conveyances  of  vessels  or 
any  interest  in  them  shall  be  recorded,  provides,  '^butnobill  of 
sale,  mortgage,  hypothecation,  conveyance  or  discharge  of  mort- 
gage, or  other  incumbrance  of  any  vessel,  shall  be  recorded  unless 
the  same  is  duly  acknowledged  before  a  notary  public,  or  other  offi- 
cer authorized  to  take  acknowledgment  of  deeds." 

We  think  this  objection  is  not  well  founded,  because  the  clerk  of 
the  Superior  Court  was  by  virtue  of  his  office  a  notary  public,  and 
the  taking  of  the  acknowledgment  must  be  referred  to  the  exer- 
cise of  his  notarial  authority. 

Tlie  Code,  section  3306,  provides  that  ^'the  clerks  of  the  Supe- 
rior Courts  may  act  as  notaries  public  in  their  several  counties  by 
virtue  of  their  offices  as  clerks,  and  may  certify  their  notarial  acts 
under  the  seals  of  their  respective  courts."  Tliis  is  a  public  stat- 
ute of  which  everybody  is  presumed  to  have  knowledge,  and  of 
which  the  courts  of  the  United  States,  as  well  as  the  courts  of  this 
State,  take  judicial  notice,  and  whenever  it  appears  that  the  clerk 
has  done  an  official  act  jihat  the  law  requires  to  be  done  by  the 
exercise  of  notarial  power,  it  is  treated  as  done  in  the  exercise  of 
such  authority.  And  so  in  this  case,  as  soon  as  it  appeared  to  the 
court  that  the  clerk  had  taken  the  acknowledgment  of  the  mort- 
gages of  the  vessel  to  be  recorded  in  the  custom  house,  the  court  at 
once  recognized  the  exercise  of  notarial  authority,  because  the  clerk 
had  such  authority  and  he  did  an  act  that  required  its  exercise. 
The  nature  of  the  act  done  sufficiently  indicated  by  what  author- 
ity it  was  done,  and  all  persons  are  presumed  to  have  knowledge  of 
it.  It  was  said  on  the  argument  that  the  clerk  did  not  sign  the 
certificate  of  acknowledgment  as  notary  public,  but  as  clerk.  It 
was  not  necessary,  indeed  not  strictly  proper,  that  he  should  so  sign 
Vol.  Lin  — 56 
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\u,  because  his  notarial  authority  was  incident  to  his  office  as  clerk. 
Ue  took  and  certified  the  acknowledgment  under  his  hand  as  clerk 
of  the  Superior  Court,  and  under  the  seal  of  his  court,  in  strict  com- 
pliance with  the  statute,  and  his  act  was  as  complete  and  binding 
as  any  similar  act  he  could  do. 

The  case  of  D$Oourcy  v.  Barvy  Busb.  Eq.  181,  relied  upon  by 
the  defendant's  counsel,  does  not  apply  here.  In  that  case  the 
notary  public  in  New  York  had^no  authority  to  take  the  acknowl- 
edgment of  deeds  executed  by  residents  of  this  State;  he  was  only 
authorized  by  the  statute  to  take  such  acknowledgments  of.  non- 
residents. In  this  case  the  clerk  had  authority  and  exercised  it  in 
the  way  the  statute  allowed  him  to  do.  CarpetUer  y.  DexUr,  8 
Wall.  513;  ShuUz  ▼.  Moore,  1  McL.  520. 

It  is  unnecessary  to  inquire  whether  the  clerk  could  as  clerk 
have  taken  the  acknowledgment  because  he  had  notarial  authority, 
and  as  we  have  seen  it  must  be  taken  that  he  exercised  it. 

Upon  the  ^'  case  agreed  "  and  submitted  to  the  court,  the  plain- 
tiff is  entitled  to  haye  the  yessel  in  question  as  mortgagee. 

There  is  error.  The  judgment  of  the  Superior  Court  muat  be 
reversed  and  judgment  entered  here  for  the  plaintiff. 

Brror. 

Judgment  accordinffljf* 


State  y.  Hobkb. 

(90  N.  C.  805.) 
Orwminal  law  —  asmtiuU. 


The  defendant  unlawfully  untied  and  was  driving  away  the  prooeeutor's  oow^ 
and  facing  the  prosecutor  with  a  cocked  gun  in  his  hand  and  his  finger  on 
the  trigger,  but  not  pointing  it  at  the  prosecutor,  he  declared  that  he  would 
kill  any  one  who  interfered  and  laid  hands  on  the  cow.    SM,  an  assault 

/CONVICTION  of  assault.     The  opinion  states  the  case. 

Atiometf'Oen&ralf  for  State. 

C.  W.  Tillett  and  TT.  A.  Oufhrie,  for  defendant. 

*  See  88  Am.  Rep.  712. 
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Smith,  C.  J.  The  defendant  is  charged  with  an  assauU  upon 
the  person  of  W.  F.  Shankle,  and  found  guilty  upon  his  trial  before 
the  jury. 

The  testimony  of  the  prosecutor  was  in  substance  as  follows : 
Witness  had  some  time  before  bought  a  cow  from  the  defendant, 
and  the  cow  was  brought  by  two  persons,  whom  he  had  sent  after 
her,  to  his  store,  and  with  a  rope  over  her  horns,  tied  to  a  post  on 
the  side  of  the  road  opposite  to  the  plaintiffs  store.  The  witness 
went  out  of  his  store  toward  the  place  where  the  cow  had  been 
secured,  and  found  that  the  defendent  had  disengaged  the  rope, 
and  backing  himself  was  by  kicks  driving  the  cow  off.  Defendant 
then  went  to  his  crib,  got  his  gun  and  with  one  barrel  cocked  and 
his  finger  on  the  trigger  and  the  gun  held  in  his  arms,  but  not 
pointed  toward  the  witness,  said  if  any  one  laid  hands  on  the  cow, 
he  would  blow  his  brains  out.  Witness  asked,  ''what  do  you 
mean?''  and  was  answered,  **  I  mean  to  die  and  go  to  hell  in  a  few 
minutes."  Witness  made  no  attempt,  and  desisted  in  consequence 
of  this  action  and  these  threats,  and  re-entered  his  store.  The 
defendant  while  driving  the  cow  was  face  to  face  with  the  witness, 
and  seemed  to  think  that  witness  in  going  after  the  rope  left  on 
the  post,  intended  to  take  and  tie  the  cow,  but  witness  had  no  such 
intention  after  these  demonstrations. 

The  court  refused  to  charge  as  requested,  that  upon  the  evidence 
the  defendant  was  not  guilty  and  gave  these  instructions  : 

1.  If  the  defendant  was  in  possession  of  the  cow,  and  made  the 
threats  testified  to,  but  made  no  offer  or  attempt  to  use  the  gun, 
though  he  had  it  in  his  possession,  he  would  not  be  guilty. 

2.  If  the  defendant  used  insulting  language  to  Shankle  after  he 
had  unfastened  the  cow,  with  the  gun  on  his  arm,  but  did  not 
present  it  or  offer  to  use  it,  and  did  not  put  the  prosecutor  in  fear 
by  his  action  and  threats  and  cause  him  to  change  his  course,  he 
would  not  be  guilty. 

3.  If  Shankle  went  out,  after  defendant  had  released  the  cow,  to 
a  place  where  he  had  a  right  to  be,  and  the  defendant  stood  face 
to  face  with  him  and  used  the  threatening  and  insulting  language, 
having  his  gun  loaded,  with  one  barrel  cocked  and  the  finger  on  the 
trigger,  and  the  defendant,  by  his  threats  and  actions,  put  Shankle 
in  fear  and  c&used  him  to  leave  sooner  than  he  would  otherwise 
have  done,  he  would  be  guilty  of  an  assault,  though  he  did  not  level 
the  gun  at  the  prosecutor. 
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There  was  other  testimony  which  we  hare  not  reproduoed,  be- 
cause the  exception  pressed  before  us  is,  that  in  no  aspect  of  the 
evidence  was  an  assault  committed,  and  this  requires  the  presenta* 
tion  of  the  case  upon  the  testimony  most  fayorable  to  the  State. 
If  upon  any  state  of  the  facts  the  jury  were  warranted  in  finding 
an  assault,  there  was  no  error  in  finding  the  first  instruction 
affirmatively. 

Do  the  facts,  as  represented  in  the  testimony  of  the  prosecutor, 
constitute  a  criminal  assault? 

'^It  is  difficult  in  practice,"  says  Peabsok,  C.  J.,  in  State  v. 
Myerfield,  Phil.  108,  reiterating  the  language  of  Gaston,  J.,  in  SHaU 
V.  Davis,  1  Ired.  1, 125;  s.  c,  37  Am.  Dec.  535,  ''to  draw  the  precise 
lines  which  separate  violence  menaced,  from  violence  begun  to  be 
executed,  for  not  until  these  lines  are  passed  can  there  be  an  assault." 

In  this  case  the  defendant  was  with  a  pistol  in  his  hand,  some- 
times bearing  upon  the  prosecutor  and  sometimes  not,  and  swearing 
that  if  the  latter  came  in  he  would  shoot  him.  Meanwhile  the 
prosecutor  was  walking  to  and  fro  in  the  street  opposite  the  defend- 
ant's grocery,  threatening  to  whip  the  defendant  if  he  came  out 
The  court  held  that  the  use  of  the  deadly  weapon  in  brandishing  it 
about,  and  occasionally  presenting  it  at  the  defendant,  although 
qualified  with  a  condition  which  he  had  not  the  right  to  impose, 
was  not  by  the  explanatory  words  divested  of  its  character  as  a 
criminal  offense,  and  'Hhat  an  offer  to  strike  with  a  deadly  weapon 
cannot  be  thus  explained." 

In  8Me  v.  Morgan,  3  Ired.  186;  s.  c,  38  Am.  Dec.  714,  one  Cant- 
well,  a  constable,  had  under  an  execution  seized  a  gun  of  the  defend- 
ants, and  had  it  in  possession  in  his  yard  when  the  latter  came  up 
with  an  uplifted  axe  in  his  hands,  and  within  striking  distance, 
demanded  its  return  or  he  would  strike.  The  gun  was  not  delivered 
up,  but  a  parley  ensued  and  an  arrangement  was  made.  This  was 
declared  to  be  an  attack  begun,  and  it  was  not  less  so  because  not 
carried  into  complete  execution,  the  principle  being  that  such  a  use 
of  a  deadly  weapon  to  enforce  performance  of  some  required  act, 
when  the  act  is  done,  is  itself  an  assault. 

In  SUUe  V.  Hampton,  63  N.  G.  13,  the  prosecutor  was  passing 
down  the  steps  of  the  court-house,  when  he  encountered  the  defend- 
ant, who  turning  himself  about  within  reach  and  with  his  right 
hand  clenched,  his  right  arm  bent  at  his  side,  but  not  drawn  back 
said,  ''I  have  a  great  mind  to  hit  you."    He  had  previously 
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threatened  to  cow-hide  the  prisoner  if  the  crowd  would  go  with  him. 
In  conseqaence^  the  proeecutor  tamed  away  and  passed  out  by 
another  doorway.  This  violent  obstmction  ofFered  to  the  prose- 
cutor's passing  out,  compelling  him  to  seek  other  means  of  egress 
from  the  building,  was  beld  to  be  an  assault. 

In  Stale  t.  Church,  63  N.  G.  15,  the  facts  were  these:  The 
defendant  and  some  others,  on  a  day  of  public  worship,  were  sitting 
outside  the  church  some  six  or  seven  steps  distant,  when  the  prose- 
cutor appeared.  The  defendant  spoke  to  him  thus:  "  We  have  no 
use  for  you  in  this  company — go  back,  you  shall  not  come  here.'' 
The  prosecutor  stopped,  when  defendant  rose  to  his  feet  and  said, 
addressing  the  prosecutor,  **  I  have  a  pistol,"  at  the  same  time  plac- 
ing his  hand  on  it,  where  belted  around  his  body.  The  prosecutor 
retired  slowly,  followed  by  the  defendant,  not  over  ten  steps  apart, 
who  urged  him  to  go  or  he  would  shoot  him,  and  drew  the  pistol 
from  its  scabbard,  but  did  not  cock  it  nor  present  it  toward  the 
prosecutor. 

The  court  below  held  this  to  be  no  assault,  but  this  ruling  was 
reversed  on  the  appeal,  and  Seadb,  J.,  for  the  court  says:  ''An 
ofFer  of  violence  is  an  assault,  even  if  it  be  accompanied  with  a 
declaration  that  violence  will  be  forborne  upon  a  condition,  which 
the  actor  had  no  right  to  impose." 

The  rule  dcducible  from  these  adjudications  seems  to  be,  that 
where  a  person  is  obstructed  in  the  exercise  of  a  legal  right,  or  pre- 
vented from  doing  what  he  proposed  to  do,  and  may  lawfully  do,  by 
a  display  of  overawing  physical  force,  as  in  the  brandishing  of  deadly 
weapons  with  violent  threats  of  using  them,  and  this  in  such  prox- 
imity as  admits  of  an  effectual  execution  of  the  menace,  in  conse- 
quence of  which  such  person  is  intimidated  and  desists,  these  acts 
constitute  an  assault. 

,,  The  case  before  us  may  not  possess  all  the  constituent  elements 
found  in  those  referred  to,  yet  we  think  it  may  be  fairly  brought 
within  the  scope  of  the  general  principle  which  they  establish.  The 
prosecutor,  if  we  accept  his  version  of  the  matter,  was  the  owner 
and  in  lawful  possession  of  the  cow,  she  being  secured  near  the  store 
where  he  was  present.  The  defendant  removed  the  fastening,  and 
was,  while  backing  himself,  driving  the  cow  away,  while  with  his 
face  to  the  prosecutor,  the  gun  in  his  hand  cocked  and  one  finger 
upon  the  trigger,  he  declared  to  the  prosecutor  his  intent  to  blow 
out  the  brains  of  any  one,  who  interfered  and  laid  hands  upon  the 
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COW.  In  answer  to  an  inquiry  as  to  what  he  meant,  he  says  to  the 
prosecutor  in  words  of  equal  violence  and  indicating  a  murderous 
intent  upon  himself  in  carrying  out  his  purpose,  '^  I  mean  to  die 
and  go  to  hell  in  a  few  minutes."  In  consequence  of  these  demon- 
strations of  menaced  violence  if  interrupted,  the  prosecutor  forbore 
to  pursue  and  take  his  cow,  returning  into  his  store.  The  cow  was 
then  carried  away. 

This,  we  think,  is  more  than  violence  threatened,  it  is  violence, 
begun,  and  made  successful  by  the  overawing  efFect  produced  on 
the  mind  of  the  prosecutor.  The  gun,  though  not  pointed,  was 
held  in  a  position  admitting  of  instant  use,  and  the  purpose  to  use 
it,  even  to  the  death,  manifested  by  both  language  and  conduct,  and 
thereby  the  prosecutor  was  prevented  from  asserting  his  right  and 
regaining  his  possession. 

As  the  jury  may  have  taken  this  view  of  the  testimony,  it  would 
have  been  erroneous  to  tell  them  if  they  believed  the  evidence,  that 
is,  the  testimony  of  any  of  the  witnesses,  the  defendant  was  not 
guilty. 

We  see  no  error  in  the  direction  as  to  what  facts,  if  found  by  the 
jury,  would  constitute  the  offense  charged. 

There  is  no  error,  and  this  will  be  certified  to  the  end  that  the 
court  below  proceed  to  judgment. 

No  error.  i 

Judgmmii  affirmed. 

DBS  Fabgbs  y«  Puoh. 

(ffiN.aai) 

Bai/t  ^ fraud — inteH^eMiif. 

Where  one  knows  himself  to  be  insolvent,  and  bays  goods  on  credit,  oon- 
oesling  that  fact  and  intending  not  to  pay,  and  falsely  representing  himself 
to  be  a  mayor,  the  seller  may  recover  the  goods  from  him.  {See  note,  p.  449.) 

CL AI H  and  delivery.     The  opinion  states  the  facts.     The  defend- 
ant had  judgment  below. 

B,  B.  Peebles f  for  plaintiff. 

Ashe,  J.  The  action  is  claim  and  delivery,  and  the  demurrer 
filed  by  the  defendant  raises  the  only  question  for  our  considera- 
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tion,  which  is,  does  the  complaint  state  facts  sufficient  to  constitute 
a  caase  of  action?  and  the  special  grounds  assigned  are: 

I.  That  the  complaint  and  affidavit  and  pleading  of  plaintiff  do 
not  show  fraud. 

n.  That  they  do  not  allege  such  fraud,  if  any,  as  entitles  her  to 
the  remedy  she  seeks. 

in.  No  such  fraud  is  alleged  as  to  preyent  the  title  to  the  prop- 
erty passing  to  the  defendant. 

We  are  of  the  opinion  his  honor  committed  an  error  in  sustain- 
ing the  demurrer. 

The  first  ground  assigned  that  the  complaint  does  not  show 
fraud,  should  not  have  been  sustained  for  the  reason  that  the  de- 
murrer for  the  purpose  of  the  action  admits  all  the  allegations  of 
fact  contained  in  the  complaint;  and  it  is  alleged  that  the  defend- 
ant in  his  letter  ordering  the  books  represented  himself  as  mayor 
of  Windsor,  and  that  he  practiced  law  in  the  counties  of  Bertie, 
Martin,  Washington  and  Northampton,  which  representations 
were  untrue,  and  that  he  was  utterly  insolvent;  that  by  such  fraud- 
ulent representations  and  writings  he  deliberately  intended  to 
cheat,  defraud  and  trick  the  plaintiff  out  of  her  said  property,  and 
that  she  was  induced  to  give  him  possession  of  said  goods  by  reason 
of  his  said  representations  to  her  that  he  was  mayor  of  Windsor. 
These  facts  taken  to  be  true,  as  they  must  be  under  the  pleadings, 
are  certainly  some  eyidence  of  fraud. 

The  second  and  third  grounds  of  the  demurrer  may  be  considered 
together,  for  if  there  was  such  fraud  as  entitles  her  to  the  remedy 
she  seeks,  there  was  such  fraud  as  prevents  the  title  to  the  property 
from  passing  to  the  defendant. 

It  is  well  settled  that  property  in  goods  does  not  pass  by  a  sale 
wliich  the  vendor  has  been  fraudulently  induced  to  make,  unless  he 
declines  to  assert  his  right  to  disaffirm  the  contract  —  in  which 
case  the  property  does  pass — ^f  or  the  sale  is  voidable  and  the  vendor 
has  his  election  to  sue  for  the  price,  or  bring  fcrover  or  detinue, 
under  the  former  practice,  or  claim  and  delivery  under  the  present 
system.  Benj.  Sales,  342-340;  Donaldson  v.  Farmer,  93  IT.  S.  361 ; 
WiUan  v.  White,  80  N.  C.  280. 

It  is  held,  and  we  think  the  current  of  authority  is  to  that  effect, 
that  the  mere  fact  that  the  buyer  of  property  is  to  his  own  knowl- 
edge insolvent  at  the  time  of  his  purchase  and  conceals  that  fact 
from  the  vendor,  is  not  ground  for  relief  to  the  vendor,  but  it  is 
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otherwise  if  he  actually  misleads  the  vendor.  ^'Mere  insolvency 
cannot  be  treated  as  fraud;  there  must  be  fraudulent  intent. ''  Big- 
©low  Frauds,  pp.  36-37.* 

A  leading  case  on  this  subject  is  that  of  DonaUUon  v.  FartoeU,  93 
IT.  S.  631,  where  Justice  Dayis,  speaking  for  the  court,  says:  ''  The 
doctrine  is  now  established  by  a  preponderance  of  authority,  that  a 
party  not  intending  to  pay,  who  as  in  this  instance  induces  the 
owner  to  sell  him  goods  on  credit  by  fraudulently  concealing  his 
insolvency  and  his  intent  not  to  pay  for  them,  is  guilty  of  a  fraud, 
which  entitles  the  vendor,  if  no  innocent  party  has  acquired  an 
interest  in  them,  to  disaffirm  the  contract  and  recover  the  goods." 
And  he  cites  a  number  of  authorities,  both  English  and  American, 
to  support  his  position.  This  decision  does  not  militate  against 
the  doctrine  as  laid  down  by  Bigelow,  supra,  for  Justice  Davis 
does  not  hold  the  mere  concealment  of  the  buyer's  insolvency 
is  sufficient  for  the  vendor  to  annul  the  sale,  but  the  conceal- 
ment must  be  coupled  with  the  intent  not  to  pay  for  the  goods. 
The  intent  is  always  a  question  for  the  jury,  and  to  determine 
whether  the  intent  was  fraudulent  the  jury  have  necessarily  to  look 
to  the  circumstances  connected  with  the  transaction  or  those  imme- 
diately preceding  or  following  it  In  the  cases  just  cited,  the 
buyer  bought  the  goods  and  went  into  bankruptcy  very  soon  there- 
after, and  that  fact  was  left  to  the  jury  to  be  considered  by  them 
in  determining  upon  the  question  of  fraudulent  intent.  To  the 
same  efFect  is  the  case  of  Wilson  v.  White,  supra. 

We  think  the  principle  to  be  deduced  from  the  authorities  is  that 
in  addition  to  the  mere  fact  of  concealment  of  his  insolvency  on 
the  part  of  the  buyer,  he  must  be  shown  to  have  done  some  act  at- 
tending the  sale  or  soon  thereafter,  as  tends  to  show  that  at  the 
time  of  the  sale  he  had  the  preconcerted  design  of  not  paying  for 
the  goods,  Wilson  v.  While,  supra,  or  to  have  practiced  some  de- 
ceit which  put  the  vendor  off  his  guard  and  induced  him  to  part 
with  his  goods. 

It  matters  not,  it  is  held,  by  what  means  the  deception  is  prac- 
ticed, whether  by  signs,  by  words,  by  silence  or  by  acts,  provided 
that  it  actually  produce  a  false  and  injurious  impression  of  such 
a  nature  that  it  may  reasonably  be  supposed  that  but  for  such  de- 

*  To  this  effect,  Morrison  v.  ShusUr,  1  Mackej,  190;  KeUejf  v.  JSarri9on,  21^ 
Eaos.  143;  ToIcoUt.  Henderson,  Zl  Ohio  St  162;  s.  c,  27  Am.  Rep.  601.— 
Bxp. 
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oeption  the  vendor  might  never  have  entered  into  the  contract. 
Story  Sales,  153,  154. 

Now  apply  these  principles  to  our  case.  The  vendor  resides  in 
Baltimore  and  the  defendant  in  North  Carolina.  He  was  an  entire 
stranger  to  her.  He  ordered  a  small  number  of  books  and  falsely 
represented  himself  as  the  mayor  of  a  town  and  a  lawyer  practicing 
in  three  or  four  counties.  She  alleges  that  she  was  induced  to  send 
him  the  books  by  reason  of  his  representation  to  her  that  he  was  a 
mayor.  He  promised  to  pay  in  thirty  days — was  insolvent  and  con- 
cealed that  fact  from  her.  It  is  true  the  fact  of  his  being  mayor  or 
even  a  practicing  lawyer  was  no  evidence  of  his  ability  even  to  pay 
so  small  an  amount  as  that  sued  for,  but  it  was  some  evidence  of 
his  social  standing  in  the  community  where  he  resided,  and  that  he 
was  at  least  a  man  of  integrity,  for  it  is  hardly  to  be  presumed  that 
any  community  would  appoint  a  man  to  the  respectable  position  of 
mayor  who  was  tricky  and  dishonest.  The  fact  then  that  he  was 
mayor  of  Windsor,  if  true,  would  raise  a  presumption  that  he  was 
an  honest  and  upright  man,  and  it  is,  we  know,  not  unusual  for 
credit  for  moderate  amounts  to  be  given  to  impecunious  persons 
merely  upon  the  ground  of  their  honor  or  supposed  integrity — the 
vendor  trusting  to  their  honesty  rather  than  their  ability  to  pay.* 

We  are  of  the  opinion  the  facts  as  stated  in  the  complaint  were 
BKfficient  to  raise  a  question  of  fraudulent  intent,  that  constituted 
a  proper  case  for  the  determination  of  the  jury,  and  the  demurrer 
should  therefore  have  been  overruled. 

The  demurrer  is  overruled  and  the  judgment  rendered  by  his 
honor  in  the  court  below  reversed,  and  the  case  is  remanded  that 
the  defendant  may  answer  thie  complaint  if  he  should  be  advised  so 
to  da 

Error. 

Reversed  and  remanded, 

NoTB  BT  VHB  RBPOBTER.^See  BMinff  V.  Frtmkkmd,  8  Lea. ,  07;  s.  c. ,  41  Am. 
Rep.  680;  Brewer  v.  Ooodyer,  88  Ind.  572.  Where  a  person  orders  goods  know- 
ing himself  to  be  insolyent,  without  disclosing  liis  insolvency,  and  with  the 
preconceived  purpose  of  not  paying  for  them  at  all,  or  at  most  only  a  very 
small  per  cent,  and  with  further  preconceived  purpose  of  having  them  swell 
his  assets  for  the  benefit  of  those  whom  he  intends  to  make  his  preferred  credi- 
tors,  the  purchase  is  fraudulent,  and  the  vendor,  upon  discovering  the  fraud. 

*8e0  JSfl^  V.  PeopU  (44  Mich.  399),  88  Am.  Bep.  d67;  "  storekeeper.  ">- 
Rbp. 
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maj  rescind  the  contract,  and  take  the  goods  as  against  the  vendee.     Lee  t. 
aimmofu.  Wis.  Sap.  Ct.,  March  16,  1886. 

In  Bnwer  ▼.  Ghtodffer,  88  Ind.  572,  it  was  held  that  a  Tendee  of  goods  who, 
knowing  himself  to  be  insolvent,  conceals  his  insolvency  from  the  vendor  and 
buys  the  property  on  credit,  not  intending  to  pay  for  it,  perpetrates  a  fraud 
which  will  entitle  the  vendor  to  disaflirm  the  control  and  replevy  the  property 
from  his  vendee.  The  court  said:  "Where  a  man,  knowing  himself  to  be 
insolvent,  conceals  his  Insolvency  from  the  vendor  of  goods,  and  buys  the 
property  not  intending  to  pay  for.  it,  he  perpetrates  a  fraud  which  will  entitle 
the  seller  to  reclaim  the  property.  The  principle  which  rules  this  esse  is  thus 
stated  by  the  Supreme  Court  of  the  United  States  in  Donaldson  v.  FofnoeUt  98 
U.  S.  631:  '  The  doctrine  is  now  established  by  a  preponderance  of  authority, 
that  a  party  not  intending  to  pay,  who  as  in  this  instance  induces  the  owner 
to  sell  him  goods  on  credit  by  fraudulently  concealing  his  insolvency  and  his 
intent  not  to  pay  for  them,  is  guUty  of  a  fraud  which  entitles  the  vendor,  if  no 
innocent  third  party  has  acquired  an  interest  in  them,  to  disaffirm  the  contract 
and  recover  the  goods.  Byrd  v.  HaU,  2  Keyes,  647;  Johnaon  v.  Monell,  2 
Keyes,  665;  Nobie  v.  Adams,  7  Taunt.  59;  SUby  v.  Wilmm,  Ryan  &  Moody,  178; 
Bristol  V.  WUsmore,  1  Bam.  &  Cress.  518;  Stewart  v.  Emerson,  52  N.  H.  801; 
Benj.  Sales,  %  440,  note  of  the  American  editor  and  cases  there  cited.'  In  add! 
tion  to  the  authorities  there  dted  in  the  opinion  from  which  we  have  quoted, 
we  refer  to  Henshaw  v.  Bryant,  4  Scam.  97;  Patton  v.  OampbeU,  70  111.  72; 
Donaidson  v.  FartoeU,  5  Biss.  461;  SeUffman  v.  KaliBman,  8  Cal.  207;  BidauU 
V.  WaUs,  19  Mo.  86;  Daw  v.  Sofnbam,  8  Allen,  181;  O^JOonald  v.  Constant,  82 
Ind.  212.  A  recent  writer  thus  states  the  rule:  '  In  other  words,  a  purchase 
on  credit  with  a  preconceived  design  on  the  buyer's  part,  formed  at  or  before 
the  purchase,  not  to  pay  for  the  thing  bought,  oonstttates  a  species  of  fraudu- 
lent concealment.'    2  Pom.  Eq.,  %  906." 


Blaok  y.  WiLicnroToir  aitb  Wbldoit  Bailboad  Ooxpant. 

(MN.0.4S.) 

Oarrisr — biU  ofkuUng — goods  not  rsesised. 

Where  a  carrier's  agent  issues  a  bill  of  lading  for  goods  which  were  not  de- 
livered for  shipment,  the  carrier  may  show  the  non-reoeipt  even  as  against 
a  bona  fide  transferee  for  value.    {See  note,  p.  458.) 

fllHE  opinion  states  the  case. 

John  L,  Bridges,  Jr.,  for  defendant. 

Smith,  C.  J.    The  action  is  prosecuted  for  the  leooyery  of  the 
value  of  the  undelivered  cotton  mentioned  in  the  two  bills  of  lading. 
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upon  the  faith  of  which  and  under  an  arrangement  with  tlie  con- 
signor they  made  full  advancements  in  honoring  his  drafts.  It 
does  not  proceed  upon  an  allegation  of  fraud  practiced  through  the 
instrumentality  of  the  defendant's  agent,  and  made  successful  by 
means  of  the  false  bills  of  lading.  We  must  therefore  consider  the 
case  as  resting  upon  contract  or  the  common-law  liabilities  of  car- 
riers of  goods  for  their  safe  transportation  and  deliyery  to  the  con- 
signees and  the  failure  of  the  defendant  to  do  so. 

The  authorities  cited  and  discussed  in  the  well  prepared  brief  of 
the  defendant's  counsel  seem  to  sustain  his  proposition  that  the 
authority  to  issue  such  bills  depends  upon  the  actual  delivery  of 
goods,  and  if  issued  without  delivery  they  do  not  bind  the  prin- 
cipal, and  that  this  defense  is  open  to  the  latter.  Some  of  the 
authorities  to  this  efFect  we  propose  to  refer  to. 

''Except  as  against  a  bona  fide  transferee  of  the  bills  of  lading 
for  value,"  remarks  a  recent  writer,  ''  the  carrier  may  contradict  it 
as  to  the  delivery  to  him  of  the  goods,  or  as  to  their  description, 
quality  or  condition.'!    Abb.  Trial  Ev.  537,  §  45. 

Carrying  the  rule  still  further,  Mr.  Danie^  in  his  excellent  work 
on  Negotiable  Instruments,  voL  2,  §  1733,  states  it  thus:  **  Although 
the  bill  of  lading  is  signed  by  the  master  of  the  ship,  his  subscrip- 
tion is  as  agent  for  the  owners,  and  the  contract  is  binding  upon 
them.  But  the  master  has  no  authority  to  grant  a  bill  of  lading 
unless  the  goods  be  actually  received  on  board  the  ship,  and  if  he 
transcends  his  authority  in  this  respect,  and  the  goods  be  not  on 
board,  the  ship  owners  will  not  be  bound  by  the  bill,  although  it  be 
transferred  to  a  hona  fide  indorsee  for  value." 

80  it  is  said  by  the  Supreme  Oonrt  of  the  United  States  that  the 
general  owner  is  not ''  estopped  from  showing  the  real  character  of 
the  transaction  by  the  fact  that  libellants  advanced  money  upon 
the  faith  of  bills  of  lading."  Freeman  v.  Buckingham^  18  How. 
182;  PoOard  v.  Vinton,  105  U.  8.  7. 

In  like  manner  Mr.  Justice  Davis,  delivering  the  opinion  of  the 
court  in  the  Lady  Franklin^  8  Wall.  827,  and  reiterating  the 
doctrine,  says:  ''The  attempt  made  in  the  prosecution  of  this 
libel,  to  charge  this  vessel  for  the  non-delivery  of  a  cargo  which  she 
never  received  and  therefore  could  not  deliver  because  of  a  false  bill 
of  lading,  cannot  be  successful,  and  we  are  somewhat  surprised  that 
the  point  is  pressed  here." 

He  adds:    ''In  this  case  the  bill  of  lading  acknowledges  the 
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receipt  of  so  much  flour  and  is  prima  fadt  evidehce  of  the  fact 
It  is  however  not  conclusive  on  this  point,  but  may  be  contradicted 
bj  oral  testimony." 

Upon  similar  grounds  are  the  rulings  in  this  court  which  declare 
written  acknowledgments  of  money  received  liable  to  contradiction 
by  parol  proof  when  no  contract  is  formed  by  them,  as  in  Brown  v. 
Brooks f  7  Jones,  93;  Smith  v.  Browtiy  3  Hawks.  580,  and  other  cases. 

When  no  goods  are  placed  in  custody  of  tiie  carrier's  agent  to 
transport,  there  is  no  subject-matter  to  support  a  contract,  and 
hence  no  obligation  is  imposed  by  the  receipt  put  in  the  form  of  a 
contract.  There  can  be  no  conveyance  unless  there  be  something 
to  convey,  and  therefore  no  breach  of  obligation  or  duty. 

The  result  is  that  the  defendant  company  has  incurred  no  liability 
in  this  form  of  action  by  the  bill  of  lading  for  eight  bales  given  in 
May.  Of  them  only  two  were  delivered  to  the  agent  and  they  were 
consigned  to  the  plaintiffs  and  received  by  them. 

But  the  company  is  responsible  for  the  failure  to  carry  and  deliver 
the  ten  bales  mentioned  in  the.bill  of  May  preceding.  These  did 
pass  into  the  possession  of  the  agent,  and  although  their  first  des- 
tination was  fixed  in  the  contemporary  bills  at  Norfolk'  to  a  con- 
signee there  doing  business,  it  was  competent  for  the  consignors  to 
change  this  and  direct  transportation  to  the  plaintiffs  in  New  York. 
This  new  superseded  the  first  contract  and  annuUed  all  liability 
,  under  it.  The  cotton  being  then  in  possession  of  the  company,  it 
was  competent  to  issue  the  second  bill  and  undertake  to  transport 
the  goods  to  the  plaintiffs  at  New  York.  This  was  a  valid  contract 
and  was  broken  by  the  failure  to  carry  to  the  plaintiffs,  and  instead 
conveying  to  the  consignees  at  Norfolk  under  the  superseded  con- 
tract 

There  is  error  in  entering  up  judgment  for  six  bales  of  cotton 
described  in  the  last  bill  of  lading,  and  the  plaintiffs  should  have 
recovered  on  the  value  of  the  ten  first  delivered. 

The  form  of  the  case  agreed  will  not  permit  of  a  reform  of  the 
judgment,  for  it  requires  us  to  sustain  it  in  its  entirety  or  render 
judgment  for  the  defendant.  The  aspect  of  the  case  as  considered 
by  us  seems  not  to  have  been  contemplated  by  tlie  parties,  and 
therefore  reversing  the  judgment,  we  remand  it  for  further  pro- 
ceedings in  the  court  below. 

£!rror. 

Jfulgm^t  accordingly. 
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NoTB  BT  THB  BsFOBTBR. — In  haimonj  with  this  case  is  BaU,,  etc,,  E.  Co. 
Y.WUkiiu,  44  Md.  11;  8.  c,  3d  Am.  Rep.  26;  bat  Sioux  OUy,  etc,,  E,  Co,  ▼. 
Fvr9t  m.  Bk.,  10  Neb.  556;  8.  c,  85  Am.  Rep.  488,  is  to  the  contrary.  To  the 
contrary  also  is  Brooke  ▼.  N.  T,,  ete,,  B,  Co,  Pennsylvania  Supreme  Court, 
Oct.  5, 1885.  Here  the  shipping  clerk  fraadulently  issued  a  fictitious  bill  -of 
lading,  but  the  company  was  held  estopped  as  to  one  who  in  good  faith  made 
advance  on  the  credit  of  it.  The  court  said:  "  Plaintiffs,  who  thus  became  the 
innocent  victims  of  the  fraud  to  the  extent  of  several  hundred  dollars,  claim 
that  defendant,  through  whose  shipping  agent  they  were  defrauded,  should 
make  good  the  loss. 

"  The  claim  appears  to  be  both  reasonable  and  just;  and  notwithstanding 
tlie  authorities  cited  in  support  of  the  opposite  view,  we  are  satisfied  it  is  so. 
Under  the  circumstances  cited  in  the  case  stated,  defendant  is  estopped  from 
denying  what  its  accredited  shipping  agent  asserted  in  the  bill  of  lading  by 
which  plainti£b,  without  any  fault  on  their  part,  were  misled  to  their  injury. 

"  A  question  has  been  raised  as  to  whether,  upon  the  facts  presented,  the 
law  of  this  State  or  that  of  New  York  should  govern  in  determining  defend- 
ant's liability.  We  are  not  prepared  to  admit  there  is  any  material  difference 
between  the  laws  of  the  two  States,  applicable  to  the  case,  but  if  there  is,  we 
think  it  very  clear  that  the  law  of  New  York  must  control,  for  the  reason 
thftt  the  transaction  took  place  in  that  State.  The  present  case  is  virtually 
ruled  by  Armour  v.  Michigan  Central  E,  Co.,  65  N.  Y,  111;  s.  c,  22  Am.  Rep. 
608.  The  facts  of  that  case,  as  stated  in  the  opinion  of  the  court,  are  not  dis- 
tinguishable in  principle  from  those  of  the  case  before  us. 

"  The  same  principle  is  recognized  in  Coventry  v.  Oreat  Ekuiem  E.  Co,,  11  Q. 
B.  Div.  776,  the  facts  of  which  were  briefly  these:  The  railroad  company  re- 
ceived a  consignment  of  wheat,  and  issued  therefor  a  delivery  order  which 
came  into  the  hands  of  B.,  who  obtained  advances  thereon  from  plaintiffs. 
Shortly  afterward  the  company  issued  a  second  delivery  order  in  respect  of 
the  same  consignment  of  wheat.  The  two  orders  were  different,  and  such  as 
might  be  reasonably  supposed  to  relate  to  distinct  consignments.  On  the 
second  order  B.  obtained  farther  advances  from  plidntiffs,  who  were  under  the 
belief  that  the  delivery  orders  related  to  distinct  consignments.  B.  having 
afterward  become  insolvent,  it  was  held  that  the  company  was  estopped  by 
the  negligence  of  its  agent  from  showing  that  the  two  delivery  orders  related 
only  to  one  consignment,  and  that  it  was  liable  to  compensate  plaintiffs  for  the 
loss  sustained  by  them  through  their  advances  to  B. 

"  It  is  contended  that  inasmuch  as  no  authority,  real  or  apparent,  to  issue 
bills  of  lading  without  receiving  the  goods  mentioned  therein  had  actually 
been  given  by  the  railroad  company  to  Weiss,  it  was  not  in  any  manner  re- 
sponsible for  his  unauthorized  act,  even  as  to  innocent  third  parties  who  were 
misled  and  injured  thereby.  We  cannot  assent  to  this  proposition.  As  be- 
tween principal  and  third  parties,  the  true  limit  of  the  agent's  authority  to 
bind  the  former  is  the  apparent  authority  with  which  the  agent  is  invested: 
but  as  between  the  principal  and  the  agent,  the  true  limit  is  the  express 
anthority  of  instruction  given  to  the  agent.  Evans  Agency,  594,  606;  Adam$ 
BoBpreu  Co,  v.  SeMcsdnger,  75  Penn.  St.  246.    The  principal  is  bound  by  all 
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the  acts  of  his  agent  within  the  scope  of  the  authoritj  which  he  held  him  out 
to  the  world  to  poooeoa,  notwithstanding  the  agent  acted  contraiy  to  inatmc- 
tions;  and  this  is  expresslj  the  ease  with  officera  and  agents  of  coipoiations. 
Since  a  corporation  acts  onlj  through  agents,  it  is  bound  bj  its  agent's  con- 
tracts when  made  ostensiblj  within  the  range  of  their  office.  One  who 
authorises  another  to  act  for  him  in  a  certain  class  of  oontracis  undertakes  for 
the  absence  of  fraud  in  the  agent  acting  within  the  scope  of  his  anthori^. 
Whart.  Cont.,  §§  96,  180,  209.  The  authority  of  an  agent  to  act  for  and  bind 
his  principal  will  be  implied  from  the  accustomed  perfonnance  bj  the  agent 
of  acts  of  the  same  general  character  for  the  principal  with  his  knowledge  and 
consent  Evans  Agencj,  198,  note.  These  elementary  principles  are  founded 
on  the  doctrine  that  where  one  of  two  persons  must  suffer  bj  the  act  of  a  third 
person,  he  who  has  held  that  person  out  as  worthj  of  trust  and  confidence, 
and  as  hav^pg  authoritj  in  that  matter,  should  be  bound  bj  It  Evans  Agency, 
091.  It  is  conceded  in  this  case  that  the  company  did  not  authorize  the  issu- 
ance of  bills  of  lading  without  receipt  of  the  goods,  but  It  puts  Weiss  in  its 
place  to  do  that  class  of  acts,  and  it  should  be  answerable  for  the  manner  in 
which  he  conducted  himself  within  the  range  of  his  agency.  Public  poliqr, 
as  well  as  the  ultimate  good  of  corporations  themselves,  requires  tliat  this 
should  be  the  rule.'* 


BUBWBLL  T.  OOMMI88IONEB8  OF  YaHCB  OOVHTIY. 

(0BN.C.78.) 
J^uiaanee — JaU 

An  InJaiMtioii  will  not  Issue  to  prevent  the  erection  of  a  Jail  on  the  giound  of 

nuisance. 

SUIT  for  injanotion  to  preyent  the  erection  of  a  jail.    The  opinion 
states  the  point, 

Z>.  0.  Fawl$  and  JB.  0.  Smith,  for  plaintifh. 

0,  M,  Cooke,  for  defendant 

Smith,  G.  J.  Two  inquiries  arise  out  of  the  contention  of  the 
parties  which  may  be  considered  in  determining  the  controversy. 

1.  Is  a  public  jail  a  nuisance  in  a  legal  sense  that  persons  residing 
on  lots  near  or  adjoining  thereto  may  (A)tain  an  order  to  prevent  its 
construction  from  the  court ;  and 

II.  Are  the  board  of  commissioners  restrained  by  the  act  creating 
the  county  from  patting  it  anywhere  else  than  upon  the  court- 
house lot  ? 
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1.  The  jail  being  a  public  necessity,  indispensable  in  the  admin- 
istiation  of  justice,  and  therefore  required  to  be  built,  cannot  in 
itself  be  a  nuisance  in  the  sense  of  the  law,  pw  se,  though  its  mis- 
management may  render  it  obnoxious  to  those  who  live  or  do  busi- 
ness near  it,  since  in  such  case  priyate  convenience  and  comfort 
must  yield  to  the  common  good.  Assuming  a  discretion  reposed 
in  the  commissioners  in  fixing  the  location  of  this  house  and  their 
use  of  all  proper  means  to  render  it,  as  far  as  practicable,  inoffensive 
and  not  injurious  to  surrounding  and  near  residents  and  places  of 
business,  those  who  occnpy  such  could  not  rightfully  claim  the 
interposition  of  the  court  to  prevent  its  being  built.  For  if  they 
could  thus  have  the  aid  of  the  court,  so  could  residents  of  anv  other 
part  of  the  town,  for  the  same  and  perhaps  stronger  reasons,  be- 
cause more  thickly  settled  as  well  as  contiguous  proprietors  could 
prevent  the  erection  elsewhere.  The  special  damage  in  such  case 
is  incidental  to  what  the  general  interest  of  tlio  community  I'equires 
and  becomes  damnum  absque  injuria.  Otherwise  no  jail  could  be 
buUt  within  the  town,  if  parties  interested  as  these  plaintiffs  choose 
to  object.  All  that  can  reasonably  be  required  is,  that  the  construc- 
tion and  management  afterward  be  such  as  to  occasion  as  little 
inconvenience  and  discomfort  to  those  living  near  as  is  consistent 
with  the  public  purposes  to  be  subserved,  and  nothing  of  the  kind 
is  suggested  in  the  statement  of  grievances  in  the  complaint.  They 
are  such  only  as  would  be  objected  with  equal  force  to  prevent  any 
other  location  of  the  structure.  In  the  forcible  language  of  the 
late  chief  justice,  in  Hyaii  v.  Mywa^  73  N.  C.  232,  quoted  upon  a 
somewhat  similar  application  in  Dorset/  v.  Allen,  85  N.  G.  358;  s.  c, 
39  Am.  Bep.  704:  ^'  If  a  man  instead  of  contenting  himself  with 
the  quiet  and  comfort  of  a  country  residence  choose  to  live  in  a 
town,  he  must  take  the  inconveniences  of  noise,  dust,  flies,  rats, 
smoke,  soot,  cinders,  etc.,  and  he  cannot  complain  of  the  owner  of 
an  adjoining  lot^  by  reason  of  the  smoke,  soot  and  cinders,  *  *  * 
caused  in  the  use  and  enjoyment  of  his  property,  provided  the  use 
of  it  be  for  a  reasonable  purpose,  and  the  manner  of  using  it  is 
such  as  not  to  cause  any  unnecessary  damage  or  annoyance  to  his 
neighbors.'' 

The  structure  complained  of  is  not  merely  a  public  necessity,  but 
is  required  by  the  act  to  be  built  within  the  corporate  limits  of  the 
town,  and  unless  restrained  in  the  act,  its  location  is  left  to  the 
sound  discretion  of  the  commissioners,  over  which  the  court  has  not 
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control,  and  if  it  had,  the  wisdom  with  which  it  has  been  exercised 
seems  to  have  been  fully  sastained  by  the  testimony. 

While  it  is  conceded  that  the  present  action  could  not  be  main- 
tained if  the  selection  of  the  place  was  within  the  authority  con- 
ferred,  or  if  not,  aside  from  the  alleged  special  damage  threatened, 
the  commissioners  could  only  be  restrained  from  going  beyond  its 
limits  by  a  proceeding  instituted  by  the  State  and  its  agents  for  the 
public,  it  is  contended,  that  being  not  only  in  excess  of  power  but 
in  disregard  of  the  statutory  mandate,  the  erection  of  the  jail  where 
it  is  proposed  to  be  put  is  a  tort,  attended  with  positive  and  direct 
injury  to  the  plaintiffs,  for  which  the  law  does  afford  them  the 
redress  demanded  in  the  action.  We  are  thus  brought  to  an  exami- 
nation of  the  statute  to  see  if  its  terms  are  thus  mandatory  and 
restrictive. 

If  the  ^'  other  necessary  buildings  *'  associated  with  and  following 
the  designation  of  a  court-house,  as  mentioned  in  both  sections  8 
and  14,  are  to  be  understood  in  their  most  comprehensive  import, 
it  would  require  to  be  crowded  upon  one  lot,  the  poor-house,  house 
of  refuge  and  a  public  hospital,  should  these  latter  two  be  deemed 
necessary,  and  it  is  quite  manifest  this  was  not  within  the  contem- 
plation of  the  act,  nor  were  they  intended  to  be  built  only  in  the 
town,  so  unsuitable  in  the  attainment  of  the  beneficial  fruits  of  such 
structures.     Code,  §  707,  tl"  1 7,  21,  22. 

The  counsel  for  appellants  restricts  these  words  so  far  as  to  con- 
fine them  to  such  buildings  as  may  be  needed,  as  oflSces  for  county 
officers  whose  business  is  more  immediately  connected  with  that  for 
which  the  court-house  is  built;  but  insists  that  the  jail  designated 
byname  in  section  14  must  be  on  the  same  lot  with  the  court-house, 
and  this  by  force  of  the  words  **  to  build  thereon,"  that  is,  on  the 
site  for  the  court-house  and  necessary  buildings,  a  public  jail  for 
said  county.  In  our  construction  of  the  act  and  in  furtherance  of 
its  manifest  intent,  the  term  used,  '^site,"  must  be  understood  in  a 
disjunctive  sense  and  as  applying  separately  to  the  different  county 
buildings  to  be  constructed,  and  which  must  not  be  outside  the 
town  limits.  The  section  should  be  read  as  directing  the  selection 
of  a  situs  or  place  for  the  court-house  and  a  site  or  place,  one  or 
more,  for  the  other  public  buildings  embraced  in  it,  as  the  public 
convenience  may  require,  and  this  is  left  to  the  judgment  of  the 
commissioners.  As  they  could  accept  and  use  contiguous  lands  or 
land  just  across  the  public  street,  so  may  they  select  a  more  distant 
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lot  when  demanded  byadae  regard  to  the  pablic  welfare.  11iis 
construction  is  fortified  by  the  bestowal  of  all  the  powers  possessed 
by  other  county  commissioners,  not  restricted  in  the  act  itself.  So 
in  section  14  they  are  required  to  build  a  jail  on  the  site  selected 
for  that  pitrpose  in  the  town  and  not  necessarily  in  the  court-house 
lot.  No  new  restraints  are  here  imposed  and  it  only  confers 
authoril^  to  purchase  the  site  or  sites  required  by  section  8j  and  t<> 
erect  the  houses  required  for  the  public  use  thereon  according  to 
their  judgment. 

The  plaintiffs  also  insist  upon  their  right  to  preserve  the  presen.t 
status  until  a  final  hearing  and  adjudication  of  their  case.  To  this 
a  ready  answer  is  suggested  in  the  necessity  of  having  a  jail  and  the 
mandate  for  its  construction.  Delay  would  be  a  dereliction  of  duty, 
and  to  this  the  court  ought  not,  by  its  needless  intervention  in  the 
controversy^  to  become  a  party. 

Besides  the  supposed  injury^  at  least  in  its  extent,  is  largely  con- 
jectural, as  the  various  opinions  expressed  in  the  affidavits  show, 
and  if  entitled  to  relief,  it  can  be  obtained  when  they  become  facts. 
But  our  construction  of  the  sections  conferring  power  removes  the 
objections  arising  upon  the  alleged  want  of  it. 

tf  we  were  at  liberty  to  revise  the  discretion  reposed  in  the  com- 
missioners in  selecting  the  site  for  the  jail,  as  we  are  not,  the 
evidence  largely  preponderates  in  showing  that  it  has  been  exercised 
wisely  and  in  a  proper  regard  to  the  interests  of  the  property  owners 
and  residents  of  the  town. 

As  we  refused  in  Dorset/  v.  Aliens  supra,  to  arrest  the  work  com- 
menced in  the  erection  of  a  planing  mill  and  cotton-gin  because  of 
its  apprehended  annoyance  and  increased  danger  of  fire,  upon  con- 
siderations of  public  policy,  so  for  stronger  reasons  must  we  refuse 
to  arrest  the  action  of  the  defendants  in  their  discharge  of  a  public 
enjoined  duty.  There  is  no  error.  Let  this  opinion  be  certified  to 
the  court  below,  that  it  may  proceed  upon  the  affirmed  judgment 
with  the  cause. 

No  error. 

Judgment  affirmed. 
VouLin  — 58 
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Wall  v.  Williams. 

(BB  N.  o.  atr.) 
OmUrtui — for  **9upporV* 

A  ooBtimol  for  *'  plenty  of  sappoit "  indades  attendanoe  and  naniikg  in  a  pro- 

longed  sickness.* 


The 


ACTION  for    seirices.      The  opinion  states  the  point 
defendant  had  judgment  below. 

Soott  S  aOdweU,  and  W.  8.  Ball,  for  plaintiff. 
Jf.  S.  Bobbins  and  J.  T.  Marehead,  for  defendant 

AsHB,  J.  The  only  question  presented  for  our  detentiination 
arises  upon  the  construction  of  the  contract  between  the  plaintiff 
and  the  testator.  The  plaintiff  contends  that  the  word  "  support " 
as  used  in  the  instrument,  can  only  be  interpreted  as  meaning* 
'^ood  or  provisions/' and  the  defendant  insists  that  the  word  is  not 
to  be  construed  in  any  such  restricted  sense,  but  the  use  of  it  in 
the  contract  was  intended  to  comprehend  a  reasonable  and  comfort- 
able maintenance,  suitable  to  the  estate,  the  mode  of  living,  and 
the  habits  of  lifeof  the  person  to  be  supported.  When  the  case 
was  before  us  at  a  former  term,  91  N.  C.  477,  it  was  then  said  in 
the  opinion  delivered  by  Smith,  C.  J. :  "Are  not  the  service  and 
attention  incident  to  those  being  supported,  though  in  the  present 
case  they  were  far  more  onerous  than  perhaps  ever  contemplated 
by  either  party?  Would  a  total  neglect  of  the  most  common  wants, 
when  living  on  the  same  farm  be  consistent  with  the  agreement 
for  a  support  to  be  afforded  by  the  plaintiff?  Is  the  word  to  be 
construed  as  restricting  the  contract  to  the  furnishing  of  food 
merely  and  fuel  for  cooking  and  warmth?  " 

The  point  now  involved  did  not  necessarily  arise  there,  but  it 
will  be  seen  from  the  above  extract  that  the  court  leans  to  the  con- 
struction now  contended  for  by  the  defendants,  and  after  further 
consideration  of  the  subject,  we  think  that  is  the  proper  construc- 
tion of  the  instrument. 

The  plaintiff's  stipulation  in  the  contract  is  to  furnish  ''plenty 

•OotUra :    Orant  ▼.  Dabney  (19  Kans.  888),  27  Am.  Rep.  125. 
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for  to  support^'  Daniel  Williams  and  his  wife^  and  he,  S.  W.  Wall, 
is  ''  to  haye  all  he  can  make  after  we  get  our  support.'^ 

It  certainly  was  not  contemplated  hj  the  parties  that  the  land 
should  be  sown  or  planted  in  grain.  Wall,  under  the  contract, 
might  have  sown  cotton  or  tobacco,  in  which  case  he  would  be 
bound  by  the  contract  to  furnish  a  support  out  of  the  proceeds  of 
the  crops.  It  is  not  a  stipulation  for  a  certain  part  of  the  crops, 
or  for  a  support  out  of  the  premises  —  the  com  or  grain  raised  on 
the  land.  The  defendani?  by  the  contract  is  entitled  to  a  support 
—  a  plentiful  support  What  does  that  mean  ?  According  to 
Webster  it  means  ''  maintenance,  subsistence,  or  an  income  suflS- 
cient  for  the  support  of  a  family/'  and  maintenance  means  '^sus' 
tenance,  support  by  means  of  supplies  of  food,  clothing  and  other 
conveniences."  And  this  liberal  construction  of  the  word  support 
in  its  use  with  regard  to  persons  who  have  been  contracted  with 
for  their  maintenance,  was  held  in  the  case  of  Whilden  v.  WhUden^ 
Riley  Law  and  Equity,  205.  There  the  property  of  a  testator  was 
directed  to  be  sold,  and  the  money  invested  in  bank  stock,  for  the 
support  of  his  children,  until  the  youngest  should  come  to  the  age 
of  twenty-one,  and  he  left  several  children  who  were  of  age,  and 
others  minors;  it  was  decided  as  the  income  was  small,  it  should 
be  applied  to  support  and  educate  the  minor  children.  We  cite 
this  case  to  show  that  support  is  held  to  mean  something  more  than 
mere  food. 

The  only  other  case  we  have  found  bearing  on  the  question  is 
another  South  Carolina  decision,  Ellerhe  v.  ElUrhe^  Spears  Eq.  328. 
There  a  '^reasonable  and  competent  support '^  was  provided  for 
the  testator's  daughter  and  grandson.  The  court  held,  that  as  she 
had  an  ample  estate  of  her  own,  she  could  not  get  a  support  out  of 
the  estate  of  the  testator,  William  Ellerbe.  The  court  held  in  its 
opinion,  that  a  reasonable  and  comfortable  support  was  such  '^  main- 
tenance as  was  necessary,  suitable  and  proper,  in  the  situation  of 
the  party,''  and  in  support  of  his  position  the  chancellor,  who 
delivered  the  opinion,  cited  the  case  of  Whilden  v.  Whilden,  supra. 
The  stipulation  is  to  '^  furnish  a  plenty  for  to  support  Williams  and 
his  wife."  Plenty  is  from  the  Latin  pUnus  —  full.  Plenty  of  sup- 
port must  moan  a  full  support  —  not  merely  sufficient  provisions, 
but  according  to  the  definition  and  the  authorities  cited,  **  in  full; " 
such  other  conveniences  and  necessaries  as  were  reasonable  and 
suitable  to  make  Williams  and  his  wife  comfortable.     If  it  turns 
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out  that  he  made  a  bad  bargain,  which  does  not  seem  to  have  been 
the  case,  he  had  no  right  to  complain.  He  went  into  it  with  his  eyes 
open.  He  knew  that  he,  Williams,  was  old  and  feeble,  and  had 
passed  by  a  decade  the  scriptural  limit  of  human  life,  and  was 
likely  to  be  afflicted  with  the  maladies  incident  to  old  age.  If 
these  maladies  were  greater,  or  more  offensive  than  he  had  expected 
or  hoped,  he  must  be  held  to  abide  the  consequences  of  his  contract. 

There  is  no  error.    The  judgment  of  the  Superior  Court  is 
afHrmed.  * 

No  error. 

Judgment  affirmed. 


Tatlob  v.  Tatlob. 

(WN.  0.418  J 

Mmriage — dinoree — o^jmony — dow&r. 

A  deeiee  in  an  action  for  a  limited  divorce  tliat  the  husband  shall  paj  a  groea 
sum  to  the  wife  and  be  discharged  from  all  farther  liability  for  her  sapport 
does  not  bar  dower. 

ACTION  for  dower.     The    head-note   states  the  point.     'JChe 
plaintiff  had  judgment  below. 

J.  A.  fbmejft  for  plaintiff. 

AsHB,  J.  The  judge  on  the  appeal  from  the  clerk  sustained  his 
judgment  in  oyerruling  the  demurrer,  but  omitted  to  adjudicate 
upon  the  question  whether  the  defendants  upon  overruling  the 
demurrer  had  the  right  to  answer  the  complaint,  so  that  the  only 
question  presented  by  the  record  upon  the  appeal  from  the  judg- 
ment of  his  honor  is,  was  there  error  in  his  judgment  in  sustaining 
the  judgment  of  the  clerk? 

The  defendant's  counsel  contended  that  by  the  decree  of  diyorce 
a  sum  in  gross  was  awarded  the  plaintiff,  which  was  paid  by  the 
husband,  and  accepted  by  her  in  full  satisfaction  of  her  claims  on 
him  for  the  maintenance,  support  and  provision,  and  as  dower  is 
given  for  the  maintenance,  support  and  sustenance  of  the  wife,  the 
husband's  estate  was  discharged  from  all  further  liability  for  her 
support,  and  consequently  his  estate  was  discharged  from  her  claim 
of  dower. 
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This  contention  is  founded  on  a  mistaken  notion  of  alimony, 
and  the  relative  rights  of  husband  and  wife  upon  a  divorce  a  tnefisa 
ei  ihoro.  Alimony  in  its  legal  sense  may  be  defined  to  be  that  pro* 
portion  of  the  husband's  estate  which  is  judicially  allowed  and 
allotted  to  the  wife  for  her  subsistence  and  livelihood  during  the 
period  of  their  separation.  Shelford  Marr.  and  Div.  586.  '*  It  is 
not  a  sum  of  money,  or  a  specific  proportion  of  the  husband's  estate, 
given  absolutely  to  the  wife;  but  it  is  a  continuous  allotment  of 
Bums,  payable  at  regular  periods  for  her  support  from  year  to  year." 
2  Bish.  Marr.  and  Div.,  §  427. 

Instead  of  the  allotment  of  a  certain  sum  to  be  paid  from  year  to 
year,  the  decree  in  the  case  referred  to  in  the  pleadings  gave  the 
plaintifF  a  sum  in  gross,  which  she  consented  to  take  in  lieu  of  all 
future  allotments,  and  the  husband  was  thereby  discharged  from 
any  liability  to  be  charged  with  any  other  sums  for  her  support 
during  their  separation.  That  is  so  clearly  the  meaning  and  effect 
of  the  decree,  that  we  cannot  conceive  how  any  other  construction 
could  be  put  upon  it 

The  property  rights  of  the  parties  separated  .  remain  in  general 
.unchanged.  The  only  exception  to  this  is  that  she  may  hold  dur- 
ing the  separation,  as  a  feme  sole,  any  such  property  as  she  may 
acquire  hy  her  own  industry  or  the  donations  of  her  friends.  >  Such 
is  held  to  be  her  own  property,  which  she  holds  against  her  hus- 
band and  his  creditors,  and  may  dispose  of  as  if  she  yrereskfefne  solei 
But  when  the  alimony  is  allotted  out  of  the  specific  property  of  her 
husband,  she  acquires  no  such  right,  but  the  property  continues 
in  the  husband  and  will  revert  in  possession  to  him  upon  her  death 
or  reconciliation. 

For  it  is  given  to  her  until  a  reconciliation,  and  notwithstanding 
the  divorce  the  husband  will  be  entitled  to  his  curtesy  iti  her  lands 
and  the  wife  to  dower  in  his,  just  as  if  there  had  been  no  divorce; 
and  the  husband  would  still  have  the  right  to  reduce  her  choses  in 
action  into  possession  and  upon  her  death  administer  upon  her 
estate,  Schoul.  Dom.  Bel.,  §  222,  and  the  wife  can  not  only 
claim  her  dower  upon  the  death  of  her  husband,  but  claim  her  dis- 
tributive share  of  his  personal  estate  in  case  he  dies  intestate.  2 
Scrib.  Dower,  615;  Bish.  Marr.  and  Div.  ibid. ;  2  Bl.  Com.  130. 
But  we  need  not  go  out  of  our  own  State  for  authority  upon  the 
subject.  In  Rogers  v.  Vines,  6  Ired.  293,  Chief  Justice  Ruffix, 
who.  delivered  the  opinion  of  the  court,  has  given  a  very  full  and 
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clear  exposition  of  the  law  appertaining  to  the  legal  rights  of  hus- 
band wife  during  a  separation  under  a  decree  of  divorce  a  mensa  et 
ihoro. 

Speaking  of  alimony,  he  said:  "In  its  nature  then  it  is  a  pro- 
vision for  a  wife  separated  from  her  husband,  and  it  cannot  con- 
tinue after  reconciliation  or  the  death  of  either  party.  There  is  no 
occasion  for  it  after  the  death  of  the  husband,  for  she  then  becomes 
entitled  to  dower  and  a  distributive  share,  though  divorced  a  mensa 
et  thorOy  unless  indeed  she  should  lose  dower  by  leaving  her  hus- 
band and  living  in  adultery.  Co.  Lit.  82,  33.  Moreover  the  de- 
cree for  alimony  vests  in  the  wife  no  absolute  right  to  the  allow- 
ance, whether  it  consists  of  money  or  specific  things;  for  besides 
that  it  ceases  upon  reconciliation,  it  may  be  changed  from  time  to 
time,  and  reduced  or  enlarged  at  the  discretion  of  the  court. 

There  is  no  error  in  the  judgment  of  his  honor  in  sustaining  the 
judgment  of  the  clerk  in  overruling  the  demurrer,  but  the  clerk 
was  in  error  in  refusing  to  allow  the  defendants  to  answer,  after 
overruling  their  demurrer.  The  cause  must  therefore  be  remanded 
to  the  Superior  Oourt  of  Rutherford,  that  the  defendants  may  an- 
swer the  complaint  of  the  plaintifF,  should  they  still  be  advised  so 
to  do. 

Error.  S^mamM. 


OiULT  V.  Wbst. 

WSU — legacif  —  not  charged 

a  win  derlses  land  to  A.,  and  provides  that  B.  shall  "have  her  sap- 
port  oat  of  the  land,"  the  legaoj  is  not  a  charge  on  the  laud.* 

AOTIOK  to  charge  a  legacy  on  land.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

OhmefU  <§  CfaUher,  for  plaintiff. 

D.  M,  Furches,  for  defendants. 

•But  see  Thager  t.  Finnegan  (134  Mass.  62).  45  Am.  Bep.  885^  KnotU  v. 

BmUeg  (54  Miss.  285),  28  Am.  Rep.  848. 
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MERRiMONt  J*  It  appears  that  James  Gray  died  in  the  countj 
of  Dayie  in  the  early  part  of  the  year  1873,  leaving  surviying  him 
neither  wife  ^or  children,  and  leaving  a  last  will  and  testament, 
which  was  duly  proven,  and  James  Oaither  qualified  as  executor 
thereof. 

By  this  will  the  testator  disposed  of  considerable  estate,  consist- 
ing of  both  real  and  personal  property.  The  parts  of  the  will  to  be 
oonstraed  and  necessary  to  be  set  forth  here  are  as  follows: 

"  9th.  I  give  Margaret  Forcum  and  Emily  Glampet  and  Mary 
Olampet,  the  land  I  now  live  on  and  all  my  property  that  I  have 
on  the  land. 

'^  10th.  Arey  Gray  is  to  have  her  support  out  of  the  land. 

"  11th.  I  give  Milly  Gray  and  her  children  one  mule,  one  cow, 
five  sheep.  Turner  Gray  is  to  -tend  the  land  and  keep  the  fences 
up  by  giving  the  third  of  the  produce.'' 

The/dm^  defendants  are  the  persons  named  in  the  ninth  clause 
of  the  will  above  recited,  Emily  Glampet  having,  since  the  death  of 
the  testator,  intermarried  with  the  defendant  David  West,  and 
Mary  Glampet  with  the  defendant  John  Johnson. 

The/0m«  defendants,  as  was  admitted,  were  the  natural  children 
of  Alexander  Gray,  deceased,  who  was  the  brother  of  the  testator, 
and  after  the  death  of  their  father  they  lived  with  and  were  cared 
for  by  the  testator,  as  if  they  had  been  his  own  children,  until  the 
time  of  his  death. 

Arey  Gray,  the  plaintiff,  mentioned  in  the  tenth  clause  of  the 
will,  had  been  a  faithful  slave  of  the  testator  in  time  past,  before 
liis  death,  and  she  was  advanced  in  life  and  somewhat  infirm.  It 
appears  that  she  had  some  means  of  support  of  her  own,  but  not 
sufficient  to  make  her  comfortable. 

On  the  argument  before  us  the  counsel,  for  the  plaintiff  insisted 
that  the  ^'  support "  provided  for  her  in  the  will  must  bo  treated 
as  a  charge,  a  lien,  on  the  land,  and  it  might  be  sold  to  pay  arrear- 
ages for  her  support,  as  directed  by  the  jnd^znnent  of  the  court  be- 
low, and  cited  numerous  cases,  none  of  them  however  directly  in 
point,  to  support  the  view  contended  for  by  him. 

In  interpreting  wills,  it  is  the  duty  of  the  court  to  ascertain  and 
give  eflbot  to  the  intention  of  the  testator.  Technical  rules  of  con- 
struction, and  decided  cases,  serve  only  as  aids  rather  than  as  bind- 
«ing  rules  in  the  discharge  of  such  duties;  the  meaning  of  every 
wiU  and  its  several  parts  depends  largely  upon  the  circumstances  of 
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the  testator  as  these  appear  from  the  will  itself.  The  meavuing  at- 
tributed by  him  to  words  and  phrases,  when  it  appears,! must  pre- 
Tail,  however  different  this  may  be  from  that  ordinarily  implied  by 
such  words  and  phrases  in  other  wills  or  other  written  instruments. 
The  sole  and  controlling  purpose  is  to  ascertain  what  the  testator 
whose  will  may  be  under  consideration  intended. 

It  is  plain  in  this  case,  that  the  testator  intended  by  the  ninth 
clause  of  his  will,  as  his  principal  purpose,  to  deyise  to  the/sma 
defendants  the  tract  of  land,  the  whole  of  it,  on  which  he  lived  at 
the  time  of  his  death.  The  terms  employed  are  broad  and  strong 
and  without  qualification. 

By  the  tenth  clause  he  did  not  devise  any  part  of  the  land  to 
the  plaintiff,  but  made  a  provision  that  she  should  ^'have  her  sup- 
port out  of  if 

This  provision  does  not  imply  that  she  might  have  the  laud  sold,, 
or  parts  of  it,  from  time  to  time,  so  that  she  might,  from  the  pro- 
ceeds of  such  sales,  get  her  ** support'*  out  of  it;  it  was  no  part  of 
the  purpose  to  make  the  provision,  the  ''  support,"  a  lien  upon  the 
land,  and  subject  it  to  sale.  Such  an  interpretation  would  tend  to 
defeat,  and  might  possibly  defeat  the  chief  and  primary  purpose  of 
the  testator,  to  devise  the  land  to  the  fenie  defendants,  and  this 
cannot  be  allowed  if  a  more  reasonable  one  can  be  given.  It 
seems  to  us  that  the  obviously  reasonable  interpretation  of 
the  two  clauses  mentioned  is,  that  the  testator  intended  to  provide 
that  the  plaintiff  should  have  her  support  out  of  the  net  annual 
product,  the  rents  and  profits  of  the  land,  that  out  of  these  she 
should  get  her  '^support;"  no  matter  who  might  make  or  receive 
them,  the  support  was  intended  to  be  a  charge  upon  them,  and  she 
had  the  right  as  against  the  executor,  who  it  seems  received  them 
until  1878,  the  defendant  or  any  other  person  to  have  so  much 
thereof  as  might  reasonably  be  necessary  for  that  purpose.  Hei 
right  was  not  against  the  ferns  defendants,  at  all  events  it  was  only 
so  in  case  they  made  or  were  receipts  of  the  rents.  It  was  not  the 
intention  that  the  plaintiff  should  get  her  ''support"  from  them, 
but  ''out  of  the  land,"  that  is,  out  of  the  rents  of  it  or  the  use  or 
occupation  thereof.  She  misapprehended  her  right  in  looking  to 
them,  instead  of  the  rents  directly,  whether  in  their  hands  or  in 
those  of  the  executor  or  some  other  person. 

This  view  is  strengthened  by  the  provision  in  the  eleventh  section 
of  the  will,  that ''  Turner  Oray  is  to  tend  the  land  and  keep  the 
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fences  up  by  giving  the  third  of  the  produce."  The  testator  thus 
recognized  and  treated  the  lands  as  productiye  of  rents,  and  as 
affording  from  year  to  year  means  — "produce" — out  of  the  land 
for  the  '^  support "  of  the  plaintiff,  as  weU  as  for  the  purposes  under 
the  wiU. 

If  it  had  turned  out  that  for  any  cause  neither /^ma  defendants, 
nor  the  executor,  nor  any  other  person  would  cultivate  the  land 
and  make  rents,  so  that  the  plaintiff  might  have  her  "  support " 
out  of  the  same,  in  such  case  she  might  have  her  remedy  through 
the  courts. 

The  court  might  have  directed  the  land  to  be  leased  for  cultiva- 
tion so  as  to  make  rents,  or  she  might  have  been  allowed  to  cultivate 
it  or  a  sufficient  part  of  it  herself,  as  the  court  might  allow;  or 
she  might  have  had  such  relief  as  the  court  would  deem  her  enti- 
tled to. 

The  will  does  not  specify  any  particular  sum  of  money  or  sup- 
plies of  any  kind  for  the  "  support "  of  the  plaintiff.  The  supply, 
whatever  it  might  be,  was  left  to  depend  upon  her  wants  growing 
out  of  her  physical  condition  and  her  circumstances,  pecuniary  or 
otherwise.  It  was  not  intended  that  she  should  receive  annually, 
or  at  shorter  intervals,  a  sum  of  money  or  other  suitable  supplies, 
whether  she  needed  them  for  her  support  or  not — ^nor  was  it  intended 
that  her  estate  should  be  enhanced,  or  that  she  should  have  a  legacy 
at  all  events  equal  to  a  sum  of  money  sufficient  for  her  "support. 
The  purpose  was  that  she  should  have  a  ^'  support  out  of  the  land 
equal  to  the  supply  of  her  reasonable  wants  and  necessities,  in  view 
of  her  condition  and  station  in  life.  The  provision  was  for  her  per- 
sonally—  not  for  others  that  might  be  about  and  dependent  more 
or  less  on  her. 

If  she  had  abundance,  it  might  be  questionable  whether  or  not 
she  could  get  any  thing  "  out  of  the  land;"  if  she  had  not  enough 
for  her  comfortable  "support,"  then  the  deficit  must  be  supplied, 
and  the  supply  would  depend  upon  her  reasonable  wants;  if  she 
were  homeless,  she  would  be  entitled  to  be  supplied  in  a  proper  way 
with  a  comfortable  place  to  live;  if  she  were  stout  and  strong,  hei 
demands  would  be  less;  if  she  were  infirm,  helpless,  sick,  then  she 
would  be  entitled  to  more.  If  those  interested  in  the  land  would 
not  supply  such  measure  of  comfortable  support,  then  the  court 
would  allow  it  out  of  the  rents  of  the  land.  She  might  have  applied 
for  redress  long  ago  —  that  she  did  not,  wus  her  own  neglect  or  her 
Vol.  LIII  —  59 
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misfortune;  if  she  accepted  promises  from  the  feme  defendants 

that  were  broken,  that  was  also  the  fmit  of  misplaced  confidence 

The  courts  were  open  to  her  at  all  times.     WM  y.  Wittiama^  93 

K  G.  327;  Elhrbe  y.  Etterbey  Spear's  Eq.  (S.  0.)  328;  8.  c,  40^  Am. 

Dec.  623. 

It  follows  that  the  support  to  which  the  plaintiff  was  entitled 

was  not  a  charge  upon  the  land  in  the  sense  and  way  contended 

for  by  her,  and  it  further  follows  that  the  feme  defendants  were 

not  amenable  to  her  for  her  '*  support "  for  the  time  they  did  not 

receive  the  rents  and  profits  thereof.    The  judgment  is  erroneous 

and  must  be  reversed  and  further  proceedings  had  in  the  action  in 

the  court  below  in  accordance  with  this  opinion.    To  that  end  let  it 

be  certified  to  the  Superior  Court.     It  is  so  ordered. 

Error. 

Judgment  reversed. 


Statb  y.  ViNBa. 

(98N.  0.  4m.) 

(himinailaw — homMds  —  negiigence  —  eMenee — opimion. 

Wheie  one  unintentionAllj  kills  another  by  the  careless  use  of  a  pistol  in  spoit, 

it  is  manslanghter,  although  the  Yictim  told  him  to  shoot.* 
A  witness  maj  not  give  his  opinion  whether  a  shooting  was  aoeidental. 

pONVIOTION  of  manslaughter.     The  opinion  states  the  facts. 

Attomey-Oeneral,  for  State. 

Hugh  F.  Murray y  for  prisoner. 

Mbbbimok^  J.  The  court  instructed  the  jury,  that  if  they 
should  believe  the  evidence,  the  prisoner  was  guilty  of  man- 
slaughter. They  rendered  a  verdict  of  guilty  of  that  offense,  and 
it  must  be  taken  that  they  believed  the  evidence,  and  if  they  did, 
it  is  manifest  that  the  prisoner  was  at  least  guilty  of  manslaughter. 
If  it  be  granted  that  he  and  Hines  were  in  jest  and  rough  sport, 
and  this  is  by  no  means  certain,  he  was  using  a  dangerous  weapon, 
a  loaded  pistol,   knowing  that   it  was  loaded,  not  only  incau- 

•B&dSobert9enY.  ^ote  (2  Lea,  389),  81  Am.  Bep.  002;  ACote  v.  An^iy  (78  Ma 

77),  47  Am.  Bep.  9d. 
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tionsly,  bat  in  a  most  reckless  and  unlawful  manner.  He  had  it 
pointed  at  Hines,  who  fell  behind  the  deceased,  saying  as  he  did  so, 
*'  shoot  and  be  damned,"  when  at  once  he  fired  the  fatal  shot.  If 
he  did  not  intend  to  kill  Hines,  and  the  discharge  of  the  pistol  was 
unintentional,  still  the  killing  was  manslaughter,  because  in  any 
view  of  his  conduct  he  used  the  dangerous  weapon  carelessly,  reck- 
lessly and  unlawfully.  It  is  clear,  that  where  one,  engaged  in  an 
unlawful  or  dangerous  sport,  kills  another  by  accident  it  is  man- 
slaughter. Arch.  Or.  PI.  397;  Fost.  Cr.  Law,  259,  260,  261;  1 
Hale  PL  Or.  472,  473;  Ros.  Cr.  Ev.  687,  688;  StcUe  v.  Shirley,  64 
N.  0.  610;  State  y.  Roan,  2  Dey.  58.  This  however  would  not  be 
so,  if  the  sport  were  lawful  and  not  dangerous;  in  such  case  it 
would  be  no  more  than  homicide  by  misadventure.  There  is  a 
variety  of  cases  in  which  a  person,  causing  the  death  of  another, 
without  intending  to  inflict  injury,  is  criminally  responsible,  though 
not  under  the  circumstances  chargeable  with  murder.  In  such 
cases  the  test  of  responsibility  depends  upon  whether  the  conduct 
of  the  party  accused  was  unlawful,  or  not  being  so,  was  so  grossly 
negligent,  reckless  or  violent,  as  necessarily  to  imply  moral  impro- 
priety or  turpitude.  In  some  cases  it  may  be  difScult  to  determine 
the  grade  of  the  offense,  but  the  case  before  us  leaves  no  ground 
for  doubt  or  hesitation  in  determining  that  it  is  at  least  one  of  man- 
slaughter; indeed  in  one  aspect  of  the  case  it  was  murder.  There 
was  some  evidence  going  to  show  the  willful  purpose  of  the  prisoner 
to  shoot  without  regard  to  the  consequences,  and  if  this  purpose 
existed,  it  was  murder. 

The  prisoner's  counsel  proposed  to  ask  the  witness,  "it  he 
regarded  the  shooting  as  accidental?"  Upon  objection  the  court 
would  not  allow  the  question  to  be  put,  and  this  is  made  a  ground 
of  exception. 

The  question  was  properly  excluded,  because  first,  the  opinion  of 
the  witness  was  not  competent  evidence,  and  secondly,  it  was 
immaterial. 

Generally  the  court  or  the  jury,  as  the  case  may  be,  as  the  triers 
of  questions  and  issues  involving  the  ascertainment  of  facts,  reach 
their  conclusions  from  the  facts  in  evidence  before  them,  and  not 
from  the  opinions  of  witnesses.  There  are  well  defined  exceptions 
to  this  general  rule,  but  these  do  not  affect  this  case,  and  need  not 
be  stated  here.  If  in  some  possible  cases  the  opinion  of  a  non- 
expert may  be  competent  evidence,  as  ingeniously  contended  by  the 
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ooonsel  for  the  prisoner  in  his  rerj  interesting  brief,  this  is  clearij 
not  one  of  them.  The  facts  of  the  case  were  plain,  clear  and  dis- 
tinct, and  the  witness,  by  a  simple  recital  of  them,  put  the  court 
and  jury  in  fuU  possession  of  them  and  the  circumstances  attending 
the  homicide,  and  they  were  as  competent  to  judge  whether  or  not 
the  shooting  was  accidental  as  the  witness.  There  is  nothing  in 
the  case  that  warrants  a  departure  from  the  general  rule  of  law 
that  excludes  such  evidence. 

If  the  facts  testified  to,  were  not  stated  with  sufficient  fullness  of 
detail,  the  prisoner  might  have  elicited  them  by  a  proper  cross- 
examination  of  the  witness,  in  which  case  the  jury  could  have 
drawn  proper  inferences  from  them  without  the  opinion  of  the 
witness.  There  was  no  necessity  for  the  opinion  of  the  witness  in 
order  to  give  the  jury  facts  they  could  not  get  otherwise  than  by  his 
opinion. 

The  opinion  of  the  witness  was  also  immateriaL  If  he  had  been 
allowed  to  say  that  in  his  opinion  the  shooting  was  accidental,  this 
could  not  have  materially  changed  the  case,  because  the  prisoner 
had  used  the  loaded  pistol  in  an  unlawful  and  reckless  manner,  and 
whether  the  firing  was  accidental  or  not,  made  no  difference.  The 
law  does  not  tolerate  such  use  of  dangerous  weapons,  and  when  fatal 
consequences  result  from  it,  the  offender  cannot  be  held  guiltless; 
in  such  case  he  must  answer  for  the  consequences.  It  would  be 
monstrous  and  shocking  to  reason  to  allow  a  man  to  so  use  a  loaded 
pistol,  and  then  take  shelter  behind  the  fact  that  the  firing  was 
accidental. 

[Omitting  a  minor  point.] 

In  our  judgment,  the  prisoner  has  not  the  slighest  ground  of  com- 
plaint at  the  verdict  of  the  jury,  or  the  action  of  the  court.  Indeed 
it  is  fortunate  for  him  that  he  was  not  convicted  of  a  more  serious 
offense. 

There  is  no  error.  To  the  end  that  judgment  be  rendered  and 
further  proceedings  may  be  had  in  the  action,  let  this  opinion  be 
certified  to  the  Superior  Court  according  to  law. 

No  error. 

Judgment  affirmetL 
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State  t.  Millbb. 

<9BM.  O.6IL) 

A  merduyit,  haTing  a  fixed  place  of  badness,  and  there  selling  a  single  lot 
of  goods,  consigned  to  him  from  anotlier  State  and  already  paid  for  bj  him, 
to  a  rerident  of  the  same  place,  is  not  a  "drummer."^ 

rpHE  opinion  states  the  case. 

Attanwy-Omimral  and  Ready  Busbee  dk  Bu8b&$,  for  State. 
Byniumy  Bynum  d  Shipp,  for  defendant. 

SxiTH^  C.  J.  The  offense  with  which  the  defendant  is  charged 
18  a  violation  of  section  28,  chapter  175  of  the  acts  of  1885,  entitled 
an  ''Act  to  raise  revenue/'  such  parts  and  so  much  of  which  as  are 
material  in  passing  upon  the  appeal  are  as  follows : 

''  Every  person  acting  as  a  drummer  in  his  own  behalf^  or  as 
agent  for  another  person  or  firm,  who  shall  sell,  or  attempt  to  sell 
goods,  wares  or  merchandise  of  any  description,  by  wholesale,  with 
or  without  samples,  shall  before  soliciting  orders  or  making  any  such 
sales  pay  to  the  State  treasurer  a  tax  of  tlOO  and  obtain  a  license  which 
shall  operate  one  year  from  its  date,  and  shall  be  exempt  from  any 
other  license  tax,  either  State,  county,  ci  ty  or  town.  •  *  •  Any 
person  violating  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  fined  not  less  than  9200,  or  imprisoned 
not  less  than  ninety  days,"  etc. 

While  the  defendant  as  a  general  cotton  and  commission  mer- 
chant in  association  with  his  sons,  and  under  the  partnership  name 
of  R.  M.  Miller  ft  Sons,  is  conducting  a  regular  and  recognized 
business  in  Charlotte,  upon  which  he  pays  all  the  taxes  imposed 
under  the  revenue  law,  he  is  sought  to  be  made  responsible  as  a 
''  drummer ''  under  another  clause  of  the  act,  though  not  so  desig- 
nated in  the  charge,  for  the  single  act  of  selling  a  consigned  and 
paid-for  lot  of  flour  sent  from  a  distant  State. 

We  think  few  persons  in  reading  the  statute  and  noticing  the 
different  classes  of  employment  or  occupation  there  assessed  would 

~  *  See  88  Am.  Bep.  885. 
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regard  the  act  of  the  defendant  as  a  '^  drumming/'  and  the 
defendant  as  a  drummer,  within  the  purview  of  the  section  upon 
which  the  indictment  rests,  nor  could  they  well  do  so  without  con- 
founding business  distinctions  enumerated  and  separately  taxed 
therein.  The  word,  in  our  opinion,  is  neither  used  in  the  act  nor 
in  its  common  acceptation  in  a  sense  which  admits  its  application 
to  the  conduct  of  the  defendant,  as  ascertained  in  the  special  ver- 
dict. The  writer  of  this  opinion  has  examined  the  clauses  impos- 
ing a  tax  upon  the  business  of  a  drummer,  contained  in  the  series 
of  enactments  for  raising  revenue  from  1866  to  1885,  to  discover  its 
meaning  from  its  relations  and  surroundings,  and  it  is  manifestly 
employed  to  mark  out  as  a  proper  subject  for  taxation,  another  and 
distinct  employment  from  that  of  general  and  stationary  mer- 
chandising, such  as  that  in  which  the  defendant  is  engaged. 

[Omitted.] 

It  is  very  obvious  that  this  legislation  is  directed  to  a  class  of 
travelling  or  itinerant  tradesmen,  first  to  such  as  represented  non- 
resident merchants,  and  whose  occupation  was  in  competition  with 
resident  merchants,  who  paid  an  assessment  upon  their  business  to 
which  the  non-resident  was  not  subject  It  was  subsequently  ex- 
tended to  similar  agencies,  engaged  in  the  same  calling,  of  resident 
merchants,  perhaps  to  avoid  a  discrimination  that  might  fall  under 
the  inhibitions  of  the  Federal  Constitution.  Albertson  v.  Wattnce, 
81  N.  C.  479. 

But  the  essential  and  distinguishing  difference  between  these, 
and  salesmen  having  a  fixed  place  of  business,  is  that  the  drum- 
mer is  a  travelling  and  soliciting  salesman,  and  these  separate  call- 
ings are  assessed  with  dissimilar  taxes  in  the  entire  series  of  financial 
legislation.  That  this  is  the  sense  of  the  legislation  is  manifest 
from  an  inspection  of  the  enactment  itself.  The  expression  ''  with 
or  without  samples  "  indicates  the  absence  of  the  goods  proposed  to 
be  sold  from  the  place  of  sale,  and  can  scarcely  be  supposed  to  in- 
clude the  home  merchant,  whose  stock  of  goods  is  on  hand  for 
direct  examination. 

Our  definition  of  the  term  is  not  without  the  support  of  judicial 
authority. 

"  The  term  *  drummer,'  *'  says  Turkey,  J.,  delivering  the  opinion 
of  the  court,  *^  has  acquired  a  common  acceptation,  and  is  applied 
to  commercial  agents  who  are  travelling  for  wholesale  merchants, 
and  supplying  the  retail  trade  with  goods,  or  rather  taking  orders 
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for  goods  to  be  shipped  to  the  retail  merchant,  upon  which  mer- 
chandise the  State  collects  her  revenne/'  Singletwh  v.  FrUsch,  4 
Lea,  93. 

We  are  therefore  clearly  of  opinion  that  the  act  of  the  defendant 
is  not  within  the  penal  interdict  of  the  statute,  nor  does  it  make 
the  defendant  a  drnmmer,  subject  to  its  provisions. 

[Minor  point  omitted.] 

There  is  no  error  in  the  ruling,  and  the  judgment  must  be 
affirmed^ 

No  error. 

JudgmefU  affirmed. 


State  y.  Case. 

(9BN.  aMft.) 

Oriminaltaw — endenee — attempt  to  bribe. 

Oa  the  trial  of  a  criminal  action  it  is  competent  to  show  that  the  defendant 
attempted  to  bribe  one  of  the  jury,  although  that  is  a  distinct  offense 

/CONVICTION  of  adultery.     The  head-note  shows  the  point. 

Attamey-Gfeneral,  for  State. 

AfiHB,  J.  [Omitting  other  points.]  There  is  no  error  in  the 
judgment  of  the  Superior  Court.  The  evidence  objected  to  by 
the  defendant  was  properly  admitted.  In  criminal  cases,  every 
circumstance  that  is  calculated  to  throw  liglit  upon  the  sup- 
posed crime  is  admissible.  State  v.  Swtnk,  2  Dev.  &  But.  9. 
The  fact,  that  immediately  after  the  discovery  of  a  crime,  the 
person  charged  with  its  commission  flies,  is  admitted  as  a  cir- 
cumstance to  be  considered  by  the  jury.  State  v.  Nat,  6  Jones, 
114.  So  it  is  held  that  if  the  prisoner,  when  arrested,  attempts  to 
make  his  escape,  or  attempts  to  bribe  the  officer  to  let  him  escape, 
the  evidence  is  admissible.  11  Ga.  123;  Fanning  v.  State^  14  Mo. 
386;  Dean  v.  Commonwealth,  4  Gratt.  541;  26  Iowa,  275. 

But  the  defendant  contends  that  the  offer  to  bribe  the  juror  is 
a  distinct  offense,  and  it  is  therefore  inadmissible  in  evidence. 
There  are  some  authorities  sustaining  that  position.  But  Roscoe, 
in  his  work  on  Criminal  Evidence,  says:  ^'The  notion  that  it  is  in 
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itself  an  objection  to  the  admission  of  evidence  that  it  discloses 
other  offenses,  especially  where  they  are  the  subject  of  indictment, 
is  now  exploded. "  If  the  evidence  is  admissible  on  general  grounds 
it  cannot  be  resisted  on  this  ground,  and  he  cites  numerous  authori- 
ties to  support  the  position. 

There  is  no  error,  and  the  judgment  of  the  Superior  Court  is' 
affirmed.    Let  this  be  certified. 

No  error. 

Judgment  afirm^ 


Statb  y.  Tbbbt. 
cesN.asflft.) 

Ortminallaw — concealed  weapane — ** hie  own prcmieee. 


ti 


A  mere  servant,  hired  hj  the  prosecutor  to  assist  him  in  th^  cultivation  of  his 
land,  being  on  such  land  Ib  not  "on  his  own  premises/*  within  the  statute 
against  carrying  concealed  weapons.  ,  , 

CONVICTION  of  carrying  concealed  weapons.    The   opinion 
shows  the  case. 

The  AUometf- General,  for  State. 

Ashe,  J.  The  case  falls  clearly  within  the  inhibition  of  the 
statute.  The  statute  forbids  any  person  from  carrying  concealed 
weapons,  except  when  on  his  own  premises.  The  word  *^  premises  ** 
here  is  evidently  used  as  synonymous  with  land,  for  the  statute  pro- 
ceeds to  declare,  if  any  one  not  being  on  his  own  lands  shall  have 
about  his  person  any  such  deadly  weapon,  such  possession  shall  be 
prima  facie  evidence  of  the  concealment  thereof,  that  is,  one  may 
carry  a  weapon  concealed  about  his  person,  while  on  his  own  land, 
but  when  he  goes  off  his  own  upon  that  of  another,  and  is  seen  with, 
or  is  known  to  have  a  deadly  weapon,  as  is  described  in  the  statute, 
the  bare  possession  of  the  weapon  is  prima  facie  evidence  of  the 
concealment.  What  is  meant  by  his  own  premises  and  his  own 
land  is  not  that  he  must  have  a  legal  title  to  the  land,  for  we  think, 
one  who  is  in  the  occupation  of  land  as  a  tenant  at  will,  or  at  suffer- 
ance, would  in  the  meaning  of  the  statute  be  the  owner  thereof. 
So  would  an  agent  or  an  overseer,  or  any  one  who  is  vested  with  the 
right  of  dominion  or  superintendence  over  it. 
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But  we  cannot  see  how  one  who  is  a  mere  servant  can  in  any 
sense  of  the  term  be  said  to  be  the  awne^  of  the  land,  or  to  be  on 
his  own  premises,  when  he  is  simply  employed  as  a  laborer.  He  has 
no  interest  in  the  land  and  no  dominion  over  it. 

The  defendant,  then  not  being  on  his  own  land,  is  at  work  as  a 
hireling  on  the  land  of  the  prosecutor,  and  when  remonstrated  with 
for  some  negligence  in  his  work,  flies  into  a  passion,  draws  a  pistol 
from  the  iiiside  pocket  of  his  coat,  which'  he  Uad'^placied!  >i|f>6n  a 
stumpi  and  with  it,  threatened  his  employer.  It  is  to  be  presumed 
that  he  carried  the  pistol  with  him  into  the  field,  and  probably  with 
the  very  purpose  of  using  it,  in  the  event  of  a  difficulty  with  his 
employer.  It  is  to  be  presumed  that  he  wore  his  coat  to  the  field. 
If  any  one  carried  it  there  for  him,  or  if  the  pistol  was  so  carried  in 
the  coat  pocket  as  to  be  open  to  view,  and  not  concealed,  it  was  easy 
to  be  proved  by  his  own  testimony;  but  he  offered  no  testimony  to 
rebut  ihe  prima  facie  case  made  out  against  him  by  the  facts  of  the 
case,  and  he  was  properly  convicted.  There  is  no  error.  Let  this 
be  certified. 

No  error. 

Judgment  affirmed, 
VoL.Lni  — 60 
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JudgmmU — matwmpUon — eoneeiifaTice  of  land — mofigag^ — Amiif*9mU — 
mmrg&r -  m/brogaliUnh — iquity  —  ecntraet — nef^igence. 

The  owner  of  land  on  which  there  were  judgment  liens  sold  it  to  B.,  who  as- 
somed  the  payment  of  each  judgments  as  a  part  of  the  purchase- price.  With- 
out paying  such  liens,  B.  quit-claimed  the  land  to  C. » who  did  not  assume  them. 
C.  mortgaged  the  land  to  X. ,  and  after  the  mortgage  was  recorded  he  con- 
veyed it  hy  warranty  deed  to  W.,  who  had  no  actual  knowledge  of  the  X. 
mortgage,  and  who  assumed  the  payment  of  the  judgments.  Subsequently 
W.  discovered  the  mortgage,  and  instead  of  paying  the  judgments  he  allowed 
the  land  to  he  sold  on  them  and  obtained  sheriff's  deeds.  HM,  that  by  the 
.  assumption  W.  became  the  principal  debtor  and  primarily  liable  to  pay  the 
judgments. 

ACTION  to  quit  title.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

F,  Rand  and  «7.  M,  Winters,  for  appellant. 

F.  J.  Van  Vorhis  and  W,  W.  Spenc&r,  for  appellee. 

MiTOHBLLy  0.  J.    This  was  an  action  brought  by  the  appellants  to 
quit  their  title  to  a  certain  fifty-five  acre  tract  of  land  in  Marion  county. 
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There  were  answers  and  a  cross  complaint  filed  by  Abbott,  and 
upon  issues  joined  on  the  complaint  and  cross  complaint  the  cause 
was  submitted  to  the  court  for  trial.  A  special  finding  of  facts  was 
made,  upon  which  the  court  stated  its  conclusions  of  law  adversely 
to  the  appellants. 

All  the  facts  necessary  to  deyelop  the  questions  for  decision  are 
the  following:  In  1870,  one  Church  owned  the  land  in  controversy, 
and  while  owning  it^  two  judgments  were  recovered  against  him  in 
favor  of  the  estate  of  GoUey,  one  being  a  foreclosure  against  the 
land  for  something  over  tl,000,  the  other  a  personal  judgment  for 
about  $600.  Church  sold  and  conveyed  the  land  to  Ferree,  July 
20y  1870»  the  purchaser  assuming  in  his  deed  the  existing  incum- 
brances above  mentioned,  as  part  of  the  purchase-price.  On  Janu- 
ary 7, 1873,  Ferree  sold  and  conveyed  to  Julius  A.  Kelly,  who  m&de 
a  like  assumption  of  the  liens.  Julius  A.  Kelly,  on  March  21,  1873, 
having  paid  nothing  on  the  incumbrances,  quit-claimed  the  land  to 
Lewis  L.  Kelly,  in  whose  deed  no  assumption  of  the  incumbrances 
appears,  and  who  did  not  assume  them  in  fact.  On  the  same 
day  on  which  the  land  was  conveyed  to  Lewis  L.  Kelly,  he  exe- 
cuted a  warranty  mortgage  on  it  to  David  B.  Abbott,  to  secure  a 
note  of  tl,000  of  even  date  therewith,  payable  in  three  months, 
with  ten  per  cent  interest.  This  mortgage  was  duly  placed  of 
record  on  the  24th  day  of  June,  1873.  On  the  30th  day  of  July, 
1873,  Kelly  sold  and  conveyed  the  land  to  Witt  by  deed  containing 
covenants  of  warranty,  the  purchaser  assuming  in  his  deed,  as  part 
of  the  purchase-price,  the  payment  of  the  above-mentioned  incum- 
brances to  the  CoUey  estate.  Of  the  Abbott  mortgage,  Witt  had 
at  the  time  he  purchased  and  took  his  deed,  no  actual  knowledge. 
At  the  time  of  the  conveyance  to  Witt,  the  land  had  been  sold  on 
one  of  the  Colley  judgments,  and  a  certificate  of  purchase  was  held 
by  the  purchaser.  The  amount  for  which  it  sold  was  expressly 
stipulated  in  the  deed,  and  this  sum  with  costs,  together  with  the 
judgment  on  which  no  sale  had  been  made,  Witt  stipulated  to  pay 
as  part  of  the  purchase-price.  After  the  conveyance  and  assump- 
tion above  mentioned,  Witt  discovered  the  Abbott  mortgage,  and 
instead  of  paying  off  the  Colley  incumbrances,  he  purchased  and  took 
an  assignment  of  the  certificate  of  sale  on  the  one  and  permitted 
the  land  to  go  to  sale  on  the  other.  Subsequently  he  obtained 
sheriff's  deeds  on  both.  It  was  found  that  he  took  this  course  in 
order  to  protect  his  title.    KeUy  was  and  still  is  insolvent.     The 
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land  was  found  to  be  worth  aboat  td,500.  The  Coliey  claims,  with 
interest,  amoant  to  about  the  full  value  of  the  land,  and  the  Abbott 
mortgage  and  interest  amount  to  $2,218.  The  appellants  have  by 
certain  7nesne  conveyances  succeeded  to  the  rights  of  Witt,  and  are 
m  possession. 

The  questions  for  consideration  are :  Witt  having  assumed  the 
payment  of  the  Coliey  judgments,  could  he  acquire  title  as  against 
Abbott  by  the  subsequent  sales  made  on  those  judgments,  and  if 
he  could  not,  will  the  judgments  be  kept  alive  for  the  purpose  of 
protecting  the  title  which  he  acquired  from  Kelly? 

The  appellants'  counsel  press  the  argument  with  much  force: 
1.  That  the  sheriff's  deeds  to  Witt,  which  were  made  in  pursuance 
of  the  sales  on  the  judgments  mentioned,  are  effectual  to  cut  out 
the' Abbott  mortgage,  notwithstanding  the  assumption  contained 
in  Witt's  deed.  2.  That  if  this  is  not  so,  then  Witt  and  those  in 
privity  with  him  are  subrogated  to  the  rights  of  th6  Coliey  estate, 
and  the  liens  are  on  foot  for  their  protection  against  the  Abbott 
mortgage. 

The  propositions  above  stated  involve  substantially  the  same 
principles.  If  under  the  circumstances,  Witt,  upon  making  pay- 
ment, was  not  and  could  not  be  subrogated  to  the  rights  of  the 
holder  of  the  incumbrances^  which  he  assumed  to  pay,  then  whether 
he  paid  them  in  pursuance  of  sheriff's  sales  or  otherwise,  they  were 
extinguished,  and  no  right  can  be  predicated  upon  them,  either  as 
respects  the  title  obtained  under  them  or  liens  antedating  the 
Abbott  mortgage. 

If  after  obtaining  the  title  from  Kelly  upon  the  agreement,  and. 
consideration  that  he  would  pay  off  the  OoUey  judgments,  Witt 
could,  upon  discovering  the  Abbott  mortgage,  instead  of  paying 
the  prior  incumbrances,  according  to  his  agreement,  purchase  the 
certificate  of  sale  on  the  one,  and  permit  the  land  to  go  to  sale  on 
the  other,  and  by  that  means  acquire  a  title  antedating  the  subse- 
quent mortgage,  it  must  be  because  he  stood  in  such  relation  to  the 
judgments  and  mortgage  as  that  the  doctrine  of  equitable  subroga- 
tion would  obtain  for  his  benefit. 

Ordinarily,  any  person  may  acquire  title  to  land  through  the 
medium  of  a  sheriff's  sale,  but  there  may  be  cases  in  which  the  pur- 
chaser from  his  relation  to  the  land  sold,  or  to  the  judgment  upon 
which  the  sale  is  made,  is  precluded  from  acquiring  title  undei 
such  judgment  or  sale. 
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Where  the  complete  legal  title  is  already  in  the  parchaser,  another 
title  obtained  through  a  judicial  sale  would  merge  in  the  prior  title, 
if  it  appears  that  the  title  /ormerly  held  and  that  acquired  by  the 
sale  are  held  in  the  same  right,  with  no  intervening  title  in  a  third 
person.  If  howeyer  the  title  so  obtained  was  procured  for  the  pur- 
pose of  cutting  off  intervening  titles  or  incumbrances,  and  to 
le-enforoe  a  title  then  held,  the  subsequently  acquired  title  will 
merge  or  be  kept  on  foot,  depending  on  the  relation  in  which  the 
purchaser  stood  to  the  judgment  or  sale  on  which  the  title  is  predi- 
cated. 

If  the  purchaser  was  primarily  liable  to  pay  the  incumbrance  on 
account  of  which  the  sale  was  made,  it  would  seem  reasonably  man- 
ifest that  he  could  build  up  no  additional  title  on  his  own  default. 

Where  a  legal  title  to  the  whole  estate  is  claimed  by  one  in  pos- 
session, all  subsequently  acquired  titles,  co-extensive  with  or  derived 
from  the  same  source  of  that  held,  are  presumptively  merged. 
Equity  will  keep  such  subsequently  acquired  title  alive  as  against 
intervening  incumbrances,  only  in  case  the  purchaser  owed  no  per- 
sonal duty,  or  was  under  no  binding  obligation  which  required 
him  to  prevent  such  title  ii-om  accruing. 

Where  however  the  purchaser  of  real  estate  as  a  part  of  the  con- 
sideration for  the  purchase  by  express  contract  stipulates  that  he 
will  pay  incumbrances  on  the  land,  he  thereby  comes  under  a  per- 
sonal obligation  to  pay  such  incumbrances.  Thenceforth,  as  to  all 
persons  who  were  liable  before  him,  he  is  the  principal  debtor,  and 
they  stand  in  the  relation  of  sureties  to  him,  and  he  could  not 
thereafter  defeat  incumbrances  which  intervened  between  his  title 
and  other  liens,  which  upon  a  suflBcient  consideration  he  bad  be- 
come personally  bound  to  pay.  Winans  v.  Wilkie^  41  Mich.  264; 
Heim  v.  Vogel,  69  Mo.  529;  Pomeroy  Eq.  Jur.,  §  797. 

That  the  assumption  of  the  GoUey  judgments  contained  in  the 
deed  from  Kelly  to  Witt  made  the  latter  personally  aad  primarily 
liable,  is  the  established  rule  of  ^decision  in  this  State,  and  this  con- 
tract enured  to  the  benefit  of  the  creditor  as  well  as  those  pre- 
viously liable  for  the  debt.  Snyder  y.  Robinson,  35  Ind.  311;  s.  c, 
9  Am.  Bep.  738;  Hill  v.  Minor,  79  Ind.  48;  Josselyn  v.  Edwards, 
57  Ind.  212;  Rodenbarger  v.  Bramblett,  78  Ind.  213;  Hoffman  v. 
Risky  58  Ind.  113;  Davis  v.  Hardy,  76  Ind.  272;  Ritier  v.  Cost, 
99  Ind.  80,  and  cases  cited.  And  this  is  the  rule  generally  prevail- 
ing.   Sheldon  Subr.,  §  85;  Pomeioy  Eq.  Jur.,  §  1207. 
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Some  discussion  may  be  found  upon  the  question  whether  the 
mere  fact  that  one  has  or  claims  title  to  and  ia  in  possession  of  land 
should  preclude  him  from  making  a  purchase  at  a  tax  or  other  sale 
in  extinguishment  of  the  title  or  claim  of  another  with  whom  he 
stands  in  no  contract  or  fiduciary  relation;  but  whatever  may  be 
said  on  that  subject,  it  seems  clear  upon  authority  and  well  founded 
in  equity  that  where  a  purchaser  of  land  upon  which  there  are 
incumbrances,  of  all  of  which  he  has  constructive  notice,  deliber- 
ately by  contract  assumes  such  relation  to  some  of  them  as  that  ho 
becomes  with  reference  to  them  the  principal  debtor,  he  cannot 
by  the  violation  of  his  contract,  predicate  a  title  on  the  incum- 
brances,  which  upon  a  sufficient  consideration  he  contracted  to  dis- 
charge. 

It  is  argued  that  because  Kelly,  the  grantor  of  Witt,  was  not 
personally  liable  for  the  incumbrances  which  his  grantee  assumed, 
the  assumption  of  the  latter  did  not  bind  him  personally,  and  that 
in  consequence  the  rule  above  stated  does  not  apply.  In  support 
of  this  proposition  counsel  rely  upon  IVoUer  v.  Hughes,  12  N.  T. 
74;  King  v.  Whitdy,  10  Paige,  466;  Pardee  v.  Trent,  82  N.  Y. 
385,  and  Vrooman  v.  Turner,  69  N.  Y.  280;  8.  c,  25  Am.  Bep.  195. 
The  holding  in  some  of  the  cases  cited  is  in  substance,  that  where 
the  grantor  in  a  deed  is  not  personally  liable  for  a  debt,  the  payment 
of  which  the  grantee  assumes  in  the  deed,  such  assumption 
amounts  to  nothing  more  than  taking  the  title  subject  to  the  in- 
cumbrance, and  is  a  personal  contract  between  the  grantor  and 
grantee  and  does  not  inure  to  the  benefit  of  the  creditor  whose 
debt  is  assumed. 

It  is  said  that  as  the  grantor  had  no  concern  with,  and  was  not 
liable  for  the  debts  assumed,  and  had  no  interest  in  making  pro- 
vision for  their  payment,  the  court  would  not  intend  that  it  was 
the  purpose  of  the  parties  to  the  contract  that  it  should  inure  to 
the  benefit  of  the  creditors,  and  therefore  the  grantee  did  not  be- 
come personally  liable  to  them.  This  was  the  theory  of  King  v. 
Whitely,  supra,  and  Trotter  v.  Hughes,  supra.  In  the  later  case 
of  Thorp  V.  Keokuk  Coal  Co.,  48  N.  Y.  253,  the  doctrine  of  these 
cases  was  considered  and  repudiated.  In  the  still  later  case  of  Vroo- 
man V.  Turner  J  supra,  some  recognition  was  given  the  earlier  cases; 
but  in  the  case  of  Pardee  v.  Treai,  supra,  upon  a  consideration  of 
all  the  previous  cases,  the  rule  was  stated  in  substance  that  if  the 
purchaser's  contract  of  assumption  was  of  such  special  character. 


MAY  TEBM,  1885.  479 


Birke  ▼.  Abbott. 


that  the  grantor  remained  primarily  and  the  grantee  secondarily 
liable,  then  it  did  not  inure  to  the  benefit  of  the  creditor.  < 

The  doctrine  of  King  t.  Whitely  and  Trotter  v.  Hughes,  supra, 
has  not  been  generally  accepted,  even  in  New  York;  the  prevailing 
doctrine  elsewhere,  as  stated  in  section  1207,  Pom.  Eq.  Jur.,  where 
these  cases  are  referred  to,  is  that  the  liability  of  a  grantee  who 
assumes  prior  incumbrances  depends  upon  his  contract,  and  not 
upon  the  liabQity  of  his  grantor.  The  application  of  the  rule  con- 
tended for  could  make  no  difference  in  this  case.  Kelly,  haying 
executed  a  warranty  mortgage  to  Abbott,  had  a  direct  interest  in 
providing  for  the  payment  of  the  prior  incumbrances.  Although 
not  personally  liable,  the  land  was  chargeable  in  his  hands  with 
their  payment.  Spray  v.  Rodman^  43  Ind.  225;  Atherton  v.  Toneyy 
48  Ind.  211. 

It  may  be  assumed  that  it  was  Kelly's  purpose,  in  leaving  in 
Witt's  hands  a  sufficient  sum  out  of  the  purchase-price  to  discharge 
the  prior  incumbrances,  to  secure  their  extinguishment  for  the 
benefit  of  his  covenants  in  the  Abbott  mortgage.  Abbott,  by  virtue 
of  his  warranty  mortgage,  had  such  an  interest  in  and  benefit  from 
the  contract  of  assumption  by  Witt,  as  the  money  thereby  reserved 
in  his  hands  for  the  purpose  of  removing  the  prior  incumbrances 
oould  not  have  been  appropriated  in  any  other  direction  while  the 
contract  of  assumption  remained  in  force.  Baring  v.  Moore,  4 
Paige,  166. 

For  the  reasons  already  stated,  by  the  payment  of  the  incum- 
brances assumed,  Witt  was  not  in  a  situation  to  be  subrogated  to 
the  rights  of  the  Oolley  estate.  Having  assumed  the  payment  of 
these  incumbrances,  he  had  no  equity  to  have  them  kept  on  foot. 
1  Jones  Mort.,  §  743. 

Subrogation  takes  place  only  where  one  has  performed  the  obli- 
gation of  another,  or  has  paid  his  own  debt,  the  burden  of  which 
has  for  a  valuable  consideration  been  assumed  by  another,  or  when 
he  has  paid  incumbrances  for  the  protection  of  his  own  title  or 
interests,  the  payment  of  which  he  has  not  assumed  by  contract. 
The  debtor  upon  whom  rests  the  ultimate  obligation  of  discharging 
the  debt  cannot  by  his  payment  acquire  any  right  of  subrogation. 
A  purchaser  cannot  be  subrogated  to  the  benefit  of  an  incumbrance 
which  he  has  agreed  to  pay.     Sheldon  Subro.,  §  46. 

Upon  the  subject  a  learned  author  has  said:  ''  If  payment  of  the 
mortgage  debt  is  made  to  the  mortgagee  or  other  holder  of  the 
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mortgage,  by  a  party  who  is  himself  personally  and  primarily  liable 
for  the  debt,  who  is  in  any  manner  and  by  any  means  the  actual 
primary  debtor,  whose  duty  it  is  to  pay  the  debt  absolutely  and 
before  all  others,  such  payment  operates  ipso  f ado  as  an  end  of  the 
mortgage,  and  the  lien  is  conipletely  destroyed.  The  party  so  pay- 
ing is  not  subrogated  to  the  rights  of  the  mortgagee;  there  is  no 
equitable  assignment  to  him  of  the  mortgage  security;  even  if  he 
should  receive  a  formal  assignment,  the  mortgage  could  not  be  thus 
kept  alive,  but  would  be  wholly  merged  and  ended."  Pomeroy 
Eq.  Jur.,  §  1213. 

The  same  author,  in  a  note  to  section  1206,  lays  down  the  rule 
in  the  following  language:  ''Since  such  grantee  thus  becomes  the 
principal  debtor,  primarily  and  absolutely  liable  for  the  debt,  when 
he  pays  the  mortgage  it  is  completely  extinguished.  *  *  *  He 
cannot  by  any  form  of  assignment,  legal  or  equitable,  or  by  subro- 
gation, keep  the  mortgage  alive  as  against  other  liens  on  the  land.'^ 
See  also  Pomeroy  Eq.  Jur.,  §  797. 

The  same  rule  was  applied  in  CarUon  v.  Jaekson,  121  Mass.  592. 
It  was  there  held  that  when  an  incumbrance  is  paid  by  one  whose 
duty  it  was,  by  contract  or  otherwise,  to  pay  it,  such  payment  effected 
a  release  or  discharge  of  the  debt,  and  it  could  not  thereafter  be  kept 
alive  for  any  purpose.  To  the  same  effect  are  WiXlson  v.  Burton,  52 
Yt  394;  Heim  v.  Vogel,  69  Mo.  529,  and  Jones  Mort,  §  743. 

By  the  contract  of  assumption  the  judgments  in  favor  of  the 
Ck>lley  estate  became  binding  on  Witt  precisely  as  if  they  had  been 
originally  taken  against  him,  and  as  was  said  by  Howk,  J.,  in  Ritter 
T.  Costy  99  Ind.  80,  when  he  paid  them  off,  he  merely  paid  his  own 
personal  debt,  for  which,  under  his  contract,  he  became  personally 
liable.  And  as  was  said  by  Elliott,  J.,  in  Klippel  v.  Shields,  90 
Ind.  81,  **  Payment  by  one  primarily  liable  as  a  judgment  debtor 
extinguishes  the  judgment."  Or  as  was  tersely  said  by  Thompson, 
0.  J.,  in  Abbott  v.  Kasson,  72  Penn.  St.  183:  *'  It  would  be  a  novelty 
for  a  purchaser  of  land  to  keep  on  foot  his  own  mortgage  against 
his  own  estate." 

It  is  said  that  the  conclusion  above  stated  will  operate  harshly 
against  Witt  and  his  grantees;  that  because  he  made  the  assump- 
tion contained  in  his  deed  without  actual  notice  of  the  Abbott  mort' 
gage,  the  application  of  the  principles  announced  will  result  in 
injury  to  him,  while  to  keep  the  judgments  alive  will  leave  Abbott 
in  no  worse  position  than  he  was  before;  that  Witt  had  no  actual 
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notice  of  iho  Abbott  mortgage  could  only  have  resulted  from  his 
neglect  to  attend  to  what  the  record  disclosed.  Against  negligence 
a  court  of  equity  can  afford  no  relief.  Besides  the  record  shows 
that  before  he  paid  his  money  on  the  CoUey  judgments  he  had  dis- 
covered the  Abbott  mortgage,  when  iu3tead  of  taking  steps  to  rescind 
the  contract^  he  undertook  to  re-enforce  his  title  by  acquiring  titles 
under  the  judgment  which  he  contracted  to  pay.  If  he  was  entitled 
to  any  equitable  relief  at  all,  that  relief  could  have  been  afforded 
when  he  discovered  the  mortgage  in  ignorance  of  which  he  avers  the 
contract  of  assumption  was  made,  but  having  executed  the  contract 
by  paying  the  judgments,  or  doing  that  which  was  in  legal  effect 
the  same  as  paying  them,  with  knowledge  of  the  mortgage,  a  court 
of  equity  cannot  now  relieve  him  from  an  injudicious  contract 
negligently  made  and  fully  executed  with  knowledge  of  the  facts. 
Besides  Abbott  was  in  no  fault.  He  put  his  mortgage  of  record  for 
the  information  of  all  who  should  thereafter  deal  with  the  land,  and 
in  law  the  record  was  effectual  for  that  purpose  ;  that  he  is  placed 
in  a  more  advantageous  situation  by  reason  of  the  contract  of 
assumption  between  Kelly  and  Witt  is  not  to  be  denied.  But  his 
mortgage  being  of  record,  we  must  assume  that  the  parties  to  the 
contract  of  assumption  made  it  with  knowledge  of  the  fact  and  of 
the  benefit  which  would  accrue  to  him,  and  we  have  no  power 
now  arbitrarily  to  say  he  shall  not  have  it.  The  cases  of  Feet  v. 
Be^rs,  4  Ind.  46,  and  Ayers  v.  Adams,  82  Ind.  109,  are  relied 
on  as  sustaining  the  view  that  a  mortgage  may  be  kept  on  foot  by  a 
purchaser  who  has  assumed  its  payment.  The  decision  in  Feet  v. 
Beers,  supra,  is  apparently  put  on  the  ground  that  the  purchaser, 
notwithstanding  his  assumption,  stood  in  the  situation  of  a  surety 
to  the  mortgage  assumed.  Upon  no  other  basis  could  the  conclu- 
sion have  been  reached,  that  subrogation  took  place  upon  payment. 
Whatever  may  have  been  the  rule  at  and  before  Feel  v.  Beers,  supra, 
was  decided,  this  court,  as  nearly  all  others,  is  now  so  thoroughly 
committed  to  the  doctrine  that  the  purchaser  who  assumes  an  incum- 
brance is  the  principal  debtor,  and  the  vendor  or  other  person  who 
was  primarily  liable  is  the  surety,  that  it  cannot  now  recede  from 
it.  Of  Ayers  v.  Adams,  supra,  it  may  be  said,  that  the  question 
does  not  seem  to  have  been  either  presented  or  considered.  It  seems 
to  have  been  conceded  on  all  hands,  that  if  what  was  received  by 
the  creditor  constituted  payment  of  the  debt  assumed,  the  pur* 
ohaser  was  entitled  to  be  subrogated. 
VouUII— 61 
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The  question  is  now  distinctly  presented,  and  we  must  aooept  the 
alternatiye  of  deciding  whether  or  not  a  purchaser,  who  by  his 
assumption  makes  a  debt  his  own,  can  after  paying  it  off  keep  it  on 
foot,  or  whether  he  will  be  treated  as  having  paid  and  discharged 
his  own  debt.    We  feel  constrained  to  adopt  the  latter  view. 

We  think  the  cases  of  Pwt  y.  Be^rSy  supra,  and  Atfres  y.  Adams, 
supra,  are  to  be  distinguished  from  the  one  before  us,  and  that 
neither  is,  for  the  reasons  above  suggested,  authority  against  the 
conclusion  reached. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 

Elliott,  J.  I  concur  in  the  conclusion  that  Birke  could  not 
acquire  title  under  the  sheriff's  sale  on  the  CoUey  judgments,  but 
dissent  from  the  conclusion  that  he  could  not  hold  and  enforce  them 
as  liens  against  the  Abbott  mortgage. 

JudgmmU  affirmsd. 


SiATs  v.  SxEyura. 

(lOBIiMLn.) 

OonttUuHimal  law —  twto$  in  Jeopardjf  —  orindnai  funitlhmmU  and  eiaU  fm/B, 

A  statute  providing  in  substanoe  that  anj  officer  guilty  of  extortion  shaU,  in 
addition  to  being  deemed  guiltj  of  a  misdemeanor,  be  liable  on  his  bond  for 
five  times  the  illegal  fees  charged,  is  not  nnoonstitntional  as  patting  the 
party  twice  in  Jeopardy. 

ACTION  to  recover  for  illegal  fees  exacted.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

J,  S.  Scobey,  for  appellant. 

J.  D.  Miller  and  F.  E.  Oavin,  for  appellees. 

Mitchell,  G.  J.  The  relator  brought  this  suit  on  the  official 
bond  of  Stevens,  who  was  formerly  clerk  of  the  Decatur  Circuit 
Court.  The  action  was  based  on  section  6031,  U.  S.  1881.  This 
section  enacts  that  *'  Any  officer  who  shall  charge,  demand  or  take 
any  fee  for  any  official  act  done  or  performed  under  the  provisions 
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of  this  act,  other  than  as  is  herein  allowed  and  provided  for,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conyiction  thereof, 
shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  and 
shall  be  liable  on  his  official  bond  to  the  party  injured  for  five  times 
the  illegal  fees  charged,  demanded  or  taken,  and  the  same  may  be 
recovered,  witti  costs,  in  the  Circuit  Court.'.' 

It  is  charged  that  the  defendant  Stevens,  having  been  elected 
and  qualified  as  clerk,  took  upon  himself  the  duties  of  that  office 
on  the  1st  day  of  November,  1875,  and  continued  therein  until  the 
expiration  of  his  term;  that  on  the  6th  day  of  February,  1877,  a 
civil  suit  was  commenced  against  the  releasor  in  the  Decatur  Cir- 
cuit Court,  which  continued  pending  until  the  31st  day  of  July, 
1879,  when  it  was  dismissed  at  his  costs;  that  upon  the  dismissal 
of  the  suit,  Stevens  made  up  and  taxed  the  costs  for  his  services  as 
clerk  on  the  fee  books  of  the  court,  and  that  of  the  costs  so  taxed 
there  was  included,  in  various  specified  items,  the  sum  of  $20  in 
excess  of  his  legal  charges  which,  on  the  29th  day  of  May,  1882,  be 
demanded  of  the  relator,  and  for  which  he  issued  a  fee  bill,  on  the 
5th  day  of  June,  1882.  The  relator  prays  judgment  for  1100, 
being  five  times  the  amount  of  the  fees  alleged  to  have  been  illegally 
charged  and  demanded. 

The  court  below  sustained  a  general  demurrer  to  the  complaint, 
and  the  case  comes  here  on  this  ruling. 

It  is  argued  by  the  learned  counsel  for  the  appellee  that  so  much 
of  the  statute  as  authorizes  the  recovery  of  five  times  the  illegal 
fees  charged,  in  a  suit  by  the  injured  party  on  the  official  bond  of 
the  officer,  is  unconstitutional,  as  being  within  the  prohibition  of 
that  part  of  the  Bill  of  Bights  which  declares  that  '^  no  person  shall 
be  put  in  jeopardy  twice  for  the  same  offense."  The  extent  of  the 
argument  on  this  point  is  the  statement  of  the  proposition  by 
counsel  for  the  appellee,  and  the  citation  in  its  support  of  Ko«m$r 
V.  Oberly,  56  Ind.  284;  8.  c,  26  Am.  Bep.  34.  In  the  appellant's 
brief  we  find  no  allusion  to  the  question.  This  leads  us  to  conclude 
that  the  ruling  below  must  have  turned  upon  some  other  point. 
As  the  question  is  presented  for  decision,  it  would  have  been  a 
source  of  satisfaction  to  the  court  if  the  learned  counsel  on  both 
sides  had  favored  us  with  such  argument  of  it  as  their  learning  and 
ability  led  us  to  expect.  Whatever  may  be  said  of  the  case  above 
cited,  we  do  not  think  it  controls  the  decision  of  the  one  before  us. 
That  was  a  suit  brought  by  a  wife  to  recover  damages  for  an  nn- 
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lawful  sale  of  intoxicating  liquor  to  her  husband,  who  was  in  the 
habit  of  becoming  intoxicated.  Section  12  of  the  act  of  1873,  Acts 
1873,  p.  151,  gave  a  right  of  action  against  any  person  so  offending  in 
favor  of  any  person  who  should  be  injured  thereby  in  person,  prop- 
erty or  means  of  support.  It  authorized  a  recovery  by  any  person 
BO  injured  of  all  damages  which  might  be  sustained,  ''  and  for  ex- 
emplary damages."  The  same  act  made  it  a  misdemeanor  for  any 
person  to  sell  intoxicating  liquor  to  a  person  in  the  habit  of  becom- 
ing intoxicated,  and  provided  a  penalty  to  be  enforced  by  indict- 
ment or  otherwise.  It  was  held  in  the  case  relied  on,  that  in  so 
far  as  section  12  attempted  to  authorize  the  recovery  of  exemplary 
damages  by  the  injured  person,  it  was  in  conflict  with  the  provision 
in  the  Bill  of  Rights  above  quoted,  and  therefore  inoperative  and 
void. 

It  has  been  the  settled  rule  of  decision  in  this  State  since  the 
case  of  laber  v.  Huison^  5  Ind.  322;  s.  0.,  61  Am.  Dec.  96,  that  in 
all  that  class  of  torts,  for  which,  in  addition  to  the  civil  remedy 
allowed  to  the  injured  party,  the  wrong-doer  was  amenable  to 
criminal  punishment,  exemplary  or  punitory  damages  could  not  be 
recovered  in  a  civil  action;  while  in  the  class  not  rising  to  the  de- 
gree of  criminality,  the  injured  party  might,  where  the  elements  of 
fraud,  malice,  gross  negligence  or  oppression  mingled  in  the  con- 
troversy, in  addition  to  full  compensation  for  all  other  damages^ 
recover  what  is  termed  exemplary  or  punitive  damages.  Lytton  v. 
Bairdy  95  Ind.  349;  Stewart  v.  Maddoxy  63  Ind.  51,  and  cases  cited. 

As  defined,  compensatory  damages  are  held  to  include  not  only 
such  pecuniary  loss  or  injury  in  a  given  case  as  is  capable  of  ap- 
proximately accurate  calculation,  but  in  addition  thereto  such  a 
sum  as  may  be  supposed  adequate  to  compensate  *^  for  injury  to 
business  or  profession,  reputation  or  social  position,  and  for  physical 
'  suffering,  as  bodily  pain,  permanent  disfiguration,"  etc,  "and  for 
mental  trouble,  as  anguish  of  mind,  sense  of  shame  or  humiliation, 
loss  of  honor,"  etc.,  **all  of  which  are  considered  compensatory, 
and  not  exemplary  or  punitive  damages." 

Exemplary  or  punitive  damages,  the  terms  exemplary  and  puni- 
tive being  synonymous,  are  damages  allowed  as  a  punishment,  or 
by  way  of  example,  to  deter  others  from  the  like  offenses,  for  torts 
committed  with  accompanying  fraud,  malice  or  oppression. 

The  rule  of  decision  defining  the  class  of  cases  in  which  exemplary 
damages  would,  and  that  in  which  such  damages  would  not  be 
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allowed^  rests  wholly  on  judicial  conBtmctioiiy  and  except  in  the 
case  of  Koerner  y.  Oberly,  supra,  and  Shafer  y.  Smith,  63  Ind.  226, 
which  inyolyed  the  same  statute,  and  followed  the  first  named  case, 
none  of  the  cases  in  which  the  rule  is  declared  and  applied  inyolye 
any  question  of  legislatiye  power. 

Preyious  to  the  decision  in  the  Koerner  caae,  the  court  seemed 
to  regard  the  constitutional  proyision  referred  to  as  an  obstacle 
against  its  power  to  allow,  or  at  least  against  the  policy  of  allowing 
exemplary  damages  in  the  class  of  cases  where  the  defendant  was 
also  subject  to  criminal  punishment.  While  the  question  of  power 
was  not  in  any  case,  so  far  as  we  know,  directly  determined,  the 
preyailing  rule  was  adopted  by  the  court  as  being  in  consonance 
with  the  spirit  of  both  the  constitutional  proyision  and  the  ancient 
common-law  maxim,  and  as  a  safe  middle  ground  in  a  controyersy 
with  which  courts  and  lawyers  are  familiar. 

In  Koerner  y.  Oherly^  supra,  it  was  distinctly  ruled  that  the  leg- 
islature was  prohibited  by  the  Constitution  from  authorizing  the 
infliction  of  exemplary  damages  for  a  wrong  which  was  also  punish- 
able as  a  crime.  ' 

Whate?er  may  be  thought  of  the  rule,  so  far  as  it  rests  on  judicial 
construction,  in  the  opinion  of  the  writer,  it  is  not  the  part  of  it 
which  denies  the  infliction  of  punitory  damages  in  some  cases  that 
is  open  to  criticism,  so  much  as  that  which  permits  it  in  any  ciyil 
case.  The  assumption  that  the  Penal  Oode  should  be  supplemented 
by  quasi  judicial  legislation,  so  as  to  allow  damages  to  the  injured 
party  byway  of  punishment  of  the  wrong-doer,  in  cases  where  none 
is  inflicted  by  legislatiye  enactment,  is,  as  it  would  seem,  much  less 
defensible  than  the  denial  either  to  the  courts  or  legislature  of  the 
right  to  add  unlimited  damages  as  a  punishment  in  ciyil  cases  where 
a  prescribed  punishment  is  already  attached  to  the  offense. 

Whether  the  proyision  that  '^  no  person  shall  be  put  in  jeopardy 
twice  for  the  same  offense  "  has  technical  application  to  the  inflic- 
tion of  punishment  by  way  of  exemplary  damages  in  ciyil  cases,  so 
as  to  prohibit  it,  has  been  the  subject  of  much  learned  discussion. 

In  Taber  y.  Hutson,  supra,  after  suggesting  that  to  allow  exem- 
plary damages  might  expose  the  defendant  to  double  punishment, 
in  yiolation  of  the  spirit  of  the  Bill  of  Bights,  it  was  said  that 
*' though  that  proyision  may  not  relate  to  the  remedies  secured  by 
ciyil  proceedings,  still  it  seems  to  illustrate  a  fundamental  principle 
inculcated  by  eyery  well-regulated  fsjs^m  of  goyernment,  ylz.,  that 
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each  yiolation  of  the  law  should  be  oertainly  f oUowed  by  one  appro- 
priate punishment  and  no  more.'' 

In  the  case  of  Brown  y.  Swineford,  44  Wis.  282;  s.  o.,  28  Am. 
Bep.  582;  Btast,  0.  J.^  impliedly  admitting  that  the  rale  which 
allowed  exemplary  damages  in  such  cases  was  against  the  spirit  of 
the  maxim  that  no  one  should  be  twice  vexed  for  the  same  ofFense, 
said:  ''The  word  jeopardy  is  therefore  used  in  the  Oonstitution 
in  its  defined,  technical  sense  at  the  common  law.  And  in  this 
use  it  is  applied  only  to  strictly  criminal  prosecutions  by  indictment, 
information  or  otherwise. ''  Expressing  marked  disapprobation  of 
the  rule,  the  learned  court  neyertheless  held  that  a  constitutional 
prorision,  similar  to  that  under  consideration,  did  not  stand  in  the 
way  of  allowing  exemplary  damages  in  ciyil  suits,  even  when  the 
act  complained  of  was  punishable  as  a  crime.  So  in  the  case  of 
EUiott  Y.  Van  Buren^  33  Mich.  49;  s.  c,  20  Am.  Bep  668,  speak- 
ing upon  this  subject  Cakpbell,  J.,  said:  ''The  argument  that 
a  person  is  thereby  punished  twice  within  the  constitutional  and 
common-law  rules  is,  in  our  opinion,  entirely  fallacious.  The 
maxim  at  common  law,  that  no  one  shall  be  twice  yexed  for  the 
same  cause,  where  it  applied  at  all,  preyented  a  second  prosecution 
as  well  as  a  second  punishment,  and  if  it  applied  to  ciyil  damages 
would  coyer  the  whole,  and  not  merely  what  is  assumed  to  be  a 
part  of  them.  But  there  is  no  analogy  between  the  civil  and  crim- 
inal remedies.  The  punishment  by  criminal  prosecution  is  to  i^ 
dress  the  grievance  of  the  public,  while  the  civil  remedy  is  for 
private  redress.** 

With  great  respect  for  the  learned  judges  from  whose  opinions 
we  have  quoted,  we  are  nevertheless  not  persuaded  to  adopt  either 
the  reasoning  so  cogently  set  forth  or  the  conclusions  reached. 
Whatever  may  be  said  in  respect  of  the  technical  application  of  the 
constitutional  provision  which  prohibits  double  punishment  for  the 
same  offense  to  civil  remedies,  it  is  difficult  to  see  how  the  practical 
result  is  in  any  degree  mitigated,  if  in  fact  after  all  other  proper 
elements  of  damages  are  considered  and  allowed  in  a  civil  case  for 
a  tort  for  which  the  defendant  is  liable  to  be  punished  criminally, 
the  jury  may  assess  an  unlimited  sum  as  punishment  by  way  of 
exemplary  damages: 

It  is  no  answer  to  the  constitutional  guaranty  against  double 
punishment  to  say  that  the  penalty,  limited  and  prescribed  by  the 
Penal  Oode,  is  to  redress  the  grievance  of  the  public,  while  the  other, 
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HDlimited  and  undefined  paniBhment,  awarded  by  way  of  exem- 
plary or  punitiye  damages,  is  for  private  redress.  To  the  extent 
that  damages  are  awarded  in  any  case  for  private  redress,  they  can- 
not be  exemplary.  The  priyate  injury  is  fully  redressed  when  all 
its  elements  are  considered  and  compensated  for.  Exemplary  dam- 
ages  only  commence  at  the  point  where  full  private  or  compensa- 
tory damages  end,  and  so  long  as  there  remains  any  private  injury 
to  be  redressed,  no  exemplary  damages  are  or  can  be  awarded.  The 
result  of  it  is  that  to  the  extent  that  exemplary  damages  are  allowed 
in  any  case  which  is  punishable  criminally,  the  defendant  is  or  is 
liable  to  be  twice  punished  for  the  same  ofFense,  once  by  the  State 
for  the  public  grievance,  and  again  by  the  injured  party  for  exam- 
ple's sake^  for  the  supposed  benefit  of  the  public,  to  deter  others 
from  the  like  offending.  Austin  v.  WUmti,  4  Oush.  273;  s.  c,  50 
Am.  Dec.  766.  The  fact  that  the  damages  allowed  under  the  name 
of  punitive  or  exemplary  go  to  the  benefit  of  the  injured  party, 
renders  the  punishment  no  less  real,  and  as  is  said  by  the  learned 
author,  ''  After  there  has  been  one  trial  in  which  the  moral  culpa- 
bility of  the  defendant  has  l)een.  tried  with  a  view  to  the  punish- 
ment in  the  interest  of  the  public,  any  other  trial  for  the  same  pur- 
pose, whatever  may  be  the  form  of  the  proceeding,  is  in  substance 
and  effect  putting  the  accused  again  in  jeopardy  of  punishment 
for  the  same  offense  and  vexing  him  again  for  the  same  cause.'' 
1  Suth.  Dam.,  740,  741. 

In  Fay  v.  Parker,  53  N.  H.  342;  B.  c,  16  Am.  Rep.  270,  this 
question  was  fully  considered  in  an  opinion  conspicuous  for  its 
research  and  learning.  The  conclusion  was  there  reached  that  the 
fundamental  maxims  of  the  common  law,  as  well  as  the  provision  in 
the  Bill  of  Rights,  were  an  effectual  barrier  against  the  infliction  of 
punitory  damages  in  a  civil  case  where  the  defendant  was  subject 
to  be  criminally  punished  for  the  same  offense.  Foster,  J.,  deliv- 
ering the  judgment  of  the  court,  said:  ^' These  maxims  apply  both 
to  criminal  and  civil  proceedings.  *  *  *  If  then  this  constitu- 
tional prohibition  of  a  double  penalty  is  indeed  nothing  more  than 
an  affirmation  of  the  general  principle  of  the  common  law,  applicable 
alike  to  civil  and  criminal  cases,  making  a  judgment  in  one  action  a 
bar  to  another  action,  founded  on  the  same  cause,  it  follows  logically 
that  punitive  damages  are  a  violation  of  the  general  principle  of  the 
oommon  law  as  well  as  of  the  Constitution."  In  further  illustration 
the  learned  judge  said:  ''Just  as  firmly  is  the  right  secured  to  him,. 
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tliat;  in  all  casesurherein  he  is  charged  with  conduct  such  as  calls  for 
punishment  for  ihe  sake  of  public  vengeance  or  public  example  (and 
to  him  it  can  make  no  difference,  so  long  as  the  blow  must  fall,  whether 
it  comes  from  the  arm  of  the  ciyil  or  the  criminal  law),  that  he  shall 
be  permitted  to  confront  his  accusers  and  their  witnesses  face  to 
face,  and  not  be  tried  upon  depositions,  and  that  he  shall  go  free 
unless  his  guilt  is  proYen  beyond  a  reasonable  doubt.'' 

1*hus  much  by  way  of  a  re-examination  of  Koemer  y.  Oberly, 
supra,  seemed  proper  with  a  yiew  of  determining  the  ground  upon 
which  the  decision  in  the  case  before  us  should  rest,  and  upon  the 
assumption  that  the  statute  there  in  question  authorized  the  inflic- 
tion of  unlimited,  unrestricted  exemplary  damages  as  a  punishment 
for  an  offense  which  was  also  made  punishable  as  a  crime,  we 
adhere  to  the  ruling  in  that  case  with  renewed  confidence. 

It  cannot  be  said  that  where  the  legislature  has  prescribed  one 
definite  penalty  as  the  punishment  for  an  offense,  it  may,  in  addi- 
tion, authorize  the  injured  party,  under  the  guise  of  exemplary 
damages,  to  subject  the  offender  to  another  uncertain,  indefinite 
punishment  which  is  to  be  measured  only  by  the  yarying  and  unre- 
strained discretion,  or  it  may  be  passion  of  the  jury.  If  the  pro- 
vision that  ^'  no  one  shall  be  put  in  jeopardy  twice  for  the  same 
offense  "  is,  as  this  court  has  recognized  it  to  be,  a  sure  protection 
against  the  power  of  the  courts  in  that  regard,  it  must  be  deemed 
equally  potential  against  the  power  of  the  legislature.  It  cannot 
be  maintained  in  reason  that  it  shall  be  interpreted  to  mean  that 
the  courts  cannot  adjudge  a  second  punishment  for  the  same 
offense,  except  when  expressly  authorized  by  the  legislature,  for 
the  reason  that  in  so  far  as  the  legislature  attempts  to  authorize 
such  second  punishment,  the  barrier  of  the  Oonstitution  is  as 
effectual  against  it  as  it  is  against  the  court. 

While  the  foregoing  considerations  lead  us  to  adhere  to  the 
ruling  in  Koerner  y.  Oberly,  supra,  they  at  the  same  time  direct  us 
to  the  conclusion  that  the  act  here  in  question  is  not  obnoxious 
to  the  objection  claimed.  The  distinction  between  the  case  relied 
on  and  that  under  consideration  is  that  in  the  first  the  legislature, 
after  affixing  to  the  offense  a  prescribed  punishment,  undertook  to 
authorize  the  recovery  of  exemplary  damages,  which,  as  we  have 
seen,  implies  nothing  less  that  a  second  punishment  for  the  same 
offense  by  way  of  unrestricted  damages  for  the  sake  of  public 
example.     In  the  statute  here  involved,  the  legislature  has  done 
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nothing  more  than  to  fix  or  measure  by  a  definite  sum  the  amount 
which  the  injured  party  shall  be  entitled  to  recover  on  the  official 
bond  of  the  public  officer.  While  the  act  of  taking  or  making  tlie 
unlawful  charge  or  demand  is  made  a  misdemeanor,  punishable  by 
a  fine  to  the  State,  the  legislature,  not  by  way  of  additional  or 
double  punishment,  but  for  the  purpose  of  defining  the  liability  of 
the  officer  to  the  injured  party,  has  provided  that  he  shall  be  liable 
on  his  official  bond  in  five  times  the  amount  of  the  fees  illegally 
charged,  demanded  or  taken.  In  such  a  case  it  can  be  truly  said 
that  'Hhe  punishment  by  criminal  prosecution  is  to  redress  the 
grievance  of  the  public  while  the  civil  remedy  is  for  private  re- 
dress.*' 

The  legislative  assumption  is  that  the  injury  done  by  the  public 
officer,  who  makes  the  illegal  charge,  will  not  be  adequately  com- 
pensated by  leaving  the  parties  to  their  common-law  rights  and 
liabilities,  and  accordingly  it  has  provided  what  in  its  judgment 
would  be  adequate  compensation  to  the  one,  and  fixed  the  just 
liability  of  the  other.  There  is  in  this  no  element  of  exemplary  or 
punitory  damages. 

It  cannot  be  said  that  part  of  the  recoyery  is  allowed  by  way  of 
example,  or  for  the  punishment  of  the  offender,  when  it  is  apparent 
that  the  legislative  purpose  is  nothing  more  than  to  fix  the  amount 
of  the  civil  liability  of  the  officer  as  a  measure  of  compensation  for 
the  injury.  Who  shall  say  that  a  person,  from  or  against  whom  an 
inconsiderable  sum  is  illegally  demanded  or  charged  by  an  officer 
who  is  armed  by  law  with  compulsory  process  to  enforce  his  de- 
mand, such  person  being  obliged  to  incur  the  expense  of  a  suit  to 
redress  his  grievance,  is  more  than  compensated  by  a  recovery  of 
five  times  the  amount  so  charged,  demanded  or  taken?  This  is  the 
measure  of  recovery  fixed  in  all  cases,  and  no  circumstances  of 
fraud,  malice  or  oppression  can  make  it  greater. 

While  it  may  be  conceded  that  the  statute  which  thus  fixes  the 
amount  is  in  a  sense  penal,  the  penalty  prescribed  is  nevertheless 
fixed  by  way  of  compensation  for  the  injury  sustained,  and  to  fix 
the  liability  of  the  officer  on  his  bond,  executed  to  the  State,  for  the 
injurious  act.  The  whole  penalty  prescribed  for  the  offense,  taking 
the  statute  altogether,  is  the  fine  prescribed  to  the  State,  and  the 
liability  on  the  official  bond  fixed  by  way  of  recompense  to  the  injured 
party,  and  even  regarding  the  whole  statute  as  penal,  it  cannot  be 
that  the  person  offending  has  been  put  in  jeopardy  of  the 
Vol.  LIII  — 62 
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penalties  prescribed  antil  he  has  been  tried  for  the  misdemeanor^ 
and  has  also  answered  for  the  penalty  fixed  to  the  injored  party  as> 
his  compensation. 

Statutes  which  fix  or  limit  the  amount  of  reooyery  which  may  be 
had,  by  way  of  compensation  on.  the  bond  of  a  public  officer,  or  by 
way  of  redress  for  an  injury  sustained  by  the  tortious  act  of  another, 
are  one  thing,  while  those  which  proride  for  unrestricted  exemplary 
damages,  by  way  of  public  example,  after  the  injured  party  has  been 
allowed  full  compensation,  are  quite  another.  As  was  said  in  Blaieh^ 
ley  Y.  Mo%eTy  15  Wend.  215:  ''The  one  may  be  said  to  be  a  priyate* 
remedy,  the  other,  a  public  one  for  the  same  offense." 

All  criminal  punishment  is  of  necessity  punitory  and  in  a  degree 
exemplary,  and  when  an  offender  is  made  the  subject  of  example  by 
being  once  punished  criminally,  and  is  again  subjected  to  exemplary 
damages  in  a  ciyil  suit  for  the  same  offense  for  a  public  example,, 
he  is  put  to  the  hazard  of  being  set  up  as  an  example  twice  for  the 
same  offense.  Where  howeyer  a  statute  makes  certain  conduct  a 
misdemeanor,  and  annexes  to  it  a  prescribed  fine  to  the  State,  and 
also  proyides  that  the  wrong-doer  shall  be  liable  to  the  injured  party 
in  a  fixed  or  limited  sum,  it  is  certain  from  the  beginning  what  the 
consequence  of  the  offense  may  be,  and  there  is  no  possibility  that 
the  penalties  mayoyerlap  each  other  so  as  to  put  him  in  jeopardy  of 
being  tried  twice,  or  suffering  double  the  punishment  prescribed  for 
the  same  offense.  Of  the  power  of  the  legislature  to  fix  the  amount 
of  liability  on  an  official  bond,  recoyerable  as  compensation  by  the 
person  injured,  there  can  be  no  question,  and  this  power  is  not 
affected  by  the  consideration  that  the  act  out  of  which  the  liability 
grows  is  also  punishable  criminally;  nor  can  it  be  doubted  that  it 
has  the  power  to  prescribe  fines  and  penalties  against  certain  acts, 
and  at  the  same  time  fix  or  limit  the  ciyil  liability  for  the  same  acts. 

[Minor  questions  omitted.] 

Judgment  royersed,  with  costs. 

Elliott,  J.,  concurred  in  the  conclusion,  but  belieyed  that  the 
legislature  ''has  the  authority  either  to  limit  the  amount  to  be 
reooyered,  or  to  leaye  it  to  bo  ascertained  upon  a  trial" 

Judgmmit  rwerML 
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OHminal  law  ^^  indictment — tigfi4ng. 

An  Indietoient  Is  sofficientlj  "  signed  "  by  the  luroBeonting  attamey,  when  his 
name  with  his  official  title  is  printed  at  the  bottom  with  his  sanction.  {8^9 
note,  p.  408.) 

CONVIOTION  of  selling  intoxicating  liquor  without  license. 
The  opinion  states  the  point. 

F.  T.  Hard,  attomey-generaly  and  W.  B,  Hard,  for  State. 

NiBLACKy  J.  The  indictment  in  this  case,  with  all  the  usual  and 
necessary  formalitji  charged  the  appellant,  Hamilton,  with  haying 
on  the  10th  day  of  January,  1885,  sold  to  one  Beard  intoxicating 
liquor,  in  a  less  quantity  than  a  quart  at  a  time,  to-wit,  one  gill  of 
sach  liquor,  at  and  for  the  price  and  sum  of  ten  cents,  without  a 
license  to  so  sell  intoxicating  liquor.  The  indictment  was  a  printed 
blank  with  the  term  of  court,  date,  name  of  appellant,  and  charg- 
ing part  filled  in  with  a  pen,  and  the  name  of  the  prosecuting  at- 
torney, with  the  title  of  his  office  annexed,  printed  at  the  bottom 
instead  of  being  written,  as  is  usual  in  attaching  the  name  of  that 
officer  to  an  indictment. 

The  appellant  moved  to  quash  the  indictment  upon  the  ground 
that  the  signature  of  the  prosecuting  attorney  was  necessary  to  its 
yalidity,  and  the  attaching  of  his  name  in  print  was  not  his  signa- 
ture within  the  meaning  of  the  statute  requiring  that  an  indict- 
ment shall  be  signed  by  him.  But  the  Circuit  Court  oyerruled  the 
motion  to  quash,  and  a  jury  returned  a  yerdict  of  guilty,  fixing  the 
appellant's  punishment  al  a  fine  only,  upon  which  a  judgment  of 
conyiction  was  rendered. 

Error  is  first  assigned  upon  the  refusal  of  the  Circuit  Court  to 
quash  the  indictment. 

Section  1669,  R.  S.  1881,  provides  that  after  an  indictment 
has  been  found  by  a  grand  jury,  ''it  must  be  signed  by  the  prose- 
cuting attorney,"  and  where  an  indictment  is  returned  without  his 
signature,  section  1670  makes  it  the  duty  of  the  court  to  require 
the  prosecuting  attorney  to  sign  it. .  Section  240  of  the  same  re- 
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vision  of  Btatates,  which  prescribes  certain  rules  for  the  construc- 
tion of  the  statutes  of  this  State,  declares  that  ^  The  words '  written ' 
and  'in  writing'  shall  include  printing,  lithographing,  or  other 
mode  of  representing  words  and  letters.  But  in  all  cases  where  the 
written  signature  of  any  person  is  required,  the  proper  handwriting 
of  such  person  or  his  mark  shall  be  intended." 

The  word  ''sign,"  as  a  yerb,  has  several  shades  of  meaning,  and 
hence  a  statutory  requirement  that  an  instrument  in  writing  or  a 
pleading  shall  be  "signed"  by  some  person  or  officer  to  make  it 
complete,  is  much  .more  general  and  comprehensive  than  a  similar 
requirement  that  such  an  instrument  or  pleading  must  be  '*  sub- 
scribed "  by  the  person  or  officer.  3  Pars.  Cont.,  bottom  p.  8.  On 
the  same  principle,  the  "signing"  of  a  written  instrument  or 
pleading  by  a  person  or  officer  has  a  much  broader  and  more  ex- 
tended meaning  than  attaching  his  *' written  signature"  to  it  im- 
plies. When  a  person  attaches  his  name  or  causes  it  to  be  attached 
to  a  writing.,  by  any  of  the  known  modes  of  impressing  his  name 
upon  paper,  with  the  intention  of  signing  ifc,  he  is  regarded  as 
having  "signed"  the  writing.  On  that  subject  Waterman  on  the 
Specific  Perfoimance  of  Contracts,  at  section  240,  says:  ''  Where 
the  buyer's  name  was  stated  in  the  commencement,  and  signed  with 
his  initials,  it  was  held  sufficient.  The  signature  may  be  in  pencil. 
And  if  the  party's  name  be  printed  or  stamped  on  the  memo- 
randum, he  intending  it  at  the  time  as  his  signature,  and  affirming 
it  to  be  such,  it  will  constitute  a  signing  within  the  requirement  of 
the  statute.  Thus  where  a  vendor  inserted  in  a  printed  invoice, 
which  contained  his  name,  the  name  of  the  purchaser,  it  was  held 
that  there  was  such  a  ratification  and  adoption  of  the  printed  name 
as  satisfied  the  statute."  See  Rapalje  &  L.  Law  Dictionary,  Title 
"Sign  — Signature;"  Pry  Spec.  Perf.  Cont.,  §  600;  Ohitty  Cont., p. 
549;  also  authorities  cited  by  these  authors. 

As  the  prosecuting  attorney  is  required*  to  sign  an  indictment  as 
a  matter  of  verification  merely,  there  is  no  reason  for  enforcing  a 
more  rigid  rule  as  to  the  validity  of  his  signature  than  in  cases  of 
ordinary  business  transactions,  to  which  the  authorities  above  cited 
mainly  have  reference.  This  is  plainly  inferable  from  the  fact  that 
a  prosecuting  attorney  may  appoint  a  deputy,  who  by  virtue  of  his 
appointment,  becomes  authorized  to  sign  the  name  of  such  prose- 
cuting attorney  to  indictments  as  well  as  to  other  pleadings  filed 
on  behalf  of  the  State  in  a  criminal  cause.     B.  S.  1881,  §g  5568, 
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5569,  5570;  Stout  v.  :State,  93  Ind.  150.  If  therefore  the  name  of 
the  proaecating  attorney  be  legibly  attached  to  an  indictment  by 
his  consent,  whether  express  or  implied,  it  is  a  sufficient  ''signing  " 
by  him  within  the  meaning  of  the  statute,  and  when  the  name  of 
the  prosecuting  attorney  is  found  appended  to  an  indictment,  th« 
presumption  is  that  it  was  so  appended  by  his  authority. 

[Other  points  omitted.] 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed, 

NoTB  BT  THX  Rbforter. — ^As  to  the  Bufficieney  of  a  signing  under  the 
statute  of  frauds,  see  Brwry  ▼.  Young ^  68  Md.  546;  .s.  c,  43  Am.  Rep.  848. 

Under  a  statute  requiring  a  summons  to  be  ''  subscribed  "  by  the  attorney, 
St  is  sufficient  if  his  name  is  printed  at  the  bottom.  Metehen  v.  More,  54  Wis. 
214.  The  court  said:  "The  summons  is  not  a  writ  or  process  of  the  court, 
but  is  simply  a  notice  to  the  defendant  that  an  action  has  been  conmienced 
against  him,  and  that  he  is  required  to  answer  to  the  complaint  which  is  either 
attached  thereto  or  is  or  will  be  filed  in  the  proper  clerk's  office.  As  the 
staitute  now  to  be  construed  does  not  require  in  terms  tliat  the  summons  shall 
be  signed  in  the  proper  handwriting  of  the  attorney  issuing  the  same,  and  as 
the  purposes  of  the  statute  are  as  fully  accomplished  by  attaching  thereto  the 
printed  signature,  there  is  no  substantial  sBason  why  such  printed  signature 
should  not  be  construed  to  be  a  subscription  within  the  meaning  of  the  law. 
We  can  see  no  evil  results  which  would  be  likely  to  follow  from  allowing  a 
summons  to  be  issued  with  the  printed  signature  of  the  attorney  or  party, 
which  would  not  result  from  allowing  it  to  be  signed  in  writing  by  an  author- 
ised clerk  or  agent  of  the  attorney  or  party.  There  does  not  seem  to  be  any 
middle  ground.  It  must  either  be  held  that  the  statute  requires  the  written 
rignature  of  the  attorney  or  party,  and  comes  within  the  defining  statute 
which  in  such  case  requires  the  signature  in  his  proper  handwriting  in  every 
ease  where  such  attorney  or  party  is  able  to  write;  or  we  must  hold  that  the 
statute  which  requires  simply  subscription  does  not  require  the  written  signa- 
ture of  such  attorney  or  party,  and  may  therefore  be  complied  with  by  a  written 
or  printed  signature  at  the  option  of  the  party  issuing  it.  The  latter  construc- 
tion appears  to  be  better  sustained  by  the  authorities  than  the  first.  We  have 
no  doubt  that  such  is  the  proper  construction." 

Tills  was  founded  on  the  New  York  practice  authorised  in  Barnard  v.  Hey- 
drick,  49  Barb.  62;  s.  c,  2  Abb.  Pr.  (N.  8.)  47. 

In  the  latter  case  the  court  say:  **  There  are  many  cases  where  printing  is 
substituted  for  writing  in  instruments  which  under  our  statutes  are  required 
to  be  in  writing.  It  is  the  general  practice  for  deeds,  or  conveyance  of  real 
estate,  and  bills  of  sale  of  personal  property  to  be  printed;  and  it  is  very  com 
mon  to  use  printed  agreements  for  the  sale  of  both  real  and  personal  estate, 
and  their  validity  is  conceded,  yet  the  statute  declares  that  '  they  shall  be  in 
mriUmg- '    The  name  of  the  attorney  issuing  the  summons  is  as  effectually  dia- 
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closed  when  it  is  printed,  as  if  it  were  written;  and  his  responsibilitj  to  the 
defendant  and  to  the  oonrt,  in  either  case,  is  the  same." 

The  same  is  held  as  to  promissory  notes  and  the  like.  Schneider  ▼.  Morru, 
2  Maule  &  S.  286;  Bnnm  v.  Bukhm^  Bank,  6  Hill,  448.  In  the  hitter  case 
an  indorsement  was  made  in  written  figures,  but  the  court  said  any  mark 
which  the  party  chose  to  adopt  for  his  name  would  suffice.  1  Dan.  N^. 
Inst.,  §  74. 

In  Schneider  ▼.  Morrie,  Le  Blakc,  J.,  said:  "Suppose  the  defendant  had 
stamped  the  bill  of  parcels  with  his  own  name;  would  not  that  have  been 
sufficient?  Such  a  stamping,  as  it  seems  to  me,  if  required  to  be  done  by  the 
party  himself,  or  by  his  authority,  would  afford  the  same  protection  as 
signing." 

In  Chapman  v.  Inhab.  of  Limerick,  56  Me.  890,  held  that  the  return  upon  a 
warrant  for  a  town  meeting  must  bear  the  sign  manual  of  the  officer  who 
executed  it,  and  may  not  be  signed  by  another  for  him,  and  in  his  name  and 
presence.  The  court  said:  "  It  may  be  admitted  that  a  private  person,  when 
acting  in  his  own  business,  may  bind  himself  by  a  signature  which  he  diieds 
another  to  make  for  him;  but  the  law  generally  means  by  a  signature  the 
writing  by  a  man  of  his  own  name,  or  by  actuaUy  making  his  mark." 

In  Stevene  ▼.  JBkoer,  2  Mete.  74,  it  was  held  "  immaterial  whether  a  blank 
writ  be  signed  by  the  clerk,  or  his  signature  be  annexed  thereto  by  his  order." 

A  marksman  may  be  a  subscribing  witness  to  a  will.  Meehan  v.  Rourke,  2 
Bradf.  885;  Marrie  ▼.  Kniffln,  87  Barb.  886;  Harrieon  ▼.  Harrison,  8  Ves.  185. 

A  marksman  may  subscribe  a  will  as  a  testator.  Bak&r  ▼.  D&ning,  8  Ad.  k 
BIl.  94;  Chaffee  ▼.  Britfl.  JUSm.  Caur,,  10  Pai;  85;  QuOyrie  ▼.  Priee,  28  Ark.  896 

A  marksman  may  subscribe  a  bill  of  sale.   Zaeharie  ▼.  PrankHn,  12  Pet.  151. 

But  under  a  statute  requiring  an  olographic  will  to  be  "  entirely  written  by 
the  hand  of  the  testator,"  it  will  not  answer  to  fill  up  a  printed  blank  form. 
JkMd^a  Estate,  61  Cal.  468. 

And  if  a  portion  of  the  date  is  printed  it  will  render  the  will  inyaUd.  Matter 
efBOHnga,  64  Cal.  427. 

Where  an  attesting  witness  to  a  will  cannot  write,  his  name  may  be  written 
for  him  by  another,  at  his  request,  in  his  presence  and  in  presence  of  the 
testator.    Lord  t.  Lord,  58  N.  H.  7;  b.  c,  42  Am.  Rep.  565. 

In  Stone  t.  MarveU,  45  N.  H.  481,  the  case  of  an  affidavit,  it  was  said:  "  The 
word  euheoribed,  when  used  in  reference  to  the  authentication  of  a  writing  or 
document,  ordinarily  implies  that  the  name  of  the  party  who  subscribes  is  set 
by  him  or  by  his  authority  at  the  bottom  or  end  of  the  writing  or  document** 
To  the  same  effect,  Jamee  v.  PaUen,  6  N.  T.  9,  the  case  of  a  memorandum 
under  the  statute  of  frauds;  WUd  Cat  Branch  B*k  ▼.  BaU,  45  Ind.  218,  the 
ease  of  a  bond. 

"  Writing'*  has  been  several  times  construed  to  be  satisfied  by  equivalents. 
Thus,  printed  ballots  will  answer  for  *'  written  votes;  *'  Uenshaw  v.  Fbeter,  9 
Pick.  812.  Stenographic  notes  are  a  "  taking  in  writing;  *'  NichdU  v.  Harrit, 
82  La.  Ann.  646.  A  Judicial  order  by  telegraph  is  an  **  order  in  writing;  '  State 
'  V.  Hotmea,  56  Iowa,  588.  The  court  there  said:  "  It  has  been  said  It  makes 
no  difference  if  the  writing  was  done  with  a  steel  pen  an  inch  long,  attacked 
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to  an  ordinary  penliolder,  or  whetlier  the  pen  be  a  oopper  wire  one  thousand 
miles  long,  ffopley  v.  Whipple,  48  N.  H.  487;  Trevor  v.  Wood,  86  N.  Y.  807. 
The  telegraphic  operator  was  the  agent  of  the  Judge,  and  bj  means  of  the  wire 
and  instruments  attached  thereto  and  the  operator,  the  Judge  wrote  the  tele- 
gnm  which  was  delivered  to  the  derk." 


Wolke  y.  FLBMnro. 

aOB  Ind.  106.) 
SkUtUe  offra/ud* — Utue  —  ddxt  of  another — petformanee  —  ecmideraiion. 

Where  on  the  assignment  of  a  lease,  the  assignee  orally  agreed  to  assume  the 
covenants,  and  pay  the  rent,  this  was  not  a  promise  to  answer  for  the  default 
of  another,  within  the  statute  of  frauds. 

Where  one  has  rendered  senrioes,  or  transferred  property,  under  a  oontraet 
voidable  under  the  statute  of  frauds,  he  may  recover  the  value  of  the  ser- 
vices or  property. 

ACTION  for  rent    The  opinion  states  the  oaae.     The  defendant 
had  judgment  below. 

T.  E,  EllUony  for  appellant. 

W.  H.  CoambSy  R.  C,  Bell  and  8.  L,  Morris^  for  appellee. 

Elliott,  J.  On  the  25th  day  of  November,  1868,  Louis  Wolke 
executed  to  Robert  Lowry  a  written  lease^  demising  to  him  real 
estate  in  the  city  of  Fort  Wayne  for  the  term  of  ten  years.  The 
lease  was  recorded  on  the  22d  day  of  February,  1869.  Lowry 
•entered  into  possession  and  remained  in  possession  until  September 
17, 1870,  and  on  that  day  executed  a  written  assignment  to  Tucker, 
Dunn  and  Henderson.  The  assignees  undertook  to  perform  all  of 
the  covenants  and  conditions  of  the  lease.  Subsequently,  Tucker 
Msigned  his  interest  in  the  leasehold  to  Frank  Furste,  who  assumed 
the  obligations  of  Tucker.  In  1873  Furste  sold  and  transferred  to 
William  Fleming  his  interest  in  the  business  conducted  on  the 
demised  premises,  and  put  Fleming  into  possession.  The  latter 
agreed,  as  the  complaint  alleges,  ''  as  part  of  the  consideration  of 
such  sale  and  transfer,  to  assume  the  coyenants,  and  pay  the  rent 
agreed  in  said  lease."  The  lease  contains  a  covenant  binding  the 
lessees  to  pay  $1,200  per  annum  rent  for  the  demised  premises. 
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The  rent  has  not  been  paid  since.  NoTember  25,  1874,  and  the 
premises  have  been  injured  by  the  wrongful  act  of  the  tenants  in 
possession.  It  is  not  averred  that  the  assignments  to  Farste  or  to 
Fleming  were  in  writing,  nor  is  it  ay  erred  that  the  lessees  have  been 
in  possession  of  the  premises  since  Noyember  25,  1874.  Fleming, 
by  the  purchase  of  the  interest  of  Furste,  became  a  member  of  the 
firm  originally  composed  of  Tucker,  Dunn  and  Henderson,  but 
subsequently  changed  by  the  withdrawal  of  Tucker  and  the  admis- 
sion of  Furste.  The  appellant  succeeded  by  inheritance  to  the 
ownership  of  the  real  estate  demised. 

The  assignments  to  Furste  and  to  Henderson  are  not  all^^ed  to 
be  in  writing,  and  they  are  therefore  deemed  to  haye  been  by  parol. 
Budd  V.  Kraus,  79  Ind.  137. 

The  appellee's  argument  prevailed  below,  and  is  renewed  here. 
It  rests  upon  these  propositions: 

First.  Fleming's  contract  is  a  promise  to  answer  for  the  default 
of  another,  and  is  within  the  statute  of  frauds. 

Second.  The  contract  of  Fleming  is  within  the  statute  of  frauds, 
because  it  is  one  that  cannot  be  performed  within  one  year. 

Third.  An  assignment  of  a  lease  conyeys  an  interest  in  real  prop- 
erty, and  must  be  in  writing. 

Of  these  propositions  in  their  order.  The  first  proposition  is 
assumed  with  much  confidence  and  the  question  treated  as  if  it  were 
free  from  difficulty.  We  do  not  share  counsel's  confidence,  for  we 
perceive  serious  difficulty  in  the  question.  Fleming's  contract  is 
for  the  benefit  of  a  third  person,  and  his  promise  is  part  of  the  con- 
sideration of  the  sale  and  transfer  of  the  leasehold  interest  to  him. 
It  is  a  promise  to  a  third  person,  and  not  to  the  creditor.  There 
is  an  express  promise  to  pay  the  rent,  for  this  is  the  effect  of  his 
asisumption  of  the  obligations  of  his  assignor.  We  have  then  a  con- 
tract wherein  the  assignee  of  a  leasehold  agrees,  as  part  of  the 
consideration  of  the  sale  and  transfer  of  that  interest  to  him,  to 
pay  rent  to  the  owner  of  the  fee.  It  is  difficult,  if  not  impossible, 
to  perceive  any  difference  between  such  a  contract  and  that  of  a 
grantee  in  a  deed  who  assumes  to  pay  an  existing  incumbrance  on 
the  land.  Here  the  party  for  whose  benefit  the  promise  is  made 
stands  in  relatively  the  same  position  as  a  mortgagee;  the  considera- 
tion of  the  promise  for  his  benefit  is  the  sale  of  the  leasehold  inter- 
est to  the  promisor,  and  the  debt  which  the  latter  assumes  is  part 
of  the  purchase-money.     It  has  been  many  times  decided  that  tha 
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.Msnmption  by  a  grantee  of  the  debt  of  his  grantor  is  not  within 
the  statute  of  frauds.  '  Josselyn  y.  Bdwards,  57  Ind.  212;  Campbell 
T.  PaiierMn,  58  Ind.  66;  Hoffman  y.  RUhy  58  Ind.  113;  Garter  y. 
Zenblin,  68  Ind.  436;  Davis  y.  Hardy,  76  Ind.  272,  and  authorities 
cited  274;  Rodenberger  y.  BrambUtt,  78  Ind.  218;  Dunham  y. 
Oraig,  79  Ind.  117,  see  p.  122;  Bounds  r.  {Jhaihmn,  96  Ind.  342. 

In  McDill  y.  Ounn,  43  Ind.  315,  the  reasons  upon  which  this 
dootrine  rests  are  stated,  and  among  the  cases  cited  and  approyed 
is  that  of  Barker  y.  Bucklin,  2  Denio,  45.  In  that  case  the  defend- 
ant bought  a  pair  of  horses  of  his  brother,  agreeing  as  part  of  the 
purchase-pridb  to  pay  a  debt  of  his  brother  to  the  plaintiff,  and  it 
was  held  that  the  contract  was  not  within  the  statute,  the  court 
saying:  *'  Such  promise  was  no  more  within  the  statute  of  frauds 
than  it  would  hare  been  if  the  defendant  had  promised  to  pay  the 
price  of  the  hones  directly  to  his  brother  of  whom  he  purchased 
them.'' 

The  case  of  Helms  y.  Heams,  40  Ind.  124,  declares  the  same 
doctrine  as  the  oases  cited,  the  court  in  the  course  of  the  opinion, 
saying:     **  The  contract  was  with  the  debtor  to  pay  his  debt  to  his 
creditor.    Such  a  contract,  it  is  well  established,  is  not  within  th 
statute  of  frauds." 

In  the  case  of  Fisher  y.  Wilmoth,  68  Ind.  449,  the  point  decided 
appears  in  this  statement  of  the  court:  '*  As  to  the  appellants,  the 
substantial  allegations  in  both  paragraphs  are,  that  they  for  a  yalid 
consideration  to  them  paid,  agreed  with  Manke  &  Fbher  to  make 
certain  payments  to  the  plaintiff  which  they  had  failed  and  refused 
to  make.  Such  promises  are  not  within  the  statute  of  frauds,  and 
are  hence  binding  upon  parties  making  them.''  The  court  in 
another  case,  said:  ^^  Here  the  appellant  promises  the  appellee,  not 
that  she  wiU  pay  a  debt  of  a  third  person  to  the  appellee,  but 
that  she  will  giye  him  certain  property  and  money  if  he  will  do 
a  certain  act,  yiz.,  extinguish  the  debt  due  to  him  from  a  third 
person.  He  executes  the  contract  on  his  part.  It  was  a  yalid  con- 
tract, good  between  the  parties,  on  good  considerations,  mutually, 
and  as  it  was  not  on  the  part  of  appellant  a  promise  to  pay  the  debt 
of  another,  it  was  yalid  as  to  her,  though  not  in  writing."  Palmer 
T.  Blain,  55  Ind.  11.  In  direct  line  with  these  cases,  and  fully 
maintaining  their  dootrine,  are  the  cases  of  Louisvilley  etc.,  Ry.  Co. 
X.  Oaldwelly  98  Ind.  245;  Indiana  Manufg.  Co.  y.  Porter^.  76  Ind. 
428}  Headrieky.  IFisoiaW,  67 Ind.  129;  (Vm  y. i^VMk,  53  Ind.  214. 
VoL.LDI~C3 
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A  reoent  writer  says:  '*The  rale  adopted  in  this  class  of  cues 
is  that  an  agreement  to  pay  and  discharge  th'e  debt  of  another  made 
with  the  debtdr  or  some  person  on  his  behalf ,  if  founded  upon 
a  new  and  valid  consideration,  is  an  independent  undertaking,  and 
does  not  come  within  the  letter  or  spirit  of  the  statute.''  Wood 
Frauds,  197,  §  125.  In  support  of  the  text  decisions  are  cited 
from  nearly  all  of  the  courts  of  the  Union.  Other  treatises  upon 
the  statute  of  frauds  lay  down  the  rule  substantially  in  the  same 
terms  as  those  employed  by  the  writer  from  whom  we  have  quoted. 
Browne  Stat  Frauds  (4th  ed.),  §  166d;  Beed  Stat.  Frauds,  §  115. 

The  case  before  us  falls  fully  within  the  principle  declared  by 
these  authorities,  for  Fleming  promised  a  third  person,  upon  a  new 
and  yaluable  consideration,  to  pay  Furste's  obligation  to  his  creditor. 
Anderson  y.  Spence,  72  Ind.  315;  s.  c,  37  Am.  Bep.  162;  Wood 
Frauds,  290.  If  Fleming  had  undertaken  to  pay  the  rent  to  Furste, 
no  one  would  claim  that  the  case  was  within  the  statute,  and  the 
fact  that  instead  of  promising  to  pay  it  to  Furste  directly,  he  agreed 
to  pay  it  to  Wolke,  the  creditor,  cannot  affect  the  question.  So 
far  as  the  claim  for  rent  is  concerned,  we  deem  the  complaint  good 
as  against  the  objection  under  direct  discussion.  Whether  it  is 
good  in  so  far  as  it  seeks  a  recovery  for  injury  to  the  demised 
premises,  is  a  question  not  considered  or  decided. 

The  second  proposition  stated  presents  a  different  question  from 
that  discussed.  To  parry  the  force  of  the  appellee's  argument  upon 
this  proposition  appellant's  counsel  relies  upon  the  doctrine  of  part 
performance,  but  he  leans  on  a  broken  reed,  for  the  doctrine  of  part 
performance  has  no  application  to  contracts  that  cannot  be  per- 
formed by  either  party  within  a  year.  Wood  Frauds,  492;  Beed 
Stat.  Frauds,  §  208;  1  Add.  Cont.  (3d  Am.  ed.)  317,  §  212. 

Fleming's  contract  cannot,  it  is  evident,  be  performed  within  one 
year,  for  the  rent  which  he  agreed  to  pay  is  not  due  within  that 
period.  The  intention  of  the  parties,  as  indicated  by  their  contract, 
is  that  the  promisor,  Fleming,  shall  not  perform  his  part  of  the 
contract  within  a  year.  It  is  the  intention  that  governs.  Wood 
Frauds,  463,  and  authorities  cited  there.  If  however  the  contract 
were  conceded  to  be  within  the  statute,  still  there  could  be  a 
recovery  for  the  valne  of  the  consideration  actually  received,  for  it 
is  quite  well  settled  that  one  who  has  rendered  services  or  trans- 
ferred property  under  a  contract,  voidable  under  the  statute,  may 
recover  the  value  of  the  services  or  property,  under  the  quantum 
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meruit  or  the  quanium  valebat.  Beed  Stat  Frauds,  §  211;  Wood 
Frauds,  434,  435;  Browne  Stat.  Frauds  (4th  ed.),  §  1%^\  Arnold  v. 
Stephenson,  79  Ind.  126,  vide  p.  129;  Stephenson  y.  Arnold,  89  Ind. 
42G;  Landers  y.  Beck,  92  Ind.  49,  vide  p.  51. 

There  are  cases  holding  that  the  proyision  of  the  statute  making 
▼oid  contracts  that  cannot  be  performed  within  one  year  has  no 
application  to  contracts  conveying  an  interest  in  lands.  Fall  t. 
Hazelrigg,  45  Ind.  576;  S.G.,  15  Am.  Rep.  278;  BaynesY.  Chastain, 
68  Ind.  376.  If  this  be  the  law,  and  the  appellee  is  right  in  assert- 
ing that  the  contract  declared  on  is  one  conveying  an  interest  in 
land,  his  argument  upon  this  point  utterly  fails.  But  leaving  out 
of  view  this  doctrine  and  proceeding  upon  grounds  where  authority 
is  more  abundant,  we  shall  find  that  the  law  is  against  him. 

The  case  is  not  within  the  statute,  for  possession  has  been  taken 
under  the  contract,  and  on  one  side  there  has  been  full  performance. 
The  author  from  whom  we  have  already  quoted  says :  ^*  In  England, 
and  most  of  the  States  of  this  country,  it  is  held  that  the  statute 
only  applies  to  contracts  which  are  not  to  be  performed  by  either 
side  within  a  year,  and  therefore  where  a  contract  has  been  com- 
pletely performed  on  one  side  within  the  year,  the  case  will  not  be 
within  the  statute.'*  Wood  Frauds,  .494:  1  Add.  Oont.  319, 
§  312.  This  is  the  doctrine  of  this  court  Houghton  v.  Houghton, 
14  Ind.  505;  Haugh  v.  Blythe,  20  Ind.  24.  The  rule  is  a  just  one, 
because  the  party  who  has  fully  received  all  he  contracted  for  should 
be  coerced  into  doing  what  he  promised.  The  doctrine  is  in  harmony 
with  the  equitable  principle  that  the  statute  of  frauds  cannot  be 
made  the  instrument  of  fraud,  and  to  |)ermit  Fleming  to  acquire 
and  retain  all  he  contracted  for  and  escape  liability  by  interposing 
the  statute  as  a  shield,  would  be  unjust 

[Minor  matters  omitted.] 

Judgment  reversed,  with  instruotionB  to  oivermle  the  demorzer  to 
the  complaint 

ZoLLABS^  J.,  did  not  ait 

jMtbftiseni 


•V 
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BosxniLD  T.  PmoauL,  Dboaxub  avb  Byuibvillb   Bailwat 

GoMPAirr. 

cm  lad.  m.) 

Where  it  is  Btipiilaled  in  a  bill  of  lading  that  in  oaae  of  kw  or  damage  the 
Talue  or  cost  at  the  |daoe  of  ahipment  shall  gOTem,  the  imnrtion  hj  the 
earner,  without  the  knowledge  or  consent  of  the  shipper,  of  almost  illegl- 
Ue  abbreviations,  interpreted  bjr  the  carrier  to  mean  "  Leaks  and  oats  ex- 
eepted,  |20  railroad  valaation,"  will  not  Und  the  shipper,  and  he  majr  le- 
eorerthe  actual  valoe  of  the  goods  at  the  place  of  shipment. 

ACTION  to  reooyer  valne  of  goods  not  deliyered.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

C.  L.  Wedding y  for  appellant. 

0.  Denbfff  and  Z>.  B.  Eumler,  for  appellea. 

ZoLLABSy  J.  Appellant  delivered  to  appellee  a  barrel  of  whisky 
to  be  transported  and  delivered  to  James  O'Brien  at  Litchfield, 
Illinois.  It  was  never  delivered,  and  appellant  brought  this  action 
to  recover  its  value.  When  it  was  delivered  to  appellee,  appellant 
received  from  its  agents  a  bill  of  lading.  In  that  there  is  a  state- 
ment of  the  name  and  residence  of  the  consignee,  and  a  description 
of  the  article  as  **1  barrel  whisky,  of  400  pounds  weight."  Fol- 
lowing these  statements  there  is  a  blank,  followed  by  printed  stipu- 
lations, one  of  which  reads  thus  :  '*  In  the  event  of  loss  or  damage 
under  the  provisions  of  this  agreement,  the  value  or  cost  at  the 
point  of  shipment  shall  govern  the  settlement  of  the  same."  In 
the  blank  there  are  letters  and  figures  which  witnesses  say  are  **  L. 
&  0.  Ex.  $20  R.  B.  val.,"  but  they  are  so  run  together,  and  illegi- 
ble, that  it  would  be  impossible  for  any  6ne,  not  knowing  for  what 
they  were  intended,  to  decipher  them  all.  The  interpretation  of 
these  characters,  as  given  by  the  agents  of  the  railway  company  is, 
''Leaks  and  outs  excepted,  $20  railroad  valuation." 

The  contention  in  behalf  of  the  railway  company  is,  that  because 
of  those  characters  in  the  bill  of  lading,  appellant  is  limited  in  his 
recovery  to  $20  and  the  interest  on  that  amount  from  the  time  the 
whifiky  should  have  been  delivered.    The  court  below  adopted  this 
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theory,  rendered  judgment  for  the  appellant  for  $21.40,  although 
the  barrel  of  whisky  was  shown  to  have  been  worth  $96. 

On  the  other  hand^  appellant  contends  that  the  printed  stipula- 
tions as  to  the  amount  of  recovery  should  control,  and  that  if  the 
characters  in  the  blank  space,  with  the  interpretation  given  them 
by  witness,  should  be  regarded  as  a  part  of  the  contract,  it  would 
be  such  a  contract  as  the  courts  should  not  uphold.  Thus  we  have 
the  questions  presented  by  the  argument  of  counsel: 

First.  Can  a  railway  company  make  and  enforce  a  contract  lim- 
iting the  amount  of  recovery  against  it  for  the  loss  of  articles  re- 
oeived  by  it  for  transportation,  as  a  common  carrier? 

Second.  Do  the  characters  in  the  blank  in  any  way  have  the 
force  and  effect  of  a  contract  binding  upon  appellant? 

These  in  their  order:  It  is  the  settled  law  of  this  State,  abun- 
dantly supported  by  authority  and  reason,  that  while  common 
carriers  may,  by  contract,  limit  their  liability  as  insurers,  they  can- 
not, by  contract,  relieve  themselves  from  the  consequences  of  their 
own  negligence  or  fraud.  The  law  will  not  allow  a  common  carrier 
to  contract  to  be  safely  negligent  or  dishonest  Michigan  Southern^ 
etc.,  S.  Co.  V.  Emton,  87  Ind.  448;  s.  c,  10  Am.  Rep.  89;  Ohio, 
etc..  By.  Co.  v.  SMy,  47  Ind.  471;  s.  c,  17  Am.  Rep.  719;  St. 
Louis,  etc,  By.  Co.  v.  Smuci,  49  Ind.  302;  Adorns  Express  Co. 
V.  Fendriek,  38  Ind.  150;  Indianapolis,  etc,  B.  Co.  v.  Alien,  31 
Ind.  394.  See  Lawson  Oont.  of  Oarr.  31  et  esq.,  and  the  numerous 
oases  there  cited. 

In  the  case  of  Bailroad  Co.  v.  Loekwood,  17  Wall.  357,  after  holding 
that  common  carriers  cannot  contract  against  their  liability  for 
negligence,  the  court  reached  the  following  conclusions:  ^^ First. 
That  a  common  carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility  when  such  exemption  is  not  just  and  reasonable 
in  the  eye  of  the  law.  Secondly.  That  it  is  not  just  and  reason- 
able in  the  eye  of  the  law  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  the  negligence  of  himself  or  his 
servants/' 

Under  these  rules,  and  the  elaborate  reasoning  upon  which  they 
are  based,  may  common  carriers  arbitrarily,  or  by  contract,  place 
a  value  upon  articles  received  for  carriage,  and  in  this  way  limit 
the  amount  of  recovery  against  them  in  case  of  loss?  If  they  may 
contract  against  all  liability  for  loss  by  means  other  than  their  own 
negligence  or  fraud,  of  course  they  may  contract  for  the  amount  of 
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TfioOTery  in  sach  caseB.  Bat  in  case  of  a  loss  through  their  neg^i-. 
ge)ice  or  fraud,  the  same  reasons^  at  first  riew,  would  seem  to  exist 
against  contracts  limiting  the  amount  of  recoyery  as  exist  against 
contracts  for  total  exemption;  and  hence  some  of  the  courts  have 
held  such  contracts  invalid.  Kansas  (Xiy,  etc.,  R.  Co.  v.  Simp- 
son,  30  Kans.  645;  s.  c,  46  Am.  Bep.  104;  United  SkUes  Bx.  Co. 
y.  Backman,  28  Ohio  St.  144;  Black  t.  Ooodrieh  Trans.  Co.,  55 
Wis.  319;  s.  c,  42  Am.  Bep.  713;  MotiUon  t.  Si.  Paul,  eic,  Ry. 
ilo.,  31  Minn,  85;  s.  c,  47  Am.  Rep.  781. 

If  without  any  representation  of  yalne  by  the  shipper,  or  a  re- 
<|ue8t  of  him  for  a  sti^tement  of  value,  and  without  notice  and  con- 
tract, and  a  valuable  consideration,  the  earlier  should  place  a  value 
upon  the  articles  received  for  carriage,  that  would  not  bind  the 
shipper.  In  such  case  he  would  clearly  have  the  right  to  recover 
the  full  value  of  the  articles  lost  by  the  carrier. 

If  on  the  other  hand,  for  the  purpose  of  getting  reduced  rates, 
the  shipper  should  place  a  value  upon  the  articles  for  carriage,  or 
if  by  any  kind  of  artifice  he  should  induce  the  carrier  to  place  a 
lower  value  upon  the  articles,  and  thus  get  reduced  rates,  it  seems 
to  be  settled  by  the  weight  of  authority  that  he  could  not  recover 
beyond  the  value  so  fixed  by  him,  or  the  value  which  by  deceit  he 
caused  the  carrier  to  fix<  To  hold  otherwise  would  be  to  enable 
the  shipper  to  take  advantage  of  his  own  wrong. 

Oarriers  have  the  right  to  fix  their  charges  according  to  the  value 
of  the  article  to  be  carried.  The  greater  the  value  the  greater  the 
responsibility  and  liability  in  case  of  loss.  For  assuming  these  the 
carrier  is  entitled  to  charge  increased  compensation.  Lawson  Cont. 
of  Oarr.  88,  89  and  cases  there  cited. 

If  the  shipper  may,  by  false  statements  or  artifice,  deceive  the 
carrier  as  to  value,  and  thus  get  lower  rates,  and  still  recover  from 
the  carrier  the  full  value,  he  is  enabled  to  consummate  a  wrong 
upon  the  carrier  which  should  not  be  sustained  by  the  courts. 
Graves  v.  Lake  Shore,  etc.,  R.  Co.,  137  Mass.  33;  a  o.,  50  Am. 
Rep.  282;  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331. 

To  hold  the  carrier  liable  in  such  a  case  for  the  full  value  of  the 
article  beyond  the  representation  of  the  shipper,  would  seem  to  be 
neither  just  nor  reasonable,  and  if  neither  just  nor  reasonable  such 
a  holding  is  not  demanded  by  any  considerations  of  public  policy. 
This  limited  liability  is  not  regarded  as  in  conflict  with  the  general 
rule,  that  common  carrierB  oaonot  by  contraot  limit  their  liability 
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for  I088  occurring  through  their  negligence,  but  as  an  exception  to 
it  2  Oreenl.  Et.,  §  21b;  Lawson  Cont.  of  Carr.  87,  and  cases  there 
cited;  Storj  Bail.,  §§  565,  567;  Coh  v.  Ooodvnn,  19  Wend.  251. 

Another  rule  of  law  that  seems  to  be  settled  by  the  weight  of 
antbority,  is  that  if  the  carrier  claims  that  by  contract  or  the  mis- 
conduct of  the  shipper  his  common-law  liability  has  been  limited, 
the  burden  is  upon  him  to  clearly  show  it,  and  all  snch  contracts 
will  be  interpreted  most  strictly  against  the  carrier. 

In  the  case  of  St.  LouiSy  eicj  By,  Co,  y.  Smuck,  supra,  this  court 
said:  ''  But  in  our  opinion,  contracts  not  clear  in  their  meaning, 
by  which  common  carriers  seek  to  avoid  the  responsibility  which 
the  law  imposes  upon  them  as  such,  should  be  construed  most 
strongly  against  them."  Indianapolis,  sic,  R,  Co.  t.  Cox,  29  Ind. 
360;  Lawson  Oont.  of  Carr.,  §§  135,  246,  and  cases  there  cited. 
And  so  too  that  carriers  may,  by  fixing  value,  limit  this  common- 
law  liability,  it  must  be  shown  that  the  shipper  had  some  kind  of 
knowledge  of  such  fixing  of  yalue,  and  for  a  sufficient  consideration 
consented  thereto,  or  that  his  statements  or  conduct  justified  the 
carrier  in  so  fixing  the  value  as  we  have  before  stated. 

Tested  by  these  rules  of  the  law,  how  stands  the  case  before  us  ? 
As  we  have  seen,  there  is  an  express  and  definite  stipulation  in  the 
bill  of  lading,  that  in  case  of  loss,  the  value  or  cost  at  the  point  of 
shipment  shall  measure  the  amount  of  the  recovery.  To  overthrow 
this  specific  stipulation,  appellee  relies  npon  the  figures  and  letters 
in  the  blank,  which  as  we  have  seen  are  so  written  that  no  one 
could  read  or  interpret  them,  unless  he  had  previous  knowledge 
of  their  import.  SchouL  Bailm.  468.  We  think  that  it  would 
not  be  reasonable  to  hold  that  these  shall  overthrow  the  express 
and  plainly  printed  stipulation  above  referred  to,  and  that  the  only 
proper  and  reasonable  construction  of  the  contract  is,  that  it  fixes 
the  amount  of  recovery  in  case  of  loss  at  the  value  of  the  barrel  of 
whisky  at  the  point  of  shipment. 

The  evidence  shows  that  the  agents  of  appellee  put  the  letters 
and  figures  upon  the  bill  of  lading  without  the  knowledge  or  consent 
of  appellant.  He  had  no  understanding  or  knowledge  of  their  im- 
port, except  what  they  of  themselves  import  and  that  was  practically 
nothing.  He  made  no  representations  as  to  the  value  of  the  barrel 
of  whisky,  nor  was  he  asked  to  make  any. 

The  testimony  by  the  agents  of  appellee  tends  to  show  that  less 
freight  was  charged  than  would  have  been  charged  had  the  value 
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been  stated  at  a  greater  amoant;  but  there  is  no  evidence  that 
appellant  was  a  party  to  snch  an  arrangement,  nor  that  he  had  anj 
knowledge  of  it.  There  is  evidence  that  he  had  accepted  sevend 
like  bills  of  lading  for  barrels  of  whiskj  shipped,  but  they  of  them- 
selves would  not  furnish  any  information  that  the  carrier,  by 
such  letters  and  figures,  was  limiting  its  liability,  first,  because  the 
figures  and  letters  could  not  be  intelligently  deciphered  by  the 
shipper,  and  second,  if  they  could,  they  would  not  be  sufficient  to 
overthrow  and  destroy  the  plainly  printed  stipulation  that  the  dam- 
ages should  be  measured  by  the  value  at  the  point  of  shipment. 
We  do  not  regard  this  as  a  case  to  be  settled  upon  a  confiict  of  the 
evidence,  but  as  a  case  where  there  is  no  evidence  at  all  to  bind  the 
shipper  to  the  value  so  fixed  by  the  carrier.  For  these  reasons  we 
think  that  the  judgment  should  be  reversed.  Other  questions  are 
discussed  by  counsel,  but  it  does  not  seem  necessary  that  we  shall 
now  decide  them. 

The  judgment  is  reversed  with  costs,  with  instructions  to  the 
court  below  to  sustain  the  appellant's  motion  for  a  new  trial,  and 
proceed  in  accordance  with  this  opinion. 

jMdgmmii  foemtd* 


OuuMS  Y.  TowK  ov  Oabibulob. 

(10B  bid.  196.) 

MwMpal  eorporatian  — poioer  to  mnptaif  ogmmf. 

Tmstees  of  a  town  have  implied  power  to  emploj  ooonsel  to  defend  the  mar- 
sbal  against  an  action  of  false  imprisonment  bronght  bjr  one  amsted  hj  him 
for  violation  of  a  town  ordinance.    {See  note,  p.  608.) 

ACTION  for  counsel  fees.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

W,  A.  Oullen,  B.  L,  Smithy  and  W.  J.  Henley,  for  appellants. 

0.  Oambem,  T,  J.  Newkirk,  J.  Q.  Thomas  and  J.  J,  Spann,  for 
appellee. 

ZoLLABS,  J.     A  demurrer  was  sustained  below  to  appellants' 
complaint.     That  ruling  is  assigned  as  error.     Counsel  have  dis- 
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casaed  the  question  of  the  saflSciency  of  the  oomphunt  upon  the 
assumption  and  concession  that  it  makes  this  case,  viz.:  Oliver 
Wiltse  was  the  marshal  of  the  town  of  Carthage.  One  Drury  Holt, 
in  violation  of  the  town  ordinances,  was  drunk  and  disorderly,  and 
made  a  serious  and  deadly  assault  upon  Dr.  Bogart,  a  peaceable  and 
quiet  citizen  of  the  town.  For  this  infraction  of  the  ordinances, 
the  marshal  arrested  him  and  placed  him  in  the  town  prison.  Holt 
afterward  brought  a  suit  against  the  marshal  for  false  imprisonment. 
The  board  of  trustees  of  the  town  employed  appellants  as  attorneys 
to  defend  the  marshal  in  that  action.  This  they  did  successfully, 
following  the  case  through  this  court.      WiUse  v.  Holfy  95  Ind.  46'J. 

The  town  now  refuses  to  pay  them  for  their  services,  upon  the 
ground  that  the  employment  and  contract  by  the  board  of  trustees 
was  ultra  virea  and  void,  and  hence  not  binding  upon  the  town.  It  is 
not  necessary  to  decide  as  to  whether  or  not  a  town  marshal  in  this 
State  is  so  far  the  agent  or  servant  of  the  town  that  it  will  be  Irnbl^ 
for  his  negligence  ox  torts.     That  question  is  not  involved  here. 

If  the  employment  by  the  board  of  trustees  was  ultra  vires,  and 
hence  void,  the  town  is  not,  and  cannot  be  estopped  to  make  that 
defense  at  any  time.  In  such  a  case,  the  fact  that  the  services 
were  rendered  under  the  employment  can  avail  the  appellant 
nothing.  If  the  corporation  was  a  private  corporation,  or  if  it  were 
a  case  simply  of  an  irregular  exercise  of  power,  the  case  would  be 
different.     Driftwood,  etc.,  Twmp.  Co.  v.  Board,  etc,  72  Ind.  226; 

The  importuit  question  here  is,  was  the  contract  of  employment 
beyond  the  powers  granted  in  the  organic  law  of  the  corporation  f 
One  section  of  that  act  is  as  follows  :  *'  All  moneys,  however  derived 
belonging  to  such  corporation,  shall  only  be  appropriated  for  such 
objects  and  defraying  such  expenses  as  accrue,  or  necessarily  arise, 
in  the  exercise  of  powers  granted  by  this  act."    R.  S.  1881,  §  3339^ 

It  is  settled  that  corporations,  including  municipal  corporations, 
have  the  powers  expressly  granted,  and  such  incidental  power  as 
may  be  necessary  to  carry  out  those  expressly  granted.  The  above 
section  of  the  statute  does  not,  we  think,  abridge  this  general  rule^ 
and  does  not  inhibit  the  appropriation  of  money  to  any  purpose  or 
object  reasonably  connected  with  or  necessary  to  powers  granted. 

The  board  of  trustees  have  power  to  preserve  peace  and  good 
order,  and  to  prevent  vice  and  immorality.  To  this  end  they  have 
power  to  make  and  establish  the  necessary  by-laws,  ordinances  and 
regulations,  and  fix  finei^  penalties  and  forfeitures  for  a  violation 
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thereot  B.  S.  1881,  §  3333,  claases  6  and  16,  and  §  3346.  The 
marshal  is  to  execute  the  orders  of  the  trustees  and  enforce  the  by- 
laws and  ordinances.     B.  S.  1881,  §  3327. 

Under  the  above  sections,  power  is  given  to  the  trustees  to  accom- 
plish one  important  object  of  the  corporation,  by  preserving  peace 
and  good  order,  and  preventing  vice  and  immorality.  In  whatever 
will  promote  these  very  important  ends  the  corporation  is  interested. 
Bach  an  interest  has  been  declared  to  be  the  test  of  authority.  DilL 
Mun.  Corp.,  §  147,  and  cases  there  cited.  It  is  upon  this  test 
that  it  has  often  been  held  that  municipal  corporations  have  power 
to  indenmify  their  officers  against  liability  which  they  may  incur  in 
the  bona  Jlde  discharge  of  their  duties,  although  the  result  may 
show  that  the  officers  have  exceeded  their  legal  authority.  And 
upon  the  same  test,  and  grounded  upon  the  same  reasons,  it  has 
been  held  also  that  the  corporation  may  appropriate  money  to  de- 
fend suits  brought  against  its  officers  for  acts  done  in  good  &ith  in 
the  discharge  of  their  official  duties. 

In  tliG  ctise  of  Sherntan  v.  Carr^  8  B.  I.  431,  it  was  held  that  the 
city  council  might  appropriate  money  to  defend  the  mayor  in  an 
action  for  false  imprisonment,  based  upon  the  ground  that  he  had 
exceeded  his  authority.  There  was  a  limitation  in  the  city  charter 
very  similar  to  the  statute  above  set  out,  that  the  council  should 
not  have  power  to  appropriate  money,  except  for  the  regular,  or- 
dinary and  usual  expenses  of  the  city. 

This  case,  involving  as  it  does,  a  statute  so  similar  to  that  involved 
in  the  case  in  hearing,  is  authority  to  support  appellants'  claim  and 
the  interpretation  we  put  upon  our  statute.  See,  also,  to  the  same 
effect,  Briggs  v.  Whipphy  6  Vt  95;  Baker  v.  Inhabitants  of  Windkamy 
13  Me.  74;  Pike  y.MiddUton,  12  N.  H.  278;  State  \.  Council  of  the 
town  of  Hammonton,  9  Vroom,  430;  s.  o.,  20  Am.  Rep.  404. 

In  the  case  of  Fuller  v.  Inhabitants  of  Oroton,  11  Gray,  340,  it 
was  held  that  the  town  had  power  to  appropriate  money  to  defend 
a  school  committee  against  an  action  for  libel^  alleged  to  be  con- 
tained in  one  of  their  reports  to  the  town.  Among  other  things  it 
was  said :  ''  That  towns  have  power  to  raise  money  to  idemnif  j 
their  officers  against  liabilities  incurred  or  damages  sustained  in  the 
bona  fide  discharge  of  their  duties  is  now  well  settled.''  In  support 
of  this  statement,  the  court  cite  Nelson  v.  MiJford,  7  Pick.  18; 
Bancroft  v.  Lynn/Md,  18  Pick.  566;  s.  o.,  29  Am.  Dec.  623;  Had- 
sell  V.  Hancock y  3  Oray^  526. 
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In  passing  npon  the  main  question  in  the  case  before  us,  we  have 
adopted  the  construction  of  the  complaint  placed  upon  it  by  coun^ 
sel,  and  dispose  of  it  upon  the  assumption  that  in  arresting  and 
imprisoning  Holt,  the  marshal  was  engaged  in  an  effort  to  enforce 
an  ordinance  of  the  town,  and  to  thus  presenre  peace  and  order. 
That  the  ordinances  should  be  thus  enforced,  and  that  peace  and 
order  should  be  preserved,  are  matters  in  which  the  town  is  inter- 
ested. Under  the  cases  already  cited,  it  would  seem  to  be  clear 
that  the  board  of  trustees  might  have  indemnified  the  marshal 
against  liability  in  his  efforts  to  thus  enforce  the  ordinances  and 
preserve  peace  and  order. 

One  of  the  essential  things  in  the  enforcement  of  laws  and  the 
conservation  of  the  peace  and  quiet  of  a  community  is,  that  the 
people  shall  have  that  respect  for  the  constituted  authorities  that 
arises  out  of  a  common  understanding  that  the  laws  will  be  rigidly 
executed. 

In  every  community  there  is  a  greater  or  less  number  of  people 
who  yield  obedience  to  the  law,  and  respect  the  rights  of  others, 
simply  because  they  fear  the  consequences  of  an  opposite  course. 
It  is  necessary  that  such  shall  be  made  to  understand  that  the  laws 
will  be  executed,  and  that  the  executive  officers  will  be  sustained  in 
their  efforts  to  execute  them.  If  it  should  be  understood  that  the 
marshal  of  the  town  is  left  without  support  of  the  governing  body, 
to  defend  himself  against  all  manner  of  suits  that  might  be  in- 
stituted against  him,  the  vicious  and  violent  might,  by  a  succession 
of  annoying  suits  against  him,  greatly  cripple  the  enforcement  of 
the  ordinances.  Such  an  understanding  would,  at  least,  have  a 
tendency  to  embolden  the  vicious  and  intimidate  the  marshal. 
Upon  these  considerations  and  others  that  might  be  urged,  and 
upon  an  examination  of  the  whole  case,  we  think  that  the  town  had 
such  an  interest  in  the  result  of  the  suit  against  the  marshal  as 
authorized  the  board  of  trustees  to  employ  appellants  to  make  the 
defense.  The  board  of  trustees  having  such  authority,  and  the 
services  having  been  rendered  in  good  faith  under  the  employment, 
it  is  too  late  now  for  the  town  to  refuse  to  pay  for  the  services. 
Whether  or  not  such  employments  shall  be  made  in  any  particular 
case,  of  course,  will  rest  in  the  sound  discretion  of  the  board  of 
trustees. 

In  dealing  with  the  complaint  we  have,  as  before  stated,  adopted 
the  oonstmotion  placed  upon  it  by  counsel.  Upon  that  construction 
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it  is  sufficient^  and  makes  a  case  in  favor  of  appellants  against  the 
town,  and  the  court  below  erred  in  sustaining  the  demurrer.  The 
judgment  is  reyersed  at  the  costs  of  appellee. 

We  saggest  that  before  trial,  the  oomplaint  ought  to  be  made 
more  certain  and  specific. 

Judgmeni  rev0r9ed, 

NoTB  BT  THK  Rbfobtbr. —  In  Sk&mian  ▼.  Gbrr,  8  R.  L  481»  it  was  aaid^ 
"  The  qnestion  therefore  presented  la,  whether  it  is  in  the  power  of  the  citj 
council  to  indemnify  one  of  the  officera  of  aaid  city,  who  performing  the  dntie^ 
of  his  office  in  good  faith,  has  exceeded  the  powers  of  that  office  and  therebj 
incnrred  damages  at  law.  The  terms  of  the  city  charter  forbid  the  coancil, 
after  the  enumeration  of  certain  prohibitions  having  no  direct  resemblance  to 
the  matter  in  hand,  to  '  do  or  transact  any  matter  except  such  as  belong  to  the 
legitimate  duties  of  a  municipal  body  within  its  own  province/  '  or  to  vote 
money  for  any  object  except  for  the  regular,  ordinary  and  usual  expenses  of 
the  city.'  Is  it  then  a  legitimate  duty?  Is  it  then  one  of  the  usual  and  ordinary 
expenses  of  a  city  to  protect  its  officers  who,  while  exercising  in  good  faith  the 
functions  of  their  office,  have  been  found  by  the  verdict  of  a  jury  to  have 
exceeded  the  lawful  powers  of  that  office,  and  to  have  trespassed  on  the  rights 
of  a  citizen  ?  If  the  power  to  indemnify  an  officer  under  these  circumstances 
does  not  rest  in  that  body  who  appropriate  the  money  for  all  the  legitimate 
duties  of  a  municipality  within  its  own  province,  the  various  el^^cutive  offi- 
cers of  a  city  perform  their  duties  at  the  peril  of  an  individual  responsibility 
for  all  their  mistakes  of  law  and  of  fact,  however  honest  and  intelligent  they 
may  be,  and  also  at  the  peril  of  the  possible  mistakes  of  a  jury  naturally  jealous 
of  the  rights  of  the  citizen,  when  brought  in  conflict  with  the  exercise  of  offi- 
cial power.  If  the  officer  is  thus  responsible,  he  will  naturally  be  too  cauEons, 
if  not  timid,  in  the  exerdse  of  his  powers  —  powers  which  must  be  frequently 
exerdsed  for  the  protection  of  society  before  and  not  after  a  thorough  investi- 
gation of  the  case  in  which  he  is  called  upon  to  act.  On  the  other  hand,  it 
may  be  urged,  if  the  officer  has  the  right  to  fall  back  upon  the  treasury  of 
the  city,  there  is  danger  that  he  will  become  reckless  and  overbearing  in  the 
exerdse  of  the  powers  of  his  office.  It  would  seem  therefore  to  be  the  wisest 
to  leave  the  indenmification  of  the  officer  to  the  discretion  of  those  who  repre- 
sent the  interests  of  the  city,  that  on  the  one  hand,  they  should  not  be  without 
the  power  to  indemnify  a  meritorious  officer,  acting  in  good  faith,  for  the  con- 
sequences of  his  conduct,  and  on  the  other  hand,  they  should  not  be  obliged  to 
protect  every  officer,  though  acting  in  good  faith,  under  circumstances  which 
seem  to  them  to  indicate  a  blamable  want  of  care  and  caution.  Under  such  a 
state  of  the  law,  every  executive  officer  of  the  corporation  would  feel  that  ha 
wa5  acting  as  the  servant  and  agent  of  that  corporation,  relying  upon  their 
good  faith  and  good  judgment  toward  him,  so  long  as  he  acted  in  good  faith 
and  good  judgment  in  the  discharge  of  his  duties. 

"  This  distribution  of  power,  which  would  be  practically  the  wisest  in  the 
administration  of  municipal  affiairs,  is  the  one  which  we  understand  to  be  in 
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Mdosdanoe  with  the  existing  law  and  long  oontinned  piaetioe  in  this  State. 
It  is  one  which  manj  decisions  in  a  neighboring  State,  whose  iystem  of  statute 
law  and  Judicial  decisions  is  most  like  our  own,  show  to  have  been  frequentlj 
upheld  in  the  eourts  of  that  State.  We  are  not  furnished  with  anj  authorities 
which  tend  to  establish  a  contrary  doctrine.  We  know  of  no  case  in  which, 
while  the  officer  continues  to  act  in  behalf  of  the  community,  and  not  in  his 
own  behalf,  it  is  held  that  the  community  cannot  indenmify  him.  We  there- 
fore find  that  the  appropriation  of  money  in  this  case  by  the  dty  council  of 
Newport  was  within  their  authorised  powers.  And  it  is  not  for  us  to  inquire 
as  to  the  wisdom  or  discretion  with  which  those  powers  wete  exerdsed.  Wa 
vast  therefore  deny  the  injunction." 


Hbddbrich  t.  Smith. 

OM  lad.  SOB.) 

Zmndierd  and  tenant — r9ma9ai  ofJIaiurM — new  team. 

Iha  light  of  a  tenant  to  remote  trade  fixtures  does  not  extend  to  the  term  of 

a  new  lease  not  providing  for  the  remoral. 

ACTION  to  restrain  the  removal  of  fixtures.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

,  B.  F.  Davis  and  S.  A.  Ibrkner,  for  appellant. 
71  8.  RoUinSy  for  appellee. 

MiTOHSLL,  G.  J.  Elizabeth  D.  Smith,  as  owner  of  oertfun 
premises  in  the  city  of  Indianapolis,  brought  this  suit  against  Hed- 
derioh,  who  was  in  possession,  to  restrain  him  from  removing  there- 
from a  ^' club-house^'  which  had  been  erected  thereon,  and  other 
alleged  fixtures,  which  it  was  claimed  were  a  part  of  the  freehold. 

The  case  was  put  at  issue  and  tried  by  the  court,  the  result  being 
a  finding  and  judgment  for  the  plaintiff  below. 

[Omitting  minor  points.] 

The  plaintiff  took  title  to  the  premises  from  her  deceased  hus- 
biuid,  Ebenezer  Smith.  The  place  was  known  as  ''  Yolk's  Garden,'* 
and  had  upon  it  one  building  which  was  used  as  a  saloon,  and 
another  called  the  '^club-house."  The  club-house  was  built  by  one 
Baldus  while  occupying  as  tenant  of  Smith.  In  April,  1879,  Hed- 
derich,  with  the  knowledge  and  consent  of  Smith,  purchased  the 
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clnb-hoose  and  fixtures  of  Baldus,  paying  therefor  t700  in  cash. 
Contemporaneooflly  with  the  purchase  from  Baldosy  he  took  a  lease 
of  the  premises  from  Smith  for  a  term  of  three  years.  Whether 
by  the  terms  of  this  lease  the  right  to  remove  the  property  in  dis- 
pute was  reserved,  does  not  appear.  During  the  continuance  of 
this  lease  Smith  died,  and  his  widow  succeeded  to  his  title. 

At  the  expiration  of  the  term  Heddcrich  leased  the  premises 
from  Mrs.  Smith  for  a  term  of  one  year,  at  a  stipulated  rent,  pay- 
able monthly.  The  rent  reserved  for  the  new  term  was  different 
from  the  old.  The  lease  contained  the  usual  covenants  for  repair 
by  the  tenant,  and  'for  the  surrender  of  the  premises  at  the  expira- 
tion of  the  term  without  waste.  Th^re  is  in  it  no  reservation  of  a 
right  to  remove  any  building  or  fixtures  annexed  to,  or  situate  upon 
the  land.  Some  repairs  and  alterations  were  made  to  the  club-room 
by  the  tenant  during  his  term,  and  he  asserted  the  right  to  remove 
it  and  the  fixtures  which  he  had  purchased  from  Baldus.  Whether 
the  building  was  so  annexed  to  the  freehold  as  to  become  part  of  it, 
or  whether  it  could  be  removed  without  injqry  to  the  reversion, 
were  propositions  asserted  on  one  hand  and  denied  on  the  other, 
but  as  the  finding  of  the  court  was  for  the  plaintiff,  it  must  he 
assumed  here  that  it  was  so  annexed. 

That  a  tenant,  who  for  the  better  enjoyment  of  the  leasehold 
erects  thereon  buildings,  may,  at  any  time  before  his  right  of 
enjoyment  ceases,  remove  such  buildings  if  the  removal  can  be 
accomplished  without  permanent  injury  to  the  freehold,  is  well  set- 
tled. It  is  equally  well  settled  that  if  he  neglects  to  remove  them 
during  his  rightful  continuance  in  possession,  unless  his  right  to  do 
so  afterward  is  reserved  by  agreement  with  the  landlord,  he  is  pre- 
sumed to  have  abandoned  them,  and  his  right  ceases.  Oramie  v. 
Hoover,  40  Ind.  49;  Allen  v.  Kennedyy  40  Ind.  142;  HamiUon  v- 
ffufUley,  78  Ind.  521;  s.  c,  41  Am.  Bep.  593;  Griffin  v.  SansdeO, 
71  Ind.  440. 

Assuming  that  the  tenant  had  the  right  to  remove  the  building 
and  fixtures  during  the  continuance  of  his  first  term,  the  question 
still  remains,  what  was  the  effect  of  his  taking  a  new  lease  upon 
different  terms  from  Mrs.  Smith,  without  reserving  any  right  of 
removal  ? 

Without  question,  if  there  had  been  nothing  more  than  an  exten- 
sion of  the  old  lease  upon  the  same  terms,  the  respective  rights  of  the 
parties  would  have  remained  the  same.  The  acceptance  of  a  new  lease 
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apou  different  terms  was,  however  the  creation  of  a  new  tenancy.  It 
would  seem  that  when  the  new  lease  was  made,  it  was  a  lease  of  the 
whole  estate  as  it  then  existed,  including  the  clnb-honse  now  in 
dispute,  with  whatever  else  was  a  part  of  the  freehold.  This  estate 
the  lessee  covenanted  to  maintain  in  repair,  and  at  the  expiration 
of  his  term  surrender  up.  It  results  from  the  terms  of  the  lease, 
that  whatever  constituted  a  part  of  the  freehold  at  the  time  the  lease 
was  aooepted  must  be  surrendered  at  its  termination,  and  the  lessee 
will  not  be  permitted  to  say  that  part  of  the  premises  leased  was  in 
fact  a  trade  fixture,  erected  by  him  under  a  previous  lease,  and  that 
he  has  the  right,  against  the  face  of  his  contract,  to  sever  and  remove 
it.  To  permit  the  tenant  to  do  this  would,  in  effect,  be  to  permit 
him  to  deny  the  title  of  his  landlord  to  part  of  the  demised  premises; 
and  if  he  may  deny  his  title  to  a  part,  why  not  to  the  whole?  The 
acceptance  of  the  new  lease  was  an  effectual  surrender  of  the  old, 
together  with  the  estate  and  all  other  rights  which  the  old  lease 
secured  to  him.  Thenceforth  he  was  in  as  of  a  new  estate,  which 
is  to  be  measured  by  the  condition  of  things  existing  when  it  com- 
menced, and  by  the  covenants,  conditions  and  reservations  con- 
tained in  the  new  lease,  from  which  the  rights  of  the  parties  must 
be  determined  and  regulated. 

Upon  this  subject  the  elementary  writers  are  agreed.  Aooord- 
uigl7>  the.  rule  is  stated  by  an  approved  author  thus:  ''  But  while 
a  tenant  may  remove  a  trade  fixture  at  any  time  during  his  original 
term,  or  any  renewal  thereof,  yet  although  he  continues  in  posses- 
sion after  the  expiration  of  his  original  term,  if  he  holds  under  a 
new  lease,  in  which  no  provision  for  the  removal  of  the  fixtures  is 
made,  he  is  treated  as  having  abandoned  his  right  thereto/'  Wood 
Landl.  and  Ten.,  §  532.  So  also  in  Taylor  Landl.  and  Ten., §  552, 
the  author  says  :  ''If  a  tenant,  at  the  close  of  his  term, renews  his 
lease,  or  surrenders  it,  for  the  purpose  of  acquiring  a  fresh  interest 
in  the  premises,  he  should  take  care  to  reserve  his  right  to  remove 
such  fixtures,  as  he  had  a  right  to  sever  under  the  old  tenancy.  For 
where  his  oontinuance  in  possession  is  under  a  new  lease  or  agree- 
ment, his  right  to  remove  fixtures  is  determined,  and  he  is  in  the 
same  situation,  as  if  the  landlord,  being  seised  of  the  land  together 
with  the  fixtures,  had  demised  both  to  him." 

The  principles  above  stated  are  sustained  by  the  adjudications  of 
the  courts  in  the  following,  among  other,  well-considered  cases; 
Loitgiran  v.  Ra$s,  45  N.  Y.  792;  s.  o.,  6  Am.  Rep.  173;  Watriss 
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T.  First  National  Bank,  elc.,  124  Mass.  571;  s.  c.,26  Am.  Bep.  694; 
Jungerman  v.  Bavee,  19  GaL  854. 

It  results  that  the  judgment  of  the  Marion  Superior  Gonrt 
right,  and  it  is  aooordingly  aflSrmed,  with  oosts. 

Judgment  n^flmmL 


BvMMMBA  r.  BoABD  OF  OomciasioiniBS  OF  Dayisbb  Ooustt. 

(]OBIiid.ML) 
JAmMjpof  corparaUon — nsgiiffenee — ofpkif&kianfQT  poor, 

A  municipal  corporation  Is  not  liable  for  the  negligence  of  a  phTsidaa  for 
the  poor,  onlesB  tlie  oorporation  is  ahown  to  haye  been  negligent  in  bis 
selection. 

ACTION  for  nudpraotice.     The  opinion  states  the  oase.     The 
defendant  had  judgment  below. 


J.  H.  VNmitt  and  Z>.  J.  Hefron,  for  appellant. 

/•  W.  Ogdan  and  M.  F.  Burke,  for  appellee. 

.  EijJOTTy  J.  The  appellee  alleges  in  her  oomplaint  that  she  fell 
and  broke  her  leg;  that  she  was  poor  and  unable  to  procure  a  sur- 
geon to  attend  her,  and  that  James  F.  Parks  was  employed  by  the 
oounty  to  give  medical  and  surgical  attention  to  those  who  were  too 
poor  to  employ  physicians  and  surgeons.  It  is  also  ayerred  '^  that 
James  F.  Parks,  at  the  time  he  was  so  employed,  was  not  a  skillful 
physician,  haying  a  knowledge  of  surgery,  but  on  the  contrary  was 
unskillful  in  the  profession,  and  had  no  knowledge  of  surgery^  and 
was  incompetent  to  intelligently  perform  the  duties  of  a  physician 
and  surgeon.''  It  is  further  alleged  that  Parks  was  called  upon  to 
attend  the  appellant,  and  that  his  want  of  knowledge  and  lack  of 
skill  were  such  that  he  so  unskillfully  and  improperly  treated  her 
as  to  do  her  great  injury. 

If  in  any  case  a  recovery  could  be  had  against  the  county  for  the 
unskillful  and  improper  manner  in  which  a  surgeon  treated  an 
injured  poor  person,  it  is  clear  there  can  be  none  in  this,  for  it 
does  not  appear  that  the  board  of  commissioners  did  not  exercise 
cfure  and  diligence  in  the  selection  of  a  physician  for  the  poor. 


MAT  TERM,  1886.  513 


Summers  v.  Board  of  Commissioners  of  Daviess  CoantT- 

Where  care. and  diligence  are  used  in  the  selection  of  a  physician 
the  officers  representing  the  connty  have  done  their  dnty,  and  where 
there  is  no  breach  of  duty  there  can  be  no  negligence.  Mere  errors 
in  judgment  do  not  constitute  negligence. 

"  We  put  our  decision  on  broader  grounds.  The  commissioners 
are  public  officers^  charged  with  the  performance  of  public  duties, 
and  in  the  performance  of  public  duties  they  are  not  mere  agents. 
It  is  true  that  officers  occupying  positions  similar  to  those  held  by 
county  commissioners  are  often  spoken  of  as  agents,  and  in  some 
cases  it  is  perhaps  proper  to  treat  them  as*  agents.  But  even  when 
such  officers  are  regarded  as  agents,  a  broad  and  important  differ- 
ence is  noted  between  public  and  private  agents,  and  essentially 
different  rules  govern  the  two  classes.  Newman  y.  Sylvester,  42 
Ind.  106;  Axi  y.  Jackson  School  Tp.,  90  Ind.  101;  Reeve  School  Tp, 
V.  Dodson,  89  Ind.  497;  Union  School  Tp.  v.  First  Natl  Bank,  102 
Ind.  464;  Flatter  v.  Board,  etc.,  103  Ind.  860. 

Where  the  duties  delegated  to  officers  elected  by  public  corpora- 
tions are  political  or  governmental,  the  relation  of  principal  and 
agent  does  not  exist,  and  the  maxim  respotHkat  superior  does  not 
govern.  This  rule  is  illustrated  in  many  cases.  In  the  case  of 
Ogg  V.  City  of  Lansing,  35  Iowa,  495;  s.  o.,  11  Am.  Rep.  499,  it 
was  held  that  a  city  was  not  liable  for  the  negligence  of  persons 
placed  in  charge  of  a  small-pox  hospital  whicli  the  city  had  estab- 
lished.'  It  was  Sttid  in  the  course  of  the  opinion  iti  t'hat  cia£e,  that 
"  it  is  impossible  to  conceive  of  the  etidless  complications  and  em- 
barrassments which  such  a  doctrine  would  involve,  and  of  the 
extent  to  which  the  public  interests  would  thereby  suffer.  It  is 
safe  to  assume  that  if  such  were  recognized  as  the  law,  no  town 
wpujld  VQluntarily  assume  corporate  functions,  and  tbajb.ev^ry.iQdusr 
trial  and  commercial  interest  would  become  paralyzed." 

The  recent  case.of  Bryant  v.  City  of  St.  Faul,  33  Minn.  289; 
8.  c,  53  Am.  Sep.  31,  is  directly  in  point.  It  was  there  held  that 
a  city  was  not  liable  for  the  misfeasance  of  members  of  the  board  of 
health  selected  by  the  city.  Many  authorities  are  cited  in  the  note 
appended  to  that  case,  and  from  them  it  appears  that  the  doctrine 
that  public  corporations,  to  whose  officers  governmental  powers  are 
delegated,  are  not  responsible  for  the  negligence  of  their  officers  in 
the  exercise  of  these  governmental  powers.  This  doctrine  has  long 
prevailed  in  this  State.  Brinkmeyer  v.  City  of  Evansville,  29  Ind. 
187;  RoUnsdn  v.  OUy  of  EvansviUs,  87  Ind.  834;  s.  c,  44  Am.  Rep. 
VoL.Lm  — 66 
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770;  Faulkner  y.  City  of  Aurora^  83  IncL  130;  s.  o.,  44  Am.  Bep.  1; 
at  9/  of  Lafayette  y.  Timberlake,  88  Ind.  330. 

We  haye  many  oases  holding  that  oounties,  townships  and  cities 
are  instrumentalities  of  goyemment,  and  it  must  therefore  be  true 
that  where  they  act  simply  as  the  local  goyemment  they  act  for 
the  State.  As  the  State  is  not  liable  for  the  acts  of  its  officers, 
neither  can  the  public  corporations  be  held  liable  for  the  acts  of  its 
officers  in  the  exercise  of  political  powers.  Robineon  y.  Sckencky 
102  Ind.  307;  Justice  y.  City  of  Loganeport,  101  Ind.  326;  Kietner 
T.  City  of  IndiaTiapolie,  100  Ind.  210. 

There  is  no  more  reason  for  holding  counties  liable  for  the  negli- 
gence of  the  commissioners  in  the  exercise  of  the  goyemmental  func^ 
tions  delegated  to  them,  than  there  is  for  holding  cities  liable  for 
the  acts  of  their  firemen  or  police  officers,  or  for  holding  counties 
and  townships  responsible  for  the  torts  of  sheriffs  and  constables. 
In  ])roviding  for  the  care  of  the  poor,  a  police  power  which  resides 
primarily  in  the  soyereignty  is  exercised,  and  neither  the  soyereign 
nor  the  local  goyeming  body  to  whom  such  a  power  is  delegated  is 
responsible  for  the  misfeasance  of  its  officers. 

Judgmeni  affirmed. 


Blkhubt  Mutctal  Aid,  Bbvxvolbnt  av d  Bmlkxw  AasooiAnoir 

V.  HOUOHTON. 
(106Jnd.»S.) 

Ineuranee  —  Hfe — inUreM. 

A  gimndlatli^r  inamed  hia  life  for  the  benefit  of  hia  grandaon  with  whom  he 

llTed.     SM  TaUd.* 

ACTION  on  a  life  insurance  contract.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

J.  M.  Vanfteet  and  Q.  W.  Beeman,  for  appellant. 

J.  S.  Bender,  A.  L  Gould  and  B.  D,  Crawford,  for  appellee. 

ZoLLABB,  J.    Appellee's  right  to  recoyer  rests  upon  two  certifi- 
cates of  membership  issued  by  appellant.     These  certificates  are,  in 

*  See  notOp  62  Am.  Rep.  185. 
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legal  effect,  policies  of  insarance  upon  the  life  of  James  Mitchell. 
So  far  as  concerns  any  question  inTolved  in  this  case,  the  rules  of 
law  which  govern  ordinary  policies  of  insurance  are  applicable  here. 
Appellee  declared  upon  these  certificates  and  made  them  a  part  ot 
his  complaint.  In  each  of  them,  appellee  is  named  as  the  payee 
and  beneficiary.  The  portions  of  each  of  the  certificates  necessary 
to  be  set  out  here  are  as  follows :  **  This  certifies  that  James 
Mitchell  has  paid  $10,  the  amount  required  on  application,  and  has 
covenanted  and  agrees  to  pay  $1.50,  as  an  assessment  upon  the  death 
of  any  member,  or  the  maturity  of  any  certificate.  He  is  therefore 
and  hereby  constituted  a  member  and  entitled  to  participate  in  the 
benefits  of  the  Elkhart  Mutual  Aid,  Benevolent  and  Relief  Associa- 
tion. •  *  *  This  certificate  entitles  James  E.  Houghton,  his 
heirs  or  assigns,  within  ninety  days  after  presentation  of  satisfactory 
proof  of  the  death  of  said  member,  to  $1,000,  or  so  much  thereof  as 
may  be  realised  from  one  assessment,  not  exceeding  $1,000,  payable 
at  the  home  office  of  said  association  in  the  city  of  Elkhart  *  *  * 
7.  This  association- will  hold  no  reserve  fund,  and  all  losses  will  be 
paid  from  moneys  derived  from  mutual  assessments.^' 

The  complaint  avers  the  death  of  James  Mitchell,  the  proof  of 
his  death,  and  the  refusal  of  appellant  to  pay  the  amounts  named 
in  the  certificates  or  any  part  thereof,  and  its  refusal  to  order  or 
make  any  assessment  upon  the  members  of  the  association  to  raise 
the  required  sum  or  any  part  of  H. 

[A  minor  point  omitted.] 

The  only  other  alleged  error  by  counsel  is  the  giving  of  the  fifth 
instruction  by  the  court  below.     It  is  as  follows : 

"  Much  has  been  said  about  an  insurable  interest  in  the  life  of 
another.  Upon  this  question,  and  as  a  matter  of  law,  I  instruct 
you  that  a  grandson,  with  whom  a  grandfather  resides,  has  an  in- 
surable  interest  in  the  life  of  the  grandfather;  and  a  policy  of  insur- 
ance taken  out  by  the  grandfather  in  favor  of  the  grandson,  in  the 
absence  of  fraud,  is  valid  and  binding  on  the  company  issuing  if 

[Minor  considerations  omitted.] 

The  fair  interpretation  of  the  instruction  complained  of,  taken  as 
a  whole,  and  the  one  a  jury  would  be  most  likely  to  put  upon  it,  is 
we  think,  that  if  a  grandfather  procures  an  insurance  upon  his  life 
in  favor  of  a  grandson  with  whom  he  lives,  the  grandson  will  have 
gaoh  an  insurable  interest  in  the  life  of  the  grandfather  as  that  the 
poUoj  will  not  be  invalid  in  the  absence  of  fraud,  and  as  applied  to. 
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this  oaae^  that  the  grandson  may  maintain  an  action  apon  the  policy. 
Thas  interpreted  the  instruction  clearly  does  not  enanciate  an  er- 
roneoas  proposition  of  law,  and  in  the  state  of  the  record  it  mast 
be  presumed  that  it  was  applicable  to  the  evidence. 

The  eyidence  may  have  been  that  the  grandfather,  James  Mitchell, 
procured  the  policies  of  insurance,  paid  the  premiums,  and  in  good 
faith  and  for  cause  had  them  made  payable  to  the  grandson,  appel> 
lee,  as  the  beneficiary.  And  so,  the  grandfather  may  have  been 
indebted  to  the  appellee. 

In  the  case  of  ProviderU  Life  Ins.  and  Investment  Co.  v.  Baum, 
29  Ind.  236,  one  brother  insured  his  life  in  favor  of  another.  In 
one  paragraph  of  the  complaint  it  was  averred  that  the  brother 
was  made  the  beneficiary,  in  consideration  of  love  and  affection. 
No  interest  of  a  pecuniary  nature  was  shown.  The  court  also 
charged  the  jury  that  it  was  wholly  immaterial  under  the  evidence 
in  the  case,  whether  the  beneficiary  had  or  had  not  any  interest  of 
a  peicuniary  nature  in  the  life  of  the  assured.  This  court,  in  hold- 
ing the  instruction  to  be  correct  and  the  comphunt  good,  said: 
^*  The  position  assumed  by  the  appellant,  in  argument,  that  this 
policy  is  one  of  indemnity,  and  that  the  appellee  must  show  an  in- 
terest in  the  life  of  the  assured,  does  not^  we  think,  arise  in  this 
c^ise.  The  policy  in  terms  declares  that  the  company  insures 
Americus  Baum  against  loss  of  life  in  the  sum  of  $3,000.  It  can- 
not be  questioned  that  a  person  has  an  insurable  interest  in  his  own 
life,  and  that  he  may  effect  such  insurance,  and  appoint  any  one  to 
receive  the  money  in  case  of  his  death  during  the  existence  of  such 
policy.  It  is  not  for  tlie  insurance  company,  after  executing  such 
a  contract,  and  agreeing  to  the  appointment  so  made,  to  queistion 
the  right  of  such  appointee  to  maintain  the  action.  If  there  should 
be  any  controversy  as  to  the  distribution  among  the  heirs  of  the 
deceased,  of  the  sum  so  contracted  to  be  paid,  it  does  not  concern 
the  insurers.  The  appellant  contracted  with  the  insured  to  pay  the 
money  to  the  appellee,  and  upon  such  payment  being  made,  it  will 
be  discharged  from  all  responsibility.  So  far  as  the  insurance  com- 
pany is  interested,  the  contract  is  effective  as  an  appointment  of 
the  appellee  to  receive  the  sum  insured.''  The  learned  counsel  for 
appellant  think  that  this  case  is,  in  principle,  overthrown  by  the 
case  of  Franklin  Life  Ins.  Co.  v.  Sazzard,  41  Ind.  116;  s.  o.,  13 
Am.  Bep.  818.  We  do  not  think  so.  In  that  case,  Hazzard,  for  a 
nominal  oonsideration.  had  the  policy  upon  the  life  of  one  Gone 


MAY  TBBM^  1885.  517 


Elklwrt  Mutual  Aid,  Benevolent  and  Relief  Assodation  ▼.  Hoogliton. 

signed  to  him^  and  took  the  assignment  as  a  mere  matter  of  specar 
lation.  Upon  this  ground^  the  assignment  was  condemned  as  being 
opposed  to  public  policy.  The  learned  judge  who  wrote  the  opinipQ. 
in  that  case  also  wrote  the  opinion  in  the  later  case  of  Frank- 
lin Life  Ins.  Co.  v.  Sefton,  53  Ind.  380,  in  which  the  case 
of  Proffideni  Lift  Ins.  and  Investment  Co.  y.  Baum,  supra, 
was  quoted  from  and  approved.  It  was  further  said:  ^'  Doubt- 
less also  a  person  may  take  a  policy  upon  his  own  life,  and 
by  the  terms  of  the  policy,  appoint  a  person  to  receive  the  money 
in  case  of  his  death  during  the  existence  of  the  policy/'  The  case 
of  Provident  Life  Ins.  and  Investment  Co.  v.  Baum,  supra,  was 
again  approved  in  the  late  case  of  Continent-al  Life  Ins.  Co.  v. 
Volger,  89  Ind.  572;  s.  o.,  46  Am.  Bep.  185,  and  distinguished  fi*om 
a  case  where  a  person,  for  his  own  benefit,  procures  a  policy  upon 
thclife  of  another  and  pays  the  premiums.  And  it  was  held,  that 
in  such  a  case,  the  payee  and  beneficiary  must  aver  in  his  complaint 
his  insurable  interest  in  the  life  of  the  assured,  and  that  such 
averments  need  not  be  made  by  the  beneficiary  in  a  case  where  a 
person  has  procured  a  policy  upon  his  own  life,  and  appointed 
another,  and  had  him  named  in  the  policy  as  the  beneficiary. 

In  support  of  this  distinction,  the  case  of  Guardian  Mut.  Life 
Ins.  Co.  V.  Hogan,  80  HI.  35;  s.  c,  22  Am.  Rep.  180^  is  cited. 
Mr.  Bliss,  in  his  work  on  Life  Insurance,  at  section  26,  says:  ^' A 
person  has  undoubtedly  an  insurable  interest  in  his  own  life,  and 
that  interest  supports  a  policy,  whether  he  makes  the  loss  payable 
to  himself,  his  executors,  or  his  assigns,  or  to  a  nominee  or  ap- 
pointee named  in  the  policy.  Nor  is  a  policy  obtained  by  one  on 
his  own  life  for  the  benefit  of  another,  which  latter  advances  the 
premium,  necessarily  void.  The  question  is  whether  the  policy  was 
in  fact  intended  to  be  what  it  purports  to  be,  or  whether  the  form 
adopted  as  a  cover  for  a  mere  wager.  If  the  plaintiff  and  the  in- 
sured confederated  together  to  procure  a  policy  for  the  plaintiff's 
benefit,  when  he  is  not  and  does  not  expect  to  be  a  creditor  of  the 
insured,  and  with  a  view  of  having  the  policy  assigned  to  him  with- 
out consideration,  the  policy  is  void." 

In  the  case  of  Campbell  v.  New  England  Mut.  Life  Ins.  Co.,  98 
Mass.  381,  Campbell  obtained  a  policy  of  insurance  upon  his  life 
for  the  use  of  a  brother's  wife.  Want  of  interest  in  the  beneficiary 
was  the  ground  of  defense.  Upon  this  point  the  court  said :  ^'The 
policy  in  this  case  is  upon  the  life  of  Andrew  OampbelL     It  waa 
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made  upon  hia  application;  it  issued  to  him  as  '  the  assured;  *  the 
premium  was  paid  by  him;  and  he  thereby  became  a  member  of 
the  defendant  corporation.  It  is  the  interest  of  Andrew  Campbell 
in.  his  own  life  that  supports  the  policy.  Plaintiff  did  not,  by 
yirtne  of  the  clause  declaring  the  policy  to  be  for  her  benefit,  be- 
come the  assured.  *  *  *  It  was  not  necessary  therefore  that 
the  plaintiff  should  show  that  she  had  an  inter^  in  the  life  of 
Andrew  Campbell^  by  which  the  policy  could  be  supported  as  a 
policy  to  herself  as  the  assured.''  This  case  is  approyed  in  Stevens 
Y.  Warren,  101  Mass.  664,  where  it  is  further  observed  that  if  it 
should  appear  that  the  arrangement  was  a  coTer  for  a  speculating 
risk,  contrayening  the  general  policy  of  the  law,  it  would  not  be 
sustained.  The  same  doctrine  is  announced  in  the  case  of  OlfMUd 
y.  KeyeSf  85  N.  Y.  693,  after  a  review  of  the  authorities.  See  also 
Fairchild  y.  North-Eastern  Mut.  Lift  Aee'n,  61  Vt  613;  Clark  v. 
AUen,  11  R.  I.  639;  8.  c,  23  Am.  Bep.  496;  Loomis  y.  Eagle  L. 
dk  H.  Ine.  Co.,  6  Gray,  396;  Lemon  y.  Phrnniz,  etc^  Ins.  Co.,  38 
Oonn.  294. 

In  the  case  of  Connecticut  Mut.  Life  Ins.  Co.  y.  Schaefer,  94  U. 
S.  457,  it  was  said:  "  A  man  cannot  take  out  insurance  on  the  life 
of  a  total  stranger,  nor  on  that  of  one  who  is  not  so  connected  with 
him  as  to  make  the  continuance  of  the  life  a  matter  of  some  real 
interest  to  him.  It  is  well  settled  that  a  man  has  an  insurable  in- 
terest in  his  own  life,  and  in  that  of  his  wife  and  children;  a  woman 
in  the  life  of  her  husband,  and  the  creditor  in  the  life  of  his  debtor. 
Indeed,  it  may  be  said  generaUy  that  any  reasonable  expectation  of 
pecuniary  benefit  or  advantage  from  the  continued  life  of  another 
creates  an  insurable  interest  in  such  life.  And  there  is  no  doubt 
that  a  man  may  effect  an  insurance  on  his  own  life  for  the  benefit 
of  a  relative  or  friend." 

Again,  in  the  case  of  jStfUt  L%fs  Ins.  Co.  v.  France,  94  U.  S. 
561,  where  a  policy  was  upon  the  life  of  a  person  expressly  for  the 
benefit  of  his  sister,  the  same  court  said:  '*  We  concur  in  the  con- 
struction of  the  policy  made  by  the  court ''  (below),  "  and  in  the 
validity  of  the  transaction.  As  held  by  us  in  the  case  of  the  Coti" 
necttcut  Mut.  Lif&  Ins.  Co.  v.  Schaefer,  supra,  457,  any  person  has 
a  right  to  procure  an  insurance  on  his  own  life  and  to  assign  it  to 
another,  provided  it  be  not  done  by  way  of  cover  for  a  wager  policy; 
and  where  the  relationship  between  the  parties,  as  m  this  case,  is 
such  as  to  constitute  a  good  and  valid  consideration  in  law  for  any 
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gift  or  grant,  the  tnuiBaotion  is  entirely  free  from  any  such  impu- 
tation. The  direction  of  payment  in  the  policy  itself  is  equivalent 
to  such  an  assignment." 

These  authorities  are  abundantly  sufficient  to  show  that  the 
instruction  under  examination  in  this  case^  as  applicable  to  the 
evidence  as  it  might,  and  may  have  been  under  the  issues,  is  not 
erroneous. 

Judgment  affirmed,  with  costs. 

JudgmmU  affirtMd. 


BOOBV.   LOWHBT 

aOB  Ind.  4S8.) 

Ahatmneni  — maipractiUe. 

An  aetion  against  a  siugeon  for  malpractice  abatea  with  the  death  of  the  def end> 
ant,  whatever  the  form  of  the  action.    {See  note,  p,  630.) 

ACTION  for  malpractice.     The  opinion  states  the  case.     The 
plaintifF  had  judgment  below. 

J.  H.  MdUity  E.  H.  Bundy,  J.  Brawn,  W.  A.  Broum^  and  JZ. 
Oanner,  for  appellant. 

T.  B.  Redding,  D.  W,  Cfhambers  and  J,  S.  Hedges,  for  appellee. 

Mitchell,  0.  J.  Isaac  Lowrey  brought  this  action  against 
Luther  W.  and  Frank  C.  Hess,  to  recover  damages  alleged  to  have 
resulted  from  the  negligent  and  unskillful  manner  in  which  they  set 
and  treated  his  shoulder,  which  had  been  dislocated  and  fractured. 

It  is  charged  in  the  complaint,  that  the  defendants  were  partners, 
engaged  in  the  practice  of  medicine  and  surgery,  and  that  tlie  plain- 
tiff, having  sustained  a  fracture  and  dislocation  of  his  shoulder, 
employed  them,  and  they  undertook,  for  a  certain  reward,  to  set, 
reduce  and  treat  it,  and  that  they  executed  their  undertaking  so 
negligently  and  unskillfully  as  that  his  arm  and  shoulder  became 
and  remain  stiff,  immovable  and  fixed,  in  an  unnatural  position; 
that  in  consequence  of  their  negligence  and  unskillful  treatment,  he 
suffered  and  still  suffers  great  pain,  distress  and  impairment  of 
health,  and  that  he  is  permanently  disabled  from  pursuing  his  usual 
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avocation.  Inoideutally,  it  is  recited  that  in  attempting  to  better 
and  cure  his  arm  and  shoulder,  he  has  expended  $300.  Damages 
are  laid  at  $10  000. 

While  the  cause  was  pending  Luther  W.  Hess  died,  and  his  death 
was  suggested  on  the  record.  Thereupon  Walter  A.  Boor,  adminisr 
trator  of  his  estate,  was  substituted  as  a  defendant  Over  the 
several  objections  of  both  defendants,  the  action  was  prosecuted  to 
final  judgment,  resulting  in  a  recovery  against  the  estate  of  the  one, 
and  against  the  other  personallj  for  $6,000 

First  in  the  order  of  presentation  and  in  importance  is  the  ques- 
tion, whether  after  the  death  of  Luther  W.  Hess,  the  action  sur- 
vived against  his  personal  representative. 

It  is  plainly  enacted  in  the  statute,  section  282,  that  ''A  cause  of 
action  arising  out  of  an  injury  to  the  person  dies  with  the  person  of 
either  party,  except  in  cases  in  which  an  action  is  given  for  an  injury 
causing  the  death  of  any  person,''  etc. 

The  rule  actio  personalis  moritur  cum  persona^  is  thus  trans- 
formed from  an  ancient  maxim  of  the  common  law  into  an  express 
statutory  declaration,  except  only  in  the  cases  provided  for  by  its 
terms.  It  is  said  however  that  where  a  duty  is  founded  upon  con- 
tract, even  though  the  breach  of  it  may  be  in  tort,  an  action  ex  con- 
tractu may,  at  the  election  of  the  person  injured,  be  maintained, 
and  that  where  the  action  is  thus  brought,  it  survives  notwith. 
standing  the  statute.  In  support  of  this  contention,  Staleyy.  Jame- 
son, 46  Ind.  159;  s.  c,  15  Am.  Bep.  285,  and  Bums  v.  Barenfield, 
84  Ind.  43,  are  relied  on.  These  were  cases  against  surgeons  for 
malpractice,  and  both  turned  upon  the  statute  which  requires  actions 
for  injuries  to  the  person  to  be  commenced  within  two  years.  In 
each  it  was  held  that  the  action  was  in  form  ex  contractu,  and  that 
the  statute  limiting  the  time  for  the  commencement  of  actions  for 
injury  to  the  person  did  not  apply. 

What  the  particular  damages  were  which  were  claimed  as  the 
subject  of  the  actions  respectively  does  not  clearly  appear  from  the 
statement  of  the  complaint  in  either  case.  It  must  be  assumed 
however  that  the  actions  were  for  the  recovery  of  special  damages, 
which  had  relation  to  property.  They  were  not  therefore  actions 
to  recover  for  injuries  to  the  person.  If  they  were,  the  conclusions 
reached  cannot  be  maintained. 

This  assumption  would  seem  to  be  justified  by  an  examination  of 
the  authorities  upon  which  the  decisions  are  made  to  rest.    Those 
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which  erapport  the  concloBion  reached  are  cases  iBVoliring  injury  to 
personal  property.  Dale  y*  Hall,  1  Wilson,  281;  Bunitii  t.  Lyneh^ 
5  B.  &  G.  589. 

It  may  be  that  actions  ex  c(mtraetu  are  maintainable  for  the 
recoveiyof  special  damages  resulting  from  a  breach  of  duty  founded 
on  contract,  even  though  injury  to  the  person  results.  The  action 
thus  maintainable  however  is  not,  and  cannot  be  predicated  upon 
the  personal  injury,  nor  to  recover  damages  resulting  from  injuries 
to  the  person.  The  action  must  involve  injury  to  the  estate,  and 
not  to  the  person.  Where  the  primary  cause  of  action  is  an  injury 
to  the  person,  and  the  damages  sought  to  be  recovered  relate  pri- 
marily to  such  personal  injury,  the  statute  which  provides  that  actions 
to  recover  damages  for  injuries  to  the  person  die  with  the  person 
of  either  party,  cannot  be  abrogated  by  the  mere  form  in  which  the 
action  is  brought. 

The  case  of  Brculshaw  v.  Lancashire^  etc,  Ry.  Co.,  L.  R.,  10  C. 
P.  189,  affords  an  example  of  the  instances  in  which  actions  sound- 
ing in  tort  may  survive.  In  that  case  the  declaration  stated  that 
the  testator,  a  boot  and  shoe  manufacturer  had  become  a  passenger 
on  the  defendant's  railway,  to  be  carried  on  a  certain  journey  for  a 
reward,  and  that  they  promised  to  take  due  care  whilst  carrying 
him  as  such  passenger.  Breach,  that  the  defendants  did  not  take 
€are  in  carrying  him,  whereby  he  was  injured,  and  incurred  expense 
in  medical  attendance,  and  was  prevented  from  attending  to  his 
business,  and  from  personally  conducting  the  same,  and  that  great 
loss  and  damage  was  thereby  occasioned  to  the  personal  estate  of 
the  testator.  It  was  contended  that  because  of  the  death  of  the 
testator  the  executrix  could  not  maintain  the  action.  But  as  the 
ground  of  the  action  was  to  recover  damages  which  accrued  to  the 
estate  of  the  testator  in  his  life-time,  such  as  medical  and  other 
expenses,  and  from  injury  to  business  resulting  directly  from  the 
breach  of  the  contract  to  carry,  it  was  held  the  action  survived. 

Of  the  same  character  was  the  case  of  Potter  v.  Metropolitan, 
etc.  By.  Oo.,  30  L.  T.  (N.  S.)  765;  s.  c,  32  L.  T.  (N.  S.)  36.  In 
that  case,  after  quoting  from  Knight  v.  Quarlee,  2  Brod.  &  Bing. 
102,  to  the  effect  that  if  through  the  default  of  a  carrier,  one  sus- 
tains an  injury  to  his  person,  whereby  his  means  of  improving  his 
personal  property  were  destroyed,  his  executors  might  sue,  Bram> 
WBLL,  B.,  said:  **Now  here  there  has  been  a  breach  of  contract, 
which  has  caused  a  1obs>  which  has  fallen  upon  the  personal  estate," 
Voi.Lin  — 66 
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and  it  was  held  that  the  action  was  maintaiiiable  to  reooTer  for  socfa 
loflB.  Again,  when  the  case  came  before  the  Exchequer  Chamber, 
Lord  CoLSBipoEy  C.  J.,  said:  ''  From  a  breach  of  the  contract  on 
the  part  of  the  defendants  a  loss  or  damage  accmed  to  the  personal 
estate  of  the  phuntifTs  testator/'  Accordingly  it  was  held  that 
where  there  was  a  promise  and  a  breach  of  it  in  the  life-time  of  the 
testators,  resulting  in  an  injury  to  his  personal  property,  an  action 
in  assumpsit  might  be  maintained  to  recoTer  for  sach  injory.  So 
also  it  is  said  in  2  Williams  Exrs.,  876,  877:  ''  If  the  executor  can 
show  that  damage  has  accrued  to  the  personal  estate  of  the  testator 
by  the  breach  of  an  express  or  implied  promise,  he  may  well  sustain 
an  action  at  common  law,  to  recover  such  damage,  although  the 
action  is  in  some  sort  founded  on  a  tort."  See  also  Tichenor  y. 
Hayesy  41  N.  J.  L.  193;  s.  c,  32  Am.  Rep.  186. 

Thus  much  has  been  said  to  limit  the  cases  of  Sialey  v.  Jameson, 
supra,  and  Bums  v.  Barsnfield,  supra,  to  the  class  of  actions  to 
which  they  were  doubtless  intended  to  have  application. 

It  is  not  necessary  that  we  should  determine  the  particular  char- 
acter of  special  damage  to  property  which  might  be  recoverable 
in  an  action  on  contract  where  injury  to  the  person  was  an  incident. 
It  is  enough  to  say  this  action  was  brought  primarily  to  recover  for 
injury  to  the  person.  That  an  action,  the  purpose  of  which  is  to- 
recover  for  an  injury  to  the  person,  cannot  be  maintained  after  the 
death  of  the  person  committing  the  injury,  is  we  think  supported 
by  all  the  authorities,  and  this  too  regardless  of  the  form  in  which 
it  is  brought. 

In  Stebbins  v.  Palmer,  1  Pick.  71;  s.  c,  11  Am.  Dec.  146,  it 
was  held  that  an  action  for  breach  of  promise  of  marriage  would 
not  survive  against  the  personal  representative  of  the  promisor. 
Wilde,  J.,  said:  ''The  distinction  seems  to  be  between  causes  of 
action  which  affect  the  estate,  and  those  which  affect  the  person 
only;  the  former  survive  for  and  against  the  executor,  and  the  latter 
die  with  the  person." 

Following  this  case,  Colt,  J.,  said,  in  Kelley  v.  Riley,  106  Mass. 
339;  s.  c,  8  Am.  Bep.  336,  a  similar  case:  **  The  action  could  not 
be  continued  to  summon  in  the  administrator,  because  as  no  special 
damage  is  alleged,  it  does  not  survive." 

In  the  later  case  of  CJiase  v.  Fitz,  132  Mass.  359,  which  was  an 
action  of  the  same  complexion,  in  which  an  attempt  was  made  to 
charge  special  damage,  it  was  held  that  the  neglect  or  refusal  to 
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perform  an  inyalid  execntoiy  contract  could  not  conBtitute  a  basia 
for  special  damage.  After  defining,  to  some  exent,  what  was  meant 
by  the  phrase  '^  special  damage/'  as  used  in  the  class  of  cases  to 
which  this  belongs,  it  was  held  that  tHe  action  did  not  suryiTo 
against  the  personal  representative.  See  also  Smith  y.  Sherman, 
4  Gush.  408;  Orubis  y.  SuU,  32  Oratt.  203;  8.  c,  34  Am.  Sep.  765; 
DiOard  y.  Collins,  25  Oratt.  343.  In  the  case  of  Wade  y.  Kalbfleisch, 
58  N.  T.  282;  s.  c,  17  Am.  Rep.  250,  which  was  an  action  for 
breach  of  marriage  contract,  brought  in  form  ex  etnUraciu,  the 
court.  Church,  G.  J.,  said:  ^'Although  in  form  this  action  resem- 
bles an  action  on  contract,  in  substance  it  falls  within  the  defini- 
tion of  the  exception,  as  an  action  on  the  case  for  personal  injuries. 
«  «  •  rpiiQ  controlling  consideration  is,  tliat  it  does  not  relate 
to  property  interests  but  to  personal  injuries."  In  that  case  it  was 
intimated  that  as  the  cause  of  action  was  for  personal  injuries,  and 
as  it  was  indivisible,  if  the  personal  features  of  the  action  were 
abandoned,  leaving  nothing  but  the  incidents,  special  damages  were 
not  recoverable.  Zdbriskie  v.  Smith,  13  N.  Y.  322;  s.  c,  64  Am. 
Dec.  551.  In  Lattimore  v.  Simmons,  13  Serg.  &  R.  183,  the  same 
question  was  involved.  In  that  case,  as  in  this,  the  action  had  been 
brought  in  the  life-time  of  the  contracting  parties.  The  defendant 
having  died  pending  the  action,  the  question  was  whether  it  survived 
against  the  executors*  Tilohm ak,  C.  J.,  in  the  course  of  the  opinion 
said:  '^  But  the  counsel  for  the  plaintiff  rely  on  the  contract  in  this 
case,  and  on  some  general  dicta  that  all  actions  founded  on  contract 
survive.  This  position  is  too  general.  If  true,  it  must  extend  to  con- 
tracts implied  as  well  as  expressed.  Suppose  the  case  of  a  physician  or 
surgeon,  who  by  unskillful  treatment  injures  the  health  of  a  patient. 
Here  is  a  breach  of  an  implied  contract;  and  yet  it  will  hardly  be 
contended,  that  in  case  of  death  the  cause  of  action  would  survive. 
It  seems  reasonable  therefore  to  confine  the  survivor  of  action  to 
cases  in  which  actual  property  is  affected,  even  though  there  be  an 
express  contract."  So  too  in  the  case  of  Chamberlain  v.  William^ 
son,  2  M.  &  S.  408,  Lord  Ellenbobough  said:  ''Executors  and 
administrators  are  the  representatives  of  the  temporal  property,  that 
is,  the  debts  and  goods  of  the  deceased,  but  not  of  their  wrongs, 
except  where  those  wrongs  operate  to  the  temporal  injury  of  their 
personal  estate.  But  in  that  case  the  special  damage  ought  to  be 
stated  on  the  record;  otherwise  the  court  cannot  intend  it  *  *  * 
All  injuries  affecting  the  life  or  health  of  the  deceased,  all  such  as 
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arise  oat  of  the  unskillf  alness  of  medical  practitioners,  *  *  * 
would  be  breaches  of  the  implied  promise  by  the  peisohs  employed 
to  exhibit  a  portion  of  skill  and  attention.  We  are  not  aware  how- 
ever of  any  attempt  on  the  part  of  the  executor  or  administrator  to 
maintain  an  action  in  any  such  case. 

The  case  of  Vittum  y.  Oilman,  48  N.  H.  416,  was  an  action 
against  the  personal  representative  of  a  deceased  surgeon,  and  is 
directly  in  point.  In  that  case  it  was  said  :  '^  It  is  generally  true 
that  a  cause  of  action  mAng  ex  contractu  survives  against  the  exec- 
utor; and  it  is  generally  true  that  a  cause  of  action  arising  ex  delicto 
dies  with  thB  wrong-door.  In  both  cases  there  are  well  established 
exceptions.  In  respect  to  the  latter,  if  the  ofFender  acquires  no 
gain  to  himself  at  the  expense  of  the  sufferer,  as  by  beating  or  im- 
prisoning a  man,  or  by  slander,  the  cause  of  action  does  not  survive; 
but  if  by  the  wrong,  property  is  acquired  by  the  wrong-doer  whereby 
his  estate  is  benefited,  an  action  in  some  form  will  lie  against  the 
executor  to  recover  the  value  of  the  property.*'  This  case  was  ap- 
proved and  followed  in  the  later  case  of  Jenkins  v.  French^  58  N. 
H.  532.  In  this  last  case  it  was  held  that  where  the  cause  of  com- 
plaint is  for  injury  to  property,  to  which  a  personal  injury  is  merely 
an  incident,  the  action  survives,  but  where  the  cause  of  action  is 
for  an  injury  to  the  person,  and  property  is  merely  incidentally 
affected,  it  does  not  survive.  To  the  same  effect  is  Wolfy,  Watt, 
40  Ohio  St.  111. 

In  the  case  under  consideration,  the  cause  of  action  stated  in  the 
complaint,  and  for  which  damages  are  claimed,  is  the  injury  to  the 
person  of  the  plaintiff.  The  injuries  recited  which  might  be  classed 
as  injuries  affecting  property  are  merely  incidents  growing  out  of 
the  injury  to  the  person.  In  whatever  form  an  action  might  be 
brought  to  recover  for  such  injuries,  it  must  be  held  to  abate  with 
the  death  of  the  defendant,  as  well  within  the  common-law  maxim 
as  within  the  express  terms  of  section  282,  R.  S.  1881. 

It  might  well  be  said  within  the  holding  in  Chble  v.  Dillon,  86 
Ind.  327;  s.  c,  44  Am.  Hep.  308,  that  the  action  was  brought  in 
form  ex  delicto,  but  we  choose  to  put  it  on  the  broader  ground,  thai 
regardless  of  the  form  in  which  the  action  is  brought,  since  the  in- 
jury for  which  a  recovery  is  sought  is  an  injury  to  the  person,  it 
cannot  survive  the  death  of  the  defendant. 

[Other  considerations  omitted.] 

For  the  errors  indicated  the  judgment  is  reversed  with  costs, 
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with  iiistmctions  to  the  court  below  to  dismiss  the  action  as  to 
Walter  A.  Boor^  administrator,  etc.^  and  to  set  aside  the  judgment 
and  grant  a  new  trial  as  to  Frank  G.  Hess,  and  for  further  pro- 
ceeding in  accordance  with  this  opinion. 

Elliott,  J.  A  breach  of  contract,  although  in  computing  the 
damages  it  may  be  necessary  to  estimate  injuries  to  the  person,  as 
for  instance,  if  a  steam  engine  should  be  sold  under  a  fraudulent 
warranty,  but  because  of  a  defect  constituting  a  breach  of  the  war- 
itenty,  the  purchaser  should  have  his  arm  blown  off,  this  fact  might 
be  taken  into  consideration  in  computing  damages.  It  is  my  opin- 
ion that  the  statute  applies  only  to  cases  of  pure  torts  unmixed  with 
any  element  of  contract,  and  does  not  deny  a  recovery  for  damages 
resulting  from  a  breach  of  contract,  although  the  damages  may 
arise  from  a  bodily  injury. 

I  concur  however  in  4^he  general  conclusion  reached,  for  the  rea- 
son that  I  regard  the  complaint  as  in  tort  and  not  in  contract  If 
the  complaint  had  been  in  contract,  then  as  it  seems  to  me,  the  in- 
jury to  tho  person  of  the  plaintiff  arising  from  the  breach  of  the 
implied  contract  to  treat  the  arm  with  skill  and  care  might  have 
constituted  an  element  in  the  admeasurement  of  damages. 

Elliott  and  Zollars,  JJ.,  dissented. 

'  Note  bt  the  Reporter.  —  The  sabject  of  siuryival  and  abatement  of  actions 
was  very  exhaustively  treated  by  Guy  C.  H.  Corliss,  in  83  Albany  Law  Journal, 
184,  d04.     Some  portions  of  Mr.  Corliss*  articles  are  as  follows: 

Actions  ex  contractu  —  injury  merely  pemonaL — The  rule  that  actions 
ex  contractu  survive  in  favor  of  and  against  personal  representatives  is  subject 
to  the  qualification  that  a  cause  of  action  arising  out  of  a  contract,  express  or 
iibplied,  will  not  survive  where  the  damages  sustained  by  such  breach  are 
personal  in  their  nature,  and  do  not  affect  property  rights  or  interests  —  as 
pain  of  body,  anguish  of  mind,  injury  to  character,  or  deprivation  of  liberty. 
Chamberlain  v.  WUUaTiuan,  2  M.  &  S.  409;  Bradshaw  v.  Ry.  Co.,  L.  R..  10  C. 
P.  189;  8tdMM  v.  Palmer,  1  Pick.  71;  KeUy  v.  Riley,  106  Mass.  889;  8.  c,  8 
Am.  Rep.  885;  Ohate  v.  FUz,  182  Mass.  859;  Lattimore  v.  Simmons,  18  Ser^.  & 
It.  188;  Wade  v.  Kalbfleisch,  58  N.  Y.  282;  s.  c,  17  Am.  Rep.  250;  MUler  v. 
WiUon,  24  Penn.  St.  115;  Vittum  v.  Oilman,  48  N.  H.  416;  Jenkins  v.  French, 
58  N.  H.  582;  Wolf  v.  WaU,  40  Ohio  St.  Ill ;  H<yoey  v.  Page,,  55  Me.  142;  BvHt  v. 
Vedder,  58  How.  Pr.  187;  Smith  v.  Sherman,  4  Cush.  408;  Potter  v.  Metro- 
poUtan,  etc.,  R.  Co.,  80  L.  T.  Rep.  (N.  S.)  765;  s.  c,  32  L.  T.  Rep.  (N.  S.)  80; 
Knights  v.  (^uaHes,  2  Brod.  &  B.  102. 

In  Ohcmberlain  ▼.  Wmiam^on  the  action  was  brought  by  an  administrator  to 
recover  damages  for  breach  of  promise  of  marriage.  The  plaintiff  recovered 
a  judgment,  but  on  motion  to  arrest  the  judgment,  the  King's  Bench,  after 


506  INDIANA/ 

Boor  Y.  Lowny. 


mature  delibermtton,  decided  that  the  oanse  of  actSon  did  not  aorrive  the  death 
of  the  plainttiTa  intestate,  and  the  motion  was  granted.  The  court,  speaking 
through  Lord  Ellbnborough,  said:  "  If  this  action  may  be  maintainable,  then 
every  action  founded  on  an  implied  promise  to  a  testator  where  the  damage 
subsists  in  the  previous  personal  suffering  of  the  testator  would  be  also  main- 
tained by  the  executor  or  administrator.  All  injuries  affecting  the  life  or 
health  of  the  deceased  — all  such  as  arise  out  of  the  unskilfulness  of  medical 
practitioners — the  imprisonment  of  the  party  brought  on  by  the  negligence  of 
his  attorney  —  all  these  would  be  breaches  of  the  hnplied  promise  by  the  per- 
sons employed  to  exhibit  a  proper  portion  of  skill  and  attention.  We  are  not 
aware  however  of  any  attempt  on  the  part  of  the  executor  or  administrator  to 
maintain  an  action  in  any  such  case.** 

The  action  in  Lattimore  v.  Simmons  was  also  an  action  for  breach  of  promise. 
The  court  reached  the  same  conclusion,  holding  that  the  death  of  one  of  the 
parties  to  the  agreement  to  marry  destroyed  the  cause  of  action  arising  from 
a  refusal  to  perform  the  contract.  TiXiGHMAM,  C.  J.,  writing  the  opinion,  says: 
"  It  cannot  be  said  that  any  injury  has  been  done  to  the  property  of  the  plain- 
tiff, nor  is  there  any  measure  or  standard  for  regulating  the  damages.  But  the 
counsel  for  the  plaintiff  rely  on  the  contract  in  this  case,  and  on  some  general 
dicta  that  all  actions  founded  on  contract  survive.  This  proposition  is  too 
general.  If  true,  it  must  extend  to  contracts  implied  as  well  as  expressed. 
Suppose  the  case  of  a  physician  or  surgeon  who  by  unskiUf  ul  treatment  injures 
the  health  of  a  patient.  Here  Is  a  breach  of  an  implied  contract;  and  yet  it 
will  hardly  be  contended  that  in  case  of  death  the  cause  of  action  would  sur- 
vive. It  seems  reasonable  therefore  to  confine  the  survivor  of  actions  to  cases 
in  which  actual  property  is  affected,  even  though  there  be  an  express  contract 
A  promise  of  marriage  is  undoubtedly  a  contract,  though  one  of  a  singular 
nature.  By  its  breach  the  feelings  of  the  injured  party  may  be  deeply  wounded, 
but  it  is  not  perceived  that  his  property  is  in  any  manner  affected.  *  •  • 
It  affects  the  hopes,  the  feelings,  the  imagination,  the  minds  of  the  parties 
without  touching  their  property.  And  whether  these  hopes  and  feelings 
would  have  been  justified  or  disappointed  by  the  fulfillment  of  the  contract,  it 
is  beyond  the  reach  of  human  sagacity  to  decide.  It  is  not  pretended  that  in 
case  of  slander  the  action  survives,  yet  there  the  mental  feelings  may  be  as 
severally  afflicted  as  by  the  loss  of  marriage.  No  benefit  accrued  to  the  estate 
of  the  defendant  by  the  mutual  promise  in  this  case.** 

The  cases  of  Wade  v.  Kaibfleiich,  OrvWs  Admr.  v.  SuU,  82  Gratt.  308;  s.  c. 
84  Am.  Rep.  765;  Harden  v.  Vredand,  8  Vroom,  872;  8.  c,  18  Am.  Rep.  788; 
HofAy  V.  Page,  Stebbine  v.  Palmer,  Smith  v.  Sherman,  were  all  actions  for  a 
breach  of  promise,  and  the  same  conclusion  was  reached  by  the  court  in  each 
case — that  the  cause  of  action  did  not  survive. 

In  VUtum  V.  QHman  the  defendant  was  the  personal  representative  of  a 
deceased  surgeon,  and  wals  sued  as  such  for  damages  sustained  by  the  plaintiff, 
growing  out  of  an  alleged  failure  on  the  part  of  the  surgeon  to  treat  his  patient 
properly.  The  court  ruled  that  the  death  of  the  defendant  was  fatal  to  a 
recovery.  To  same  effect  are  JenJdne  v.  French,  Wo^f  v.  WaU,  Bo&r  v.  Loimcfy, 
and  Boie  v.  Ved/d&r, 
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Aottona  mm  ooatnota — taroMag  p&noaal  and  propwty  Intarostft.— It 
being  shown  to  be  the  settled  doctrine  that  an  action  ex  eaniraeiu  will  not  sur- 
Tire  so  far  as  merely  personal  injuiy  to  character  is  concerned,  the  next  inquiry 
is  whether  each  an  action  will  snnriye  to  the  extent  of  damage  done  to  prop- 
erty or  inteiest  in  property  or  generally  to  the  estate  of  the  person  injured,  in 
•cases  where  the  breach  of  the  contract  involves  a  personal  injury  alao.  All  the 
anthorities  and  dieia  are  in  harmony  on  this  proposition:  that  where  the  injury 
to  property  forms  the  chief  item  of  damage  and  the  substantial  object  of  the 
notion  is  to  recover  such  damages,  the  cause  of  action  survives  to  the  extent  of 
such  damages,  even  though  a  personal  injury  has  been  sustained  by  tlie  dece- 
-dent  by  reason  of  the  breach  of  the  ountnct  which  forms  the  Ijasis  of  tlie  action. 
Chamberlain  v.  Wittiameon,  LaUimare  v.  Simmane,  Hoioey  v.  Piiye,  PoUer  v. 
MetropoHtan,  etc.,  E.  Co.,  80  L.  T.  Rep.  (N.  S.)  765;  s.  c,  82  L.  T.  Kep.  (X:  S.) 
4M;  Bradehaw  v.  E.  Co.,  L.  R.,  10  C.  P.  180.  See  KniglUit  v.  Quarlen,  2  Brod. 
A  B.  102. 

But  whether  an  action  for  breach  of  contract  survives,  so  far  as  damages  to 
property  are  concerned,  where  such  damages  are  only  incidental  to  the  per- 
sonal injury  which  the  violation  of  the  contract  causes,  is  involved  in  uncer- 
tainty.    There  are  dicta  on  both  sides  of  the  question,  but  not  much  authority. 

The  English  cases  incline  to  the  survival  of  tlie  right  to  recover  such  dam- 
ages. In  Bradehaw  v.  Ep.  Co.,  a  passenger  was  injured  on  defendant's  rail- 
road, and  subsequently  died.  His  executrix  sued  for  damages  sustained  by 
her  decedent,  because  of  the  failure  of  defendant  to  perform  its  implied  con- 
tiafit  to  carry  liim  safely.  The  court  held  that  she  might  recover  as  damages 
to  his  property  all  medical  expenses  and  loss  sustained  by  reason  of  his  ina- 
bility to  attend  to  his  business.  Here  the  real  damage  was  the  personal  suf 
faring  caused  by  the  injuries  received.  The  other  damage  suffered  might  be 
considered  as  merely  incidental.  Still  it  is  not  apparent  how  much  damage 
can  be  considered  as  merely  incidental,  as  in  many  oases  the  bodily  pain  en- 
dured may  be  a  minor  factor  in  the  determination  of  the  question  of  damage 
'sostained  when  compared  with  the  ]oss  to  property.  The  case  of  Patter  v. 
Me^ropoUtan,  etc.,  E.  Co,  is  to  the  same  effect. 

In  ChambeHain  v.  Wittiameon,  Liord  Ellerbobouoh  intimated  that  in  that 
notion,  which  was  for  breach  of  promise  of  marriage,  special  damages  to 
property  might  have  been  recovered  had  they  been  specially  pleaded. 

In  LaiUmare  v.  Simmone  the  court  expressed  its  opinion  in  favor  of  the 
survival  of  such  damages  when  specially  alleged.  This  action  also  was  for 
breach  of  promise  to  marry.  So  was  the  case  of  Movep  v.  Paige,  where  the 
court  said  that  the  *'  allegation  of  special  damage  which  would  cause  the  urtinn 
to  survive  must  be  of  damage  to  the  property."  But  the  court  held  that  an 
allegation  that  plaintiifs  intestate  gave  birth  to  a  child  of  which  the  defend - 
ddA .  was  the  father  was  not  sufficient  to  show  any  damage  to  property.  Thene 
cases  are  all  that  can  be  found  in  favor  of  the  survival  of  merely  incidental 
damages  affecting  property.    See  also  EeUif  v.  EHey,  106  Mass.  880. 

On  the  other  hand  there  are  numerous  dicta  and  several  autliorities  opposed 
to  such  a  doctrine.  In  8miih  v.  Sherman,  4  Cush.  406,  the  Massachusetts 
fiuprsBM  Oomt,  8baw,  C.  J.,  writing  the  opinion,  daddcd  that  expenditures 
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mmde  by  the  promisee  relying  apon  a  promise  of  marriage,  and  in  making 
preparationa  for  the  eonaummation  of  the  engagement,  would  not  suffice  to 
aoatain  a  snnrival  of  an  action  for  breach  of  the  promise  brought  to  recover 
them  as  damages  after  the  death  of  the  plaintiff,  although  such  expenditures 
necessarily  damaged  her  estate.  The  court  held  that  they  must  be  regarded 
as  merely  incidental  to  the  promise  to  marry. 

In  Wade  v.  KaB>flei9ch  the  action  was  for  breach  of  promise  to  marry.  The 
defendant  died,  and  a  motion  was  made  to  revive  the  action  against  his  execu- 
tors. The  motion  was  denied,  and  on  appeal  the  counsel  for  appellant  argued 
that  the  personal  elements  of  the  action  might  be  eliminated,  and  the  action 
revived  ao  far  as  the  breach  of  the  promise  wrought  an  injury  to  the  plaintiff*B 
estate.  The  court,  in  answer  to  this  claim,  said:  "The  learned  counsel  sug 
gested  that  upon  a  trial  against  executors  or  administrators  the  personal  ele 
ments  of  the  action  might  be  eliminated,  and  a  recovery  confined  to  the  pecu- 
niary loss  for  support,  dower,  etc.  There  is  no  precedent  for  such  a  proceed- 
ing, and  no  principle  on  which  it  could  be  adopted."  Aside  from  these  con- 
siderations, suggested  to  show  the  novelty  if  not  the  absurdity  of  such  a  trial, 
the  brief  answer  to  this  point  is  that  the  action  is  from  its  peculiar  nature 
indivisible.  If  reviewed  at  all,  it  must  be  reviewed  as  an  entirety.  If  its 
personal  features  are  abandoned,  the  incidents  only  remain.  The  circumstances 
relating  to  the  property  and  standing  of  the  defendants  are  admissible  upon 
ike  question  of  damages,  but  they  are  incidental  and  subordinate,  and  so  com- 
plicated with  personal  injuries  as  to  render  the  separation  impracticable. 

•  The  purport  of  these  decisions  is  that  where  the  damage  to  property  is 
caused  by  a  personal  injury,  and  would  not  have  been  suffered  by  the  party 
injured  had  such  personal  injury  not  been  sustained,  then  the  mere  existence 
of  such  an  element  of  damage  is  not  sufficient  to  create  an  independent  cause 
of  action,  which  will  survive  the  destruction  of  the  cause  of  action,  for  the 
personal  injuries  inflicted.  The  injury  to  property  is  but  an  element  of  dam- 
age. It  does  not  constitute  a  substantive  cause  of  action  when  separated  from 
the  personal  injury  sustained.  Every  personal  injury  results  in  two  distinct 
kinds  of  damages  to  the  person  who  suffered  the  injury  —  pain  of  body  or  mind 
and  loss  of  property.  Neither  element  of  damage  constitutes  an  independent 
cause  of  action.  The  only  cause  of  action  is  for  the  personal  injury.  In  such 
an  action  loss  to  property  forms  a  portion  of  the  damage  suffered.  But  the 
loss  of  property  has  been  occasioned  by  the  personal  injury,  and  would  not 
have  been  sustained  but  for  such  personal  injury.  Expenses  incurred  in 
endeavoring  to  effect  a  cure  and  loss  of  time  while  sick  are  both  dependent 
upon  the  existence  of  a  personal  injury.  Where  the  injuries  to  property  arv 
entirely  disconnected  with  any  personal  injury,  in  such  a  case  the  cause  of 
action  to  recover  the  damages  done  to  property  survives,  even  thougli  personal 
injury  is  inflicted  at  the  same  time  and  is  attributable  to  the  same  cause  which 
wrought  damage  to  the  property. 

The  rule  is  that  all  actions  ex  eontraUu  survive  except  where  no  damage  to 
property  results.  The  Elnglish  doctrine  that  the  action  does  survive  to  the 
extent  of  damage  to  property  has  received  the  express  sanction  of  the  New 
York  Gcmrt  of  Appeals.  In  Heg&rieh  v.  Keddie,  99  N.  Y.  2^9;  a.  a,  58  Am. 
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Bap.  25,  where  the  oourt,  citing  Bradahaw  v.  Ry,  (79.,  L.  R.,  lOG.  P.  189,  saj: 
"  Saeh  an  action  exists  independently  of  the  statute  of  1847,  and  has  been 
apheld  in  favor  of  representatiyes  to  the  extent  of  giving  damages  for  medical 
attendance  and  inability  of  the  injured  party  to  attend  to  business  for  the  time 
intermediate  his  injury  and  death,  when  the  accident  occurred  while  travelling 
as  a  passenger  upon  the  defendant's  railroad.  The  action  was  there  based 
upon  the  theory  of  a  breach  of  contract  to  carry  the  passenger  safely."  See 
also  opinion  of  Baron  Parks  in  Beekman  v.  Drtike,  8  M.  &  W.  864. 

This  doctrine  cannot  be  regarded  as  in  conflict  with  Wade  v.  KtUbfleiach, 
which  was  an  action  for  breach  of  promise.  Such  action  is  »ui  generis,  and  it 
la  impossible  to  show  any  damage  to  proi>erty  therein  under  legal  rules.  As 
was  said  by  the  court  in  that  case,  evidence  of  the  value  of  defendant's  prop- 
erty is  received  only  to  show  what  would  have  been  the  plaintiff's  station  in 
society  had  the  promise  been  fulfilled.  In  all  these  cases  where  breach  of 
promise  was  the  subject  of  the  action,  no  special  damages  to  property  were 
alleged,  and  It  is  clear  that  none  could  have  been  alleged.  Moreover  such  an 
action  partakes  more  of  the  nature  of  an  action  in  tort  than  an  action  on  con- 
tract. This  is  the  trend  of  the  argument  of  the  court  in  that  case,  and  in 
Oregin  v.  Brookljp^  OroeeUnon  By.  Co.,  75  N.  T.  196;  s.  c,  31  Am.  Rep.  459, 
that  case  is  distinguished  on  that  ground.  That  no  damage  to  property  can 
ever  be  shown  in  such  an  action  was  expressly  declared  by  the  court  in  Wade  v. 
KaUbflHeeh,  287:  "  The  controlling  consideration  is  that  it  does  not  relate  to 
property  interests,  but  to  personal  injuries.  In  ZabriMe  v.  Smith,  18  N.  Y. 
822;  8.  c,  64  Am.  Dec.  551,  Dbnio,  J.,  in  delivering  the  opinion  of  the  court, 
specifies  this  as  an  action  where  the  damages  consist  entirely  of  personal  suf- 
fering, and  cannot  therefore  be  revived." 

Actions  ex  deUoto. — All  actions  ex  deUeto  did  not  abate  at  common  law  on 
the  death  of  one  of  the  parties.  When  the  tort  committed  resulted  in  a  pain 
to  the  tort-feasor,  his  executor  or  administrator  could  be  made  to  reimburse 
the  injured  party  to  the  extent  of  the  benefit  received  by  the  defendant. 

In  JBambly  v.  TroU,  Cowp.  871,  Lford  Manbfibld  said:  "  But  when  besides 
the  crime  property  is  acquired  which  benefits  the  testator,  then  an  action  for 
the  value  of  the  property  shall  survive  against  the  executor.  *  *  *  So  far 
as  the  tort  itself  goes,  an  executor  shall  not  be  liable,  and  therefore  it  is  that 
all  public  and  private  crimes  die  with  the  offender,  and  the  executor  is  not 
chargeable;  but  so  far  as  the  act  of  the  offender  is  beneficial,  his  assets  ought 
to  be  answerable,  and  his  executor  therefore  shall  be  chargeable." 

In  Vittum  v.  Oilman,  48  N.  H.  416,  the  court  said:  "  But  if  by  the  wrong, 
property  is  acquired  by  the  wrong-doer  whereby  his  estate  is  benefited,  an 
action  in  some  form  will  lie  against  the  executor  to  recover  the  value  of  the 
property."  To  the  same  effect:  OramUh  v.  Plympton,  18  Mass.  454;  Nettles  v. 
lyOyley,  2  Brev.  27;  Arnold  v.  Lamar,  1  N.  0.  L.  Rep.  148.  See  also  Biggins 
V.  Bum,  9  Mo  600;  Penrod  v.  M&rrison,  2  P.  &.  W.  126;  Coleman  v.  Wood- 
worth,  28  Gal.  567. 

By  the  statute  of  4  Edward  III,  ch.  7,  an  action  "  de  bonis  asportatis  "  was 
given  executors  to  recover  the  value  of  property  taken  from  their  testators. 
See  Wms.  Ex*rs,  786-790. 
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In  this  condition  the  law  stood  at  the  time  of  our  separation  from  flg—t 
Britain.  The  Constitutions  of  many  of  the  States  have  adopted  the  ooamioii 
law  of  England  and  statutes  in  force  at  the  time  the  different  GonstitationB 
took  effect.  The  law  therefore  in  the  several  States  on  the  sabject  of  the 
survivability  of  actions  for  torts  is  to  l)e  determined  bj  a  reference  to  the  doc- 
trine stated  by  Lord  Maiybfield  in  HanMy  v.  TroU,  the  statute  of  Edward  in 
already  alluded  to,  and  such  statutory  enactments  as  have  been  adopted  by 
the  respective  States.  In  Hegerieh  v.  Keddie,  99  N.  T.  290;  s.  c,  62  Am. 
Rep.  25,  the  court,  after  referring  to  the  decision  of  Lord  Mansfield  and  the 
statute  of  Edward  III,  say:  '*  Under  the  clause  of  the  Constitution  tiMLUngr  the 
rules  of  the  common  law  the  law  of  the  State  it  must  be  held  that  these  rales 
still  determine  the  survivability  of  actions  for  torts  except  where  the  law  has 
been  specially  modified  or  changed  by  statute." 

The  spirit  of  interpretation  which  has  characterised  the  decisions  of  the  couts 
in  construing  the  early  statute,  and  all  subsequent  enactments  on  the  subject, 
has  been  one  of  great  liberality  in  favor  of  the  survival  of  actions.  If  an  action 
fell  within  the  spirit  of  the  law  it  was  held  to  survive,  although  the  liteittl 
interpretation  of  the  statute  would  not  comprehend  it. 

In  WiUon  v.  KntUdei/,  7  East,  184,  the  court  held  that  the  word  *<  trespsas'* 
was  to  be  construed  as  relating  not  merely  to  a  technical  trespass,  but  included 
any  act  by  which  the  value  of  property  was  lessened.  Lord  BLiiKNBOROnGH 
said:  "  It  is  a  very  ancient  statute,  passed  at  a  period  when  no  great  piedsioQ 
of  language  prevailed,  and  the  body  of  the  act  does  not  speak  of  actions  of 
trespass,  though  the  instance  put  is  proper  for  such  an  action,  but  it  speaks  of 
actions  for  a  trespass  done  to  the  testator^s  goods,  and  it  enacts  that  executors 
in  such  cases  shall  have  an  action  against  the  trespassers,  apparently  using  the 
word  trespass  as  meaning  a  wrong  done  generally  and  the  trespassers  as  wrong- 
doers." And  in  Baker  v.  OrandaU,  78  Mo.  584;  s.  c,  47  Am.  Rep.  126,  the 
court  held  that  this  statute  was  sufficiently  comprehensive  in  spirit  to  include 
an  action  for  deceit,  and  that  the  statutes  of  that  State  on  the  subject  of  the 
survivability  of  actions,  which  are  the  same  as  the  New  York  statutes,  were 
merely  declaratory  of  the  law  as  enacted  by  the  act  of  4  Edward  III.  See  also 
PcOer  v.  Van  Vranken,  86  N.  T.  267,  and  Bi$hop'$  case,  1  Anderson,  241. 

The  same  liberal  spirit  has  influenced  the  courts  of  the  different  States  where 
the  word  trespass  or  a  similar  expression  is  used  in  the  statute  declaring  what 
actions  shall  survive.  Ten  Byek  v.  Bunk,  81  N.  J.  L.  428;  Tiehmior  ▼.  ffa^m, 
41  N.  J.  L.  198;  Fhied  v.  Ilew  York,  etc.,  B.  Co,,  26  How.  Pr.  287;  WUhar  ▼. 
Brooke,  65  Me.  18;  Aldrieh  v.  mnoard,  8  R.  I.  126;  Ho(^9er  v.  Oorhetm,  45 
Me.  212  ;  Nutting  v.  Qoodridge,  46  Me.  81. 

It  will  be  seen  that  unless  the  language  of  the  statute  imperatively  requires 
such  a  construction,  it  will  be  interpreted  as  excluding  all  injury  to  feelings 
and  all  bodily  pain  suffered.  The  courts  will  not  presume  that  it  was  the  inten- 
tion of  the  legislature  to  confer  upon  a  personal  representative  a  cause  of  aotUm 
for  an  Injury  that  had  in  no  manner  affected  the  estate  of  the  decedent  unless 
the  words  of  the  act  preclude  any  other  construction. 

New  York  statntes. —  The  New  York  statute  provides  that  actions  "for 
wrongs  done  to  the  property,  rights  or  interests  of  another"  shall  snrvivvL 
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This  statute  has  been  repeatedly  before  the  New  York  courts  for  constmctioii, 
and  the  result  of  the  decisions  is  that  in  spite  of  the  comprehensiTe  language 
used,  it  is  held  to  ordain  the  surviyal  of  actions  for  wrongs  done  merely  to 
property  or  interests  in  property. 

In  Oregin  v.  Brooklyn  Orasttown  B.  Co.,  75  N.  Y.  Id2;  s.  c,  81  Am.  Rep.  4oO, 
the  court  said  with  reference  to  this  act:  "  The  rights  and  interests  for  torti- 
ous injuries  to  which  this  statute  preserves  the  right  of  action  have  frequently 
been  considered,  and  it  is  generally  conceded  that  they  must  be  pecuniary 
rights  or  interests  by  injuries  to  which  the  estate  of  the  deoeabed  is  diminished. " 

In  ffeg&rieh  v.  Keddie,  99  N.  Y.  264;  s.  c,  5d  Am.  Rep.  25,  this  language  is 
quoted  with  approval.  In  this  case  it  was  held  that  the  cause  of  action  con- 
ferred by  statute  upon  the  representatives  of  a  person  whose  death  has  been 
caused  by  the  negligence  of  another  would  not  survive  against  the  representa- 
tives of  the  person  whose  carelessness  caused  the  death.  The  decision  was 
based  upon  three  propositions:  First,  that  the  cause  of  action  was  created  by 
statute,  and  was  not  the  extension  to  the  representatives  of  a  cause  of  action 
vested  in  the  deceased;  second,  that  no  personal  interest  in  the  life  of  another 
is  a  property  interest;  and  third,  that  no  person  has  such  an  Interest  in  his  own 
life  as  will  constitute  property  in  any  legal  sense. 

The  statute  as  construed  decrees  the  survival  of  an  action  for  injuries  to 
property  interests  only.  The  interest  which  a  man  has  in  the  prolongation  of 
his  own  life  is  not  a  property  interest.  The  interest  which  a  person  has  in  the 
oontinuanoe  of  the  life  of  a  relative  is  not  a  property  interest.  Oreen  v.  Hudaon 
Mi/9W  B,  Co,,  28  Barb.  9;  Whitford  v.  Panama  Co.,  28  N.  Y.  465;  Eegerich  v- 
Keddie.  In  the  last  case  the  court  say,  at  page  266:  "It  would  seem 
unnecessary  to  cite  additional  authorities  to  the  effect,  that  as  the  law  stood  at 
the  adoption  of  the  statute,  neither  a  husband  nor  wife  had  such  an  interest  in 
the  life  of  their  respective  consorts  as  subjected  a  person  through  whose  negli- 
gent act  it  was  taken  to  the  charge  of  injuring  any  property  rights  possessed 
by  them."  The  interest  which  one  has  in  the  life  of  another  not  being  a  prop- 
erty interest,  the  action  would  not  survive  under  the  statute  considering  the 
action  as  one  newly  created;  and  on  the  other  hand  the  interest  wliich  one  has 
in  his  own  life  not  being  a  property  interest,  the  action  would  not  fall  within 
the  statute,  even  assuming  it  to  be  but  a  devolution  upon  the  representatives  of 
a  cause  of  action  existing  in  favor  of  the  decedent  before  his  death.  But  no 
cause  of  action  for  causing  death  can  exist  in  favor  of  the  party  himself  before 
his  death.     How  then  can  it  be  said  to  pass  to  his  representatives  ? 

Under  this  statute  the  following  actions  have  been  held  to  abate  by  death  : 
An  action  for  seduction.  People  v.  Tioga  Common  Pleas,  19  Wend.  78;  SoUidof 
V.  Parker,  28  Hun,  71 ;  an  action  for  breach  of  promise  to  marry,  Wade  v.  KaBh 
Jleiaeh,  58  N.  Y.  286;  s.  c,  17  Am.  Rep.  250;  for  fraud  in  Inducing  one  to  marry 
another  who  has  no  power  to  contract  a  valid  marriage,  Price  v.  Price,  75  N. 
Y.  244;  8.  c,  81  Am.  Rep.  468;  or  to  recover  damages  for  loss  of  support  by 
the  wife  under  the  Civil  Damage  Act,  Moriorty  v.  BarUeU,  99  N.  Y.  651;  or  to 
recover  damages  sustained  by  extending  credit  to  one  who  is  insolvent  under 
fraudulent  representations  respecting  his  financial  standing  made  by  a  third 
person,  ZabriMe  v.  Smiih,  18  N.  Y.  822:  s.  c,  64  Am.  Dee.  651.    This  last 
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caae  cannot  be  regarded  as  soond.  It  was  declared  bj  the  court  in  Pried  t.  i^. 
T.  0,  A  JJ.  R,  R.  Co,,  25  How.  Pr.  285,  to  hare  been  incorrectlj  decided,  mnd 
that  the  ooort  overlooked  the  statnte.  It  is  certainly  ovemiled  bj  the  d«eision 
In  Haight  ▼.  Haiffi,  19  N.  Y.  464,  where  the  court  held  that  a  cause  of  aeCicii 
for  damages  sustained  by  reason  of  fraudulent  representations  as  to  an  incum- 
bimnce  upon  real  property  survived  against  the  personal  representatives  of  the 
party  making  the  representations.  To  same  effect  Bond  v.  Smith,  4  Hun»  4S. 
Are  property  interests  injured  any  more  when  by  reason  of  fraudulent  state- 
ments a  person  has  been  compelled  to  pay  an  incumbrance  upon  property^  than 
when  because  of  such  a  statement  he  has  lost  money  or  property  by  giving 
credit  to  an  irresponsible  party?  The  decisions  which  hold  that  an  action  for 
seduction  does  not  survive  under  the  statute  are  likewise  unsound.  Are  not 
property  interests  directly  injured  by  the  loss  of  service,  and  the  expenses  at- 
tending confinement  ?  The  case  of  Cregin  v.  Brooklyn  Crowtown  B.  Co.,  is 
conclusive  on  this  point. 

In  ScoU  V.  Brovfn,  24  Hun,  520,  the  court  held  that  a  cause  of  action  against 
defendant's  testator  for  damages  to  plaintiff  by  causing  the  sickness  of  five  and 
the  death  of  three  of  his  children,  by  negligently  repairing  sewer  pipe,  whereby 
sewer  gas  was  suffered  to  escape  and  the  children  poisoned,  survived*  against 
testator's  executrix  as  to  damages  to  plidntiff*s  property,  expenses  necessaiily 
incurred  during  their  sickness,  etc. 

Massachusetts  statutes. — The  Massachusetts  statute  provides  for  the  sur- 
vival of  actions  for  damages  done  to  "real  or  personal  estate."  These  words 
have  uniformly  been  construed  by  the  Supreme  Court  of  that  State  as  relating 
to  and  including  only  actions  for  damage  to  specific  real  or  personal  property. 

In  Becid  v.  Hatch,  19  Pick.  47,  the  court  decided  that  an  action  for  fraudu- 
lently representing  an  irresponsible  person  to  be  solvent,  on  the  strength  of 
which  credit  was  extended  to  the  insolvent  and  damages  sustained  by  the 
creditor,  would  not  survive  the  death  of  the  defendant 

In  Cufnmin^B  v.  Bird,  115  Mass.  846,  plaintiff  alleged  that  by  reason  of  a 
libel  by  the  defendant  against  him  he  lost  a  lucrative  situation.  He  subse- 
quently died,  and  the  action  was  held  to  abate  by  his  death. 

In  Leggate  v.  MouUon,  115  Mass.  552,  the  plaintiff  averred  that  he  was  in- 
duced to  part  with  his  real  estate  by  reason  of  certain  fraudulent  representa 
tions  made  by  the  defendant.  The  right  to  maintain  the  action  was  held  to  be 
destroyed  by  plaintiff's  death,  the  court  saying :  "  It  is  argued  that  within  the 
meaning  of  the  statutes  this  is  a  damage  done  to  the  estate  of  the  intestate  be- 
cause she  was  induced  by  the  fraud  of  the  defendant  to  convey  it  to  one  who 
unjustly  deprived  her  of  the  payment  therefor.  The  statute  however  intended 
to  give  a  remedy  which  should  survive  only  for  injuries  of  a  specific  character 
to  real  or  personal  estate,  and  does  not  include  actions  for  damages  for  frauds 
committed  upon  the  intestate  by  which  she  might  have  been  induced  to  part 
with  her  property  at  less  than  its  value,  or  so  to  conduct  herself  on  account  of 
the  confidence  reposed  by  her  in  the  party  thus  deceiving  her  as  to  diminish 
her  property." 

BDtsoioi  statute. —  The  Missouri  statute  is  the  same  as  that  of  New  York- 
In  JameM  v.  Ohri&tg,  18  Mo.  152,  it  was  held  that  an  action  against  a  common 
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carrier  bj  a  father  for  damages  on  aoooont  of  the  death  of  his  son  suryiTed. 

See  also  H%ggiin$  v.  Breeiy,  9  Mo.  497.    But  see  Stanley  v.  Vogel,  9  Mo.  App. 

100. 
In  Baker  v.  CrandaU,  78  Mo.  684;  s.  c.»  47  Am.  Rep.  126,  the  court  held  thai 

an  action  for  deceit  would  lie  under  that  statute,  and  eren  argued  that  the  ac- 
tion would  lie  under  the  act  of  Edward  III.  This  is  opposed  to  the  decision  in 
Zabriekie  v.  SmUh,  and  is  in  harmony  with  the  ruling  in  Height  y.  Hofyt,  Its 
soundness  cannot  be  assailed. 

Rule  after  verdioL —  Where  one  of  the  parties  to  an  action  that  abates  on 
the  death  of  either  partj  dies  after  rerdict  and  before  judgment,  the  action  does 
not  survive,  and  no  Judgment  can  be  entered.  Of  course,  the  Judgment,  if  en* 
tered  at  all,  must  be  entered  in  the  name  of  the  deceased  party  or  against  him, 
there  being  no  authority  to  permit  a  judgment  in  tort  to  be  entered  in  favor  of 
or  against  the  personal  representatives  of  the  decedent,  and  In  the  absence  of 
special  circumstances  warranting  the  entry  of  the  Judgment  nunc  pro  tune  as 
of  a  time  anterior  to  the  death  of  the  deceased  party,  no  Judgment  could  be 
entered  in  favor  of  or  against  such  deceased  party.  That  the  action  abated  in 
such  a  case  was  held  in  Ireland  v.  Ohamprheye,  4  Taunt.  885*,  More  ▼.  BenneU, 
«5  Barb.  888;  Wood  v.  Phillipe,  11  Abb.  Pr.  (N.  S.)  1. 

But  where  the  delay  after  verdict  and  before  the  entry  of  judgment  is  caused 
by  the  court,  the  court  to  prevent  a  wrong  being  done  to  the  successful  party 
by  its  own  delay  will  direct  that  the  Judgment  be  entered  as  of  the  time  when 
the  verdict  was  rendered,  and  before  the  death  of  the  deceased  party.  Perry 
Y.  WUeon,  7  Mass.  895;  Anonymous,  1  Hayw.  (N.  C.)  600;  Long  v.  BUeheoek, 
8  Ohio,  274;  Gaines  v.  Coon,  2  Dana,  281;  KeOey  v.  BOey,  106  Mass.  841; 
Tieyeroea  v.  Grant,  4  Com.  PI.  Div.  40;  s.  c,  80  Eng.  Rep.  898;  Byghtmyre  v. 
Durham,  12  Wend.  245. 

In  SpHngfleld  v.  Woreeeter,  2  Cush.  52,  the  court  permitted  a  Judgment  under 
a  penal  statute  to  be  entered  subsequently  to  the  repeal  thereof  where  a  verdict 
had  been  rendered  before  the  repeal,  and  the  entry  of  the  judgment  was  de- 
layed by  the  court  reserving  for  consideration  certain  questions  of  law. 

Ooodltion  on  granting  new  trlaL — In  England  the  court,  on  granting  a  new 
trial  in  actions  which  do  not  survive,  sometimes  imposes  upon  the  defendant 
the  condition  that  the  death  of  either  party  shall  not  work  an  abatement  of  the 
action.  Grifflth  v.  WUliofne,  1  Cromp.  &  Jnr.  47;  Palmer  v.  Cohen,  2  B.  &  Ad. 
960.  But  in  each  of  these  cases  it  would  seem  that  the  granting  of  the  new 
trial  rested  in  the  discretion  of  the  court,  and  the  new  trial  was  awarded  as  a 
judicial  favor  or  indulgence,  and  not  as  a  matter  of  absolute  right.  It  cannot 
be  the  law  that  where  the  defendant  has  an  undeniable  legal  right  to  a  new 
trial,  the  court  can  impose  terras  that  death  shall  not  cause  the  action  to  abate' 
as  a  condition  on  which  the  new  trial  will  be  granted. 

In  Grifflth  v.  WUHams,  the  action  was  for  breach  of  promise.  On  the  hear, 
ing  of  a  motion  for  a  new  trial  it  was  urged  that  the  application  should  be  de- 
nied because  the  plaintiff  had  died  since  the  entry  of  judgment,  and  that  after 
the  verdict  had  been  set  aside  the  action  would  abate.  Bnt  the  court  replied 
to  this  argument  that  on  granting  the  new  trial  it  could  impose  upon  the  de« 
fendant  the  condition  that  on  the  new  hearing  the  verdict  and  judgment  should 
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be  entered  as  of  the  time  wlien  the  firat  trial  was  had.  The  caae  of  Paimer  ▼. 
Cohen  was  an  action  for  libel.  The  court  reached  the  same  conclusion.  It 
will  be  noticed  that  in  all  the  eases  where  sach  terms  have  been  imposed  the 
defendant  has  not  been  insisting  upon  a  legal  right,  but  has  been  before  the 
court  in  the  position  of  a  suppliant,  asking  the  indulgence  of  the  court. 

In  Amea  v.  Webbera,  10  Wend.  576,  the  defendant  in  an  action  for  an  escape 
made  an  application  to  put  the  case  oyer  the  term  on  the  ground  of  the  absence 
of  a  material  witness.  It  appearing  that  defendant  was  afflicted  with  a  fatal 
maladj,  the  court  required  the  defendant  to  stipulate  that  the  action  should 
not  abate  by  his  death  before  the  next  trial.  On  motion  to  set  aside  the  stipu- 
lation given  under  this  requirement,  the  court  held  that  the  condition  was  prop- 
erly imposed. 

In  Cox  V.  N,  r.  (7.  A  JJ.  R.  K  Co,,  68  N.  T.  414,  the  defendant  moved  to 
have  the  case  put  over  the  term.  The  court  decided  that  the  motion  should  be 
granted  only  on  condition  that  the  counsel  for  the  defendant  stipulated  that  in 
case  of  the  death  of  the  plaintiff  before  final  judgment,  the  action  should  not 
abate.  This  stipulation  was  signed  by  the  defendant's  counsel.  Subsequently 
the  case  was  tried  and  plaintiff  recovered  a  verdict,  and  Judgment  thereon  was 
duly  entered.  The  verdict  and  judgment  were  afterward  set  aside;  and  before 
another  trial  could  be  had,  the  plaintiff  died.  On  the  new  trial  defendant 
moved  to  dismiss  the  action  on  the  ground  of  abatement  by  plaintiff's  death. 
The  stipulation  was  then  offered  in  evidence  and  the  motion  denied.  On  ap- 
peal the  Court  of  Appeals  affirmed  the  decision  of  the  court  below.  After  re- 
viewing the  cases  on  the  subject  the  court  say:  "  These  cases  we  think  suffi- 
ciently establish  the  power  of  the  court  to  annex  the  condition  imposed  in  this 
case,  and  to  make  it  effectual  by  allowing  the  case  to  proceed  after  the  death 
of  the  plaintiff  in  his  name,  taking  no  notice  of  that  fact."  While  the  case 
does  not  disclose  the  order  which  fixed  the  t«rms  in  which  the  requirement  to 
stipulate  against  abatement  by  death  was  incorporated,  yet  the  court  assnmed 
all  through  the  opinion  that  the  giving  of  the  stipulation  was  not  the  merely 
voluntary  act  of  the  counsel  for  defendant,  but  was  executed  under  and  in 
pursuance  of  the  terms  of  the  order  which  permitted  the  case  to  be  put  over 
the  term.  Indeed  the  court  expressly  refused  to  pass  upon  the  validity  of 
such  a  stipulation  where  there  Is  no  order  requiring  it  to  be  given.  '*  We  are 
not  called  upon  to  consider  or  decide  whether  a  bare  agreement  of  parties  not 
made  in  a  pending  litigation,  or  with  the  sanction  of  the  court,  that  an  existing 
cause  of  action  which  abates  on  the  death  of  one  of  the  parties  shall  survive, 
can  be  enforced."  But  in  OarUngton  v.  Clutton,  1  Call  (Va.),  452,  it  was  held 
that  such  an  agreement  is  valid,  and  prevents  the  abatement  of  an  action  which 
would  otherwise  abate. 

Rule  after  Judgment* —  After  jud^nnent  the  death  of  neither  party  abates  the 
action  so  far  as  an  appeal  or  writ  of  error  is  concerned.  The  defeated  party 
may  appeal,  even  though  the  action  will  abate  after  the  Judgment  has  been  set 
aside.  Carrott  v.  Bame,  7  OIU  (Md.),  84;  Bunu  v.  SUmton,  84  Miss.  580; 
WdipoU  V.  SmiUh,  4  Blackf.  (Ind.)  151;  Cto  v.  WhUfidd,  18  Ala.  788;  CHStib9  v. 
Bdcher,  80  Tex.  80;  Wood  v.  PhSmpa,  11  Abb.  Pr.  (N.  8.)  1;  Wren  v.  Mom, 
7  HI.  72;  Danforih  v.  Danforth,  111  HI.  986:  Thompaon  v.  Central  R,  Co,, 
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60  Ga.  120;  Kimbraugh  v.  MiteheU,  1  Head,  689;  Comitoek  ▼.  Dodge,  48  How. 
Pr.  97;  AUanHc  Dock  Oa.  v.  Mayor,  58  N.  T.  04;  Spooner  v.  Keder,  51  N.  T. 
527-586;  Shitfer  ▼.  Shitfer,  80  Mich.  168. 

In  Oox  V.  WhUfiM,  the  oonrt  sets  of  a  writ  of  error  sued  oat  bj  a  defendant 
against  whom  a  judgment  in  an  action  which  does  not  survive  is  rendered :  *  *The 
proceeding  becomes  a  new  action.  The  defendant  below  becomes  the  actor 
here,  and  the  original  cause  of  action  has  become  merged  in  the  judgment  to 
reverse  which  is  the  object  of  the  present  action.  If  then  the  judgment 
which  is  complained  of  as  erroneous  surviyes,  the  cause  of  action  as  to  the  writ 
of  error  survives." 

In  Wren  v.  Mou  the  court  decided  that  a  wife  against  whom  a  decree  of  di- 
vorce had  been  granted,  might  after  the  death  of  her  husband  prosecute  a  writ 
of  error  to  reverse  the  decree.  The  reasons  for  such  a  rule  are  stated  with  great 
clearness  and  precision  in  this  case  :  "The  plaintiff  in  error  complains  that  she 
has  been  injured  by  an  erroneous  decree.  If  so  she  ought  to  find  a  remedy  by 
writ  of  error;  for  although  by  the  death  of  the  complainant  the  parties  were 
divorced  and  no  further  proceedings  could  be  had,  yet  the  mode  of  effecting 
the  same  object  by  a  decree  will,  if  erroneous,  unjustly  deprive  the  plaintiff  in 
error  of  all  right  in  dower  or  interest  in  the  personalty.  It  is  plain  therefore 
that  she  may  be  greatly  aggprieyed  by  the  decree  if  erroneous.  If  aggrieved 
she  ought  to  find  a  remedy  by  appeal  or  writ  of  error."  In  that  case  all  the 
parties  who  might  be  affected  by  a  reyersal  of  the  decree  were  brought  before 
the  court.  So  they  were  in  8h<tfer  y.  Shaftfr,  80  Mich.  168,  where  the  appeal 
was  heard  after  the  husband's  death.  And  in  Banforth  v.  Damforih  the  court 
said  in  an  action  of  the  same  nature,  and  in  which  substantially  the  same  ques» 
tion  was  involved  :  "But  where  a  decree  of  divorce  has  been  improperly  ob- 
tained, and  the  proceedings  are  erroneous,  the  party  whose  property  rights  have 
been  injuriously  affected  by  such  decree  ought  not  to  be  concluded  by  reason 
of  the  subsequent  death  of  the  other  party.  While  both  parties  live,  a  writ  of 
error  lies  to  reverse  an  erroneous  decree  of  diyoroe,  the  effect  of  which  is  to  re- 
store both  parties  to  their  former  status  of  husband  and  wife  in  law;  and  after 
the  death  of  one  it  ought  to  lie  in  favor  of  the  other  party,  not  for  the  same 
purpose,  but  to  restore  the  surviyor  to  his  or  her  rights  of  property  divested 
erroneously  by  the  decree." 

In  Shafer  y.  Shafer,  80  Mich.  168,  the  court  held  that  the  wife  might  go  on 
with  an  appeal  granting  a  diyoroe  although  her  husband  had  died  since  the 
rendering  of  the  decree;  and  that  the  heirs  and  personal  representatives  must 
be  made  parties  to  the  appeal. 

The  personal  representatives  of  a  person  in  whose  favor  a  judgment  has  been 
rendered,  but  subsequently  set  aside,  may  seek  by  appeal  to  re-establish  the 
original  judgment,  eyen  after  his  death  in  a  case  where  death  abates  the  action. 
This  was  held  by  the  New  York  Court  of  Appeals  in  Wood  y.  Phillips,  11  Abb.  Pr. 
(N.  S.)  1.  The  New  York  Code  permits  a  judgment  in  an  action  sounding  in  tort 
to  be  entered  after  the  death  of  either  party  where  they  both  survive  the  render- 
ing of  the  yerdict  Code,  §  768.  The  verdict  in  this  case  was  rendered  before 
death,  but  it  was  subsequently  set  aside  and  judgment  was  never  entered. 
The  Court  of  Apx>eals  held  that  under  the  provision  of  the  Code  authorizing  the 
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entry  of  the  jadgment  in  the  name  of  the  deceased  party,  the  verdict  became 
aaseta,  the  same  as  a  judgment  under  the  common-law  role  entered  befors 
death  would  become  assetSt  and  that  the  personal  representatives  were 
vested  with  the  right  to  appeal  for  the  purpose  of  reinstating  the  verdict  set 
aside.  But  after  the  judgment  which  is  binding  on  the  defendant  or  bis  repi  e 
sentatives  is  finally  set  aside  or  reversed,  no  new  trial  can  be  had,  for  then 
the  case  stands  as  though  no  trial  had  ever  been  had  and  no  judgment  ever 
entered,  and  of  course  the  action  abates.  The  parties  are  placed  in  the  same 
situation  they  would  have  occupied  had  the  case  never  been  tried,  and  when 
the  death  of  either  party  is  established,  the  cause  of  action  is  forever  gone.  All 
of  the  cases  enunciate  this  doctrine.  Cox  v.  Wldtman,  18  Ala.  787;  MarrUon 
V.  Moseley,  31  Tex.  608;  Benjamin  v.  QmiOi,  17  Wend.  308;  Wood  v.  PhilUpt; 
Conutock  V.  Dodge,  48  How.  Pr.  97;  Spooner  v.  KmUt,  51  N.  Y.  527-586; 
Wren  v.  Moss,  7  111.  72;  Danforth  v.  DanfoHh,  111  111.  286;  Kd9ey  v. 
Jewett^  84  Hun,  11.  Of  course  the  judgment  is  not  destroyed  by  the  death  of 
either  party.  So  long  as  that  particular  judgment  stands,  the  action  is  not 
affected  by  the  death  of  the  plaintiff  or  the  defendant.  Long  v.  SUeheoek,  8 
Ohio  St.  274;  Taneg  v.  Edvwrds,  26  Tex.  224;  0M$  v.  Belcher,  80  Tex.  80; 
Cox  V.  Whitfield,  18  Ala.  738.  But  it  has  been  held  that  an  award  is  not  a  jndg 
ment  within  the  meaning  of  this  rule,  even  though  the  statute  provides  that 
an  award  shall  have  the  effect  of  a  judgment  and  be  a  Hen  on  real  estate. 
Miller  v.  Umbehower,  10  Serg.  &  R.  81. 

Action  of  divoroe.  —  The  action  for  divorce  cannot  be  regarded  as  coming 
under  the  head  of  an  action  for  a  tort,  but  it  has  been  held  that  the  death  of 
either  party  before  final  decree  abates  the  action.  Bwald  v.  Corhett,  82  Cal. 
493;  Pearson  v.  Darrington,  82  Ala.  257;  Swan  v.  Harrimm,  2  Coldw.  584; 
Wren  v.  Mou;  Danforth  v.  Damforth;  MtOwrUig  v.  MeCfurUg,  00  Md.  185;  8. 
c,  45  Am.  Rep.  717.  The  subject  matter  of  such  an  action  Is  the  dissolution 
of  the  marriage  relation  existing  between  husband  and  wife.  The  effect  which 
the  decree  of  divorce  has  upon  property  interests  is  merely  incidental.  Courts 
do  not  entertain  jurisdiction  of  divorce  suits  for  the  sole  purpose  of  divesting 
inchoate  rights  in  property  growing  out  of  the  marriage  relation.  The  only 
object  of  the  action  is  to  annul  the  status  of  the  parties  as  husband  and  wife 
because  one  of  them  had  forfeited  his  or  her  right  to  have  it  continued. 

In  Danforth  v.  Dcmforih,  111  HI.  286,  it  was  held  that  the  defendant's  death 
after  trial,  but  before  judgment,  will  not  abate  the  suit,  and  that  the  right  of 
one  against  whom  a  decree  of  divorce  has  been  erroneously  granted  is  not  de- 
feated by  the  death  of  the  other  party  pending  the  appeal.     The  court  said: 

'*  But  it  is  urged,  that  conceding  the  foregoing  to  be  good  law,  it  has  no 
application  to  a  suit  for  a  divorce.  It  is  claimed  that  the  death  of  either  par^ 
puts  an  end  to  all  further  legal  proceedings.  This  is  true  where  the  death 
takes  place  before  any  final  decree  of  divorce.  Moald  v.  Corbett,  82  Cal.  498; 
Swan  v.  Harrison,  2  Coldw.  584;  Pearson  v.  Darrington,  82  Ala.  227.  But 
where  a  decree  of  divorce  has  been  improperly  obtained,  and  the  proceedings 
are  erroneous,  the  party  whose  property  rights  have  been  injuriously  affected 
by  such  decree  ought  not  to  be  concluded  by  reason  of  subsequent  death  of  the 
•ther  party.    While  both  parties  live,  a  writ  of  error  lies  to  reverse  an  em>- 
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neoos  decree  of  divorce,  the  effect  of  whicli  is  to  restore  both  parties  to  tlieir 
fonner  skUu$  of  husband  and  wife  in  law,  and  after  the  death  of  one  it  ought 
to  lie  in  favor  of  the  other  party,  not  for  the  same  purpose,  but  to  restore  the 
survivor  to  his  or  her  rights  of  property  divested  erroneously  by  the  decree. 
On  the  reversal  of  a  decree  of  divorce,  the  parties  will  be  placed  in  a  position 
they  occupied  before  the  decree  was  entered,  and  if  one  of  them  has  died 
between  the  date  of  the  decree  of  divorce  and  its  reversal,  the  survivor  pro- 
curing the  reversal  will  be  entitled  to  all  rights  of  succession  or  dower,  and 
the  like,  in  the  estate  of  the  other,  the  same  as  if  no  divorce  had  ever  been 
had.     Wren  v.  Mosm,  7  111.  72. 

"  If  then  the  appellant  could  have  prosecuted  her  appeal  or  writ  of  error  to 
reverse  the  decree  of  divorce  even  after  her  husband's  death,  and  thus  remove 
the  bar  of  that  decree  to  the  assertion  of  her  property  rights  as  widow  of  the 
deceased,  no  reason  is  seen  why  she  may  not  do  the  same  thing  where  her 
husband  dies  after  the  appeal  is  taken  or  writ  of  error  brought,  and  after  the 
cause  is  submitted.  The  most  that  can  be  said  of  the  entry  of  final  judgment 
after  the  death  of  the  appellee  is,  that  it  was  irregular  and  informal.  No  valid 
objection  can  be  urged  to  its  substantial  justice." 

Death  having  wrought  what  was  sought  to  be  accomplished  by  the  action, 
nothing  remains  to  warrant  its  continuance.  It  has  been  held  that  imprison- 
ment for  life  abates  an  action  for  tort  the  same  as  death.  Freeman  v.  Frank, 
10  Abb.  Pr.  871.  If  the  death  precedes  the  action  and  appears  on  the  face  of 
the  complaint,  the  question  of  abatement  may  be  raised  by  demurrer.  LeggaU 
V.  MtndUm,  115  Mass.  552;  Hegerieh  v.  Keddie,  90  N.  T.  268,  or  by  plea  in 
abatement  or  at  the  trial  without  any  plea.  Baltimore^  etc,,  B.  Co,  v.  JHtehie, 
81  Md.  141. 

But  suppose  the  deaili  cK-cura  after  the  commencement  of  the  action,  when 
should  the  question  be  presented  ?  That  it  may  be  raised  on  the  motion  to 
have  the  personal  representatives  of  one  of  the  parties  made  parties  is  clear. 
All  of  the  authorities  agree  on  this  proposition.  Wade  v.  Kalbfleiech;  Oregin 
T.  Brooklyn  Croeetown  R  Co. ;  Price  v.  Price;  Moriority  v.  BartUU,  W  N.  T. 
651;  J^kee  v.  Stickney,  96  N.  Y.  828. 

But  in  those  jurisdictions  in  which  the  mere  death  of  a  party  where  the  cause 
of  action  survives  does  not  abate  the  action,  and  where  the  personal  representa- 
tives may  in  a  proper  case  be  substituted  on  motion,  will  the  failure  to  oppose 
the  motion  on  the  ground  that  the  cause  of  action  does  not  survive,  and  the 
failure  to  appeal  from  the  order  if  It  permits  the  continuance  of  the  action  in 
fikvor  of  or  against  the  personal  representatives,  operate  as  a  bar  to  the  raising 
of  the  question  on  the  trial  ?    It  would  seem  not. 

Action  of  replevin.  —  At  common  law  and  under  the  statute  4  BSdward  III, 
the  death  of  the  defendant  abated  an  action  for  replevin  whether  pending  or 
not  yet  conmienced.  Potter  v.  Van  Vranken,  80  N.  T.  627;  ffambly  v.  Trott, 
Gowp.  871;  Mellen  v.  Baldmn,  4  Mass.  871;  Lahey  v.  Brady,  1  Daly,  448; 
WMw'emfre  v.  TJndtrhm,  lOWend.  447;  BwrkU  v.  Lmcc.  1  N.  T.  168;  EoplwM 
Y.  Adame,  6  Doer,  685. 

In  BoberU  v.  Mofreen,  28  Hun,  486,  the  court,  after  referring  to  the  change 
which  has  been  wrought  in  the  law  of  the  survivability  of  actions  by  the  New 
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York  statate,  said  with  regard  to  the  ahatement  of  that  action  which  wae  an 
aetton  of  replevin:     "  If  it  was  necessary  for  the  determination  of  ihia  appeal 
to  dedde  the  question  we  should  hesitate  long  before  holding  that  the  death 
of  Edward  T.  Marsen  (the  defendant)  caused  the  abatement  of  the  action/' 
That  this  opinion  of  the  court  is  correct  cannot  be  doubted.     But  even  at  com- 
mon law  the  action  of  replevin  might  be  maintained  against  the  personal  repre^ 
sentativesof  the  person  who  had  wrongfully  possessed  himself  of  the  property 
in  his  life-time,  provided  such  personal  representatives  themselves  were  in 
possession  of  the  property.     Miuon  v.  Dtdo^ri,  Sir  Wm.  Jones  Rep.  178;  Patter 
V.  Van  Vranken,  86  N.  Y.  027.     In  the  first  case  the  court  said:    *<  But  if  the 
executor  have  the  goods  in  his  possession  then  detinue  would  lie  against  him 
upon  his  own  possession."    It  seems  to  be  undisputed  that  the  death  of  the 
plaintiff  or  of  the  party  from  whom  the  property  is  taken  will  not  work  the 
destruction  of  an  action  of  replevin.     Potterv.  Van  Vranken;  Laktyj.  Brady; 
OounieiB  ofBuUand^s  case,  1  Gr.  Ells.  878;  Berwick  v.  Afidrewi,  2  Ld.  Raym. 
978-4;  BMop  of  CovmUry  and  LitchfieUTe  case,  1  Anderson  R.  241.    In  this 
last  case  the  court  pursued  the  same  liberal  course  in  construing  the  act  of 
Edward  III,  as  was  adopted  in  Wileon  v.  KeeMey,  7  East,  184,  by  Lord  Ellen- 
BOBOUGH.     The  court  said  that  where  the  testator  had  been  wrongfully  de- 
prived of  his  property,  it  was  the  spirit  and  meaning  of  the  act  that  the  execu- 
tor should  have  any  action  which  the  testator  could  have  had  if  living.     The 
law  on  this  whole  subject  of  the  abatement  and  survivability  of  actions  of 
replevin  is  clearly  summed  up  by  Chief  Justice  Parsons  in  MeUen  vl  Baidtein, 
4  Biass.  480,  which  may  be  considered  the  leading  case  in  this  country  on  the 
subject.    He  says:     "  In  replevin  the  ground  of  action  for  the  plaintiff  is  his 
property,  either  general  or  special,  and  a  tortious  violation  of  his  right  of  prop- 
erty by  the  defendant.     The  defendant  is  therefore  charged  with  a  tort  which 
cannot  survive  against  his  executor  or  adminiiBtrator.     *    *    *    Buttheexecu 
tor  or  administrator  of  a  plaintiff  in  replevin  may  come  in  and  prosecute, 
because  the  chattels  of  the  deceased  being  vested  in  him  by  the  law,  he  might 
sue  a  replevin  against  the  defendant  who  had  unlawfully  taken  them  and  this 
within  the  equity  of  the  statute  of  4  Edward  III." 

In  Johneon  v.  JSltoood,  82  N.  Y.  882,  a  novel  question  was  decided.  The 
action  was  brought  to  restrain  defendant  from  entering  upon  certain  property 
claimed  to  be  owned  by  plaintiff  and  from  cutting  timber  thereon.  The  defend- 
ant died  and  the  action  was  subsequently  dismissed  for  want  of  prosecution. 
Defendant's  administratrix  then  moved  for  an  order  of  reference  to  ascertain 
and  assess  the  damages  which  defendant  had  sustained  by  reason  of  a  tempo- 
raiy  injunction  which  had  been  granted  in  the  action.  On  appeal  the  court 
held  that  the  action  being  purely  personal  in  its  nature,  did  not  survive  the 
death  of  the  defendant,  and  that  therefore  the  court  had  no  authority  to  order 
that  the  defendant's  damages  be  assessed.  The  court  said:  "The  plaintiff 
claims  that  no  order  of  reference  could  be  made  in  this  case,  for  the  reason 
that  the  action  abated  in  consequence  of  the  death  of  the  defendant  before  any 
trial,  and  that  the  cause  of  action  did  not  survive.  It  is  evident  that  if  the 
plaintiff  had  succeeded  in  maintaining  a  right  to  the  injunction  order  after  the 
defendant's  death,  no  judgment  could  have  been  entered  agidnst  the  defend- 
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ant;  nor  is  It  apparent  in  what  manner  his  repreaentatlYes  could  hare  been 
restrained  in  this  action.  The  acts  of  the  defendant,  in  interfering  with  the  lots 
in  qneetion,  were  of  a  character  purelj  personal  to  himself,  and  the  restraint 
upon  him  hj  injunction  was  at  an  end  upon  his  decease,  and  the  maxim,  aeUo 
permmaUt  morUwr  cum  p&nona  applies.  As  the  action  became  abated  and  did  not 
Bttrviye  upon  the  death  of  the  defendant  against  his  heirs  or  representatives, 
there  was  no  anthorit  j  in  the  court  to  direct  its  discontinuance  or  to  make  any 
other  order  than  that  it  be  deemed  abated  bj  such  death.  Tt  follows  from  what 
has  already  been  remarked,  that  the  order  of  reference  to  ascertain  the  damages 
cannot  be  sustained  without  a  violation  of  a  well -settled  and  sound  rule  of  law, 
and  it  would  therefore  be  impossible  to  continue  the  action  for  any  purpose.'* 

See  BuneU  v.  QunJbury,  87  Ohio  St.  872;  s.  c,  41  Am.  Rep.  528;  IHver$ep  v. 
Smith,  108  ni.  878;  s.  c,  42  Am.  Rep.  14;  LewU  v.  8t,  Lauia,  etc,,  E.  Co.,  09 
Mo.  495;  s.  c,  21  Am.  Rep.  885. 

The  following  also  do  not  survive:  Action  for  enticing  away  anotiier's  ser- 
vant. Huff  V.  WatkiiM,  20  S.  C.  477.  Against  a  trustee  of  a  corporation  for  a 
statutory  penalty  for  failure  to  file  a  report,  Stokes  v.  Stickney,  96  K.  T.  828. 
For  surgical  mal-practice,  Jenkins  ▼.  Prench,  58  N.  H.  582. 

An  action  for  being  removed  from  office  without  a  hearing  survives.  Hinee 
V.  Diet,  of  Columbia,  4  MacArth.  141. 

In  WUters  v.  Foster,  arcuit  Court,  Vermont,  March  18,  1886,  26  Fed.  Rep. 
787,  it  was  held  that  under  the  laws  of  Vermont,  an  action  against  a  director 
of  a  national  bank  for  negligent  performance  of  duty  in  not  requiring  a  bond 
from  the  cashier,  and  otherwise  mismanaging  the  a£Eairs  of  the  bank,  abates 
by  his  death,  and  cannot  be  revived  against  his  administrator.  The  court  said: 
"  The  statutes  of  Vermont  applicable  to  this  case  provide  that  actions  of  tres- 
pass and  trespass  on  the  case,  for  damages  done  to  real  and  personal  estate, 
shall  survive.  Rev.  Laws,  g  2188.  This  statute  is  not  any  more  broad  than 
the  English  statute  of  4  Edw.  Ill,  chap.  7.  *  *  *  The  ground  of  the  ora- 
tor's claim  against  the  intestate  was  his  personal  and  official  guilt,  not  the 
misappropriation  or  misapplication  of  any  property  of  the  bank  in  his  posses- 
sion, nor  the  interference  by  him  with  any  property  of  the  bank  in  possession 
or  in  action,  but  the  omission  of  duties  which,  if  performed,  might  benefit  the 
assets  of  the  bank.  In  Hambly  v.  TroU,  Cowp.  872,  Lord  Maitbfield  said: 
'  All  private  criminal  injuries  or  wrongs  as  well  as  public  crimes  are  buried 
with  the  offender.'  There  are  many  cases  under  such  statutes  where  it  is 
held  that  actions  resting  upon  such  personal  wrong-doing,  although  followed 
by  pecuniary  damage,  do  not  survive.  Baily  v.  Berily,  1  Ld.  Raym.  71,  which 
was  for  neglect  to  return  a  cow  taken  for  agistment;  StMins  v.  Palmer,  1 
Pick.  71,  which  was  for  breach  of  promise  of  marriage;  Holmes  v.  Moore,  5 
Pick.  257,  which  was  for  diverting  water  from  a  mill;  Read  v.  na;tch,  19  Pick. 
47,  which  was  for  fraudulently  recommending  a  trader  to  credit;  Barrett  ▼. 
Oopeland,  20  Vt.  244,  which  was  for  making  a  false  return  as  constable:  Hen- 
show  V.  MiUcr,  17  How.  212,  which  was  for  a  false  representation  as  to  credit; 
»nd  WinhaU  v.  Sawyer,  45  Vt.  466,  which  was  for  unlawfully  transporting  a 
pauper  into  a  town  to  charge  the  town  with  her  support.  There  are  no  cases 
which  have  been  cited  or  noticed  that  are  really  to  the  contrary." 
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A  liability  dlBchaiged  in  bankraptcj  is  not  revived  bj  the  debtor'B  SATlng:  "I 
do  not  intend  70a  shall  lose  it;  I  will  make  it  all  right"    (8te  noie,p.  548.) 

ACTION  for  breach  of  coyenant.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

B.  M.  Cobb  and  O.  W.  Waikins,  for  appellant 

J,  B.  Kenner,  J,  L  Dille  and  L.  M.  Xind$,  for  appellee. 

NiBLAOK,  J.  Prior  to  1873  one  Corey  owned  a  tract  of  land  in 
Huntington  county,  and  while  such  owner  he  executed  a  mortgage 
upon  it  to  one  Haynes.  Afterward  William  H.  Meech,  the  appel- 
lant in  this  cause,  became  the  owner  of  the  same  tract  of  land  as 
the  remote  grantee  of  Corey.  During  the  year  1873  Meech  sold 
and  by  warranty  deed  conveyed  the  land  to  William  Lamon,  the 
appellee.  In  December,  1877,  Haynes  commenced  an  action  in  the 
Huntington  Circuit  Court  against  Lamon  to  foreclose  his  mortgage, 
and  thereafter  obtained  a  decree  of  foreclosure  and  an  order  for  the 
sale  of  the  land.  In  March,  1879,  the  land  was  sold  at  sheriff's  sale^ 
and  Haynes  became  the  purchaser,  receiying  a  sheriff^s  deed  there- 
for after  the  expiration  of  a  year  from  the  time  of  his  purchase. 

This  action  was  commenced  by  Lamon  against  Meech  in  October, 
1881,  for  a  breach  of  the  coyenants  contained  in  the  latter's  deed. 

Meech  answered  that  on  the  30th  day  of  April,  1^78,  he  was 
adjudged  a  bankrupt,  and  on  the  31st  day  of  December,  1879,  had 
received  his  final  discharge  in  bankruptcy.  Lamon  replied  an 
express  promise  by  Meech  to  pay  the  damages  he  had  sustained 
after  the  latter's  discharge  in  bankruptcy. 

A  jury  returned  a  general  verdict  in  favor  of  Lamon,  and  answered 
special  interrogatories  as  follows* 

'*  First.  When  was  the  new  promise  made,  if  any,  to  pay  the 
indebtedness  in  suit?  Answer.  Promise  made  after  defendant  filed 
his  petition  in  bankruptcy. 
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"  Becond.  What  wti8  the  precise  language  of  the  new  promise? 
Answer.  '  I  do  not  intend  yon  shall  lose  it;  I  will  make  it  all  right' 

"Third.  To  whom  were  the  words  spoken?  Answer.  They  were 
spoken  to  the  plaintifF  in  the  presence  of  L.  P.  Milligan." 

The  bill  of  exceptions  shows  that  these  interrogatories  were  prop- 
erly submitted  to  the  jury  by  the  court,  and  that  is  sufficient  to 
establish  the  fact  here  that  they  were  so  submitted. 

Meech  moved  for  judgment  in  his  favor  upon  the  answers  to  the 
special  interrogatories,  notwithstanding  the  general  verdict,  but  his 
motion  was  overruled.  He  then  moved  for  a  new  trial  upon  the 
ground,  amongst  others,  that  the  evidence  was  insufficient  to  sustain 
the  verdict,  but  that  motion  was  also  denied. 

In  the  case  of  Shockey  v.  Milh^  71  Ind.  288;  s.  o.,  36  Am.  Bep.  196, 
this  court  held,  in  general  terms,  that  the  promise  by  which  a  dis- 
charged debt  is  revived  must  be  clear,  distinct,  and  unequivocal,  as 
well  as  certain  and  unambiguous;  that  there  must  be  an  expression 
by  the  discharged  debtor  of  a  clear  intention  to  bind  himself  to  pay 
the  debt;  that  the  expression  of  an  intention  to  pay  the  debt  is  not 
sufficient;  that  there  must  b^  an  actual  promise  before  the  debtor  is 
bound;  that  an  intention  is  but  the  purpose  which  a  man  forms  in 
his  own  mind;  that  a  promise  is  an  express  undertaking  or  agree- 
ment to  carry  the  purpose  thus  formed  into  effect,  and  that  a 
promise  to  revive  a  discharged  debt  must  be  express,  in  contradis- 
tinction to  a  promise  implied  from  an  acknowledgment  of  the 
justness  or  existence  of  the  debt. 

In  the  case  of  AUen  v.  Ferguson,  18  Wall.  1,  the  facts  were,  that 
Ferguson,  who  was  a  citizen  of  the  State  of  Arkansas,  had  pre- 
viously to  the  7th  day  of  January,  1868,  filed  his  petition  in  bank- 
ruptcy, and  on  that  day,  which  was  while  the  proceedings  were 
pending  upon  his  petition,  he  wrote  to  Allen  &  Co.,  the  holders  of 
a  promissory  note  executed  by  him,  a  letter  giving  a  statement  of 
his  business  affairs,  and  of  the  causes  which  had  led  to  his  apply- 
ing for  the  benefit  of  the  Bankrupt  Act.  In  that  letter  he  said: 
''  Be  satisfied;  all  will  be  right.  I  intend  to  pay  all  my  just  debts, 
if  money  can  be  made  out  of  hired  labor.  Security  debt  I  cannot 
pay,''  adding  in  a  postcript:  "All  will  be  right  betwixt  me  and 
my  just  creditors."  Ferguson  in  due  time  received  his  discharge 
in  iMinkruptcy.  Allen  &  Co.  afterward  sued  him  in  the  Circuit 
Court  for  the  Eastern  District  of  Arkansas  upon  the  promissory 
note  which  they  held  against  him.     Ferguson  appeared  and  pleaded 
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his  discharge  in  bankruptcy  in  bar  of  the  action.  Allen  ft  Go. 
replied  a  new  promise  in  writing,  setting  oat  and  relying  npon  Fer- 
guson's letter  of  January  Tth,  1868,  above  referred  to,  as  contain- 
ing and  amounting  to  such  a  new  promise. 

A  demurrer  was  sustained  to  the  replication,  and  upon  an  ap- 
peal to  the  Supreme  Court  of  the  United  States,  it  was  held  that 
the  debt  was  not  revived  by  Ferguson's  letter;  that  the  supposed 
promise  contained  in  it  was  not  sufficiently  clear,  distinct  and 
unequivocal  to  operate  as  a  revival  of  the  debt.  The  doctrine  of 
this  case  is  fully  sustained  by  Blumenstiel  Bankruptcy,  552,  and  by 
Bump  Bankruptcy,  748,  and  the  cases  respectively  cited  by  those 
authors. 

We  think  the  general  purport  of  the  assurances  given  by  Meech 
to  Lamon  in  this  case  were  no  stronger  than  those  given  by  Fer- 
guson to  Allen  &  Co.,  and  are  hence  of  the  opinion  that  the  Circuit 
Court  erred  in  refusing  to  render  judgment  in  favor  of  Meech,  not- 
withstanding the  general  verdict.  If  the  case  rested  here  primarily 
upon  the  refusal  of  the  Circuit  Court  to  grant  a  new  trial,  we 
would  feel  constrained  to  hold  that  the  verdict  was  not  sustained 
by  the  evidence.  The  finding  as  to  the  exact  words  which  con- 
stituted the  supposed  new  promise  did  not  embrace  all  the  words 
uttered  by  Meech  at  the  time  to  which  the  finding  referred,  and 
which  had  reference  to  the  amount  of  purchase-money  which  La- 
mon had  paid  for  the  land. 

The  evidence  showed  that  Meech  added  to  the  words  quoted  in 
the  finding,  '*  But  I  can't  do  any  thing  now,"  and  these  additional 
words  served  to  modify  and  to  limit  the  import  of  those  which  im- 
mediately preceded  them.  But  as  Meech  became  entitled  to  a 
judgment  in  his  favor  on  the  answers  to  the  special  interrogatories, 
there  is  no  sufficient  reason  for  requiring  him  to  incur  the  hasard 
of  a  new  trial. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  remanded 
with  instructions  to  the  court  below  to  enter  judgment  in  favor  of 
Meech  upon  the  answers  to  the  special  interrogatories  notwith- 
standing the  general  verdict. 

Ok  Petitiok  fob  a  Rehearikg. 

NiBLAOK,  J.  A  petition  for  a  rehearing  has  been  filed  on  behalf 
of  the  appellee,  controverting  the  conclusion  reached  by  us  at  the 
former  hearing,  and  insisting  that  both  the  arguments  used  and 


MAY  TEBM,  1885.  543 


Meecli  V.  Lamon. 


the  inferences  drawn  in  support  of  that  conclusion  are  against  the 
weight  of  authority,  and  especially  inconsistent  with  the  doctrine 
of  the  recent  case  of  Hubbard  v.  FarreU^  87  Ind.  215. 

Upon  a  recurrence  to,  and  a  further  exaniination  of,  the  case  of 
Hubbard  y.  Farrell,  supra,  we  feel  constrained  to  ai^mit  that  the 
doctrine  of  that  case  does  not  support  the  conclusion  at  which  we 
arrived  in  this  case,  and  that  the  inconsistency  between  the  two 
cases  is  of  a  character  which  ought  not  to  be  perpetuated  by  fur- 
ther inadyertence  on  our  part. 

As  a  result  of  a  further  examination  of  both  cases,  we  feel  fur- 
ther constrained  to  hold  that  the  case  of  Hubbard  y.  Farrell,  in 
question,  is  not  in  full  accord  with  the  best  approved  cases  on  the 
subject  of  the  revival  of  debts  discharged  by  proceedings  in  bank- 
ruptcy, and  is  consequently  a  case  which  ought  not  to  be  closely 
followed  as  a  precedent  in  every  point  ruled  upon  it.  It  recognizes 
too  liberal  a  rule  in  the  construction  of  supposed  promises  relied  on 
for  the  revival  of  debts  against  a  discharged  bankrupt. 

The  original  opinion  in  this  case  has  the  further  support  of  the 
xecent  and  well  considered  case  of  Elwell  v.  Cumnery  136  Mass. 
102,  and  is,  we  feel  reassured,  in  harmony  with  the  general  current 
of  the  authorities  bearing  upon  the  same  subject. 

We  are  requested  by  counsel  for  the  appellee,  in  the  event  that 
we  still  adhere  to  the  opinion  that  the  judgment  in  this  case  ought 
to  be  reversed,  that  we  will  reverse  it  upon  the  evidence,  and  re- 
mand the  cause  for  a  new  trial  so  as  to  afford  the  parties  another 
4ind  better  opportunity  of  contesting  the  matters  in  issue  between 
them  at  the  former  trial. 

The  appellee  presumably  opposed  the  granting  of  a  new  trial  in 
the  court  below.  He  is  consequently  not  now  in  a  position  which 
entitles  him  to  insist  that  the  cause  ought  to  be  remanded  for  a 
new  trial.  Besides  there  is  nothing  in  the  record  which  gives  as- 
surance that  a  new  trial  would  probably,  and  at  the  same  time 
rightfully,  reach  a  result  different  from  that  which  we  have  ordered 
to  be  consummated  upon  the  answers  to  the  interrogatories  accom- 
panying the  general  verdict. 

The  petition  for  a  rehearing  is  overruled. 

Overruled. 

NoTB  BT  THB  Bkfobtbb. —  See  80  Am.  Bep.  692;  86  Am.  Bep.  197;  41  Am. 
JKep.  461;  42  Am.  Bep.  69. 

A  letter  hj  a  debtor  to  bis  oreditor,  sajing:  "  I  dull  paj  yoa  all  and  the 


514  INDIANA, 


Meech  v.  Lunon. 


Interest,  bat  70a  will  have  to  give  me  time,"  does  not  cresti  a  new  eontnfet 
not  barred  by  a  discbaige.     Eltoell  t.  Cumner,  186  Mass.  108. 

A  message  sent  hj  a  bankrupt  to  his  creditor,  "  tell  him  I  intend  to  paj 
him/'  held  safflcient  to  revive  a  diseharged  debt.  Htibbard  v.  Fhrr€tt,  87  Ind. 
215.  Soof  "tell  him  to  comedown  and  I  will  pay  him."  BeithY.  SuOmmi, 
1 1  Mo.  App.  lOi. 

In  BoUan  Yj^Eing,  105  Penn.  St.  78,  it  was  said:  "  But  the  mere  acknowledg. 
raent  of  a  debt,  however  dear,  distinct  and  nnambignous  it  may  be  in  terms,  it 
not  now  safflcient  to  restore  a  debt  which  has  been  discharged  nnder  the  opers- 
tion  of  the  bankrupt  law.  ToxtMmer  v.  Keyter,  11  Penn.  St.  864;  OanJUUr$ 
Appeal,  1  W.  N.  G.  67;  Allen  v.  Fffrgtuan,  9  Bankr.  L.  R.  481.  The  effect  of 
a  discharge  in  bankruptcy  is  an  absolute  extinguishment  of  the  debt,  and  not 
a  mere  bar  of  the  remedy  for  its  recovery.  Nothing  remains  after  the  dis- 
charge but  the  moral  obligation  to  pay,  which  taken  with  the  fact  of  the  prior 
legal  obligation  has  been  held  to  form  a  sufficient  consideration  for  a  new  ex- 
press promise;  in  the  nature  of  the  case  however  there  cannot  arise  a  promise 
by  implication,  as  the  mere  acknowledgment  of  a  debt  would  not  create  anj 
liability,  if  in  fact  no  debt  existed.  The  promise  to  restore  a  debt  from  which 
the  debtor  has  been  dlscliarged,  whether  by  proceedings  in  bankruptcy  or 
otherwise,  must  be  a  clear,  distinct  and  unequivocal  promise  to  pay  the  specific 
debt,  not  the  expression  of  a  mere  intention  to  pay;  it  must  be  without  quali- 
fication or  condition,  and  must  contain  all  the  essentials  of  a  valid  express 
agreement,  excepting  only  the  element  of  a  valid  consideration;  the  moral  obli- 
gation, taken  with  the  fact  of  a  pre-existing  liability,  will  furnish  the  oonsid- 
eraiion.  In  an  action  upon  such  a  claim  the  declaration  must  therefore  be 
upon  the  new  promise  and  not  the  original,  as  the  latter  is  extinguished  by 
the  discharge. 

*'  The  facts  principally  relied  on  by  the  plaintiff  below,  to  establish  the  fact 
of  a  new  promise  by  Henry  Bolton  to  pay  the  debt,  evidenced  by  the  note  of 
July  8, 1872,  and  to  relieve  her  claim,  not  only  from  the  bar  of  the  statute  but 
from  the  defendant's  discharge,  are  contained  in  a  letter  written  by  the  defend- 
ant to  John  Shallcross,  Esq.,  who  was  the  plaintiff's  attorney  in  tiie  collection 
of  the  note.     »    •    • 

*'  The  language  of  the  letter  from  Shallcross  to  Bolton  was  directed  to  the 
specific  debt  in  suit,  and  the  acknowledgment  and  promise  contained  in 
Bolton's  reply,  whatever  may  have  been  its  precise  form,  were  certainly  also 
made  with  reference  to  the  same  debt.  Whether  Mr.  Rowland  or  Mr.  Shall- 
cross  stated  correctly  the  contents  of  Mr.  Bolton's  letter,  was  a  question  for 
the  jury;  the  testimony  Justified  a  submission;  as  an  acknowledgment  of 
indebtedness  and  a  promise  to  pay,  combined  in  a  single  phrase,  no  form  of 
words  could  be  more  distinct,  clear  and  unequivocal  than  this:  '  We  owe  her  the 
money;  will  pay  it  some  day;  can't  say  when.*  It  is  true  no  time  was  fixed  for 
the  payment,  but  no  condition  was  annexed,  no  qualification  superadded;  the 
word  '  will '  is  aazlliary  to  '  pay; '  the  letter  was  not  the  expression  of  mere 
sentiment,  or  of  a  willingness  or  intention  to  pay  only,  it  contained  a  present 
positive  promise,  deliberately  made  by  a  business  man  in  reply  to  a  busmesB 
letter,  and  an  action  was  maintainable  upon  it  as  soon  as  made.    If  Bolton  had 
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written,  *  We  owe  her  the  money,  will  pay  it; '  no  one  coald,  for  a  moment, 
doubt  the  sufficiency  of  such  an  explicit  promise,  and  yet  the  time  of  payment 
is  Just  as  indefinite  as  if  the  words,  *  some  day,  can't  say  when '  were  added.  If 
the  promise  is  otherwise  in  proper  form,  it  is  unimportant  tliat  no  particular  time 
is  designated  for  payment."  The  acknowledgment  was  therefore  held  sufficient. 

In  Bigekno  v.  Norria,  Massachusetts  Supreme  Court,  January  11,  1886,  the 
defendant,  eleven  days  after  his  discharge  in  bankruptcy,  wrr^e  to  a  former 
creditor,  "  I  will  send  you  the  first  V  or  X  I  have."  Held,  not  a  valid  new 
promise. 

In  Dennan  v.  GotUd,  Supreme  Court  of  Massachusetts,  January  11, 1886,  the 
debtor  wrote :  ' '  My  last  meeten  of  Insolvency  comes  off  the  last  of  this  mounth, 
when  I  intend  to  receive  my  discharge.  You  can  say  to  Mr  Allen,  after  that 
I  will  pay  his  bill.  I  wish  I  could  given  you  some  money,  John,  as  you  ask, 
but  cannot  at  present.  I  shall  not  take  any  notice  of  your  abuse  of  me  till  I 
have  paid  you  the  amount  I  owe  you,  whUch  I  shaU  shurly  duef  and  after  that 
wee  will  have  a  nother  settlement."     "  I  remain  as  ever,  your  friend." 

The  court  said:  "  The  letter  of  the  defendant  expresses  his  intention  of  pro- 
curing his  discharge  in  insolvency,  his  regret  that  he  has  no  money  to  pay  him 
in  the  future,  but  it  does  not  contain  a  distinct  promise  to  waive  his  discharge, 
and  to  pay  the  debt.  The  last  sentence  is  not  in  the  words  naturally  used  to 
import  a  promise.  It  expresses  an  expectation  and  intention  of  paying  the 
plaintiff, 'but  dods  not  clearly  show  that  the  defendant  intended  to  waive  his 
discharge,  or  to  create  a  new  obligation.' 


»i 


JOKSS  T.  DaAKALL. 

(10BInd.5ae.) 
Parent  and  child  —  exutody  of  Mid» 

On  a  proceeding  by  a  father  to  obtain  the  custody  of  his  infant  from  Its  maternal 
grandparents,  to  whom  he  had  intrusted  it,  the  court  will  not  grant  the 
application  if  it  is  seen  to  be  against  the  interests  of  the  child,  although 
there  was  no  gift  of  the  child,  and  the  statute  enacts  that  the  father  of  a 
minor  shall  have  the  custody  of  it.  * 

HABEAS  corpus.     The  opinion  states  the  case.     The  petitioner 
had  judgment  below 

G.  W.  Paul,  J.  E.  Humphries,  P.  8.  Kennedy,  8.  G.  Kennedy  and 
W.  Beeves,  for  appellant. 

A.  D.  Thomas  and  W,  J.  Damall,  for  appellee. 


*  See  notes,  84  Am.  Rep.  698;  40  Am.  Rep.  827;  48  Am.  Rep.  779. 
VOL-UII  — 69 
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HowK,  J.  This  was  a  liobeas  corpus  proceeding  iiiBtitated  by  the 
appellee^  Darnall,  to  obtain  the  castody  of  his  infant  son,  Arthur 
J.  Darnall,  from  the  appellants,  Jones  and  wife,  who  were  the 
maternal  grandparents  of  such  infant.  A  writ  of  habeaj*  corpus  was 
duly  issued,  to  which  the  appellants  made  return  in  writing,  wherein 
they  admitted  that  they  were  then  in  possession  of  Arthur  J.  Darnall, 
the  infant  son  of  the  appellee  and  Susanna  Belle  Darnall,  then 
deceased ;  but  they  said  that  Susanna  Belle  Darnall  died  about  the 
22d  day  of  October,  1884;  that  appellee's  infant  son  was  bom  on  the 
28th  day  of  September,  1884;  that  when  Susanna  Belle  Darnall  died, 
the  appellee  had  no  home  for  his  infant  son;  that  before  appellee's 
wife  died  she  requested  her  mother,  one  of  the  appellants,  to  take  and 
raise  such  infant  child ;  that  appellants  were  in  good  circumstances, 
and  were  capable  of  raising  such  child;  that  soon  after  the  death  of 
his  wife  the  appellee  asked  the  appellants  to  take  such  child  and  raise 
it  the  same  as  their  own  child;  that  they  said  to  him,  they  were 
afraid  that  after  they  had  taken  the  child  and  become  attached  to  it, 
he  would  want  to  take  it  away  from  them  and  give  them  trouble 
about  the  child;  that  the  appellee  then  gave  his  word  to  appellants 
that  he  would  never  {ake  the  child  from  them,  and  upon  his  promise 
and  agreement  with  them,  they  agreed  to  take  and  care  for  such  child; 
that  with  the  full  consent  of  appellee  and  at  the  dying  request  of  their 
daughter,  Susanna  Darnall,  and  under  the  facts  stated,  the  appellants 
took  such  child  and  had  taken  care  of  him,  and  his  grandmother  had 
given  him  the  same  care  and  attention  she  would  have  given  her  own 
child;  that  such  child  had  to  be  fed  with  a  spoon,  and  appellants  got 
up  in  the  night  and  fed  and  cared  for  him;  that  they  had  become 
attached  to  the  child,  and  felt  almost  as  near  to  it  as  they  would  if  it 
were  their  own  child;  that  they  were  willing  the  appellee  might  visit 
his  child,  and  would  treat  him  friendly  and  would  teach  the  child  to 
love  and  respect  its  parents;  that  appellee  gave  such  child  to  ap- 
pellants, and  promised  he  would  never  take  it  away  from  them, 
and  surrendered  to  them  the  care  and  possession  of  the  child;  that 
they  had  a  good  home  for  the  child,  and  were  willing  and  able  to 
care  for,  support  and  maintain  such  child,  and  would  treat  him  the 
same  as  their  own  child. 

Appellants  further  said,  the  appellee  had  no  wife  and  no  family, 
and  worked  by  the  month  and  went  from  place  to  place,  and  had 
no  way  to  take  care  of  such  child;  that  appellee  had  no  property, 
atid  since  the  death  of  his  wife  he  had  been  drunk  and  at  times 
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need  intoxicating  liquor,  and  had  a  very  violent  temper;  that  the 
child  then  had  a  good  and  comfortable  home  with  kind  and  afiFec- 
iionate  grand-parents,  who  were  of  good  habits  and  were  fit  and 
proper  persons  to  have  control,  care  and  custody  of  such  child; 
that  it  was  for  the  best  interests  of  such  child  to  be  left  with  the 
appellants;  and  that  the  appellee,  in  his  then  condition  in  life,  was 
not  a  fit  and  proper  person  to  take  charge  of  snch  child. 

Appellee  replied  by  a  general  denial  to  appellants'  return,  and 
upon  a  hearing  then  had,  the  court  found  for  the  appellee.  O^er 
appellants'  motion  for  a  new  trial,  the  court  rendered  judgment 
awarding  the  custody  of  the  child  to  its  father,  the  appellee. 

In  this  court  the  only  error  relied  upon,  in  argument,  for  the  re- 
Tersal  of  the  judgment  below,  is  the  overruling  of  the  motion  for  a 
new  trial.  In  this  motion  the  only  causes  assigned  for  such  new 
trial  or  hearing  were  such  as  question  the  sufficiency  of  the  evidence 
to  sustain  the  finding  and  judgment  below. 

Appellants'  counsel  first  insist  very  earnestly  that  the  evidence 
ahowed  an  absolute  gift  by  the  appellee  of  his  child  to  the  appellants, 
which  he  could  not  afterward  revoke,  rescind  or  annul,  so  as  to 
entitle  him  to  reclaim  the  custody  and  possession  of  the  child  from 
them.  It  may  be  fairly  said,  we  think,  that  there  is  evidence  in 
the  record  which  tends,  at  least,  to  sustain  the  material  facts  stated 
by  the  appellants  in  their  return  to  the  writ,  the  substance  of  which 
return  we  have  heretofore  given.  But  as  to  some  of  these  facts  the 
evidence  was  conflicting;  and  it  was  the  province  of  the  Circuit 
Court  to  settle  this  conflict,  and  to  determine  which  of  the  wit- 
nesses were  the  more  worthy  of  belief.  This  court  will  not  weigh 
evidence  as  a  general  rule,  nor  attempt  to  determine  its  preponder- 
ance. Considering  all  the  evidence  in  the  record,  we  may  say,  how- 
ever, that  it  fails  to  show  an  absolute  and  unconditional  gift  by  the 
appellee  of  his  infant  child  to  the  appellants,  or  any  intention  on 
his  part  to  yield  or  surrender  to  them  his  rights  as  a  father  to  the 
custody  and  possession  of  the  person  of  his  child  for  any  definite 
period  of  time. 

In  section  2518,  R.  S.  1881,  in  force  since  May  6,  1853,  after 
declaring  that  the  guardian  of  an  infant  shall  have  the  custody  and 
tuition  of  such  minor,  and  the  management  of  such  minor's  esta'e, 
there  follows  this  proviso:  ''Provided,  that  the  father  of  such 
minor  (or  if  there  be  no  father,  the  mother,  if  suitable  persons 
respectively)  shall  have  the  custody  of  the  person  and  the  control 
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of  the  education  of  such  minor."  On  behalf  of  the  appellee,  it  u 
claimed  in  argument  that  ihis  statutory  proTision  ''  ought  to  settle 
the  question  in  this  case/'  in  his  fayor;  and  it  has  seemed  to  us, 
after  reading  the  eyidenoe,  that  the  trial  court  must  haye  taken  the 
same  yiew  of  this  statutory  proyision  as  the  appellee,  in  order  to 
arriye  at  its  finding  and  decision. 

In  the  recent  case  of  Joab  y.  Sheets^  99  Ind.  328,  which  was  a 
suit  by  habeas  corpus  between  the  mother  and  father  of  an  infant 
child,  about  the  possession  of  the  person  of  such  child,  this  court 
said:  *^  The  question  of  the  custody  of  the  child  was  one  in  which 
the  rights  of  the  child  were  primarily  involyed,  and  where  those  of 
his  parents  were  of  secondary  consideration  merely."  So  in  Church 
on  Habeas  Corpus,  section  442,  it  is  said,  in  substance,  that  the 
modem  and  *'  more  humane  doctrine  "  has  gone  far  to  qualify  the 
old  rule,  that  the  father  had  an  absolute  right  to  his  children, 
superior  to  that  of  the  mother  and  all  others,  and  that  the  doctrine 
is  now  generally  recognized  that  the  interest  of  the  child  is  the 
paramount  consideration.  The  case  at  bar  is  yeiy  similar  in  its 
&cts  to  that  of  Sturtevant  y.  StatSy  15  Neb.  4  9;  s.  c,  48  Am.  Bep. 
349.  In  that  case,  as  in  this,  the  controyersy  was  for  the  custody 
and  possession  of  a  motherless  child,  of  but  a  few  months'  age,  be- 
tween the  father  and  maternal  grandparents  of  such  child.  The 
statute  of  Nebraska,  in  relation  to  the  custody  of  the  person  of  an 
infant  child,  is  almost  identical  with  the  statutory  proyisionsof 
this  State  aboye  quoted;  and  it  was  claimed  in  the  case  cited,  as  in 
this  case,  that  the  statute  settled  the  question  in  fayor  of  the  abso- 
lute right  of  the  father  to  the  custody  of  the  person  of  his  infant 
child,  as  against  its  maternal  grandparents.  It  was  held  by  the 
Supreme  Court  of  Nebraska  in  the  case  cited,  notwithstanding  their 
statute,  that  if  it  appeared  to  be  more  for  the  benefit  of  the  infant 
to  remain  with  its  grandparents  than  to  be  put  under  the  care  of 
its  father,  the  court  should  refuse  to  direct  the  infant  to  be  de- 
liyered  to  him;  and  that  in  such  a  controyersy  for  the  custody  of 
the  child  the  order  of  the  court  should  be  made  with  a  single 
reference  to  the  best  interests  of  such  child 

In  United  States  y.  Oresn,  3  Mason,  4S2,  which  was  a  habeas 
corpus  proceeding  by  a  father  to  obtain  the  custody  of  his  infant 
chfld  from  its  maternal  grandfather,  Story,  J.,  said:  ^' As  to  the 
question  of  the  right  of  the  father  to  haye  the  custody  of  his  infant 
child,  in  a  general  sense  it  is  true.     But  this  is  not  on  account  ol 
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any  absolute  right  of  the  father,  bat  for  the  benefit  of  the  infant, 
the  law  presuming  it  to  be  for  its  interest  to  be  under  the  nurture 
and  care  of  its  natural  protector,  both  for  maintenance  and  educa- 
tion. When  therefore  the  court  is  asked  to  lend  its  aid  to  put 
the  infant  into  the  custody  of  the  father,  and  to  withdraw  him  from 
other  persons,  it  will  look  into  all  the  circumstances,  and  ascertain 
whether  it  will  be  for  the  real,  permanent  interests  of  the  infant; 
and  if  the  infant  be  of  sufficient  discretion,  it  will  also  consult  its 
personal  wishes.  *  *  *  It  is  an  entire  mistake  to  suppose  the 
court  is  at  all  events  bound  to  deliver  over  the  infant  to  his  father, 
or  that  the  latter  has  an  absolute  vested  right  in  the  custody. '^ 

In  Schouler's  Domestic  Relations,  section  248,  in  declaring  the 
American  rule  upon  the  question  we  are  now  considering,  it  is  said; 
''  In  this  country  the  doctrine  is  universal  that  the  courts  of  justice 
may,  in  their  sound  discretion,  and  when  the  morals  or  safety  or 
interests  of  the  children  strongly  require  it,  withdraw  their  custody 
from  the  father  and  confer  it  upon  the  mother,  or  take  the  children 
from  both  parents  and  place  the  care  and  custody  of  them  else- 
where. ♦  •  ♦  The  cardinal  principle  relative  to  such  matters 
is  to  regard  the  benefit  of  the  infant;  to  make  the  welfare  of  the 
children  paramount  to  the  claims  of  either  parent.  *  *  *  The 
primary  object  of  the  American  decisions  is  then  to  secure  the 
welfare  of  the  child,  and  not  the  special  claims  of  one  or  the  other 
parent."  To  the  same  effect  substantially  see  also  the  following 
cases:  Oishwiler  v.  Dodez,  4  Ohio  St.  615;  DaiUy  v.  Dailey^  Wright, 
514;  Cooky,  Cook,  1  Barb.  Ch.  639;  Corriew.  Corrie,  42  Mich.  609. 

With  this  summary  of  the  law  applicable  thereto,  we  come  now 
to  the  consideration  of  the  second  ground  insisted  upon  by  appel- 
lant's counsel  for  the  reversal  of  the  judgment  below.  It  is  claimed 
by  counsel  that  the  evidence  in  the  record  conclusively  shows  that 
the  best  interests  of  appellee's  child  will  not  be  subserved  by  re- 
moving it  from  the  custody  of  the  appellee;  and  in  this  view  of  the 
evidence  we  concur  with  counsel.  We  have  said  that  as  a  general 
rule  this  court  will  not  weigh  the  evidence;  but  an  exception  to 
this  rule  is  found  in  such  cases  as  the  one  now  before  us.  We  have 
repeatedly  held  in  habeas  corpus  cases^  when  the  case  is  before  us 
on  the  evidence,  that  it  is  our  duty  to  examine  and  pass  upon  its 
sufficiency  to  sustain  the  finding  and  decision  below.  Bx  parte 
Bouiherlin,  56  Ind.  595;  JBx  parte  WaUon,  79  Ind.  600;  Ex  parte 
Kendatt,  100  Ind.  599. 
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In  the  case  in  hand,  after  carefully  examining  and  considering 
all  the  evidence  appearing  in  the  record,  we  have  reached  the  con- 
olnsion  that  the  best  interests  of  appellee's  child  imperatiyelj  re- 
quire that  it  should  be  sufiFered  to  remain,  during  the  tender  years 
of  infancy,  at  least,  in  the  custody  and  care  of  its  grandparents, 
and  that  the  court  should  haye  refused  to  direct  the  deliyery  of 
such  cliild  to  its  father,  the  appellee.  The  eyidence  does  not  sus- 
tain the  finding  and  decision  of  the  court  in  appellee's  fayor,  and 
the  court  erred,  we  think,  in  oyerruling  the  appellant's  motion  for 
a  new  trial 

The  judgment  is  reyersed,  with  costs,  and  the  cause  is  remanded, 
with  instructions  to  enter  an  order  that  the  child,  Arthur  J.  Dar- 
nail,  in  accordance  with  this  opinion,  shall  remain  with  the  ap- 
pellants,  and  that  appellee's  petition  be  dismissed,  at  his  costs. 

PetUion  overruled 
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JBiuemeiU — »er9UudBimpo9ed  h^  cwmt — Mneram/oe — impU^  wMnmimM. 

A  mortgagee  of  a  lot  upon  which  there  is  %  house  and  apportenanoes  resting 
partly  upon  an  adjoining  strip  of  ground  owned  bj  the  mortgagor,  and 
inclosed  by  the  same  fence,  but  not  described  in  the  mortgage,  on  acquiring 
title  by  foreclosure  and  sale,  acquires  an  easement  to  the  use  of  so  much  of 
such  strip  of  ground  as  is  reasonably  necessary.* 

ACTION  to  quiet  title.     The  opinion  states  the  case.     The  plain- 
tiff had  judgment  below. 

J.  8.  Tarkington  and  U.  /.  Hammond^  for  appellant. 

W.  Paitereon,  for  appellee. 

Mitchell,  0.  J.  This  suit  was  brought  by  Patterson  against 
the  insurance  company  to  quiet  title  to  a  strip  of  ground  fiye  feet 
in  width  in  the  city  of  Indianapolis.  Shortly  stated,  the*facts 
found  by  the  court  necessary  to  present  the  question  for  decision 

•  See  Adanu  y.  IfarthaU  (188  Mass.  228),  52  Am.  Bep.  271.  ' 
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ajre  as  follows:  On  the  20th  day  of  October,  1876,  John  Patterson 
was  the  owner  of  a  pareel  of  gronnd,  the  proper  description  of 
which  wais,  lots  two,  three,  four,  and  five  feet  ofF  the  north  side  of 
lot  five,  in  Brockway's  sabdivision  of  out-lots  eighty-four  and 
eighty-fiye,  in  Blackford's  subdiyision  of  out-lot  numbered  one 
hundbred  and  fifty-four,  in  the  city  of  Indianapolis.  These 
seyeral  descriptions  lay  contiguous  to  each  other,  forming  a 
body  with  a  frontage  of  ninety-five  feet  on  California  street, 
extending  back  one  hundred  and  fourteen  feet.  The  ground 
was  divided  by  fences  into  three  separate  parcels  or  inclosures, 
each  having  upon  it  a  house  with  neccessary  appurtenances,  the 
houses  being  numbered  respectively  293,  297  and  301.  Desir- 
ing to  obtain  a  loan  from  the  insurance  company,  Patterson  made 
a  written  application  in  which  he  stated  that  he  would  give,  as 
security,  a  mortgage  on  '^  Nos.  293, 297  and  301,  on  California  street, 
land  measuring  ninety-five  feet  on  the  street,  extending  back  one 

hundred  and  fourteen  feet;  containing square  feet;  value  t75 

per  front  foot;  buildings,  three  dwelling-houses  built  of  wood,' 
etc  An  appraisement  was  made,  the  appraisers  valuing  the  land 
at  t60  per  foot,  amounting  to  t5,700,  and  the  improvements  at 
t5,000.  The  company's  agent  examined  the  property  with  Patter- 
son, who  pointed  out  to  him  Nos.  293,  297  and  301,  including  the 
yards  and  appurtenances  inclosed  with  each,  and  after  such  exami- 
nation the  agent  advised  that  the  loan  be  made  on  the  security  of 
the  property.  Patterson  thereupon  caused  an  absti*act  to  be  pre- 
pared and  furnished  the  same  to  the  attorney  of  the  insurance  com- 
pany. On  the  abstract  furnished  the  property  was  described  as  lots 
two,  three  and  four,  in  tlie  subdivision  above-mentioned.  A  mort- 
gage was  thereupon  prepared  by  the  company's  attorney,  in  which 
the  description  on  the  abstract  was  followed,  which  omitted  any 
mention  of  the  five  feet  ofF  the  north  side  of  lot  five 

The  mortgage  was  duly  executed  by  Patterson  and  wife,  and  the 
loan  made  by  the  insurance  company  in  the  belief  that  the  descrip- 
tion in  the  mortgage  covered  the  ninety-five  feet,  with  the  houses 
and  appurtenances  as  pointed  out.  Subsequently,  the  debt  falling 
due,  the  mortgage  was  foreclosed,  the  property  sold  under  the  decree 
and  bid  in  by  the  insurance  company  for  the  full  amount  of  its 
debt,  interest  and  costs,  which  amounted  to  t5,829.70.  The  decree 
and  sale  followed  the  description  contained  in  the  mortgage,  the 
company  all  the  while  supposing  that  such  description  embraced 
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the  ninety-five  feet,  with  the  houses  as  above  numbered,  and  the 
plats  or  inclosures  with  each,  fM  they  appeared.  Pattei'soii  remained 
in  possession  until  the  year  for  redemption  expired,  when  the  com- 
pany received  a  sheriff's  deed,  and  went  into  and  still  remains  in 
]K)8ses8ion  of  the  whole,  Patterson  becoming  tenant  of  No.  293. 

It  was  found  that  the  house  on  No.  293  rests  upon  some  part  of 
the  north  margin  of  the  five-foot  strip  which  was  not  embraced  in 
the  description  as  written  in  the  mortgage  and  subsequent  proceed- 
ings under  it,  and  that  some  of  the  appurtenances  to  the  house  were 
also  on  this  strip,  and  that  the  whole  strip  was  fenced  in  with,  and 
formed  a  part  of,  the  yard  and  indoeure,  but  to  what  extent  the  house 
rests  on  this  strip  the  court  was  unable  to  find  from  the  evidence. 

About  the  time  the  foreclosure  proceedings  were  commenced, 
Patterson  conveyed  the  five-foot  strip  to  his  mother,  Nancy  Patter- 
son, in  payment  of  a  valid  antecedent  debt,  and  she  afterward  con- 
veyed it  to  the  appellee.  Glide  S.  Patterson,  who  paid  nothing  for  it 

There  was  no  attempt  at  any  time  to  reform  the  mortgage,  nor  is 
there  any  claim  that  it  should  be  reformed.  There  is  no  finding  that 
Patterson  was  guilty  of  any  fraudulent  representation  or  concealment, 
except  as  the  same  may  be  inferred  from  the  facts  above  stated. 

The  question  now  is  as  to  the  respective  rights  of  the  parties  in 
the  five-foot  strip. 

On  behalf  of  the  insurance  company,  it  is  claimed  that  because 
part  of  the  house,  No.  293,  rested  on  the  margin  of  this  strip,  and 
other  parts  of  it  were  occupied  by  appurtenances  to  the  house,  and 
the  whole  of  it  formed  a  part  of  the  yard  and  inclosure  at  the  time 
the  mortgage  was  made  and  the  proceedings  and  sale  under  it  were 
had,  the  whole  strip,  or  at  least  an  easement  in  it,  passed  to  the 
purchaser  under  the  mortgage.  Counsel,  stating  their  position,  say: 
*'  If  Patterson  owned  lot  number  four,  and  five  feet  off  of  the  north 
side  of  lot  five,  and  the  dwelling  and  appurtenances  upon  lot  four, 
and  said  five  feet  were  all  in  one  inclosure  as  one  yard  or  parcel,  and 
through,  by  and  under  him,  appellant  has  derived  title  to  lot  foun 
and  possession  of  the  house,  with  the  inclosed  yard,  or  parcel,  and 
appellee  has  not  shown  what,  if  any,  part  of  said  five  feet  is  not 
occupied  by  s^d  house  and  appurtenances  (he  having  the  burden), 
the  plaintiff,  deriving  his  subsequent  title  from  said  John  Patterson, 
cannot  recover  because  the  dwelling-house,  well,  coal-house,  etc., 
constituted  an  apparent  easement^  to  whioh  said  five  feet  was  in 
servitude.'* 
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Counsel  say  further :  '^  It  is  not  sought  to  reform  the  mortgage, 
but  to  establish  by  facts  and  circumstances  the  location  of  the 
property  sold  at  sheriff's  sale,  that  is,  finding  lot  four,  you  find  the 
five  feet  inclosed  with  it,  and  the  dwelling-house  upon  it  and  the 
fiye  feet,  and  then  find  that  the  owner  of  both  parcels  conveyed 
them  to  different  persons  at  different  times,  the  house  with  the  ap- 
purtenances remaining  on  both.  We  show  by  the  fact  that  the  five 
feet  were  necessary  to  the  snpport  and  use  of  the  house,  and  so 
were  embraced  in  the  mortgage  and  sherifl!*s  deed  to  appellant." 

On  behalf  of  the  appellee,  it  is  contended  that  as  neither  the  five- 
foot  strip  of  land  nor  any  interest  in  any  part  of  it  is  embraced  in 
the  description  contained  in  the  mortgage,  and  the  proceedings  had 
under  it,  nothing  passed  by  implication  of  law  outside  the  line  of 
the  boundaries  described. 

Presumably,  the  mortgage  contained  the  usual  covenants,  but  as 
no  mention  was  made  in  it  of  the  land  here  in  dispute,  or  of  any 
right  or  interest  in  it,  the  question  is,  did  any  right  to  or  interest 
in  it  pass  by  operation  or  construction  of  law  ? 

Upon  the  subject  of  easements  passing  by  implied  grant,  much 
discussion  is  found,  and  while  substantial  agreement  exists  as  to 
general  rules,  considerable  uncertainty  prevails  in  their  anplication 
to  particular  cases. 

As  applied  to  easements  in  respect  of  light  and  air,  the  subject 
has  been  considered  and  decided  by  this  court.  Siein  v.  Hauck,  56 
Ind.  65;  s.  c,  26  Am.  Bep.  10.  We  are  not  aware  that  the  precise 
question  here  involved  has  received  the  consideration  of  the  court 
before.  The  reasons  which  control  the  subject  of  implied  grants, 
when  applied  to  light  and  air,  are  not  controlling  when  such  grants 
are  based  upon  necessity,  or  the  use  of  actual,  visible  arrangements 
and  appurtenances  annexed  to,  or  adopted  by  an  owner  for  the  ap- 
parent and  permanent  benefit  and  use  of  the  estate.  As  a  basis  for 
the  application  of  the  doctrine,  there  must  have  existed  a  unity  of 
seisin,  and  a  disposition  and  arrangement  of  the  several  parts  of 
one  estate  with  relation  to  each  other,  followed  by  a  severance  in 
the  ownership.  During  the  unity  of  title,  the  owner  may  subject 
one  of  several  tenements  or  adjoining  parcels  of  land  to  such  arrange- 
ments, incidents  or  uses,  with  respect  to  the  other,  as  may  suit  his 
taste  or  convenience,  without  creating  an  easement  in  favor  of  the 
one  as  against  the  other.  Thi»  is  so  because  the  owner  cannot  have 
an  easement  in  land  of  which  he  has  the  title.  The  inferior  right 
VouLm  — 70 
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18  merged  m  the  higher  title.  By  the  common  law  it  is  aaid  to  be 
extinguished  by  the  unity  of  title.  In  the  ciyic  law  it  is  lost  by 
'' confusion. ''  By  both,  if  the  easement  existed  before  the  unity 
of  seisin,  it  may  revive  upon  a  severance,  or  if  none  existed,  such 
arrangements  may  be  adopted  while  the  seisin  is  united,  as  that 
upon  a  severance  an  easement  will  be  created  by  implication  of  law. 

Where  during  the  unity  of  title  an  apparently  permanent  and 
obvious  servitude  ^s  imposed  on  one  part  of  an  estate  in  favor  of 
another,  which  at  the  time  of  the  severance  is  in  use,  and  is  reason* 
ably  necessary  for  the  fair  enjoyment  of  the  other,  then  upon  a 
severance  of  such  ownership,  whether  by  voluntary  alienation  or  by 
judicial  proceedings,  there  arises  by  implication  of  law  a  grant  or 
reservation  of  the  right  to  continue  such  use.  In  such  case  the  law 
implies  that  with  the  grant  of  the  one  an  easement  is  also  granted  or 
reserved,  as  the  case  may  be,  in  the  other,  subjecting  it  to  the  burden 
of  all  such  visible  uses  and  incidents  as  are  reasonably  necessary  to 
the  enjoyment  of  the  dominant  heritage,  in  substantially  the  same 
condition  in  which  it  appeared  and  was  used  when  the  grant  was- 
made.  Lampman  v.  MUks,  21  N.  Y.  505;  Kteffsr  v.  Imhoff,  26 
Penn.  St.  438;  Pennsylvania  B.  Co.  v.  Jones,  50  Penn.  St.  417; 
Phillips  V.  Phillips,  48  Penn.  St.  178;  McCarty  v.  Kitch&nman,  47 
Penn.  St.  239;  Washb.  Easements,  56  ei  seq.  619. 

The  learned  author  above  cited  says,  page  81,  quoting  from  the 
note  to  Pearson  v.  Spencer,  1  Best  &  Smith,  571:  ''It  may  be  con* 
sidered  as  settled  In  the  United  States,  that  on  the  conveyance  of 
one  of  several  parcels  of  land  belonging  to  the  same  owner,  there  is  an 
implied  grant  or  reservation,  as  the  case  may  be,  of  all  apparent  and 
continuous  easements  or  incidents  of  property  which  have  been  cre- 
ated or  used  by  him  during  the  unity  of  possession,  though  they  could 
then  have  had  no  legal  existence  apart  from  his  general  ownersliip." 

So  also  it  was  said  by  Chancellor  Kent:  '^  Some  things  will  pass 
by  the  conveyance  of  land  as  incidents  appendant  or  appurtenant 
thereto.  This  is  the  case  with  the  right  of  way  or  other  easement 
appurtentant  to  land.  *  *  *  And  if  a  house  or  store  be  con- 
veyed, everything  passes  which  belongs  to,  and  is  in  use  for  it,  as 
an  incident  or  appurtenance."    4  Kent  Oom.  467. 

In  the  case  of  United  States  v.  Appleton,  1  Sumner,  492,  it  was 
said:  ''It  is  observable,  that  in  this  case  reliance  is  placed  on  the 
language  of  the  grant  '  with  all  the  -ways/  etc.  But  this  is  wholly 
unnecessary;  for  whatever  are  properly  incidents  and  appurtenances 
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of  the  grant  will  pass  without  the  word  *  appurtenances/  bj  mere 
operation  of  law."  Morgan  t.  Mason,  20  Ohio,  401;  s.  c,  55  Am.  Dec. 
404;  Morrisofi  v.  King,  62  IlL  80;  Newman  t.  Nellis,  97  N.  Y.  285. 

The  application  of  the  role  must  depend  upon  the  nature,  arrange- 
ment and  use  of  the  estate,  the  relation  of  the  parts  to  each  other, 
and  the  existing  degree  of  necessity  for  giving  such  construction  to 
the  grant  as  will  give  efFect  to  what  maj  be  supposed  to  have  been, 
considering  the  manner  of  the  use,  the  reasonable  intendment  of 
the  parties;  the  underlying  principle  in  such  cases  being  that  in- 
cluded in  the  grant  of  the  principle,  are  all  such  priTileges  and  appur- 
tenances as  are  obviously  incident  and  reasonably  necessary  to  the  fair 
enjoyment  of  the  thing  granted,  substantially  in  the  condition  in 
which  it  is  enjoyed  by  the  grantor,  unless  the  contrary  is  provided. 

A  mere  temporary  or  provisional  arrangement  however  which 
may  have  been  adopted  by  the  owner  for  the  more  convenient  en- 
joyment of  the  estate,  cannot  constitute  the  degree  of  necessity  or 
permanency  which  would  authorize  the  engrafting  upon  a  deed,  by 
construction,  of  a  right  to  the  enjoyment  of  something  not  within 
the  lines  described.  To  justify  such  construction,  it  must  appear 
from  the  disposition,  arrangement  and  use  of  the  several  parts,  that 
it  was  the  owner's  purpose  in  adopting  the  existing  arrangement  to 
create  a  permanent  and  common  use  in  the  one  part  for  the  benefit 
of  the  other,  or  for  the  mutual  benefit  of  both,  and  it  must  be 
reasonably  inferable  from  the  existing  disposition  and  use  that  it 
was  intended  to  be  continuous,  notwithstanding  the  severance  of 
ownership.     Francief?  Appeal^  96  Penn.  St.  200. 

Where  such  arrangement  is  visible,  and  apparently  designed  to 
be  permanent,  and  is  valuable  and  reasonably  necessary  to  the 
enjoyment  of  the  parcel  granted,  and  the  parties  will  be  presumed 
to  have  contracted  with  reference  to  the  condition  of  the  property 
at  the  time  of  the  grant,  ^^and  neither  has  a  right  by  altering  ar- 
rangements then  openly  existing  to  change  materially  the  relative 
value  of  their  respective  parts."  Ouriiss  v.  AyrauU,  47  N.  Y.  73; 
Butterworih  v.  Crawford,  46  K  Y.  349;  s.  c,  7  Am.  Rep.  352; 
Gavo  V.  Crafts,  53  Cal.  136. 

The  rule  above  stated  was  applied  with  some  degree  of  liberality 
in  the  notable  case  of  Pyer  v.  Carter,  1  H.  ft  N.  916,  the  authority 
of  which,  although  denied  in  the  later  case  of  Suffield  v.  Brown,  4 
De  G.,  J.  ft  S.  185,  is  nevertheless  in  principle  generally  accepted  in 
this  oountiy,  with  some  qualification  as  to  the  degree  of  necessity 
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required  in  order  to  aathorize  the  inference  of  a  grant  or  reserva- 
tion by  implication.  In  the  following  cases  it  was  held  that  nothing 
short  of  absolute  neoessitj  would  authorize  such  inference.  Car- 
trey  y.  WillU,  7  Allen,  364;  Randall  t.  McLaughlin,  10  Allen,  366; 
Bu88  Y.  Dyer,  125  Mass.  387;   Warren  y.  Blake,  54  Me.  ^666. 

It  may  be  inferred  that  the  rule  in  Py^r  y.  Carter,  supra,  might 
haYe  been  looked  upon  with  more  faYor  by  the*loamed  courts  in  the 
cases  above  cited,  if  as  in  the  case  under  consideration,  it  had  been 
sought  to  apply  it  to  grants  of  the  dominant  estate.  DiOman  y. 
Hoffman,  38  Wis.  559;  Washb.  Easem.  71.  Whether  this  inference 
is  justified  or  not,  we  think  the  weight  of  authority  in  cases  like 
this  sustains  a  rule  less  exacting  than  that  of  strict  and  indisjiensa- 
ble  necessity.  Henry  y.  Koch,  80  Ey.  391;  s.  c,  44  Am.  Rep.  484; 
Cannon  y.  Boyd,  73  Penn.  St.  179;  Simmons  y.  Cloonan,  81  N.  Y. 
667;  Inffals  y.  Plamandon,  75  111.  118;  Rogers  y.  Sinsheimer,  60  N. 
Y.  646;  United  States  y.  Appleton,  1  Summer,  49:^;  Janes  y.  Jen- 
kins,  34  Md.  1;  s.  c,  6  Am.  Bep.  300. 

The  degree  of  necessity  is  to  be  determined  rather  by  the  per- 
manency, apparent  purpose,  and  adaptability  of  the  disposition 
made  by  the  owner  during  the  unity  of  title,  than  by  considering 
whether  a  possible  use  can  be  made  of  the  parcel  granted,  after  a  dis- 
continuance of  the  right  formerly  exercised  OYcr  the  other.  Dunklee 
Y.   Wilton  R.  Co.,  24  N.  H.  489;  French  y.  Carhart,  1  N.  Y.  96. 

Whether  the  continuance  of  the  previous  use  is  indispensable  to 
the  future  enjoyment  of  the  estate  granted  in  the  condition  it  was 
in  when  severed,  the  practicability  and  effect  of  new  adjustments, 
and  the  expense  inYoWed  in  making  them,  while  not  conclusiYe, 
may  properly  be  taken  into  account,  not  for  the  purpose  of  deter- 
mining the  necessity  of  a  continuance  of  the  use,  but  to  illustrate 
tlie  degree  of  probability  that  the  purchaser,  as  a  reasonable  man, 
took  the  conveyance  with  the  expectation  that  the  existing  use 
would  be  continued.  The  particular  facts  and  the  situation  and 
disposition  of  the  estate  in  each  case  must  control. 

The  reasonable  application  of  the  doctrine,  as  we  deduce  it  from 
the  authorities  howcYcr  leads  to  the  general  conclusion  that  if  the 
service  imposed  on  one,  during  the  unity  of  possession  of  two  par- 
cels of  land,  was  of  a  character  looking  to  permanency,  and  the 
discontinuance  of  such  serYice  would  obYiously  inYolYe  an  actual 
and  substantial  rearrangement  of  that  part  of  the  estate  in  whose 
favor  the  serrice  was  imposed,  to  the  end  that  it  might  be  as  com- 
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fortablj  enjoyed  as  before,  then  snoh  a  degree  of  reasonable  neces- 
sity would  seem  to  exist;  as  would  raise  an  implication  that  the  use 
was  to  be  continued. 

If  on  the  other  hand  the  arrangement  was  of  an  indifferent  or 
probably  temporary  character,  haying  no  apparent  adaptability  to 
use  for  the  several  parts  in  the  situation  in  whicli  they  are,  and  the 
continuance  of  which,  while  obviously  detrimental  to  the  one,  would 
be  of  no  particular  Value  beyond  mere  convenience  to  the  other, 
then  no  grant  would  be  implied. 

Within  the  foregoing  principles,  and  upon  the  authority  of  the 
adjudications  cited,  it  seems  clear  that  so  far  as  the  house  on  lot 
four  projected  o?er  and  rested  on  the  strip  of  ground  in  dispute, 
the  grant  of  an  easement  to  continue  such  use  would  be  implied. 

Assuming  that  both  parties  knew  the  exact  boundaries,  it  could 
not  have  been  within  the  intendment  of  either  that  the  house  should 
be  moved,  or  a  portion  of  the  wall  or  overlianging  parts  shorn  off. 

It  is  also  found  by  the  court  that  other  appurtenances  to  the 
house  are  located  on  the  five-foot  strip.  The  character  of  these  is 
not  disclosed  in  the  findings.  Being  appurtenant  to  the  house, 
presumptively  they  would  pass  with  it.  This  presumption  however 
may  be  rebutted  by  showing  that  they  were  of  a  temporary  charac- 
ter, readily  readjusted  or  replaced,  or  that  their  use  was  not  essential 
to  the  comfortable  enjoyment  of  the  house  in  the  condition  it  was 
in  when  mortgaged.  If  the  strip  in  dispute  was  devoted  to  such 
use,  as  that  in  order  to  render  the  house  on  lot  four  accessible  by 
the  usual  and  ordinary  methods,  substantial  changes  in  the  structure 
or  in  its  arrangement  would  be  involved,  or  its  use  in  the  usual  and 
ordinary  methods  Would  be  impaired  unless  such  changes  were 
made  to  the  extent  that  it  was  so  used,  the  use  should  continue. 

As  the  conclusions  thus  reached  render  it  necessary  to  reverse  the 
judgment  appealed  from,  and  as  we  do  not  deem  the  question  of 
estoppel  involved  in  the  record  in  its  present  condition,  we  give 
that  question  no  further  consideration. 

As  the  judgment  of  the  Superior  Court  quieted  the  title  of  the 
appellee  in  the  whole  strip,  notwithstanding  the  fact  found  that 
the  house  rested  in  part  on  the  margin  of  it,  it  is  deemed  at  Jeast 
to  that  extent  erroneous,  and  is  accordingly  reversed,  with  costs, 
and  remanded  for  a  new  trial. 

Petition  for  a  rehearing  overruled. 

Reverted  and  remanded. 
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Cbni0r — Miy  ^n  arriwal  ufgaodt  at  dMUnatttm^-^tpeofai  cotUfaei. 

A  nllxoftd  campukj  aooepted  goods  for  tnnsportetlon*  exeoating  a  bill  of  lad- 
ing conditioned  HhtA  the  goods  must  be  remoTed  from  the  station  on  the  day 
of  arriyal,  or  stored  at  the  owner's  risk  or  expense,  and  in  case  of  destruction 
or  damage  while  in  the  station,  no  damage  sliould  accrue.  JERsM  (1).  that  by 
the  legal  role  the  companj  was  not  bound  to  notify  the  consignee  of  the  ar* 
rival  of  the  goods;  *  (8)»  that  the  contract  absolved  liim  from  such  dutj  in 
an/ event 

ACTION  for  value  of  goods  shipped.  The  opinion  Btstee  the  ouw. 
The  plaintifF  had  judgment  below. 

George  8.  BameU  and  George  8,  Chover^  for  appellant. 

U.  S.  Hall  and  J.  Montgomery ,  for  respondents. 

HBiirBTy  J.    This  snit  was  instituted  to  recover  the  value  of  a  box 
and  its  oontents  shipped  from  San  Francisco,  Calif omia,  to  Moberly, 

•  To  aame  efEeot»  Merck.  Diep.  d  Tram,  Oo.  v.  Moore  (88  m.  18Q,  80  Am. 

Bap.  541,  and  note,  548. 
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Missouri.  The  petition  contained  two  counts.  The  first  chai'ged 
^Lefendant  with  a  breach  of  dnty,  as  a  common  carrier,  in  failing  to 
notify  plaintiff,  or  her  agent,  of  the  arrival  of  said  box  at  Moberly, 
in  failing  to  transport;  said  box  from  St.  Joseph,  Missouri,  to  Mo- 
berly,  and  deliver  the  same,  and  its  subsequent  destruction  by  fire, 
-at  defendant's  freight  depot  at  Moberly. 

The  second  count  charged  defendant  with  a  breach  of  its  duty, 
418  a  warehouseman,  alleging  that  said  box,  after  it  reached  Moberly, 
was  stored  by  defendant  in  an  unsafe,  insufficient  and  highly  in- 
flammable  building,  to  which  fire  was  communicated  by  sparks  and 
•coals  of  fire  which  was  negligently  allowed  to  escape  from  an  engine 
belonging  to  and  operated  by  defendant. 

The  answer  of  defendant  admitted  that  it  wus  a  common  carrier, 
4ind  receiyed  said  box  at  St.  Joseph  from  the  Central  Pacific  rail- 
road, to  be  transported  to  Moberly ;  denied  the  other  allegations  of 
the  })etition,  and  specially  pleaded  the  release  and  bill  of  lading  as 
hereinafter  set  forth,  and  that  after  safely  transporting  the  box  to 
Moberly,  on  the  Ist  day  of  April,  1881,  m  consequence  of  plaintifTs 
failure  to  call  for  and  receive  it,  the  box  was  placed  in  a  safe,  se- 
cure and  suitable  warehouse,  where,  without  defendant's  fault,  it 
was  on  the  6tli  of  April,  1881,  destroyed  by  fire. 

The  following  is  appellant's  statement,  which  respondent's  coun- 
sel concedes  to  be  fair  in  all  particulars  except  in  the  description 
of  the  depot  building  where  the  cases  of  goods  were  stored  after 
they  reached  Moberly: 

On  the  7th  day  of  March,  1881,  the  plaintiff  shipped  one  case  of 
household  goods  from  San  Francisco,  California,  to  Moberly,  Mis- 
souri, prepaying  the  freight  thereof  ($13.50)  for  the  entire  distance. 
The  contract  of  shipment  was  made  with  the  Central  Pacific  liail- 
road  Company.  At  the  time  of  making  such  shipment  plaintiff 
executed  a  release,  wherein  it  was  stated  that  in  consideration  of  the 
transportation  of  said  case  of  household  goods  at  the  usual  and 
customary  rates  chairged  for  goods  of  the  same  class,  when  the 
carriers  are  released  from  their  extraordinary  liability  as  such,  the 
same  being  less  than  the  current  rates  for  the  same  class  of  freight 
shipped  under  the  carrier's  legal  responsibility,  said  railroad  com- 
pany and  its  connecting  lines  were  released  from  all  liability  to 
plaintiff,  or  to  the  owner  of  the  property,  for  loss  or  injury  to  said 
goods  while  in  transit,  except  such  as  mij^ht  result  from  the  negli- 
^nce  of  the  carrier.     At  the  same  time  the  Central  Pacific  Rail- 
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road  Company  executed  and  delivered  to  plaintiff  a  through  bill 
of  lading  for  the  entire  transportation  of  said  case;  which  bill  of 
lading  contained,  among  others,  the  following  conditions: 

1.  That  the  goods  must  be  removed  from  the  station  during 
business  hours  on  the  day  of  their  arrival,  or  be  stored,  at  the 
owner's  risk  and  expense,  and  in  the  eyent  of  their  destruction  or 
damage,  from  any  cause,  while  in  the  depot,  no  damages  should 
accrue  therefor. 

2.  That  the  carriers  should  not  be  responsible  for  loss  or  damage 
to  goods  from  fire,  from  any  cause  whatever,  while  in  transit  or  at 
stations. 

The  case  of  goods  was  transported  by  the  Central  Pacific  rail* 
road  and  its  connecting  lines  to  Kansas  City,  Missouri,  and  was 
there  delivered  to  the  defendant.  It  left  Kansas  City  on  the  rail- 
road of  defendant  on  the  30th  of  March,  1881,  and  arrived  at  its 
destination,  Moberly,  Missouri,  on  the  next  day,  March  31,  1881. 
The  owner  was  not  there  to  receive  it,  consequently  it  was  unloaded 
from  the  car  on  the  day  following,  April  1,  and  was  stored  in 
defendant's  freight  depot,  where  it  remained  uncalled  for  until 
April  6,  1881,  when  the  building  and  contents,  including  thcf 
case  in  question,  were  wholly  destroyed  by  fire.  Defendant's  freight 
depot  at  Moberly  was  a  wooden  building,  similar  to  other  buildings 
of  its  class  on  all  railroads.  The  roof  was  of  shingles  which  were 
getting  old,  and  were  somewhat  curled  up  at  the  ends.  Oil  had 
been  stored  in  the  bnilding  from  time  to  time,  in  the  usual  course 
of  business,  and  some  of  it  had  been  spilled  upon  and  satunited 
portions  of  the  floor  planks. 

The  building  had  been  rebuilt  in  1869,  reshingled,  painted  and 
put  in  thorough  repair.  It  was  in  good  condition  at  the  time  of 
the  fire;  w^is  secure  as  to  the  weather  or  thieves,  had  good  strong 
doors  which  were  securely  locked  at  night,  and  was  carefully 
watched  and  tended  by  careful,  prudent  and  competent  men  in 
defendant's  employ.  At  the  time  of  this  fire  the  locomotive  engines 
of  defendant  were  all  in  good  order,  manned  and  operated  by  care- 
ful, competent  and  experienced  engineers,  and  supplied  with  all  the 
best  known,  approved  and  modern  appliances  for  the  prevention  of 
the  escape  of  sparks  and  fire,  and  on  said  day  such  appliances  were 
in  perfect  working  order  and  were  carefully  handled  and  inspected 
by  competent  men  employed  by  defendant  for  that  purpose.  The 
Missouri,  Kansas  &  Texas  railroad,  a  railway  line  then  operated 
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Separately  and  under  an  independent  management,  crossed  defend- 
ant's tracks  near  the  freight  depot  in  question,  and  one  of  the 
engines  of  that  company,  then  in  bad  order,  threw  sparks  upon 
the  building  while  passing  it,  which  set  it  on  fire  and  burned  it 
down. 

There  was  no  conflict  in  the  testimony,  either  as  to  the  contract 
of  shipment,  which  fact  was  admitted  by  plaintiff,  the  age  and  con- 
dition of  the  freight  depot  or  warehouse,  the  condition  of  defend- 
ant's engines,  their  structure  and  careful  inspection,  nor  that  the 
building  was  burned  by  sparks  falling  on  it  from  a  defective  H.,  E. 
ft  T.  engine,  then  passing  by  it  oh  the  track  of  that  company. 
There  was  a  conflict  in  the  testimony  as  to  whether  any  notice  was 
given  of  the  arrival  of  the  goods,  Mr.  Barrowman,  defendant's 
freight  agent  at  Moberly,  testifying  that  he  notified  Mr.  Lowell, 
plaintiff's  cousin  and  agent  at  Moberly,  on  the  ^d  or  3d  and  again 
on  the  6th  of  April,  of  such  arrival,  while  Mr.  Lowell  testified  that 
no  such  notice  was  given  him  by  Mr.  Barrowman  until  the  day  of 
the  fire,  and  just  before  it  occurred.  The  market  value  of  the  arti- 
cles lost  was  proven  to  be  the  sum  of  $296.55.  The  court  admitted 
all  evidence  showing  or  tending  to  show  the  age,  quality  and  kind 
of  material,  its  proximity  to  railroad  tracks,  and  condition  of  de- 
fendant's freight  depot  at  the  time  of  the  fire,  and  to  this  rulhig 
defendant  excepted. 

The  following  instructions  were  given  in  this  case: 

1.  The  jury  are  instructed  that  when  the  plaintiff  did  not,  for 
any  cause,  demand  and  receive  her  goods  after  their  arrival  at 
Moberly,  it  then  became  and  was  the  duty  of  defendant  to  store 
them  in  a  reasonably  safe  warehouse,  under  the  charge  of  compe- 
tent and  careful  servants,  ready  to  deliver  them  when  called  for; 
and  in  the  selection  of  said  warehouse,  and  the  care  and  custody  of 
said  goods,  the  defendant  was  bound  to  use  ordinary  care  and  dili- 
gence, such  as  a  prudent  man  would  exercise  in  the  care  and  control 
of  his  own  property  of  a  like  nature,  under  similar  circumstances, 
and  such  care  should  be  m  proportion  to  the  injury  or  loss  likely 
to  be  sustained  by  any  omission  of  such  care  on  his  part.  And  if 
the  jury  believe  that  the  defendant  did  not  so  store,  care  for  and 
protect  said  property,  and  that  by  reason  of  its  want  of  such  care 
and  diligence  plaintiff's  goods  were  destroyed,  your  finding  must  be 
for  the  plaintiff  upon  the  second  count  in  plaintiff's  petition. 

The  court  of  its  own  motion  gave  the  following: 
Vol.  LIIT  —  Tl 
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''It  was  not  tho  duty  of  defendant  to  notify  plaintiff  or  her  agent 
of  the  arrival  of  the  goods,  and  if  *  *  *  defendant  ezerciaed 
ordinary  care  and  diligence  in  placing  the  goods  in  a  warehonae  or 
depot  that  was  reasonably  safe  from  fire,  they  will  find  for  defend- 
ant; and  if  thev  did  believe  that  defendant  did  not  exercise  rach 
diligence  and  care  *  *  *  and  in  consequence  of  such  negligence 
the  gDoda  were  lost,  they  will  find  for  plaintiff  on  the  second 
count." 

The  jury  found  a  general  verdict  for  plaintiff  on  which  the  court 
rendered  a  judgment,  from  which  defendant  has  appealed.  The 
first  count  and  all  questions  relating  to  it  are  but  of  the  case,  the 
court  having  instructed  the  jury  to  find  for  defendant  on  that 
count;  and  this  also  answers  and  disposes  of  all  objections  to  the 
verdict  as  being  general. 

It  has  been  a  vexed  question  when  the  liability  of  a  railroad  com- 
pany as  a  common  carrier  of  goods  ceases,  after  the  arrival  of  the 
goods  at  their  destination;  but  the  weight  of  authority  is,  that  on 
the  arrival  of  the  goods  at  their  destination,  after  they  have  been 
discharged  from  the  cars,  the  liability  of  a  railroad  company  as  a 
common  carrier  ceases,  and  it  becomes  a  bailee  for  hire.  Norway 
Plains  Co.  v.  R  Co.,  1  Gray,  265;  Rothschild  v.  R.  Co,,  69  IlL  164; 
Af.  D.  T.  Co.  V.  HalhcJc,  64  111.  284;  McCarty  v.  R.  Co.,  30  Penn. 
247;  Shenk  v.  Propotter  Co.,  60  Penn.  St.  109;  Afohr  A  Smith  v. 
R.  Co.,  40  Iowa,  580;  R,  Co.  v.  Kidd,  35  Ala.  209;  Jackson  v.  R. 
Co.,  28  Cal.  268. 

The  contrary  has  been  held  by  the  courts  of  last  resort  of  New 
Hampshire,  Wisconsin,  Kentucky,  New  Jersey,  Louisiana,  Ohio 
and  Kansas;  but  as  early  as  1858,  the  Supreme  Court  of  this  State, 
in  Holtzclaw  v.  Duff,  27  Mo.  395,  held  that:  ''After  the  hemp 
(shipped  over  the  H.  &  St.  J.  B.  B.)  reached  the  terminus  of  the 
road,  and  was  removed  from  the  cars,  a  different  and  less  onerous 
obligation  was  assumed,  and  they  became  liable  as  warehousemen 
and  forwarding  agents,  and  as  such  were  only  bound  to  take  reason- 
able care  of  the  property,  and  were  only  answerable  for  losses  ocoa- 
sioned  by  their  fault  or  neglect."  The  same  doctrine  was  reiterated 
by  this  court  in  Cramer  y.  Exp.  Co.,  56  Mo.  528.  See  also  Ang. 
Carr.  (2d  ed. ),  §§  302,  304.  We  must  regard  the  law  as  so  settled  in 
this  State.  Nor  is  it  necessary,  in  order  that  this  change  in  the 
liability  of  the  railroad  company  from  that  of  a  common  carrier  to 
that  of  a  warehouseman  may  be  affected  that  notice  of  the  arrival 
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of>  the  goods  at  their  destination  should  be  given  by  the  carrier  to 
the  consignee. 

.  There  is  also  a  conflict  of  authority  on  this  question^  but  in 
Rankin  v.  Pac.  R.  Co.,  55  Mo.  168,  it  was  held  that:  ''The  rule 
in  respect  to  notifying  consignees  of  the  arriyal  of  goods  does  not 
apply  to  railroads,  where  the  goods  are  delivered  on  time.  They 
are  not  required,  as  carriers  by  wagons,  to  deliver  at  the  place  of 
business  or  house  of  the  consignee,  nor  as  carriers  by  water,  to  notify 
the  consignee  of  the  arrival  at  the  wharf.  Their  route  is  confined 
to  a  track,  and  the  delivery  must  be  at  a  depot  or  by  the  roadside, 
and  if  there  be  no  one  to  receive  them,  they  may  store  them  without 
charge  for  a  reasonable  time,  till  the  consignee  calls  for  them.  It  is 
the  duty  of  the  consignee  to  do  so  without  notice,  as  the  usual 
certainty  of  the  arrival  of  the  train  renders  such  notice  unnecessary." 
A  warehouseman  or  other  bailee  for  hire  is  only  answerable  for  a 
loss  occasioned  by  the  want  of  ordinary  care  and  skill.  Ang.  Oarr., 
§  415;  Story  Bailm.  (9th  ed.),  §  444.  But  a  warehouseman  may 
contract  for  a  more  restricted  liability  than  that  which  the  law 
imposes  upon  him.  He  may,  by  agreement,  restrict  his  liability, 
except  as  to  a  loss  occurring  through  fraud,  or  want  of  good  faith. 
Ang.  Oarr.  (5th  ed.),  §  59;  Alexander  v.  Oreene,  3  Hill  9;  WMs  v. 
Steam  Nov.  Co.,  2  N.  Y.  208;  Stoiy  Bailm.  (9th ed.),  §  79. 

But  conceding  for  the  sake  of  the  argument,  that  the  correct 
doctrine  is  that  announced  in  the  leading  New  Hampshire  case, 
which  has  been  adopted  in  some  of  the  States,  that  the  common 
carrier's  liability  as  such  continues  until  the  delivery  of  the  goods 
to  the  consignee,  or  until  after  notice  of  their  arrival,  he  has  had  a 
reasonable  time  within  which  to  remove  them;  yet  the  manner  of 
delivering  the  goods,  and  the  period  at  which,  after  their  arrival  at 
their  destination,  the  responsibility  of  the  common  carrier  will  cease, 
may  depend  upon  a  special  contract  between  the  parties,  or  a  local 
custom.  Story  Bailm.  (9th  ed.),  §  543;  1  Bawle,  203;  15  Johns.  39; 
17  Wend.  305;  1  Hetc.  (Ky.)  558;  18  Mich.  131.  Buckley  v.  RaU- 
way  Co.,  18  Mich.  131,  it  was  held  that  in  the  absence  of  any  usage, 
special  circumstances,  or  agreement,  the  liability  of  railroad  com- 
panics  for  goods  in  warehouse  awaiting  delivery  is  that  of  a  com- 
mon carrier,  and  it  was  said  by  the  court  that:  ''The  course  to  be 
pursued  by  the  carrier,  to  shield  himself  from  further  responsibility, 
in  his  quality  of  carrier,  when  the  transportation  is  accomplished,  is 
not  the  subject  of  abstract  law  disconnected  from  the  surrounding 
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circumstances,  but  is  a  matter  depending  upon  contract,  and  to  be 
determined  by  reference  to  the  express  stipulations  of  the  parties, 
or  the  yarying  facts  from  which,  when  presented,  the  law  will  infer 
the  rights,  duties  and  obligations  of  the  parties.*' 

In  the  case  of  Huston  y.  Peters,  1  Meto.  (Ky. )  561,  the  court  said: 
**  But  may  not  the  manner  of  deliyering  the  goods,  and  conse- 
quently, the  period  at  which  the  responsibility  of  the  carrier  will 
cease,  in  some  measure  at  least  depend  upon  and  be  goyemed  by 
the  custom  of  particular  places,  and  the  usage  of  particular  trades, 
or  upon  a  special  contract  between  the  parties?  "  Again:  **  Prima 
facie  there  must  be  actual  deliyery,  or  in  the  case  of  a  carrier  by 
water,  a  landing  at  the  wharf  or  usual  landing  place,  with  due  and 
reasonable  notice  to  the  consignee  of  the  arriyal  of  the  goods.  But 
the  rule  may  be  yaried  by  contract,  or  affected  by  a  well  established, 
reasonable  and  generally  known  custom  and  usage/' 

The  biU  of  lading  giyen  in  this  case  was  not  only  a  contract  relat- 
ing to  the  transportation  of  the  goods  from  the  point  of  shipment 
to  their  destination,  but  also  a  contract  prescribing  the  duties  of 
the  consignor  and  the  carrier,  after  the  goods  reached  their  final 
destination.  Under  that  contract  defendant  was  liable  as  a  ware- 
houseman only  for  a  loss  occasioned  by  its  gross  negligence  or  bad 
faith.  The  instructions  giyen  by  the  court  declared  the  defend- 
ant's duty  and  liability  as  a  warehouseman  as  if  there  had  been  no 
written  agreement  restricting  its  liability.  Again  the  count  upon 
which  plaintiff  was  permitted  to  recoyer  declared  against  defend- 
ant as  a  warehouseman,  and  the  court  recognizing  that  defendant 
was  such,  yirtnally  denied  to  it  the  right  to  limit  its  liability,  a 
right  beyond  question,  if  it  was  a  warehouseman,  and  under  that 
count  it'  could  not  be  held  liable  as  a  common  carrier,  but  only  as  a 
warehouseman. 

The  judgment  is  reyersed  and  the  cause  remanded,  and  before  a 
retrial  it  would  be  well  for  plaintiff  to  amend  her  petition,  wherein 
it  alleges  that  the  warehouse  was  set  on  fire  by  sparks  escaping 
from  defendant's  engine. 

Iiever9ed  and  rmnandetL 

AU  concur  ezoepc  Nobtok,  J.,  diasonting. 


OCTOBBB  TBRM,  1884.  5g5 

State  y.  Gregory. 


Statb  y.  Orbqoby. 

<HtMo.]«J 

Ft^lfnoiani — Siaie  board  of  health — mandamus. 

Under  a  statate  regalating  the  practice  of  medieiiie  and  sargeiy,  an  applicant 
for  leave  to  practice  who  lias  a  diploma  must  furnish  the  State  board  of 
health  satisfactory  proof  that  it  was  granted  by  some  legally  chartered  instl- 
tation  in  good  standing.  Seld,  that  the  granting  of  leave  by  the  board  is 
discretionary,  and  will  not  be  enforced  by  mandamtiM. 

MANDAMUS.     The  opinion  states  the  case.     The  writ  was  de- 
nied below. 

Bryant,  Holmes  di  WaddM,  for  relator. 

Z>.  H,  McIfUyre,  attoniey-generaly  for  respondent. 

Shebwood,  J.  This  is  an  original  proceeding  in  this  ooitrt,  hay- 
ing for  its  object  onr  peremptory  writ  commanding  respondents  to 
issue  and  deliyer  to  the  relator  a  certificate,  as  proyided  for  in  the 
act  of  April  2,  1883,  authorizing  him  to  practice  medicine  in  this 
State. 

The  issuance  of  the  altematiye  writ  has  been  waiyed,  the  petiidon 
therefor  by  agreement  standing  in  lieu  thereof. 

[Omitting  petition.] 

The  proyisions  of  the  act  approyed  April  2,  1883,  entitled  ''An 
act  to  regulate  the  practice  of  medicine  and  surgery  in  the  State  of 
Missouri/'  so  far  as  necessary  for  quotation,  are  these: 

^*  Section  1.  Eyery  person  practicing  medicine  and  surgery,  in 
any  of  their  departments,  shall  possess  the  qualifications  required 
by  this  act.  If  a  graduate  of  medicine,  he  shall  present  his  diploma 
to  the  State  board  of  health  for  yerification  as  to  its  genuineness. 
If  the  diploma  is  found  to  be  genuine,  and  if  the  person  named 
therein  be  the  person  claiming  and  presenting  the  same,  the  State 
board  of  health  shall  issue  its  certificate  to  that  effect,  signed  by  at 
least  four  members  thereof,  and  such  diploma  and  certificate  shall 
be  deemed  conclusiye  as  to  the  right  of  the  lawful  holder  of  the  same 
to  practice  medicine  in  this  State.  If  not  a  graduate,  the  person 
practicing  medicine  in  this  State  shall  present  himself  before  said 
board  and  submit  himself  to  such  examination  as  the  said  board 
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shall  reqaire,  and  if  the  examination  be  satisfactoiy  to  the  exam- 
iners, the  said  board  shall  issue  its  certificate  in  accordance  with  the 
facts,  and  the  lawful  holder  of  such  certificate  shall  be  entitled  to 
all  the  rights  and  privileges  herein  mentioned. 

**  Skc.  2.  The  State  board  of  health  shall  issue  certificates  to  all 
who  shall  furnish  satisfactory  proof  of  having  received  diplomas  or 
licenses  from  legally  chartered  institutions  in  good  standing  of 
whatever  school  or  system  of  medicine ;  they  shall  prepare  two 
forms  of  certificates,  one  for  persons  in  possession  of  diplomas  or 
licenses,  the  other  for  candidates  examined  by  the  board;  they  shall 
furnish  to  the  county  clerks  of  the  several  counties  a  list  of  all 
persons  receiving  certificates;  provided  that  nothing  in  this  act 
shall  authorize  the  board  of  health  to  make  any  discrimination 
against  the  holders  of  genuine  licenses  or  diplomas  under  any  school 
or  system  of  medicine. 

**  Sec.  8.  Said  State  board  of  health  shall  examine  diplomas  as 
to  their  genuineness,  and  if  the  diplomas  shall  be  found  genuine 
as  Tepresentedt  the  secretary  of  the  State  board  of  health  shall 
receive  a  fee  of  one  dollar  from  each  graduate  or  licentiate,  and  no 
further  charge  shall  be  made  to  such  applicant;  but  if  it  be  found 
to  be  fraudulent,  or  not  lawfully  owned  by  the  possessor,  the  board 
shall  be  entitled  to  charge  and  collect  twenty  dollars  of  the  appli- 
cant presenting  such  diploma.  ThiB  verification  of  the  diploma 
shall  consist  in  the  aflSdavit  of  the  holder  and  applicant,  that  he  is 
the  lawful  possessor  of  the  same,  and  that  he  is  the  person  therein 
named;  such  affidavit  may  be  taken  before  any  person  authorized 
to  administer  oaths,  and  the  same  shall  be  attested  under  the  hand 
and  official  seal  of  such  officer,  if  he  have  a  seal.  Graduates  may 
present  their  diplomas  and  affidavits  as  provided  in  this  act«  by 
letter  or  proxy,  and  the  State  board  of  health  shall  issue  a  certifi- 
cate as  though  the  owner  of  the  diploma  was  present. 

**  Sec.  4.  All  examinations  of  persons  not  graduates  or  licentiates 
shall  be  made  directly  by  the  board,  and  the  certificates  given  by 
the  board  shall  authorize  the  possessor  to  practice  medicine  and 
surgery  in  the  State  of  Missouri." 

[Omitting  other  considerations.] 

The  second  point  made  by  the  demurrants  will  now  be  discussed 
in  connection  with  the  statute  on  which  it  is  bottomed.  What  is 
the  purpose  of  that  statute?  Its  central  and  dominant  idea?  By 
what  instrumentalities  and  what  methods  was  that  purpose  to  be 
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effectuated,  and  that  idea  clothed  with  the  garments  of  practical 
peiformance?  An  answer  to  these  questions  solves  the  snfflciencj 
of  the  petition  on  the  point  now  being  considered.  An  attentiye 
reading  of  the  statu  coiy  proyisions  already  quoted,  together  with 
others  in  pari  materia,  cannot  fail  to  discover  that  the  legislature, 
BO  far  as  legislation  could  be  made  effectual,  was  deterniined  to  pro- 
vide for  the  sanitary  welfare  of  the  people  of  this  State,  and  to  rid 
this  Commonwealth  of  that  class  of  medical  pretenders  known  by 
the  various  designations  of  empirics,  mountebanks,  charlatans  and 
quacks.  To  this  end,  but  three  days  prior  to  the  approval  of  the 
act  in  question,  one  had  been  approved  creating  a  ''  State  board  of 
health,"  on  which  was  conferred  a  '^  general  supervision  over  the 
health  and  the  sanitary  interests  of  the  citizens  of  the  State,"  and 
made  their  duty  to  recommend  to  the  general  assembly  sanitary 
laws,  and  to  city  and  county  courts  the  adoption  of  any  rules  they 
may  deem  wise  or  expedient  for  the  protection  and  preservation  of 
the  health  of  the  citizens  thereof,  and  they  were  also  empowered  to 
administer  oaths  and  '*  to  take  testimony  in  all  matters  relating  to 
their  duties  and  powers/'  Acts  1883,  pp.  95-97,  §§  3  and  16.  To 
this  end  also  it  was  enacted  that  when  any  one  desired  to  practice 
the  medical  profession  in  this  State,  he  should  do  one  of  two 
things:  either  to  present  himself  before  the  State  board  of  health 
and  '*  submit  to  such  examination  as  the  said  board  shall  require," 
or  if  a  graduate  of  medicine,  to  present  his  diploma  to  the  State 
board  of  health  '*  for  verification  as  to  its  genuineness,"  and  **  if 
the  diploma  is  found  to  be  genuine  and  the  person  named  therein 
to  be  the  person  claiming  and  presenting  the  same,  the  State  board 
of  health  shall  issue  its  certificate  to  that  effect,"  etc.    Acts  1883, 

p.  116,  §  1. 

An  ingenious  argument  has  been  made  in  behalf  of  the  relator 
endeavoring  to  show  that  his  right  to  a  certificate  is  exclusively  bot- 
tomed on  section  1,  just  quoted;  that  this  right  became  a  consum- 
mate when  the  diploma  was  verified  as  to  the  genuineness  and  the 
person  named  in  it  found  to  be  the  person  claiming  and  presenting 
the  same,  and  that  this  court  in  ascertaining  whether  relator  is  en- 
titled to  the  exercise  of  our  mandatory  authority  in  his  behalf,  must 
center  and  confine  our  attention  to  that  section  alone.  Should  we 
do  this,  our  action  would  certainly  be  at  variance  with  that  very 
familiar  rule  of  ascertaining  the  legislative  intent,  which  requires 
that,  save  in  exceptional  instances,  instances  where  the  legislative 
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object  is  accompliflhedy  embraced  and  ended  in  and  by  a  single  sec- 
tion^ that  the  whole  statute^  and  sometimes  others  in^Mirf  tnaieria, 
must  be  looked  to  in  the  effort  to  discover  the  entire  I^;islatiye 
meaning.  Potter's  Dwar.,  pp.  144, 145,  §§  12, 17,  19;  Sedg.  Const. 
Stat.  325.  This  case  is  not  an  exceptional  one;  the  legislative  thonght 
and  purpose  are  not  fully  expressed^  nor  the  legislative  methods 
whereby  that  purpose  is  to  be  executed,  fully  described  in  section  1. 
'  This  will  become  apparent  as  we  proceed  further  in  this  discussion; 
thus  while  section  1  provides  for  the  issuance  of  certificates  to 
graduates  and  examinees,  it  remains  for  section  2  to  declare 
that  tlie  board  shall  *'  prepare  two  forms  of  certificates,  one  for 
persons  in  possession  of  diplomas,  the  other  for  candidates  exam- 
ined by  the  board."  As  the  legislature  has  only  made  provision  in 
that  section  for  but  two  forms  of  certificates,  neither  of  which 
embraces  the  case  of  a  graduate  who  has  been  so  unfortunate  as  to 
lose  his  diploma,  it  must  needs  follow  that  the  legislature  has  made 
no  provision  for  a  case  of  that  character.  This  being  true,  it  will 
also  follow  that  those  words  in  that  section  requiring  the  board  ''to 
issue  certificates  to  all  who  shall  furnish  satisfactory  proof  of  having 
received  diplomas  from  legally  chartered  medical  institutions  in 
good  standing,"  are  to  be  applied,  and  can  only  be  applied  to  that 
class  of  persons  for  whom  the  board  is  to  prepare  one  of  those 
forms  of  certificates  and  none  other,  i.  e..  to  that  class  of  '' persons 
in  possession  of  diplomas." 

As  a  necessary  sequence  of  the  foregoing  it  must  devolve  on  him 
who  is  possessed  of  a  diploma  to  furnish  to  the  board  **  satisfactoiy 
proof  of  having  received  "  such  diploma  **  from  a  legally  chartered 
medical  institution  in  good  standing,"  and  this  too  in  addition  to 
the  requisites  as  to  verification,  particularly  specified  in  section  three. 

And  if  leaving  the  plain  language  and  letter  in  section  two,  we 
should  look  to  the  reasons  which  gave  to  the  statutory  provisions 
their  birth  and  their  being;  look  to  the  mischief  they  were  designed 
to  extirpate  and  the  remedy  and  protection  they  were  designed  to 
furnish,  it  would  seem  passing  strange  that  any  other  conclusion 
than  that  announced  should  be  reached.  For  why  should  the  legis- 
lature create  a  board  of  health  with  such  comprehensive  powers 
and  then  in  one  case,  where  profert  is  simply  made  of  the  diploma 
and  the  affidavit,  require  that  the  board  should  look  no  further, 
but  straightway  go  through  the  perfunctory  performance  of  issuing 
a  certificate  to  the  appellant,  and  yet  when  the  diploma  is  merely 
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lost,  proof  satisfactoiy  must  be  made  that  the  absent  diploma  is 
issued  by  ''  a  legally  chartered  medical  institntion  in  good  stand- 
ing? "  Is  it  not  obyiousy  under  the  claim  made  by  the  relator  that 
the  possessor  of  the  diploma,  ipso  facto^  becomes  the  possessor  of  a 
certificate;  if  so,  wherein  consists  the  protection  which  the  board 
of  health  affords  in  that  class  of  cases?  Does  not  such  a  construc- 
tion for  the  most  part  nullify  the  statute  and  abolish  the  board  of 
health?  If  satisfactory  proof  that  a  diploma  has  emanated  from  a 
medical  institution  in  ''good  standing ''  is  requisite  in  the  one  case 
why  not  in  the  other?  Surely  no  satisfactory  answer,  no  answer 
based  upon  the  reason  and  spirit  of  the  law  can  be  returned  to 
these  questions,  save  one  which  coincides  with  the  views  already 
announced. 

For  these  reasons  the  second  ground  of  demurrer  must  be  held 
valid  and  the  petition  fatally  defective  in  lacking  the  allegations 
which  the  demurrer  points  out. 

There  is  another  matter,  which  though  not  raised  by  the  demur- 
rer is  obviously  presented  by  the  petition  when  considered  in  con- 
nection with  the  section  just  discussed  and  the  nature  of  the  relief 
sought.  And  we  examine  this  matter  the  more  readily  because 
requested  by  both  parties  to  this  controversy,  that  the  ''whole  law 
of  the  case  be  settled  in  the  outset."  The  point  we  refer  to  is  this: 
If  the  proper  view  has  been  taken  of  the  meaning  of  section  two 
iiforesaid,  then  the  board  of  health,  in  the  discharge  of  duties  in 
reference  to  the  issuance  of  certificates,  is  engaged  in  the  perform- 
ance of  those  things  which  essentially  partake  of  a  judicial  nature, 
requiring  the  examination  of  evidence  and  passing  on  its  probative 
force  and  effect,  requiring  the  exercise  of  judgment  and  the  employ- 
ment of  discretion.  Now  while  courts  on  suitable  occasions  will 
apply  the  spur  of  mandamus  to  put  the  discretion  of  inferior  courta 
and  officers  in  motion,  yet  after  that  discretion  has  been  exercised, 
as  in  the  case  at  bar,  no  matter  in  what  way,  the  mandatory 
authority  to  compel  the  doing  of  the  particular  act  prayed  for  is  at 
an  end.  Of  course  these  remarks  have  no  relevancy  to  acts  simply 
ministerial,  where  no  judgment  is  to  be  exercised;  but  this  case  is 
not  regarded  as  of  that  character,  and  whenever  an  element,  slired 
or  degree  of  discretion  enters  into  the  duty  to  be  performed,  the 
functions  of  mandatory  authority  are  shorn  of  their  customary 
potency  and  become  powerless  to  dictate  terms  to  that  discretion. 
Were  the  rule  otherwise,  instead  of  officers  discharging  their  duties 
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in  accordance  with  their  own  official  discretion,  that  of  a  oonri 
would  be  substituted  therefor,  and  in  instances  like  the  present, 
should  this  court,  proceeding  contrary  to  all  precedent,  arrogate  to 
itself  such  reyisorj  powers,  it  would,  while  palpably  usurping  func- 
tions conferred  exdusiyely  by  the  law  upon  others,  in  the  endeavor  to 
ascertain  whether  a  given  college  is  a  ^^  medical  institution  in  good 
standing,"  might  find  itself  seriously  embarrassed  by  the  character 
of  the  investigation  it  would  be  compelled  to  make;  might  find  itself 
wandering  amid  the  mazes  of  therapeutics  or  else  boggling  at  the 
mysteries  of  the  pharmacopoeia,  etc.  To  state  such  an  outcome  is 
necessarily  to  condemn  the  process  of  reasoning  by  which  it  is 
reached. 

Abundant  authority,  it  need  scarcely  be  said,  sustains  the  posi-^ 
tion  that  discretionary  powers  are  not  revisable,  and  that  this  rule 
applies  with  especial  force  to  cases  where  mandatory  aid  is  sought. 
High  Extr.  Leg.  Bem.,  §§  24,  43,  44,  44a,  45,  46,  47,  57,  58,  230 
and  cases  cited;  Ang.  and  Ames  Corp.,  §§  713,  714  and  cases  cited; 
Howland  v.  Sldredge,  43  N.  Y.  457;  People  v.  Brennan,  39  Barb. 
651;  People  v.  Supervisor 8^  12  Johns.  414;  Clutee  v.  Canal  Co,,  1(K 
Pick.  244;  Hargreaves  v.  Taylor,  3  B.  and  S.  611. 

In  a  recent  case  in  Minnesota,  State  v.  State  Medical  Examining- 
Board,  32  Minn.  324;  s.  c,  50  Am.  Bep.  575,  the  same  view  is 
taken  of  the  point  and  mandamus  refused,  where  the  board  of  health 
of  that  State,  acting  under  a  statute  similar  to  our  own,  had  refused 
to  grant  a  certificate  to  one  who  had  beeii  guilty  of  **  unprofessional 
or  dishonorable  conduct."  And  in  that  case  it  is  also  decided, 
and  a  number  of  authorities  are  cited  in  support  of  the  ruling,  that 
the  creation  of  such  a  board  with  powers  such  as  have  been  described, 
is  within  the  power  of  the  legislature  and  does  not  transcend  con- 
stitutional limits.  It  is  thought  best  to  say  this  in  conclusion, 
that  notwithstanding  what  has  been  said  relative  to  the  disci-c- 
tionary  powers  of  the  board  of  health,  that  according  to  the  express 
terms  of  the  proviso  in  section  2,  supra,  such  discretionary  power 
does  not  extend  to  discriminating  against  any  particular  school  or 
system  of  medicine,  and  that  should  such  discrimination  ever  occur, 
the  limits  of  discretionary  power  will  have  been  passed.  Belator, 
if  he  desires,  has  leave  to  plead  further. 

All  concur,  except  Hough,  C.  J.,  who  concurs  in  all  the  para- 
graphs of  this  opinion,  except  the  last  one,  which  he  does  not  regard 
as  pertinent  to  the  present  state  of  the  pleadings. 
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Habjusok  V.  Smuh. 

Bank^^Bkether  depoiUarif  or  tnuU$. 

A  \mak.  In  Iftaooii  ondertook  to  lend  money  on  real  estate  there  for  plaintiff 
who  resided  in  New  York.  The  plaintiff  sent  the  bank  a  check  on  a  New 
York  bank,  the  sum  to  be  lent,  payable  to  it,  to  be  paid  to  the  borrower 
when  the  terms  of  the  loan  as  to  delivery  of  secorities  were  performed. 
The  bank  credited  the  check  to  plaintiff  on  investment  aooount  and  sent  it  to 
its  ooirespondent  In  New  York  by  whom  it  was  collected  and  credited  to  the 
sender.  Meantime  the  bank  led  plaintiff  to  believe  that  the  loan  had  been 
perfected,  and  subsequently  made  an  assignment  for  benefit  of  its  creditors. 
Held,  (1)  that  the  relation  was  that  of  trustee  and  outui  que  truH,  and  not 
that  of  depositor  and  depositary;  (S)  that  the  bank  was  liable  for  wrongfully 
mixing  the  proceeds  of  the  draft  with  its  own  money. 

AOTION  to  declare  a  lien  on  assets  in  the  hands  of  an  assignee. 
The  opinion  states  the  case.  The  plaintiff  had  judgment  below. 

W.  H.  WaiU  and  Henry  SmUh,  for  appellant. 

Gage,  Ladd  dk  SnuUl^  for  respondent. 

NoBTOK,  J.  The  Missouri  Valley  Bank  was  a  banking  oorpoia- 
tion  doing  business  in  Kansas  City,  and  on  the  17th  day  of  February, 
1881,  it  made  a  general  assignment  of  its  assets  to  defendant  Smith 
for  the  benefit  of  creditors;  and  this  suit  was  instituted  against  him 
for  the  purpose  of  impressing  the  assets  in  his  hands  with  a  trust, 
and  as  a  foundation  for  the  claim,  it  is  averred  substantially  in  the 
petition  that  the  Missouri  Valley  Bank  was  acting  as  the  agent  of 
plaintiff,  who  lived  in  the  State  of  New  York,  in  effecting  loans  of 
plaintiff's  money  on  real  estate  security;  that  plaintiff,  on  being 
luivised  by  the  bink  that  it  could  effect  a  loan  of  $4,500  to  Lycurgus 
and  Blizabeth  Raitsback,  secured  by  deed  of  trust,  sent  to  the  bank 
in  the  last  of  December,  1880,  or  first  of  January,  1881,  the  sum  of 
$4,500,  not  as  a  depoeit,  but  as  a  special  trust  for  effecting  said  loan, 
and  which  was  to  be  held  by  said  bank  only  for  delivery  to  the  said 
Baitsbacks  when  they  executed  and  delivered  a  note  for  the  same, 
secured  by  a  recorded  deed  of  trust;  that  said  sum  of  money,  instead 
of  being  applied  by  the  bank^  as  directed  and  agreed  by  and  between 
the  bank  and  plaintiff,  was  wrongfully  mingled  with  the  cash  and 
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Other  assets  of  the  bank  which  came  to  the  hands  of  defendant 
Smith  under  the  assignment.  The  prayer  of  the  petitioner  is  that 
said  sum  maj  be  decreed  <to  be  a  lien  on  said  assets,  that  it  be  paid 
oat  of  said  assets  before  the  same  or  any  part  thereof  is  used  for 
the  benefit  of  the  general  creditors. 

The  defendant  set  up  in  his  answer  substantially  that  plaintiff 
was  simply  a  depositor  of  the  bank  and  that  the  relation  between 
the  plaintiff  and  the  bank  was  simply  and  only  that  of  debtor  and 
creditor;  it  also  denied  that  the  bank  contracted  with  the  plaintiff 
as  alleged  in  the  petition;  denied  that  the  money  claimed  by  him, 
or  any  part  thereof,  was  wrongfully  mingled  with  the  cash  and  other 
assets  of  the  bank,  and  as  such  came  to  the  hands  of  defendant.  It 
is  then  averred  that  when  the  money  for  which  the  suit  is  prose- 
cuted was  paid  into  said  bank  the  same  was  not  kept  in  a  package 
separate  and  distinct  from  other  funds,  but  that  the  same  was 
mingled  with  its  other  money  and  effects,  and  was  again,  and  long 
prior  to  said  assignment,  along  with  other  money  and  effects,  paid 
out  by  said  bank  in  the  usual  course  of  its  business,  and  that  no 
part  of  said  money  or  its  proceeds  remained  in  said  bank  or  formed 
part  of  its  assets  or  eyer  came  to  defendant's  hands.  In  the  trial 
of  the  issues  iuTolyed,  the  trial  court  found  in  favor  of  plaintiff  the 
sum  of  $3,150,  and  decreed  its  payment  by  defendant  in  conformity 
with  the  prayer  of  the  petition,  and  from  this  judgment  and  decree 
the  defendant  has  appealed. 

The  first  question  arising  on  the  appeal  is:  Was  the  relation 
between  plaintiff  and  the  Missouri  Valley  Bank,  as  to  the  money- 
sued  for,  that  of  principal  and  agent,  trustee  and  cestui  que  trust, 
or  simply  that  of  depositor  and  depositary  P  The  trial  court  found 
this  relation  to  be  that  of  trustee  and  cestui  que  trust,  and  this 
finding,  we  think,  is  abundantly  sustained  by  the  evidence.  As 
the  evidence  upon  this  subject  is  epistolary  and .  embraced  in  a 
lengthy  correspondence,  we  omit  it  in  consequence  of  its  Yolumi- 
nousness,  contenting  ourselves  with  stating  its  substance.  It  appears 
from  it  that  the  plaintiff  was  a  resident  of  Troy  in  the  State  of  New 
York,  and  that  the  bank,  in  the  latter  part  of  the  year  1879,  through 
its  cashier,  wrote  him  a  letter  stating  that  loans  of  money  could  be 
effected  in  Kansas  City  on  real  estate  security  treble  the  value  of 
the  amount  loaned;  proposing  to  act  for  and  on  behalf  of  plaintiff 
in  effecting  such  loans;  that  when  loans  were  applied  for  the  bank 
would  write  to  plaintiff,  naming  the  amount  required,  with  deaerip* 
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tion  and  yalae  of  pn>perty  proposed  to  be  given  as  seouritj,  and  the 
plaintiff  would  send  the  amount  required  in  a  check  payable  to  the 
Missouri  Valley  Bank  to  be  handed  over  to  the  borrower  when  the 
terms  of  the  loan,  as  to  execution  and  delivery  of  note  and  deed  of 
trust  to  secure  the  same,  were  completed.  It  appears  that  in  the 
latter  part  of  the  year  1880  plaintiff  was  informed  by  letter  from 
the  bank  that  Mrs.  Raitsback  and  her  husband  were  desiring  to 
borrow  $4,500  on  five  years'  time,  at  eight  per  cent  interest,  and 
that  if  he  would  propose  to  make  the  loan  the  bank  would  secure 
it  for  him;  that  the  loan  was  a  choice  one,  on  the  best  residence 
property,  and  to  responsible  parties.  The  correspondence  on  the 
sulject  of  this  loan  culminated  in  plaintiff  sending  his  check  for 
the  required  amount  on  parties  in  New  York  to  be  loaned  to  the 
Raitsbacks  on  the  terms  proposed.  The  correspondence  in  reference 
to  this  loan  continued  till  the  11th  of  February,  1881,  six  days 
before  the  bank  broke  and  made  an  assignment  to  defendant  Smith. 
We  cannot  see  how,  on  this  evidence,  the  court  could  have  found 
otherwise  than  it  did,  viz. :  that  as  to  the  money  the  relation  of 
plaintiff  and  the  bank  was  that  of  trustee  and  cestui  que  trust  The 
fact  that  the  bank  credited  the  amount  received  to  plaintiff  (on 
investment  account)  could  not,  and  did  not,  change  this  relation- 
ship and  create  simply  that  of  debtor  and  creditor.  Mr.  Ilarrison, 
the  plaintiff,  as  the  evidence  shows,  resided  in  the  distant  State  of 
New  York  and  kept  his  accounts  as  depositor  in  his  homo  banks, 
and  there  is  no  evidence  in  the  case  tending  to  show  that  it  was  his 
intention  to  withdraw  such  deposits  and  place  them  as  a  depositor 
in  the  Missouri  Valley  Bank  at  Kansas  City. 

The  next  question  arising  on  the  appeal  is:  Did  the  bank  wrong- 
fully mingle  and  intermix  the  proceeds  of  this  draft  with  its  own 
money  and  assets?  The  trial  court  found  that  it  did,  and  this  find- 
ing is  also  we  think,  fully  sustained  by  the  evidence,  which  shows 
that  the  bank,  instead  of  being  a  faithful  agent  and  true  to  the 
trust  confided  to  it  in  perfecting  the  Raitsback  loan,  sent  the  same 
to  its  correspondent,  the  Continental  Bank  of  New  York,  for  col- 
lection and  credit,  by  which  it  was  collected  and  credited,  in  the 
meantime  leading  plaintiff  to  believe  by  its  correspondence,  con- 
tinued down  to  a  period  of  time  only  six  days  beforie  the  assign- 
ment, that  the  loan  had  been  perfected. 

The  only  remaining  question  is:  Whether  under  the  above  state 
of  facts,  plaintiff  has  an  equitable  right  to  have  his  demand  first 
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paid  out  of  the  assets  in  defendant's  hands,  and  before  the  same  an 
paid  out  to  the  general  creditors  of  the  bank  ?  It  is  insisted  on  the 
part  of  appellant  that  plaintiff  has  no  such  right,  because  it  was  not 
shown  by  the  eTidence  into  which  particular  asset  of  the  bank  the 
fund  went;  that  the  money  could  not  be  followed  because  it  had 
no  '*  ear-mark,"  and  that  the  proceeds  of  the  draft  were  so  inter- 
mingled with  other  assets  as  not  to  be  distinguishable;  that  the 
trust  money  had  all  been  paid  out  by  the  bank  before  the  assign- 
ment in  its  usual  course  of  business.  In  support  of  the  last  propo> 
sition  it  is  claimed  that  the  conclusion  therein  stated  '*  that  the 
trust  money  had  all  been  paid  out  by  the  bank/^  had  been  arriyed 
at  by  the  application  of  the  rule  laid  down  in  1  Perry  Trusts,  §  463, 
where  it  is  said:  '^  The  rule  to  be  applied  in  such  cases  is  stated 
in  PennM  t.  DeffeU^  as  follows:  'The  checks  are  to  be  applied  to 
the  earliest  items  of  deposit,  whether  of  the-  trust  fund  or  the 
trustee's  own  money,  and  such  earlier  items  will  be  reduced  pro 
ianto:  " 

It  is  a  sufficient  disposition  of  this  authority  to  say  that  in  the 
recent  case  of  Knaichbutt  v.  Halleti,  I'i  Ohan.  Div.  696,  decided  in 
1879,  the  rule  laid  down  in  Pennett  y.  Deffett  was  condemned  and 
held  not  to  be  applicable  in  a  case  like  the  one  before  us.  In  the 
case  above  referred  to  the  right  of  cestui  que  trust  to  follow  the 
trust  fund  when  it  has  been  mingled  with  the  private  funds  of  the 
trustee  is  elaborately  discussed,  and  the  doctrine  distinctly  announced 
that  when  the  trustee  mixes  the  trust  money  with  his  own,  so  that 
it  could  not  be  distinguished  what  particular  part  is  trust  money 
and  what  part  is  private  money,  equity  will  follow  the  money  by 
taking  out  the  amount  due  the  cestui  que  trusty  and  the  doctrine 
that  you  cannot  follow  trust  money  mixed  with  other  money  in  an 
uudistinguishable  mass,  because  of  it.8  having  no  '^  ear-mark,"  must 
be  taken  as  subject  to  the  application  of  the  above  rule.  The  same 
subject  has  been  recently  discussed  in  an  exhaustive  and  elaborate 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
National  Bank  v.  Insurance  Ch.^  104  U.  S.  54,  decided  in  1881, 
where  it  is  held  that  as  long  as  trust  property  can  be  traced  and 
followed,  the  property  into  which  it  has  been  converted  remains 
subject  to  the  trust,  and  if  a  man  mixes  trust  funds  with  his  own 
money  the  whole  will  be  treated  as  trust  property,  except  so  &r  as 
he  may  be  able  to  distinguish  what  is  his. 

So  this  court  in  Pomeroy  v.  Benton,  57  Mo.  531,  approvingly 
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quoted  from  1  Story  Eq.,  §  468,  the  following:  ''An  agent  Ib 
bound  to  keep  the  property  of  the  principal  separate  from  his  own: 
if  he  mixes  it  up  with  his  own  the  whole  will  be  taken,  both  at  lam 
and  in  equity,  to  be  the  property  of  the  principal,  until  the 
agent  puts  the  subject-matter  under  such  circumstances  that  it  may 
be  distinguished  as  satisfactorily  as  it  might  hare  been  before  the 
unauthorized  mixture  on  his  part^  In  other  words,  the  agent  is 
put  to  the  necessity  of  showing  clearly  what  part  of  the  property 
belongs  to  him,  and  so  far  as  he  is  unable  to  do  this,  it  is  treated 
as  the  property  of  his  principal.  Courts  of  equity  do  not  in  these 
cases  proceed  upon  the  notion  that  strict  justice  is  done  between 
the  parties,  but  upon  the  ground  that  it  is  the  only  justice  that 
can  be  done;  and  that  it  would  be  inequitable  to  suffer  the  fraud 
or  negligence  of  the  agent  to  prejudice  the  rights  of  the  principal." 
See  also  Jeweti  t.  Dringer,  30  N.  J.  Eq.  291.  We  have  been 
cited  by  counsel  for  appellant  to  a  number  of  authorities  main- 
taining the  doctrine  that  trust  money  intermingled  with  other 
money  cannot  be  followed  by  the  cestui  que  trust,  because  money 
has  no  ear-mark,  and  among  others  is  the  case  of  Mills  v.  Post,  76 
Mo.  426,  to  which  we  are  unwilling  further  to  adhere,  im  so  far  as 
it  recognizes  the  principle  that  trust  money  mixed  with  other 
money  cannot  be  followed  because  it  cannot  be  distinguished  by 
reason  of  its  haying  no  ear-mark,  belieying  the  rule  announced  in 
the  cases  aboye  cited  by  us  to  be  more  in  consonance  with  sound 
reason  and  more  productiye  of  just  results. 

If  A.,  holding  11,000  in  coin  in  trust  for  B.,  place  it  in  a  bag  or 
box  and  mingle  with  it  11,000  in  coin  of  his  own,  whereby  the  par- 
ticular 11,000  of  coin  of  trust  money  cannot  be  distinguished  from 
the  11,000  of  priyate  money,  it  is,  we  think,  more  consonant  with 
-equity  for  the  chancellor  to  say  he  will  put  his  hand  in  the  bag  and 
take  from  it  and  restore  to  B.  his  11,000  of  trust  money,  than  for 
him  to  say  because  of  the  fact  that  the  money  is  not  ear-marked 
and  the  fact  that  because  of  A.'s  wrongful  act  in  thus  mixing  the 
funds  one  cannot  be  distinguished  from  the  other,  that  B.  can  take 
nothing  in  yirtue  of  the  trust,  but  must  take  his  chances  with  the 
general  creditors  of  A.  Applying  this  principle  to  the  case  before 
us,  where  the  trust  money  of  plaintiff  was  mingled  wrongfully,  if 
not  fraudulently,  with  funds  of  the  bank  and  went  into  its 
business  operations  a  yeiy  short  time  preyions  to  the  assignment  of 
its  effeota,  and  while  not  clearly  traoeaUe  to  any  partioular  asset 
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of  the  bank,  the  fact  remains  that  it  went  into  its  assets  and  to  the 
extent  of  $4,500  increased  and  swelled  the  volume  of  its  assets,  and 
it  logically  follows  from  such  application  of  the  principle  that 
plaintiff  was  entitled  to  the  relief  prayed  for  and  that  the  judg- 
ment of  the  court  granting  it  ought  to  be  affirmed,  which  ia  aoooid^^ 
ingly  done  with  the  concurrence  of  the  other  judges. 


Hbbbill  y.  Oitt  of  St.  Loma. 

(ttlfoiSM.) 

Miirriaffe — nuUanee  on  kmd  qf  io{fe — herUMMiif, 

A  married  woman  who  has  real  estate  separately  settled  on  her,  the  legal  title- 
being  in  her  husband  as  trostee,  is  liable  for  an  Injnry  received  bj  one  bj 
Islling  throogb  a  coal  hole  in  tbe  sidewalk,  suffered  to  be  out  of  repair. 


A 


CnON  for  personal  injuries  by  negligence.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 


IJevereit  Bell,  for  appellants. 
Chas,  T,  Nolandy  for  respondents. 

Phillips,  G.  This  is  an  action  to  recover  damages  for  injuriea 
sustained  by  the  plaintiff,  Hannah  M.  Merrill,  from  falling  through 
a  coal  hole  in  the  sidewalk  on  one  of  the  streets  of  St.  Louis  city. 
The  action  was  brought  in  the  name  of  said  Hannah  alone,  as  if 
she  were  9b  ferns  sole.  The  petition  alleged  that  the  legal  title  to  the 
real  estate  adjoining  the  sidewalk,  where  the  injury  occurred,  w;i8 
in  James  M.  Duffer,  who  held  the  same  in  trust  to  the  sole  use  of 
his  wife,  Lucinda  M.  Duffer,  who  were  made  co-defendants  with 
the  city  of  St.  Louis.  It  was  further  alleged  that  said  premises 
were  used  by  said  Duffer  and  wife,  and  the  hole  or  opening  in  the 
sidewalk  was  used  by  them  in  conveying  coal  to  the  cellar  under 
the  house;  that  said  coal  hole  was  defective,  etc.,  whereby  Mrs. 
Merrill  fell  into  the  same  and  was  greatly  injured.  The  answer 
tendered  the  general  issue. 

[Minor  questions  omitted.] 

The  more  important  question  involved  in  this  appeal  is  the  aoiion 
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.of  the  Circuit  Court  in  rendering  judgment  in  personam  against 
Mrs.  Duffer,  a  married  woman.  The  Court  of  Appeals,  in  an  able 
opinion,  sustained  the  validity  of  the  judgment.  It  is  placed 
chiefly  on  the  ground  that  Mrs.  Duffer  was  the  separate  owner  of 
the  real  estate,  for  the  betterment  of  which  the  nuisance  was 
maintained;  that  the  neglect  to  keep  the  coal  hole  in  repair  was  a 
tort;  and  a  married  woman,  at  common  law,  is  answerable  per- 
sonally in  damages  for  her  torts  not  committed  in  the  presence  or 
under  the  influence  of  her  husband.  The  learned  counsel  for 
appellants  does  not  controvert  this  general  proposition.  But  his 
contention  is,  if  we  rightly  comprehend  his  argument,  that  the 
Court  of  Appeals  lost  sight  of  the  fact,  or  at  least  failed  to  meet  it, 
that  the  legal  title  to  the  real  estate  was  in  the  husband,  who  was 
managing  the  property  and  collecting  the  rents  for  her;  and  that 
in  fact  she  neither  created  the  nuisance,  nor  controlled  the  prop- 
erty on  which  it  was  permitted. 

The  title  deed  to  this  property  does  not  appear  in  the  record. 
The  statement  is,  that  the  legal  title  was  vested  in  the  husband 
for  the  separate  use  of  the  wife.  The  property  was  acquired  by 
Duffer  about  twenty-flve  years  prior  to  the  injury  in  question. 
There  were  no  improvements  on  the  lot  when  bought,  and  the 
husband  testifled  that  he  had .  the  house  built  and  the  improve- 
ments made  thereon.  He  seems  to  have  attended  to  renting  and 
collecting  rents  thereon  at  times;  at  other  times  other  persons 
attended  to  these  matters,  but  whether  under  direction  of  the  wife 
or  husband  does  not  appear.  As  a  matter  of  course,  in  the  absence 
of  any  thing  to  the  contrary  appearing,  we  ace  bonnd  to  assume 
that  idl  these  things  were  done  for  the  use  and  benefit  of  the  bene- 
fleial  owner  of  the  property.  She  was  the  real  party  in  interest. 
The  husband  was  the  mere  depositary  of  the  legal  title.  His  was 
a  dry,  naked  trust,  not  coupled  with  any  interest.  There  is  noth- 
ing in  the  record  to  show  that  he  had  acquired  even  an  inchoate 
interest  of  curtesy.  He  is  therefore  to  be  regarded,  in  this  discus- 
sion, as  any  other  stranger  who  might  be  such  trustee,  with  no 
greater  or  less  obligations  and  responsibilities  resting  on  him. 
1  Bish.  Mar.  Wom.,  §  808. 

Without  discussing  the  duties  of  such  a  trustee  toward  the  prop- 
erty thus  held  by  him,  to  protect  it  against  waste  and  trespasses, 
by  lending  hia  name  to  maintain  the  necessary  actions  for  the 
benefit  of  hia  esitui  qu$  truit,  or  the  right  of  a  fnuB  covert,  in 
YokLIII— 78 
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respect  of  her  separate  estate,  to  appoint  an  agent,  and  the  extent 
of  her  liabilities  for  his  acts  as  such  agent,  it  is  enough  to  say  that 
it  quite  clearly  appears  from  the  evidence  that  the  coal  hole,  as 
originally  constructed  by  the  trustee,  was  properly  and  safely  buQt 
It  became  dangerous  to  foot  passengers  from  neglect  to  keep  it  in 
repair.  The  question  then  oocura,  who  is  the  responsible  party^  so 
far  as  the  public  or  the  plaintiff,  Mrs.  Merrill,  is  concerned  ?  In 
Bobbins  v.  Mount,  4  Robt.  553-559,  the  property,  from  the  mis- 
management of  which  the  injury  was  alleged  to  have  proceeded, 
belonged  to  minor  children.  Mount  was  the  executor  of  the  will, 
whose  duty  it  was  to  collect  and  receiye  the  income  and  rents  of 
the  estate  for  the  benefit  of  the  deyisees.  On  the  question  of  the 
liability  of  Mount  for  the  imputed  injury  the  court  say:  ''The 
executor  took  no  estate  whatever  in  the  land,  his  authority  being  a 
mere  naked  power  to  receive  the  rents,  etc.  The  action  was  not 
therefore  maintainable  against  the  defendant.  Mount,  as  owner. 
He  neither  placed  the  fixtures  in  the  building,  nor  maintained 
them  there.  The  owner  of  real  property  may  be  liable  for  the 
defective  construction  of  his  buildings  or  their  appurtenanoes, 
without  any  immediate  or  active  agency  in  the  injury;  but  suoh 
liability  is  confined  to  the  owner,  and  does  not  extend  to  agents, 
employees  or  servants  of  the  owner." 

By  the  charter  of  the  city  of  St.  Louis  (§  9,  art.  16)  it  is  pro- 
vided that  whenever  the  city  shall  be  liable  to  an  action  like  this 
"  by  reason  of  the  unauthorized  or  wrongful  acts,  or  of  the  negli- 
gence, carelessness,  etc.,  of  any  person;  and  such  person  be  also 
liable  to  an  action  by  the  party  so  injured,  the  injured  party,  if  he 
sue  the  city  for  damages  suffered  by  him,  shall  also  join  such  other 
person  so  liable,  and  no  judgment  shall  be  rendered  against  the 
city  unless  judgment  is  rendered  against  such  other  person  so 
liable  to  be  sued."  It  then  further  provides  that  if  any  person 
shall  so  sue  the  city  alone,  and  it  appears  in  the  progress  of 
the  trial  that  such  other  person  was  also  liable,  the  plaintiff 
shall  be  nonsuited.  So  the  party  plaintiff  in  such  actions  must  at 
his  peril  see  that  he  joins  the  person  who  might  be  sued  for  suoh 
injury.    If  Mrs.  Duffer  was  not  liable,  no  other  person  was. 

The  authorities  concur  in  saying  that  a  married  woman  is  liable 
to  an  action  for  her  torts,  not  committed  in  the  presence  or  under 
the  supposed  influence  of  her  husband.  2  Bish.  Mar.  Worn.,  256-7; 
Schouler  Hus.  and  Wife,  134;  Daiky  v.  ffousion,  58  Mo.  861;  Jfor- 
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9haU  T.  Oakes,  51  Me.  308;  WrigTU  v.  Leonard,  11  G.  fi.  (N.  S.) 
259-266.  Was  then  the  neglect  to  keep  this  sidewalk  in  repair  a 
tort?  A  tort  is  defined  to  be  a  civil  or  priyate  wrong  or  injury. 
It  consists  of  ''  injories  of  omission  or  commission  done  to  individ- 
uals." 1  Hill.  Torts,  1.  Every  illegal  obstruction  of  the  highway 
is  a  nuisance.  People  v.  Laimiier,  5  Denio,  9;  s.  o.,  47  Am.  Dec. 
273.  A  nuisance  is  a  tort.  It  is  '^  the  use  of  one's  own  property 
which  involves  injury  to  the  property,  or  other  right  or  interest  of 
his  neighborhood."  1  Hill.  Torts,  577.  In  short,  it  is  an  incident 
of  the  ownership  of  the  property  that  the  owner  shall  so  use  and 
control  it  that  injury  may  not  come  thereby  to  another's  property 
or  person.  In  Sowe  v.  Smithy  45  N.  Y.  238,  the  court,  speaking  of 
a  feme  sole  owner,  say:  ''  If  the  defendant  should  permit  a  nuis- 
ance upon  her  premises,  to  the  injury  of  her  neighbor,  would  she 
not  be  liable  in  an  action  to  her  neighbor?  The  unlawful  use  by 
her  of  her  separate  estate  would  make  the  action  one  relating  to  her 
separate  estate."  And  in  Dygert  v.  Sehetiek,  23  Wend.  447;  8.  o., 
85  Am.  Dec  575,  the  court  say:  ''Any  act  of  an  individual  done 
to  a  highway,  though  performed  on  his  own  soil,  if  it  detract  from 
the  safety  of  travellers,  is  a  nuisance.  Special  damage  arising  from 
it  therefore  furnishes  ground  for  a  private  action,  without  regard  to 
the  question  of  negligence  in  him  who  digs  it." 

It  cannot  avail  the  defendant,  the  owner  of  the  property  in  fact, 
that  she  did  not  construct  the  coal  hole.  It  was  constructed  on  her 
property  for  her  benefit.  She  suffered  it  to  remain  and  get  out  of 
repair.  A  person  who  continues  a  nuisance  is  as  much  responsible 
therefor  as  he  who  creates  it  in  the  first  instance.  In  Davenport  v. 
Buekman,  10  Bosw.  32,  the  court  say:  ^*  In  this  case  there  was  no 
pretense  that  the  excavation  was  temporary,  or  made  for  any  other 
purpose  except  as  a  separate,  permanent  entrance  to  the  cellar.  It 
was  an  opening,  therefore  for  damages  arising  from  which  those 
who  made  it  or  adopted  and  continued  it  were  responsible."  Upon 
a  person  who  thus  employs  a  part  of  the  highway,  which  belongs  to 
the  public  for  a  pass  way,  for  a  private  use,  the  law  imposes  the 
highest  degree  of  vigilance  and  care  to  keep  the  same  in  a  safe  con- 
dition for  the  public.  Any  neglect  of  this  important  duty  certainly 
should  fall  as  fully  within  the  terms  of  a  positive,  active  tort,  as  if 
the  owner  of  the  property  had  committed  an  assault  and  battery 
upon  the  plaintiff.  The  injuiy  probably  would  have  been  lees  than 
in  this  case  had  Mrs.  Duffer  assaulted  Mrs.  MerrilL 
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It  is  saggested  that  such  a  judgment  could  not  be  enforced  on 
general  execution.  In  the  present  attitude  of  married  women  in 
this  State,  and  speciallj  toward  their  separate  estates,  I  perceive  nu 
such  difficulties  and  embarrassment  as  the  ancient  common  law 
threw  around  them.  It  does  seem  to  me,  with  great  respect^  that 
learned  judges  haye  exhibited  too  much  timidity,  or  reverence  for 
legal  antiquities,  in  adhering  to  rules  after  the  reason  for  their  exist- 
ence has  given  away  before  our  advancing  civilization  and  broaden- 
ing jurisprudence.  In  an  early  case  in  this  State  {Benjamin  v. 
BartUtty  3  Mo.  63),  Wash,  J.,  whilst  holding,  that  where  the  cause 
of  action  accrues  against  the  wife  dum  sola^  it  is  properly  brought 
against  the  husband  and  wife,  and  the  judgment,  of  course,  would 
go  against  both,  yet  said:  ^' As  to  the  husband  the  judgment  is 
good;  its  effect  upon  the  property  or  rights  of  the  wife  is  another 
thing,  and  need  not  be  considered. '^ 

So  the  learned  judge  who  delivered  the  opinion  of  the  Court  of 
Appeals  in  this  case  says:  ^'  The  plaintiff  will  be  entitled  to  execu- 
tion running  against  both  husband  and  wife,  but  how  it  will  be 
levied  and  satisfied  we  do  not  decide,  for  the  question  is  not  before 
us.  Whether  the  plaintiff  can  in  any  subsequent  proceeding  in 
equity  charge  the  wife^s  abutting  property  with  the  payment  of 
this  judgment,  we  do  not  now  decide  or  intimate  an  opinion."  We 
do  not  perceive  why  there  should  be  any  hesitancy  on  this  ques- 
tion. Judgments  are  either  special  or  general.  If  a  party  recover 
a  general  judgment,  by  the  express  provision  of  the  statute,  he  is 
entitled  to  have  a  general  execution  against  *^  the  goods,  chattels 
and  real  estate  of  the  party  against  whom  the  judgment  is  rendered.** 
The  execution  logically  and  of  right  follows  the  general  judgment. 
In  Smith  V.  Taylor ^  11  Ga.  22,  the  court  say:  '^  For  torts  committed 
by  the  wife,  not  in  the  presence  of  her  husband,  and  not  by  his  oo- 
ercion,  they  are  jointly  liable,  and  must  be  joined  in  the  action.  If 
there  is  a  recovery,  the  judgment  passes  against  both.  If  the  wife 
has  a  separate  property,  it  may  be  taken  in  execution."  This  de- 
claration meets  our  approval,  and  we  think  it  pertinent  and  jcist  to 
the  profession  and  courts  to  say  so. 

Other  questions  are  raised  by  counsel,  but  they  are  not  of  sufiKcient 
importance  to  require  discussion,  and  would  not  affect  our  judgment 

It  must  follow  that  the  judgment  of  the  Court  of  Appeals  should 
be  affirmed.  Judgmeni  affirmed. 

All  concur,  except  Hough,  C.  J.,  absent. 
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an  Mo.  m.) 

WaUr  oiMi  wtter-eoune — $urfaee  wtter — chHrueHon  Ay  raUroad. 

A  niliottd  is  not  liable  to  land-owner  for  an  injoiy  by  ^n  oyerflow  of  aurfaoe 
water  occasioned  bj  the  road-bed,  shdllfally  oonstrueted.* 

AOTION  for  injury  to  lands.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Siringfettowy  Strong  dk  Motmany  for  appellant. 
Doniphan  d  Reed  and  James  W.  Oobum,  for  respondent. 

Ray,  J.  This  action  was  began  in  the  Circuit  Court  of  Platte 
ooun^^  Missouri,  by  the  plaintiff  to  recoyer  for  the  loss  of  crops 
and  injury  to  his  lands,  situated  in  the  north-west  quarter,  the 
Bouth-west  quarter,  and  the  south-east  quarter  of  section  29,  town- 
ship 54»  range  36,  in  Platte  county,  Missouri.  Said  lands  and  crops 
were  injured  and  damaged  in  April,  1876,  by  oyerflow,  which  is 
charged  to  haye  been  occasioned  by  defendant's  negligence.  The 
petition  is  set  out  in  two  counts. 

[Omitting  details.] 

The  answer  of  the  defendant  was  a  general  denial  of  the  allega- 
tions of  the  petition  contained  in  either  count  thereof.  The  trial 
was  had  before  a  jury  and  a  general  yerdict  was  returned  in  plain- 
tiff's fayor,  assessing  the  damages  at  1300.  After  unsuccessful 
motions  for  a  new  trial  and  in  arrest,  judgment  was  entered  thereon 
for  the  plaintiff,  and  the  defendant  appealed  therefrom  to  this 
court 

It  will  be  seen  from  the  petition,  whose  two  counts  are  set  out  in 
substance  aboye,  that  the  first  seeks  to  recoyer  for  the  alleged  negli- 
gence of  defendant  in  building  its  bridge  oyer  said  stream  called 
Bear  creek,  and  for  a  negligent  interference  with  the  flow  of  its 
waters,  while  in  the  second  count  a  recoyery  is  sought  for  the  neg- 
ligence of  the  defendant  in  failing  to  proyide  water-ways  sufficient 

•See  LoukmOe,  ete.,  B.  Co.  y.  J5ay«  (11    Lea,  88d),  47  Am.  Bep.  d91.  iad 
Mle^  SM;  Drake  y.  (Meago,  §U.,  B.  Co.  (68  Iow%  aOSX  00  Am.  Bep.  746. 
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to  accommodate  and  cany  off  the  surface  waters  falling  on  the  snr- 
ronnding  and  adjacent  country,  and  such  as  may  have  escaped  the 
banks  of  said  creek  by  reason  of  its  overflow,  and  thence  spread  out 
oyer  the  adjoining  country.  With  regard  to  these  different  classes 
of  waters  we  think  different  rights  exist,  and  different  rules  of  law 
are  to  be  applied.  Unless  authorized  by  appropriate  and  constitu- 
tional statutory  enactment,  no  one  can,  in  any  material  manner  or 
extent,  interfere  with  the  waters  of  a  running  stream.  Such  an 
interference  with  a  stream  is  per  se  a  nuisance,  for  it  is  a  maxim  of 
the  law  in  regard  to  such  streams,  that  the  water  runs  and  ought 
to  run,  as  it  has  been  accustomed  to  run«  Where  there  is  lawful 
authority  for  the  construction  of  bridges,  or  other  structures  over 
or  upon  such  stream,  the  party  building  the  same  is  liable  for  any 
negligence  in  the  mode  or  method  of  doing  the  work. 

The  cause  of  action  alleged  in  the  first  count  of  the  petition  is 
not  for  the  construction  of  said  bridge  oyer  Bear  creek,  without 
authority  of  the  law.  In  such  case  the  mere  interference  to  a 
material  extent  with  a  running  stream  is  actionable  by  one  suffering 
damage  thereby,  without  proof  of  negligence.  Bear  creek,  it 
seems,  is  a  local  stream  of  some  seven  or  eight  miles  in  length,  and 
rising  in  the  bluffs,  flows  out  into  .the  bottoms,  and  approaches  the 
railroad  from  a  north*east  direction.  Section  765,  Revised  Stat- 
utes, authorizes  railroad  companies  to  construct  their  road  across, 
along  or  upon  any  stream  or  water-course  *  *  ♦  which  the 
route  of  its  road  shall  intersect  or  touch,  but  provides  that  the 
company  shall  restore  the  stream  or  water-course  to  its  former  state, 
or  to  such  state  as  not  unnecessarily  to  impair  its  usefulness.  As 
railroads  are  then  authorized  by  law  to  bridge  streams  of  the  char- 
acter of  Bear  creek,  we  must,  in  the  absence  of  averment  in  the 
petition  to  the  effect  that  said  bridge  was  constructed  unlawfully, 
assume  that  the  defendant  had  the  legislative  sanction  to  construct 
over  or  upon  it  a  proper  bridge  of  suitable  material,  height, 
width  and  dimensions.  In  such  case  its  liability  is  not  an  obsolute 
or  unconditional  one,  but  if  in  the  construction  of  such  a  bridge 
over  such  streams  damage  is  unavoidably  done,  or  merely  results 
incidentally  from  such  proper  construction  thereof,  such  damage 
is,  we  think,  damnum  absque  injuria.  The  cause  of  action  how- 
ever, as  distinctly  set  out  in  the  first  count,  is  for  a  misfeasance,  or 
the  construction  of  said  bridge  in  a  negligent  and  unskilful  manner, 
and  the  negligence  complained  of  consists  in  the  two  specified  par- 
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tioolars^  to-wit:  lu  building  the  bridge  too  low,  and  in  placing 
the  piling  so  near  together  as  to  obstruct  the  channel  and  dam  up 
the  waters  of  the  creek.  The  assignment  of  these  two  grounds  of 
n^ligence  constitiites  the  sole  cause  of  action  contained  or  set 
forth  in  said  first  count,  and  under  a  number  of  decisions  of  this 
court,  no  other  inquiry  could  properly  be  authorized,  or  permitted, 
or  submitted  to  the  jury  for  their  determination.  The  instruc- 
tions however,  given  in  the  case  at  the  instance  af  the  plaintiff  and 
by  the  court  of  its  own  motion,  do  not,  we  think,  thus  limit  and 
confine  the  inquiry  as  to  the  alleged  negligence  or  unskilfulness  of 
defendant  in  the  construction  of  said  bridge. 

[Omitting  discussion  of  first  count.] 

But  we  scarcely  need  prosecute  this  branch  of  the  case  any  fur- 
ther; it  only  remains  therefore  to  notice  the  second  count,  and 
consider  the  rights  and  duties  of  the  defendant  in  the  construction 
of  its  road-bed  and  track  along  and  through  the  bottom  lands 
described  in  the  petition  with  reference  to  the  safety  of  the  road- 
bed and  track,  the  security  of  the  travelling  public,  and  the  injury 
resulting  to  the  neighboring  land  proprietors  from  the  unavoidable 
obstruction  and  deflection  of  the  flow  of  surface  water,  incident  to 
a  careful  and  skillful  construction  of  the  same.  We  assume  that 
the  waters  in  question,  overflowing  as  they  did  the  banks  of  the 
creek,  in  consequence  of  the  insufficiency  of  the  natural  channel  of 
the  same  to  hold  and  carry  off,  through  the  bottom,  are  "surface 
waters ''  within  the  meaning  of  that  term,  as  used  and  defined  in 
the  books  and  authorities  on  that  subject.  McCormick  v.  iT.  C,  8L  Jo. 
it  G.  B.  R.  Co.,  57  Mo.  438;  8.  c,  70  Mo.  359;  8.  c,  35Am.  Rep.  431. 
We  assume  further  that  the  defendant  was  authorized  by  its  char- 
ter, the  statutes  of  the  State,  and  proceedings  thereunder,  to  con- 
struct its  road-bed  and  track  through  the  bottom  lands  in  question. 
Indeed  this  is  conceded  by  the  petition  itself;  and  we  further 
assume  that  in  doing  so,  it  was  bound  to  exercise  reasonable  care 
ai^d  skill,  with  reference  to  the  safety  and  security  of  its  road-bed 
and  track,  and  to  the  travelling  public;  and  at  the  same  time  we 
also  assume  that  it  was  equally  bound  to  see  that  no  unnecessary 
injury  was  done  to  adjoining  proprietors,  by  the  obstruction  and 
deflection  of  surface  water  incident  to  such  careful  and  skillful  con- 
struction of  the  same.  I'his  duty  rests  with  equal  force  upon  the 
defendant  in  both  respects,  and  whether  there  has  been  a  failure  to 
discharge  that  duty  in  a  given  case,  in  any  material  particular^ 
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either  by  failure  to  provide  sufficient  water-ways  when  necessary 
and  proper,  or  by  failure  to  exercise  reasonable  care  and  skill  in  any 
other  particular,  is  a  question  of  fact  to  be  determined  by  the  juiy 
under  proper  instruction  from  the  court,  with  reference  to  the  par- 
ticular facts  in  each  case.  In  these  assumptions  we  think  we  are 
fully  authorized  and  justified  by  all  the  earlier  and  later  as  well  as 
the  best  considered  adjudications  of  this  court.  These  podtioos 
are,  we  think,  equally  well  fortified  by  the  standard  common-law 
text-writers  on  this  subject 

It  may  be  well  to  premise,  as  we  have  seen,  that  the  authority  of 
defendant  to  construct  the  road-bed  and  track  is  not  controverted 
in  this  case.  It  may  be  well  also  to  examine  somewhat  the  facts 
of  the  case,  as  shown  by  the  evidence,  in  reference  to  the  nature 
and  surface  of  the  ground  or  bottom  through  which  this  part  of 
defendant's  road  is  built,  the  capacity  or  want  of  capacity  of  the 
natural  channel  of  Bear  creek  to  hold  and  carry  off  through  the 
bottom  the  superabundant  waters  fiowing  into  the  same  from  the 
neighboring  hills  in  which  the  creek  takes  its  rise,  in  times  of  vio- 
lent rain-storms  such  as  caused  the  overflow  in  question;  the  char- 
acter and  nature  of  the  surface  of  the  ground  in  the  bottom  adja- 
cent and  near  the  point  at  which  the  overflow  in  question  occurred, 
and  also  how  the  waters,  thus  overflowing  the  banks  of  the  creek, 
were  accustomed  to  spread  out  everywhere  and  flow  in  all  direc- 
tions over  the  bottom  lands  through  which  the  road  was  con- 
structed, without  channels,  sloughs  or  swales  to  collect  and  cany 
them  off  in  any  thing  like  well-defined  banks  or  borders.  As  we 
have  seen,  the  defendant's  road  at  this  point  is  built  through  the 
nearly  level  bottom  land  of  the  Missouri  river,  on  a  grade  nearly 
even  with  the  general  surface  of  the  ground,  not  far  from  and  par- 
allel to  the  range  of  bluffs  to  the  north-east.  Bear  creek,  as  we 
have  seen,  takes  its  rise  some  seven  or  eight  miles  in  a  broken  hilly 
country  to  the  north-east,  and  by  its  rapid  current  in  times  of  vio- 
lent storms  precipitates  an  immense  volume  of  water  into  its  chan- 
nel, which  after  it  leaves  the  bluffs  is  and  always  has  been  wholly 
insufficient  to  hold  and  carry  off  through  the  bottom  along  and 
through  which  the  road-bed  and  track  in  question  are  built  In 
consequence  of  the  inadequacy  in  the  channel  of  the  creek,  the 
waters  thus  overflowing  its  banks  are  accustomed,  and  always  have 
been,  to  spread  out  in  all  directions  and  flow  over  the  bottom  along 
and  through  which  defendant's  road  is  situated;    That  we  are  fully 
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justified  in  making  the  assumptions  above  stated,  it  is  only  neces- 
sary to  refer  briefly  to  the  earlier  and  later  adjudications  of  this 
court,  and  the  acknowledged  text-writers  on  the  subject. 

In  the  case  of  McCannick  v.  K.  C.^  St.  J.  £  C.  B,  R,  Co,,  57  Mo. 
433  and  437,  this  oourt  uses  this  language:  '^  There  is  no  doubt  but 
that  the  authorities  of  towns  and  cities,  whose  duty  it  is  to  keep 
the  streets  and  public  ways  in  good  repair  for  the  use  of  the  public, 
may  repair  the  same  in  a  reasonable  manner,  without  incurring  any 
liability  to  adjoining  proprietors,  even  though  said  improvements 
may  cause  a  change  in  the  natural  flow  of  surface  water  to  their 
injury.  ♦  ♦  ♦  The  general  rule  however  is  that  either  muni- 
cipal corporations  or  private  persons  may  so  occupy  and  improve 
their  land,  and  use  it  for  such  purposes  as  they  may  see  fit,  either 
by  grading  or  filling  up  low  places,  or  by  erecting  buildings  thereon, 
or  by  making  any  other  improvements  thereon  to  make  it  fit  for 
cultivation,  or  other  profitable  or  desirable  enjoyment;  and  it  makes 
no  difference  that  the  effect  of  such  improvement  is  to  change  the 
flow  of  the  surface  water  accumulating  or  falling  on  the  surround- 
ing country,  so  as  to  either  increase  or  diminish  the  quantity  of 
such  water,  which  had  previously  flowed  upon  the  land  of  the 
adjoining  proprietors,  to  their  inconvenience  or  injury.  ♦  ♦  ♦ 
The  same  rule  would  apply  to  waters  flowing  over  the  country, 
which  had  escaped  from  the  banks  or  natural  channel  of  a  running 
stream  of  water  occasioned  by  heavy  rains  or  the  melting  of  snow  upon 
the  surrounding  country.  But  persons  exercising  this  right  to 
improve  and  ameliorate  the  condition  of  their  own  land  must  exercise 
it  in  a  careful  and  prudent  way.  *  *  *  He  must  improve  and  use 
his  own  lands  in  a  reasonable  way,  and  in  so  doing  he  may  turn  the 
course  of  and  protect  his  own  land  from  the  surface  water  flowing 
thereon,  and  he  will  not  be  liable  for  any  incidental  injury  occa- 
sioned to  others  by  the  changed  course  in  which  the  water  may 
naturally  flow  and  for  its  increase  upon  the  land  of  others.  Each 
proprietor,  in  such  case,  is  left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  *  *  *  so  as  to  occasion  no  unnecessary 
inconvenience  or  damage  to  plaintiff.'' 

In  the  case  of  Hosher  v.  K.  0.,  St.  J.  £  C.  B.  B.  Co.,  60  Mo. 
329  and  333,  this  court  affirms  the  McCormick  case,  supra,  and 
after  treating  of  natural  streams  employs  this  language :  ''  But  in 
the  case  of  surface  water,  which  is  regarded  as  a  common  enemy, 
he  is  at  liberty  to  guard  against  it  or  divert  it  from  his  premises, 
Vol.  Lin  — 74 
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provided  he  exercises  reasonable  care  and  prudence  in  accomplish- 
ing  that  object  In  the  language  of  this  court  in  a  recent  case, 
where  this  subject  was  carefully  considered,  the  owner  of  the 
dominant  or  superior  heritage  must  improve  and  use  his  own  lands 
m  a  reasonable  way,  and  dn  so  doing  he  may  turn  the  course  of  and 
protect  his  own  land  from  the  surface  water  flowing  thereon,  and 
he  will  not  be  liable  for  any  incidental  injury  occasioned  to  others 
by  the  changed  course  in  which  the  water  may  naturally  flow  and 
for  its  increase  upon  the  land  of  others.  Each  proprietor,  in  such 
case,  is  left  to  protect  his  own  lands  against  the  common  enemy  of 
alL  So  in  the  case  of  Jqim9'  v.  Hannovariy  55  Mo.  462,  the  same 
doctrine  is  recognized,  and  it  is  there  held  that  *^  a  proprietor  of 
land  may  drain  surface  water  from  his  land  in  such  way  as  may 
suit  him,  provided  he  does  so  in  a  usual  and  careful  manner, 
without  being  responsible  to  others;  but  such  water,  after  empty- 
ing into  a  stream,  ceases  to  be  surface  water  and  becomes  a  pcuri 
of  the  stream.''  In  the  case  of  Imler  v.  City  of  Springfield,  55  Mo. 
119;  8.  0.,  17  Am.  Rep.  645,  the  same  common-law  rule  is  recog- 
nized and  affirmed;  and  in  the  case  of  ClarVs  AdmW  y.  H.  A  Si. 
Jo,  R.  Co.,  36  Mo.  224,  the  court  uses  this  language:  ''In  the 
absence  of  any  negligence,  unskilfulness  or  mismanagement  in  the 
construction  of  the  embankment,  or  the  road-bed,  the  injury 
thereby  done  to  plaintiflTs  property  must  be  considered  as  the 
natural  and  necessary  consequence  of  what  the  corporation  had 
acquired  the  lawful  right  to  do,  and  such  damage  must  be  taken  to 
have  been  included  in  the  compensation  assessed,  or  it  was  damnum 
absque  injuria." 

In  the  recent  case  of  Benson  r.  0.  d  A.  R.  Oo.,  78  Mo.  504  and 
512,  this  court,  speaking  through  Philips,  C,  practically  reaffirms 
the  common-law  doctrine  of  the  earlier  decisions  of  this  court  in 
respect  to  surface  water.  After  referring  to  natural  water-courses, 
this  language  is  used:  ''But  as  to  the  right  of  a  dominant  pro- 
prietor to  divert  mere  surface  water  and  turn  its  flow  upon  his 
neighbor,  there  is  much  conflict  and  confusion.  Each  case  must, 
in  large  measure,  depend  on  its  own  peculiar  facts;  the  general 
rule,  it  is  true,  applicable  to  the  enjoyment  of  real  estate,  is 
expressed  in  the  maxim,  cujus  est  solum,  ejus  est  usque  ad  coflum. 
He  has  ordinarily  the  right  to  use  and  improve  his  real  estate  by 
protecting  it  against  water  flowing  over  its  surface.  In  doing  so 
the  dominant  proprietor  may  turn  it  from  his  land  on  to  the  ser- 
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vient  or  lower  land^  without  liability  to  damages.  Mere  surface 
water,  that  which  does  not  run  in  any  defined  course  or  confined 
channel,  is  regarded  as  a  common  enemy  against  which  any  land- 
owner afiFected  by  it  may  fight  *  *  *  But  in  doing  so  regard 
must  be  had  to  another  recognized  maxim,  sic  utere  tuo  ut  aUenum 
nan  Iwdas.  *  *  *  The  deed  from  plaintifb  concedes  to  this 
company  the  right  to  malce  embankments,  if  necessary,  and  to  con- 
struct culverts  and  ditches  deemed  necessary  for  the  proper  grade 
and  protection  of  the  road.  And  if  in  the  legitimate  exercise  of 
such  right  the  flow  of  surface  water  from  plaintifF's  land  was 
obstructed,  to  their  injury,  it  would  clearly  be  a  case  of  damnum 
absque  injuria."  In  a  still  later  case  the  court,  through  the  same 
commissioner,  affirms  and  announces  the  same  common-law  rule, 
as  to  surface  waters,  as  is  held  in  all  the  earlier  cases  from  this 
court  where  that  doctrine  is  discussed.  See  Stetoari  v.  City  of 
Clinton,  79  Mo.  603;  see,  also,Angell  on  Water-courses  (7th  ed.), 
p.  120,  §  108,  also  §§  138, 139. 

The  statute  of  this  State,  section  8117,  page  521,  declares  that 
'^  the  common  law  of  England  *  *  *  shall  be  the  rule  of  action 
and  decision  in  this  State,  any  law,  custom  or  usage  to  the  contrary 
notwithstanding.''  This  statutory  obligation  and  duty  has  been 
recognized  and  enforced,  as  we  have  seen,  in  all  the  earlier  and 
later  adjudications  of  this  court  on  this  subject  In  fact  the  rule 
of  the  common  law  on  this  subject  was  never  questioned  in  this 
State  or  departed  from  until  the  case  in  McCormick  v.  K.  (?.,  St.  J.  <6 
C.  B.  jB.,  70  Mo.  369,  where  the  "civil  law"  on  this  subject  was 
first  stated  and  approved,  and  the  succeeding  case  of  Shane  v.  Rail- 
road Co.,  71  Mo.  237;  s.  c,  36  Am.  Rep.  480,  where  it  was  elab- 
orately discussed  and  adopted  as  the  rule  of  action  and  decision  in 
this  State  on  the  question  of  the  flow  of  surface  water. 

In  the  last  two  cases  it  was  distinctly  held,  by  a  divided  court  it 
is  true,  that  "  a  land  owner  has  no  right,  by  erecting  an  embank- 
ment, to  stop  the  natural  flow  of  surface  water  or  to  divert  its 
course  so  as  to  throw  it  upon  the  land  of  his  neighbor/'  thus  dis- 
carding the  old  common-law  rule  on  this  subject,  so  long  recog- 
nized and  so  often  approved,  and  substituting  therefor  the  rule  of 
the  "civil  law.**  With  all  due  respect  for  the  acknowledged 
ability  of  the  distinguished  jurist  who  wrote  those  opinions,  we  feel 
constrained  to  recognize  the  common-law  doctrine  on  this  subject, 
so  often  and  repeatedly  approved  by  this  court,  without  division, 
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in  all  its  earlier  and  later  decisions,  as  still  the  law  in  this  State. 
The  rule  of  the  common  law,  as  expounded  in  the  numerous 
decisions  quoted  above,  we  think,  after  all,  best  promotes  and  con- 
seryes  the  varied  and  important  interests  of  both  the  public  and 
private  individuals  incident  to  and  growing  out  of  this  question. 
It  permits  and  encourages  public  and  private  improvement,  and  at 
the  same  time  restrains  those  engaged  in  such  enterprise  from 
unnecessarily  or  carelessly  injuring  another.  It  may  be  added  in 
this  connection  that  whatever  change  may  have  been  made  in  the 
common-law  duties  and  obligations  of  railroad  companies  in  this 
particular  by  section  810,  Bevised  Statutes,  does  not  arise,  and  is 
immaterial  in  this  case,  since  the  suit  is  not  brought  for  a  &ilure 
to  construct  the  ditches  and  drains  along  the  sides  of  the  road-bed 
required  by  that  act,  but  for  a  failure  to  provide  water-ways  or 
culverts  across  the  road-bed,  or  through  its  embankments,  so  as  to 
allow  the  surface  water  to  pass  off  in  that  direction.  A  strict  and 
literal  application  of  the  doctrine  of  the  ''civil  law"  would,  we 
think,  in  many  places,  and  in  large  districts  of  country,  materially 
retard,  if  not  utterly  destroy  many  useful  and  profitable  improve- 
ments, pursuits  and  enterprises  besides  railroading.  Sowers  v.  Shsf, 
15  La.  Ann.  300;  Martin  v.  Jett,  12  La.  503. 

Numerous  decisioxis  in  various  other  States  also  adopt  and 
adhere  to  the  common  law  as  to  surface  water  to  the  same  extent 
as  do  the  adjudications  in  this  State.  Turner  v.  Dartmouth,  13 
Allen,  293;  ffo^ty.  City  of  Hudson,  27  Wis.  656;  8.  o.,  9  Am.  Bep. 
473;  Pettigrew  v.  EvansvilU,  25  Wis.  223;  Bowlsby  v.  Speer,  31 
N.  J.  L.  351;  Swett  v.  Outts,  50  N.  H.  439;  s.  c,  9  Am.  Bep.  276; 
58  Barb.  413;  Cairo,  etc.,  R.  Co.  v.  Stevens,  73  Ind.  278;  and  24 
Alb.  L.  J.  453. 

In  accordance  with  these  views  the  judgment  of  the  Circuit  Court 
in  the  McCormich  case,  supra,  should  have  been  affirmed  and  not 
reversed  and  remanded  by  the  court.  And  it  may  be  said  of  the 
Shane  case,  71  Mo.  237;  s.  c,  36  Am.  Bep.  480,  that  it  was  rightly 
decided  "on  common-law  principles,"  if  the  court  was  right  in 
recognizing  the  slough  in  question  as  a  ''  water-course,"  within  the 
meaning  of  that  term,  which  as  shown  by  the  opinion  it  evidently 
did,  when  in  the  end  it  came  to  decide  the  case.  The  slough  in 
the  petition  is  spoken  of  as  a  '^  natural  channel "  from  the  river  to 
the  lake,  and  thence  to  the  river  again.  The  first  instruction  for 
plaintiff  on  which  in  the  end  the  case  was  made  to  turn  (page 
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242),  treated  the  slough  as  a  natural  drain  through  which  the  sur- 
plus water  of  the  Missouri  river  in  high  stages  usually  and  naturally 
passed,  and  the  opinion  itself,  on  page  251,  referring  to  said  slough 
and  said  first  instruction  says,  that  *^  the  question  as  to  the  slough 
being  the  natural  channel  through  which  the  waters  of  the  Missouri 
river  passed  in  times  of  floods,  was  put  to  the  jury  in  an  instruction 
given  by  the  court  and  was  found  by  the  jury,  and  upon  the  evi- 
dence submitted  they  could  not  have  found  otherwise  than  they 
did."  And  on  page  252  the  court,  in  finally  deciding  the  case,  says 
that  'Hhe  first  instruction  given  for  the  plaintiff  contained  all  the 
law  necessary  to  enable  the  jury  to  pass  upon  the  facts  submitted, 
and  the  second  and  third,  and  the  sixth  given  for  defendant  cer- 
tainly cannot  be  complained  of  by  defendant."  It  will  be  observed 
however  by  reference  to  page  244,  that  the  second  and  third  instruc- 
tions, which  were  treated  by  the  court  as  having  been  given  for  the 
defendant,  were  in  fact  refused,  and  under  the  view  expressed  in 
this  opinion  they  should  have  been  given.  It  is  clear  therefore  if 
the  court  was  right  m  treating  and  recognizing  the  slough  in  ques- 
tion as  a  natural  channel  or  water-course,  within  the  meaning  of 
those  terms,  the  case  was  properly  and  rightly  triable  and  deter- 
minable upon  common-law  principles,  without  calling  in  the  aid  of 
the  civil  law,  and  in  that  event,  all  that  was  said  about  the  civil 
law  was  unnecessary  and  mere  obiter  dicta.  We  do  not  wish  how- 
ever to  be  understood  that  the  court  was  right  in  so  treating  the 
slough  in  question  as  a  natural  channel  or  water-course  within  the 
meaning  of  that  term  when  properly  used.  Indeed  we  think  not; 
but  it  is  unnecessary  for  the  purposes  of  this  case,  to  further  pass 
upon  that  question. 

The  general  proposition  announced  in  the  second,  third  and  sixth 
instructions  for  plaintiff  at  his  request,  and  all  four  of  those  given 
by  the  court,  upon  its  own  motion,  iSecognize  and  apply,  as  we 
think,  the  doctrine  of  the  civil  law  rather  than  the  common  law, 
and  for  that  reason  are  erroneous.  The  defendant  was  confessedly 
authorized  to  build  its  road-bed  and  track  through  said  low  lands, 
and  was  sought  to  be  charged  only  for  negligence  and  unskilfulness 
in  its  construction;  yet  singularly  enough,  by  these  instructions  it 
is  held  liable  for  simple  failure  to  provide  sufficient  water-ways, 
without  any  reference  to  the  safety  and  security  of  the  road-bed 
and  the  travelling  public,  and  without  any  reference  to  the  exercise 
of  reasonable  care  and  skill  in  the  construction  of  the  same;  all  this, 
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as  we  understand  them  is  practically  ignored  in  these  instructions, 
which  are  as  follows: 

[Omitting  them.] 

The  giving  of  these  instructions  therefore  was  error.  For  these 
reasons  the  judgment  of  the  trial  court  is  reversed  and  the  cause 
remanded,  to  be  proceeded  with  in  conformity  hereto. 

Judgment  reversed  and  cauee  remanded. 

HouaH,  0.  J.,  concurring.  I  adhere  to  the  views  expressed  bj 
me  in  my  dissenting  opinion  in  the  case  of  Shane  v.  Kaneas  Otiy, 
St.  Joseph  (§  Council  Bluffs  Ji.  Co.,  71  Mo.  353;  s.  c,  36  Am.  Bep. 
480,  which  I  think  are  approved  by  the  foregoing  opinion. 

All  concur. 


AgKXW  y.  La  Otoke  Exchakob  Bavk.    . 

(98116.386.) 
AmignmerU  far  crediior*--- in  another  SUUe — atiaekmeni. 

A  Tolantary  general  aarignment  for  creditors  made  in  another  State,  If  not  ia 
conflict  with  the  laws  of  Btissoun,  will  oonvej  personal  propertj  la  IfisMMui 
aA  against  subsequent  attaching  creditors  residing  there.* 

rpHE  opinion  states  the  case. 

Karnes  &  EsSy  for  appellant. 

OagSy  Ladd  &  Small,  for  respondent. 

EwiNG,  0.  J.  The  appellants,  on  the  27th  of  February,  1880, 
brought  this  suit  against  the  La  Cygne  Exchange  Bank,  a  iNmking 
corporation  created  under  the  laws  of  the  State  of  Kansas,  and 
theretofore  doing  business  as  such  at  La  Cygne  in  that  Stata  The 
suit  was  by  attachment,  and  notice  of  garnishment  was  on  the  same 
day  served  on  the  Merchant's  National  Bank  of  Kansas  City,  as 
garnishee.  In  due  time  the  garnishee  answered,  stating  that  at  the 
time  the  notice  was  served  it  had  in  its  possession  the  notes  of  several 
parties  which  had  been  placed  in  its  hands  by  the  Kansas  bank  as 
collateral  security  for  a  debt  owing  by  the  latter  to  the  garnishee. 

•  See  Rhatm  v.  Pieree  (110  HI.  890),  51  Am.  Rep.  091. 
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After  this  answer  was  filed^  the  respondent  Moore,  as  assignee  of 
the  Kansas  bank,  filed  his  interplea,  claiming  to  be  the  owner  of 
the  notes,  subject  only  to  the  lien  of  the  pledge  mentioned  iu  the 
garnishee's  answer.  The  appellants  answered  to  the  interplea  deny- 
ing the  claim  set  up.  The  garnishee's  answer  was  taken  as  true  by 
all  the  parties  to  the  suit,  and  the  contest  between  the  appellants  and 
respondent  was  over  the  surplus  which  it  was  supposed  would  remain 
in  the  hands  of  the  garnishee  after  the  payment  of  the  debt  due  to  it. 

The  issue  between  the  interpleader  and  appellants  was  tried  by 
the  court  without  n  jur}'  upon  the  facts  as  agreed  upon  by  the 
parties,  and  which  were  substantially  as  follows: 

The  La  Cygne  Exchange  Bank  was  a  banking  coi*poration  organ- 
ized under  the  laws  of  the  State  of  Kansas,  and  had  been  doing 
business  as  such  at  La  Cygne  in  the  county  of  Miami,  in  said  State, 
£ince  the  year  1876.  At  noon  on  February  25, 1S80,  the  bank  made 
an  assignment  of  all  its  property  and  effects  for  the  benefit  of  all  its 
creditors.  This  assignment  was  made  iu  conformity  with  the  laws  of 
the  State  of  Kansas  upon  that  subject.  Immediately  upon  the  mak- 
ing the  assignment  the  assignee  took  possession  of  the  property 
and  effects.  The  interpleader  is  the  assignee,  and  undertook  the 
6zecutioH  of  his  trust,  and  that  all  the  proceedings  of  the  assignee 
subsequent  to  the  making  of  the  assignment  had  been  in  strict  con- 
formity to  the  laws  of  the  State  of  Kansas;  that  the  property  at- 
tached in  the  garnishees  had  been  pledged  to  the  garnishee  bank 
by  the  debtor  bank  long  before  the  assignment,  as  collateral  security 
for  certain  debts  due  by  the  latter  to  the  former;  that  the  appellants 
were  residents  and  citizens  of  Missouri;  the  garnishee  bank  was 
located  in  Missouri  and  the  debt  payable  in  Missouri.  The  laws  of 
the  State  of  E^ansas  governing  assignments  for  the  benefit  of  credit- 
ors were  made  part  of  tbe  case,  and  were  in  all  material  matters  sub- 
stantially the  same  as  those  of  Missouri  upon  the  same  subject. 

The  court  refused  to  declare  the  law  to  be  that  upon  the  plead- 
ings and  evidence  the  interpleader  could  not  recover,  and  made  its 
finding  for  the  assignee  (the  interpleader),  and  rendered  judgment 
accordingly.     The  attaching  creditors  took  this  appeal. 

It  will  be  seen  that  the  precise  legal  proposition  we  have  to  decide 
is  this:  Does  a  voluntary  assignment,  for  the  benefit  of  all  the 
creditors  of  the  assignor  made  in  the  State  of  Kansas,  of  the  debt 
due  from  a  citizen  and  resident  of  this  State,  to  the  assignor,  a  resi- 
dent of  Kansas,  pass  ihe  debt  to  the  assignee  at  the  time  of  the 
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dgnmenty  so  as  to  defeat  a  subsequent  attaching  creditor  of  the 
assignor  in  tlHS  State,  whose  attachment  is  issued  and  the  debtor 
of  the  assignor  garnished  after  the  making  of  the  assignment? 

There  has  been  much  discussion  of  questions  simihur  to  this,  bat 
it  will  neither  be  necessary  nor  profitable  to  undertake  a  thorough 
reyiew  of  the  conflicting  adjudications.  The  case  of  Bryan  y. 
BrisHn,  26  Mo.  423;  3.  c,  62  Am.  Dec.  '^10,  is  similar  to  the  one 
at  bar,  with  the  important  ezoeption  that  in  that  case  the  deed  of 
afsignment^was  in  conflict  with  the  laws  of  Missouri,  and  could  not 
have  been  enforced  here,  while  it  is  admitted  that  the  assignment 
in  the  case  at  bar  would  be  valid  in  Missouri.  In  Einer  t.  BsgUy 
32  Mo.  240,  the  plaintiff  and  defendant  were  both  residents  of 
Louisiana.  The  defendant  was  insolvent,  and  had  instituted  pro- 
ceedings for  discharge  under  the  insolvent  laws  of  Louisiana.  The 
plaintiff,  bja  suit  of  attachment  in  this  State,  sought  to  obtain 
priority  of  the  other  creditors.  After  a  somewhat  exhaustive  review 
of  the  authorities.  Judge  Ray  held  that  the  assignment  was  good  as 
against  this  attaching  creditor.  The  same  question  was  similarly 
decided  by  this  court  in  Thurston  v.  Rosenfield,  42  Mo.  474. 

In  Och&rman  v.  Cross,  54  N.  Y.  29,  it  is  held  that  a  voluntaiy 
assignment  by  a  debtor  residing  in  another  State,  valid  by  the  laws 
of  that  State,  and  not  in  conflict  with  any  law  of  New  York,  operates 
as  an  assignment  of  the  debtor's  property  in  New  York,  and  the 
assignees  can  hold  the  same  against  attaching  creditors  of  the  debtor. 
See  also  40  Barb.  465,  to  the  same  effect. 

In  Speed  v.  May,  17  Penn.  St.  91;  s.  c,  55  Am.  Dec.  540,  it  was 
held  that  "  a  voluntary  assignment,  made  by  the  owner  in  Maryland 
who  resided  there,  passed  property  in  Pennslyvania  to  the  assignee 
as  against  an  attachment  subsequent  to  the  assignment'^  The 
same  question  is  similarly  decided  in  Hanfordy.  Paine,  32  Vt.  442; 
Oaiewood  v.  Whiilock,  0  Fla.  86;  Miller  v.  Kernaglian,  56  Ga.  155; 
Oregg  v.  Sloan,  76  Va.  497;  Law  v.  MiUs,  18  Penn.  St  185;  John- 
son V.  Sharp,  31  Ohio  St  611;  s.  a,  27  Am.  Eep. 529;  Mayy,  Wan- 
nemacher.  111  Mass.  202;  Caskie  v.  Webster,  2  Wall.  Jr.  131. 

Mr.  Justice  Story,  in  discussing  the  question  (Story  Confl.  Laws, 
§  411)  says:  ''There  is  a  marked  distinction  between  a  voluntary 
conveyance  by  the  owner,  and  a  conveyance  by  mere  operation  of 
law,  in  case  of  bankruptcy,  in  invitum.  *  *  *  In  place  of  a 
voluntary  conveyanoe  of  the  owner,  all  that  the  legislature  of  a 
oountry  can  do,  when  justice  requires  it,  is  to  assume  the  disposition 
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of  his  property  in  tnviium.  But  a  statutable  conveyance  made  under 
the  authority  of  any  legislature  cannot  operate  on  any  property 
except  that  which  is  in  its  own  territory.  This  makes  a  solid  dis- 
tinction between  a  voluntary  conyeyance  of  the  owner,  and  an  in  vol* 
untary  legal  conveyance  by  the  mere  authority  of  law.  The  former 
has  no  relation  to  place;  the  latter  on  the  contrary  has  the  strictest 
relation  to  place.''  And  he  concludes  by  saying:  ''  It  is  there- 
fore admitted,  that  a  voluntary  assignment  by  a  party,  according  to 
the  law  of  his  domicile,  will  pass  his  personal  estate^ "%'  atever  may 
be  its  locality,  abroad  as  well  as  at  home.  But  it  by  no  means 
follows  that  the  same  rule  should  govern  in  cases  of  assignments 
by  operation  of  law.''  See  note  2,  to  this  section.  Such  an  assign- 
ment would,  if  vaUd  when  made,  be  upheld  in  the  State  where  the 
property  is  found,  unless  its  operation  is  limited  or  restrained  by  some 
law  or  policy  of  the  latter.  32  Vt.  supra  ;  64  N".  Y.  svpra.  Burrill 
Assignments,  §g  302,  309,  maintains  the  same  general  doctrine. 

A  contrary  doctrine  seems  to  prevail  according  to  some  authorities 
cited  by  the  appellant.  One  is  the  case  of  Johison  v.  Parker,  4  Bush 
(Ey.),  149 ;  but  that  is  virtually  overruled  by  a  much  later  decision 
(1884,  Aihertony.  Ives,  20  Fed.  Rep.  894),  where  the  general  rule  as 
referred  to  is  maintained.  He  also  refers  to  other  cases  seemingly 
irreconcilable.  But  notwithstanding,  we  think  it  may  be  assumed 
from  the  weight  of  authority  that  the  rule  is,  that  involuntary  as- 
signments by  operation  of  law  do  not  operate  beyond  the  territory 
of  the  ^tate  under  the  laws  of  which  such  compulsory  assignment  may 
be  made;  but  that  a  voluntary,  bona  fide  assignment  of  personal  prop- 
erty, wherever  situated,  passes  it  to  the  assignee  at  the  time  of  the 
assignment,  and  will  have  priority  over  subsequent  lienors;  provided 
it  is  not  in  conflict  with  some  positive  or  customaiylaw  of  the  State 
where  the  property  may  be  located. 

It  is  admitted  in  this  case  that  the  assignment  laws  of  Kansas 
and  Missouri  are  substaCntially  similar.  That  the  assignment  under 
consideration  would  be  valid  if  made  in  this  State.  It  also  appears 
that  the  attaching  creditor  can  claim  no  preference  over  the  general 
creditors  in  point  of  merit.  We  must  therefore  hold  that  the  ba- 
signee  will  take  the  property  in  preference  to  the  attaching  creditor, 
and  there  is  nothing  in  the  law  nor  inter-State  comity  which  would 
justify  the  courts  of  this  State  in  holding  otherwise. 

The  judgment  below  is  therefore  afi&rmed. 

All  concur.  Judgment  afflrfned. 
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It  is  not  contributory  negligence  in  a  mother  to  attempt  to  rescue  her  InfMiC 
child  from  an  approaching  railroad  train,  although  she  may  haye  negligently 
allowed  it  to  go  on  the  track. 

But  the  defendant  is  not  chargeable,  unless  it  was  negligent  In  respect  to  the 
child  before,  or  in  respect  to  the  mother  or  child  after,  the  attempt  at  rescoa 

ACTION  for  personal  injuries  by  negligence*    The  opinion  stakM 
the  case.     The  plaintiff  had  judgment  below. 

H.  5.  Prissi,  for  appellant. 

John  Montgomery,  E.  A.  Andrews  and  U.  8>  Hall,  for  respondenta. 

HiSNRY,  J.  This  suit  is  for  the  recovery  of  damages  for  injuries 
sustained  by  plaintiff,  Mary,  in  attempting  to  rescue  her  child  al-' 
leged  to  have  been  on  the  defendant's  track  in  front  of  an  approach- 
ing freight  train.  The  evidence  in  the  case  does  not,  except  in  a 
few  particulars  which  will  be  noted,  differ  very  materially  from  that 
in  the  case  of  these  plaintiffs  against  this  defendant,  for  the  killing 
of  the  child,  decided  at  this  term. 

Mrs.  Donahoe  testified  that  the  child  was  lying  on  the  rail  of  the 
track  trying  to  cross  it.  She  did  not  so  testify  in  the  other  case. 
Mrs.  McAuliff  testified  that  when  she  first  saw  the  child  it  was  ly- 
ing across  the  rail  on  its  hands  and  feet  and  the  little  girl  was  pull- 
ing it.  This  she  did  not  testify  to  on  the  former  occasion.  Murray, 
the  engineer,  testified  m  this  case  ''that  he  did  not  keep  the  woman  in 
his  vision  all  the  time,  didn't  seo  her  raising  her  hand  or  making  any 
signal  whatever.^  In  the  other  case  he  testified  that  ^'she  seemed 
to  be  excited  and  running  faster.  The  indications  of  her  excitement 
were  quick  movements,  moving  her  arms,  running  and  waving  her 
hands."  Also,  '*  that  he  was  about  600  feet  from  the  child  when 
he  shut  off  steam,  running  twenty-five  miles  per  hour;  that  he  was 
200  feet  when  he  reversed  the  engine.  Did  not  call  for  brakes  be- 
fore he  shut  off  steam,  but  couldn't  say  whether  he  called  for  brakes 
before  he  reversed  the  engine." 
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It  is  unnecessary  to  state  the  evidence  in  relation  to  the  alleged 
dontributoiy  negligence  of  the  plaintiffs  in  permitting  this  child  to 
be  upon  the  track.  The  question  was  properly  submitted  to  the 
jury  in  instructions  given.  The  court  gave  five  instructions  of  its 
own  motion^  seven  asked  for  by  plaintiffs,  and  refused  twenty 
requested  by  defendant.  Counsel  who  ask  so  many  instructions 
in  a  cause  in  which  two  or  three,  at  most,  could  be  submitted 
embracing  all  the  law  applicable,  cannot  expect  this  court  to 
embody  them  in  its  opinion  or  notice  them  in  detail.  I  shall  not 
attempt  it  on  this  occasion,  but  ascertain  if  I  can  and  declare  the 
law  and  then  determine  whether  the  instructions  given  fairly  pre- 
sented it  to  the  jury.  Mr.  Wharton  in  his  work  on  Negligence 
says  it  was  properly  held  in  Eckert  v.  R.  Co.y  43  N.  Y.  602;  s.  c, 
B  Am.  Bep.  721,  **  that  a  railroad  is  to  be  held  liable  for  running 
over  one  who  seeks  to  save  a  little  child  on  ifcs  track  whom  it  is 
about  negligently  to  strike.''  Section  314,  Mr.  Pierce  in  his  work 
on  Railroads  says :  **  The  fact  that  the  injured  person  did  some  act 
by  which  he  incurred  or  increased  danger  does  not  necessarily 
involve  negligence  which  will  prevent  recovery  when  the  danger 
was  created  by  some  unlawful  act  of  the  company."  Page  328,  he 
cites  with  approval  Echert  v.  /2.,  gupra;  Linnehan  v.  Sampson, 
126  Mass.  506;  a.  c,  30  Am.  Bep.  692;  and  Gov.  8L  R.  Co.  v.  Hai^ 
fon,  53  Ala.  70.  The  two  cases  last  cited  approve  the  doctrine  of 
the  case  of  Eckert  v.  R.,  supra;  which  is  also  approved  by  Shear- 
man and  Bedfield  in  their  work  on  Negligence.  The  case  of  the 
EvanwUU  Ry.  Co.  v.  Hialt,  17  Ind.  102,  is  not  in  conflict  with 
the  foregoing  authorities.  There  no  negligence  of  the  railroad 
company  was  proved,  nor  from  the  report  of  the  case  does  it  appear 
that  such  negligence  was  alleged  and  the  court  in  its  opinion  says 
"they  were  guilty  of  no  manner  of  negligence  whatever." 

It  is  to  be  observed  that  it  is  only  when  the  railroad  company, 
by  its  own  negligence  created  the  danger,  or  through  its  negligence 
is  about  to  strike  a  person  in  danger,  that  a  third  person  can  vol- 
untarily expose  himself  to  peril  in  an  effort  to  rescue  such  person 
and  recover  for  an  injury  he  may  sustain  in  that  attempt.  For 
instance,  if  a  man  is  lying  on  the  track  of  a  railroad  intoxicated  or 
asleep,  but  in  such  a  position  that  he  could  not  be  seen  by  the  men 
managing  an  approaching  train  and  they  had  no  warning  of  his 
situation,  and  another  seeing  his  danger  should  go  upon  the  track 
to  save  his  life  and  be  injured  by  the  train  he  could  not  recover^ 
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unless  the  train  men  were  guilty  of  negligence,  with  respect  to  the 
rescuer,  occurring  after  the  beginning  of  his  attempt.  If  the  nfl- 
road  company  is  not  chargeable  with  negligence  with  respect  to 
the  person  in  danger/ the  case  of  the  person  who  attempted  to 
Tescue  him  and  was  injured  must  be  determined  with  reference  to 
the  negligence  of  the  company  in  its  conduct  toward  him  and  his 
in  making  the  attempt  In  other  words,  the  negligence  of  the 
company,  as  to  the  person  in  danger,  is  imputed  to  the  company 
with  respect  to  him  who  attempts  the  rescue,  and  if  not  guilty  of 
negligence  as  to  such  person,  then  it  is  only  liable  for  negligence 
occurring  with  regard  to  the  rescuer,  after  his  efForts  to  rescue  the 
person  in  danger  commenced. 

If  this  child  was  on  the  track,  as  testified  by  its  mother  and  Mrs. 
McAuliff,  as  between  the  company  and  the  child,  the  train  men 
were  guilty  of  negligence  in  not  seeing  it,  because  the  engineer  had 
seen  the  children  and  the  two  women  near  the  track  and  it  was  his 
duty  to  keep  a  lookout.  Friek  y.  R.,  75  Mo.  610.  If  it  was  not 
on  the  track,  as  he  and  others  testified,  and  not  seen  approaching 
the  track  until  the  locomotive  was  so  near  it  that  the  train  could 
not  have  been  stopped  in  time  to  avoid  striking  it,  then  no  negligence 
is  imputable  to  them,  nor  in  that  case  can  negligence  be  imputed  to 
them,  unless  it  was  in  not  stopping  the  train  when  they  saw  the 
conduct  of  the  women  running  upon  or  near  the  track.  If  the 
evidence  should  establish  the  fact  that  the  engineer  saw  these 
women  and  children  near  the  track,  from  a  point  one-fourth  of  a 
mile  west  of  where  the  child  was  struck,  and  thi^  immediately 
after  he  saw  the  women  get  upon  the  track,  run  toward  the  train 
greatly  excited  and  waving  their  hands  and  a  red  shawl,  and  after 
seeing  this  could  have  stopped  or  so  checked  the  speed  of  the  train 
that  the  mother  could  have  rescued  her  child  and  not  herself  been 
struck  by  the  engine,  plaintiffs  are  entitled  to  recover  whether  they 
were  guilty  of  the  alleged  contributory  negligence  or  not.  If  the 
defendant's  servants  were  guilty  of  negligence,  after  Mrs.  Donahoe 
got  upon  the  track,  in  not  stopping  or  checking  the  speed  of  the 
train,  that  cancels  her  prior  contributory  negligence  and  takes  that 
question  out  of  the  case,  if  it  was  e^er  properly  in  it  Their  con- 
tributory negligence  in  permitting  the  child  to  be  on  the  track 
would  not  prevent  a  stranger  from  recovering  damages  for  an  injury 
sustained  in  attempting  its  rescue,  and  we  are  inclined  to  the 
opinion  that  the  mother  or  father  would  have  the  same  right  and 
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certainly  a  much  greater  inclination  to  save  its  life.     No  negligence 
is  imputable  to  a  child  as  young  as  the  one  killed  by  this  train. 

The  fifth  instruction  given  at  plaintiff's  request,  is  as  follows: 
(5)  ''  The  court  instructs  the  jury  that  although  the  infant  child 
of  plaintiffs  had  no  right  upon  the  track  of  defendant's  railway, 
yet  the  fact  that  he  was  there  did  not  discharge  the  defendant's 
employees  from  the  observance  of  due  care  and  watchfulness  toward 
him,  nor  did  it  give  the  defendant  or  its  employees  any  right  to 
ran  over  him  if  that  could  have  been  avoided  by  the  exercise  of 
ordinary  care  and  watchfulness." 

It  was  manifestly  improper  to  give  the  instruction.  The  t^gti' 
mony  for  plaintiff  tended  to  prove  that  the  child  was  on  the  track 
when  the  train  was  a  fourth  of  a  mile  or  more  distant  and  con- 
tinued on  the  track  until  it  was  killed,  while  that  of  defendant  was 
to  the  effect  that  when  the  train  was  within  about  two  hundred  feet 
of  the  child,  it  not  having  before  been  .on;  the  track,  it  appeared 
between  the  rails.  If  it  got  upon  the  track  at  the  time  stated  by 
defendant's  witnesses,  it  was  imJxMSsible  for  the  train  men  to  avoid 
striking  it,  if  defendant's  uncontradicted  testimony  is  i;o  be  credited, 
as  to  the  time  within  which  the  train  could  have  been  stopped  or 
checked,  so  as  to  have  avoided  striking  the  child.  Except  upon 
the  assumption  that  the  child  was  upon  the  track  at  a  time  when 
ihe  train  men  could  have  avoided  injuring  it  by  the  exercise  of  due 
care,  the  instruction  is  wholly  inapplicable  to  the  case;  and  if  the 
child  got  on  the  track  at  the. time  testified  to  by  the  engineer  and 
other  of  defendant's  witnesses,  and  the  assumption  in  the  instruction 
that  it  was  upon  the  track  related  to  that  time,  it  instructs  the  jury 
with  regard  to  the  degree  of  care  to  avoid  doing,  what  then  could 
not  possibly  have  been  avoided.  The  instruction  could  have  served 
no  purpose  but  to  mislciul  or  confuse  the  jury. 

The  seventh  for  plaintiff  is  still  more  objectionable.  It  asserts 
that  Mary  Donahoe  had  a  right  to  make  every  effort  to  rescue  her 
child  and  was  not  to  be  charged  with  contributory  negligence  in 
the  attempt,  in  the  manner  made,  unless  she  made  such  efforts 
under  the  circumstances  as  would  constitute  rashness  in  the  judg- 
ment of  prudent  persons.  This  entitled  plaintiff  to  a  recovery, 
whether  defendant  was  guilty  of  any  negligence  or  not,  provided 
she  was  not  guilty  of  rashness  in  the  attempt  to  save  the  child.  This 
as  we  have  seen  is  not  the  law.  The  defendant  is  not  chargeable 
with  her  injury,  unless  it  wad  guilty  of  negligence  with  respect  to 
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the  child  before  the  mother  attempted  its  rescae,  or  with  respect 
to  the  mother  or  the  child  after  her  efiForts  to  save  the  child  com-' 
menced. 

I  have  not  attempted,  because  I  do  not  deem  it  important,  to 
lote  all  the  objections  to  instructions  given  and  refused,  but  have 
endeavored  to  declare  the  law  applicable  to  the  case  in  a  manner 
that  will  enable  the  lower  court  to  avoid  the  errors  which  the 

< 

instructions  contain  and  give  proper  instruction  on  a  re-trial  of  the 
cause,  earnestly  urging  the  importance  of  declaring  the  law  in  as 
few  brief  instructions  as  possible.  For  the  errors  above  noted,  the 
judgment  is  reversed  and  the  cause  remanded. 

All  oononr. 


cnico.aB8.) 
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* 

On  the  qaeetlon  of  the  genumeneee  of  the  sIgiiAture  of  a  note  in  salt,  an  expert 
•witoees,  who  has  never  Been  the  defendant  write,  may  not  testify  to  his 
opinion  founded  on  a  eompariaon  with  the  defendant's  signature  of  the  plea 
in  the  suit. 

SUIT  on  a  note.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

£d.  Buler,  for  plaintiff  in  error. 
Joseph  Oravmu,  for  respondent. 

EwiKG,  C  Suit  on  a  negotiable  note  alleged  to  have  been  made 
by  defendant  to  the  order  of  S.  D.  Cox  and  by  him  indorsed  to 
plaintiff.  Answer  nan  est  factum.  The  defendant  signed  and 
swore  to  his  answpr.  Plaintiff  introduced  the  payee  and  indorser, 
Oox,  as  a  witness  who  testified  to  the  making  and  delivery  of  the 
note  to  him.  Then  read  the  note  in  evidence,  and  offered  other 
evidence  tending  to  show  admissions  of  the  defendant. 

Defendant  as  a  witness  in  his  own  behalf  testified  that  he  did  not 
sign  the  note.    Defendant  then  introduced  one  Napton  as  a  witness 
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who  Btated  that  he  was  engaged  in  an  occupation  requiring  more 
or  less  acquaintance  with  and  examination  of  the  handwriting  of 
different  persons,  but  had  never  seen  the  defendant  write  and  was 
not  acquainted  with  his  handwriting.  Defendant  then  offered  to 
exhibit  to  the  witness  the  answer  of  defendant  to  which  was  attached 
the  sworn  signature  of  the  defendant,  to  have  the  witness  compare 
the  signature  to  the  affidavit  and  answer,  with  the  signature  to  the 
note  in  controversy,  and  state  as  an  expert  whether  the  two  sig- 
natures were  made  by  the  same  person.  The  witness  stated  that 
they  were  not  made  by  the  same  person,  and  that  the  note  was  not 
signed  by  the  defendant.  To  this  the  plaintiff  objected.  The 
defendant  then  offered  to  submit  the  answer  of  the  defendant 
bearing  the  sworn  signature,  and  the  note  sued  on  to  the  jury  that 
they  might  compare  the  signatures,  with  a  view  of  forming  an, 
opinion  of  the  genuineness  of  the  signature  to  the  note.  This  was 
permitted,  against  the  objections  of  the  plaintiff.  There  was  a 
verdict  and  judgment  for  the  defendant  and  the  case  is  here  for 
review. 

I.  The  only  questions  for  consideration  are:  1.  Did  the  lower 
court  err  in  permitting  the  witnesses  to  examine  the  genuine  sig- 
nature of  the  defendant  to  his  affidavit,  and  compare  it  with  the 
signature  to  the  note?  2.  Did  the  court  err  in  submitting  the 
genuine  signature  to  the  affidavit,  and  the  one  appended  to  the 
note,  to  the  jury  for  their  examination  and  comparison? 

All  evidence  of  the  genuineness  of  handwriting  must  in  the 
nature  of  the  thing  be  by  comparison,  except  in  cases  where  the 
witness  saw  the  document  written.  The  admissibility  of  some  evi- 
dence of  this  kind  is  well-established.  The  knowledge  of  the  hand- 
writing of  another  may  be  derived  from  seeing  him  write;  or  from 
seeing  letters  and  other  documents  purporting  to  be  in  the  hand- 
writing of  the  party,  who  afterward  acted  upon  them  as  his  own, 
and  adopted  them  in  business  transactions  as  genuine.  1  Oreenl. 
Ev.,  §  577.  But  it  has  also  been  held  that  where  other  writings 
admitted  to  be  genuine  are  already  in  the  case,  experts  may  be 
permitted  to  compare  them  with  the  instrument  in  question, 
and  testify  their  opinion  concerning  the  genuineness  of  the  writing. 
And  in  such  case  ako,  the  two  writings  may  be  submitted  to  the 
jury  and  compared  by  them  with  or  without  the  aid  of  experts. 
1  OreenL  Ev.,  g  578. 

In  Moore  J.  United  States,  91  IT.  S.  270,  it  was  said:  ''  The  only 
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question  of  importance  is  whether  the  signature  to  the  document 
*  *  *  purporting  to  be  executed  by  the  claimant,  was  property 
proved.  The  court  compared  it  with  his  signature  to  another' 
paper  in  evidence  for  other  purposes  in  the  cause,  respecting  which 
there  seems  to  have  been  no  question;  and  from  that  comparison, 
adjudged  and  found  that  the  signature  was  his.  Had  the  court  a 
right  to  do  this?  The  general  rule  of  the  common  law,  disallowing 
a  comparison  of  handwriting  as  proof  of  signature,  has  exceptions 
equally  as  well  settled  as  the  rule  itself.  One  of  these  exceptions 
is,  that  if  a  paper  admitted  to  be  in  the  handwriting  of  the 
party,  or  to  have  been  subscribed  by  him,  is  in  evidence  for  some 
other  purpose  in  the  cause,  the  signature  or  paper  in  question  may 
be  compared  with  it  by  the  jury."  To  a  similar  effect  is  Brobston 
V.  Cahill,  64  111.  366;  Baker  v.  Haines,  6  Whart.  283;  s.  c,  36 
Am.  Dec.  254. 

The  question  discussed  in  Stale  t.  Clinton,  67  Mo.  380,  is  some- 
what different.  There  the  inquiry  was,  is  it  proper  to  allow  experts 
in  comparing  handwriting  to  give  their  opinion  as  to  the  genuine- 
ness of  a  signature,  by  comparing  it  with  other  writings  proved  to 
be  genuine,  but  not  connected  with  the  cause?  This  court  in  that 
case  adopted  the  rule  as  laid  down  by  Greenleaf  as  follows:  ''  That 
such  papers  can  be  offered  in  evidence  to  the  jury  only  when  no 
collateral  issue  can  be  raised  concerning  them;  which  is  only  when 
the  papers  are  either  conceded  to  be  genuine,  or  are  such  as  the 
other  party  is  estopped  to  deny;  or  are  papers  belonging  to  the 
witness  who  was  himself  previously  acquainted  with  the  party^s 
handwriting,  and  who  exhibits  them  in  confirmation  of  his  own 
testimony."  1  Oreenl.  Ev.,  §  581.  See  also  State  v.  Scott,  45 
Mo.  304. 

II.  But  the  trial  court,  in  this  case,  goes  further.  It  permits  an 
expert  to  be  called  who  never  saw  the  writer  of  the  names  write, 
and  express  his  opinion  as  to  the  genuineness  of  the  note  sued  on 
by  comparing  it  with  the  signature  of  the  defendant  in  his  plea  of 
non  est  factum.  It  seems  that  the  authorities  will  not  sustain  this 
position.  It  is  said  the  t-emptation  to  manufacture  evidence  is  too 
great.  '^  The  knowledge  must  not  have  been  acquired  or  com- 
municated with  a  view  to  the  specific  occasion  on  which  the  proof 
is  offered."  Bes  on  Ev.,  §  236.  In  Stranger  v.  SearU,  1  Esp. 
14,  Lord  Ebitton  rejected  the  evidence  of  a  witness  who  stated  that 
he  had  seen  the  defendant  write  his  name  several  times  before  the 
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trial,  who  wrote  it  to  show  the  witness  his  true  manner  of  writing, 
so  that  witness  might  be  ab}e  to  distinguish  it  from  his  alleged 
signatnie  on  the  aooeptance.  The  reason  given  was  that  defendant 
might  have  disgoised  his  writing  intentionally.  This  seems  to  be 
the  ground  of  rejecting  snch  eridence  and  the  full  extent  of  the 
role  is  as  above  stated  by  this  court  in  67  Mo.  380,  and  which  also 
seems  to  be  in  harmony  with  all  the  better  authorities.  1  Whart. 
Et.,  §  707:'  91  TJ.  S.,  wpra;  King  y.  Donakue,  llO  Hak.  155;  a. 
c,  14  Am.  Bep.  589;  Miles  r.  Loamii,  75  N.  Y.  288;  s.  c,  31  Anu 
Bep.  470;  Brobsian  r.  OakiU,  64  DL  356;  U.  8.  r.  Cakamberlain,12 
Blatch.  390.  The  judgment  below  is  therefore  reyersed  and  the 
case  remanded. 

An  concur. 
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A  stelate  pennittiiig  mnnlnlpa]  corpondoiis  to  appeal  without  giTing  secaritj 
as  reqniied  In  other  cues  is  not  unconstitational. 
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OTION  to  dismiBs  appeal.   The  opinion  states  the  oase.   Motion 
denied  below. 


Oraig  S  Oraig,  for  plaintiff  in  error. 

T.  L.  MeOrathf  for  defendant  in  error. 

Walkeb,  J.  In  this  case  there  was  an  appeal  by  the  city  to  the 
Appellate  Court  for  the  Third  District.  In  that  ooort  a  motion 
was  made  to  dismiss  the  case,  because  the  city  had^  under  the  act 
of  1879  (Sess.  Laws,  222),  appealed  without  giving  bond.  It  is  now 
urged  that  section  71,  as  amended  by  that  act,  is  unconstitutional, 
because  it  relieves  all  municipal  corporations  from  the  law  requir* 
ing  appellants  and  piMTii:iffa  in  error,  on  obtaining  a  mp&rsedmu, 
from  givmglxMid. 
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It  is  urged  that  section  is  violatiye  of  the  Gonstitation,  because 
it  is  special  or  local  legislation.  Nothing  could  be  more  manifest 
than  that  it  is  not  local,  because  its  operation  extends  to  every  portion 
of  the  State.  This  is  too  manifest  to  require  the  slightest  notice. 
Had  not  cases  been  referred  to  that  to  some  extent  favor  the  posi- 
tion of  appellant  that  it  is  special  legislation  to  allow  such  appeals, 
we  should  have  been  inclined  to  hold  that  the  proposition  could 
not  be  raised  to  the  dignity  of  a  constitutional  question,  and  have 
dismissed  it  without  consideration.  We  apprehend  that  no  one  will 
or  can  seriously  contend  that  the  State,  or  the  sovereign  body  exer- 
cising the  functions  of  a  State,  can  be  sued  without  its  consent  and 
permission;  nor  can  its  power  to  sue  and  prosecute  suits  in  all  of 
their  various  stages  be  limited  or  controlled,  except  by  its  sovereign 
power  properly  exercised;  nor  can  the  State  representing  sov- 
ereignty be  rendered  liable  for  costs  or  damages  in  prosecuting  or 
defending  suits  or  legal  proceedings,  unless  it  so  expressly  declares 
by  constitutional  provision  or  legislative  enagtment.  The  State,, 
whatever  its  form  or  its  powers,  has  the  unquestioned  right,  as 
representing  the  sovereign  power,  to  prosecute  and  defend  all  suits! 
and  maintain  all  legal  proceedings  without  cost  or  other  restrictions,: 
Unless  imposed  by  fundamental  law,  or  self-imposed  by  legislative 
enactment.  These  are  axiomatic  principles,  always  admitted  and; 
never  controverted.  From  and  before  the  organization  of  the  State 
it  has  ever  prosecuted  and  defended  suits,  criminal  and  civil,  with- 
out liability  for  costs,  damages  or  forfeitures,  and  has  prosecuted, 
writs  of  error  without  bonds  or  any  restrictions  whatever  —  and  it 
is  from  the  fact  that  sovereign  power  is  not  liable  to  be  sued  or  puti 
to  expense  in  the  assertion  of  its  rights,  and  enforcing  the  laws  for, 
the  protection  of  the  governed  against  violence,  wrong  and  oppres-i 
sion,  and  to  protect  them  in  the  enjoyment  of  their  rights  of  life,, 
liberty  and  general  security.  It  is  believed  that  in  no  government,; 
in  ancient  or  modern  times,  has  it  been  required  to  give  bond  for 
the  payment  of  the  costs  of  litigation,  before  bringing  suit,  or  an 
appeal,  or  on  error.  Such  a  proposition  would  be  unheard  of  in 
the  history  of  government,  and  no  one  having  the  slightest  knowl. 
edge  of  the  principles  of  government  will  contend  that  any  such 
restriction  exists.  This  being  true  of  the  State  government,  it  is 
necessarily  true  of  all  its  officers,  agents  and  instrumentalities,  while 
employed  in  seeking  the  rights  of  the  government  in  the  courts  of 
justice.     Hence  officers  suing  for  or  defending  the  rights  of  the 
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State  are  acting  for  and  in  the  stead  of  the  State,  and  to  that  extent 
not  only  may  but  should  be  permitted  to  do  so  on  the  same  terms 
and  for  the  same  reasons  the  State  is  permitted  to  sue  for  or  defend 
its  rights. 

Again  municipalities,  such  as  councies,  cities,  Tillages,  towns, 
school  districts,  and  in  the  language  of  the  act,  ''  all  other  munici- 
pal corporations,"  and  the  corporations  of  all  charitable,  educa^ 
tional,  penal  or  reformatory  institutions  under  the  patronage  and 
control  of  the  State,  and  all  public  officers  when  suing  or  defending 
in  their  official  capacity  for  the  benefit  of  the  public,  are  the  instru- 
ments of  the  State  to  carry  out  its  powers  for  the  public  welfare, 
and  in  exercising  their  powers  and  enforcing  public  rights  they  act 
as  agents,  and  may  have  extended  to  them  the  same  exemptions  in 
suits  as  belong  to  the  State.  Municipal  bodies  act  for  the  State, 
and  to  the  extent  authorized  exercise  the  powers  of  government, 
and  when  so  exercising  such  powers  they  may,  when  so  authorized, 
do  so  without  conforming  to  all  of  the  requirements  imposed  by  the 
practice  on  natural,  or  artificial  persons  created  for  the  purposes  of 
business  or  gain.  The  construction  contended  for  would  compel 
the  State  itself  to  give  bond  on  appeal,  or  the  granting  of  a  super- 
sedeas, in  cases  where  the  suit  was  for  the  benefit  of  the  State  and 
public  welfare.  Such  a  purpose  could  never  have  actuated  the  per- 
sons who  framed  and  adopted  the  Constitution. 

But  the  question  is  not  entirely  new  in  this  jurisdiction.  In  the 
case  of  People  v.  Wallace,  70  111.  680,  it  was  insisted  that  an  act 
which  required,  as  a  prerequisite  to  an  appeal  from  a  judgment  for 
taxes,  that  the  person  desiring  to  appeal  should  deposit  the  amount 
of  the  judgment  in  money  with  the  treasurer,  was  unconstitutional; 
but  the  validity  of  the  act  was  upheld  and  enforced.  Again,  in  the 
case  of  Andrews  v.  Ramsey,  75  111.  598,  the  validity  of  the  same 
law  was  sustained.  It  was  there  said :  '^  While  the  right  of  appeal 
from  the  final  determination  of  County  Courts  is  conferred  by  the 
Constitution,  yet  it  can  only  be  exercised  under  such  conditions  as 
may  be  imposed  by  the  legislature.  The  language,  'Appeals  and 
writs  of  error  shall  be  allowed  from  the  final  determination  of  County 
Courts,  as  may  be  provided  by  law'  (Const.,  §  19,  art.  6),  is  too 
plain  to  admit  of  doubt  that  it  is  purely  a  question  for  the  legisla- 
ture to  determine  how  and  upon  what  terms  such  appeals  shall  be 
granted."  It  will  be  observed  that  case  goes  much  further  than  we 
are  required  to  go  in  this  case.     That  law  related  to  and  regulated 
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appeals  in  cases  of  judgments  for  taxes  difletently  from  priyate 
suits  or  other  suits  by  the  people;  and  inasmuch  as  it  embraced  a 
class  coextensive  with  the  State^  the  law  was  held  to  be  general^  and 
it  was  sustained,  although  persons  against  whom  judgment  for  taxes 
had  been  rendered  were  compelled  to  submit  to  terms  and  condi- 
tions to  procure  an  appeal  m  such  cases  as  were  not  imposed  on 
other  persons  in  perfecting  appeals  in  a  different  class  of  cases. 
:Tho6e  cases  are  clearly  conclusive  of  this  question.  The  cases 
referred  to  by  appellant  do  not  announce  the  doctrine  contended  for 
by  him.  Were  they  under  our  Constitution,  they  by  strained  infer* 
ence  might  be  supposed  to  lend  some  support  to  the  doctrine;  but 
they  are  under  different  Constitutions^  of  the  provisions  of  which 
we  are  not  informed.  We  therefore  presume  they  are  correct^  and 
required  by  their  fundamental  law;  but  if  so,  it  does  not  follow  that 
they  apply  to  our  organic  law. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  ofirmML 


Pbopui  t.  Towk  of  Bishop. 
(lunLisu 

ISleethn —  two  an  9am6  dajf — priarUg, 

A  towiudup  election  was  duly  called,  pnrsaant  to  statate,  in  June,  1870,  on  the 
question  of  a  donation  for  railroad  aid,  and  held  on  the  2d  of  July,  1870,  and 
the  donation  was  voted.  On  the  same  day  a  new  Constitution  and  a  separate 
article  prolilbiting  municipal  aid  to  railroads  were  submitted  to  the  people, 
and  adopted.  The  same  Judges  and  clerks  conducted  both  elections,  but 
separate  ballot-boxes,  poll-books  and  tally-lists  were  used.  Both  elections 
were  opened  and  closed  on  the  same  time.  The  polls  at  general  elections 
were  required  by  law  to  be  opened  at  8  a«  m.,  and  closed  at  6  p.  m.,  unless 
the  judges  should  decide  to  keep  them  open  longer,  not  later  than  midnight. 
The  schedule  to  the  Ck>nstitution  required  the  polls  on  the  question  of  adop- 
tion  to  be  kept  open  till  sunset.  The  polls  in  this  instance  were  kept  open 
till  about  sun-set.  HM,  that  it  could  not  be  said  that  the  donation  was 
adopted  prior  to  the  adopticm  of  the  prohibitory  article  of  the  Ck>nstitution. 

MANDAlflJ&    The  opinion  states  the  case.    The  writ  was 
denied  below. 

Lyman  Trumbull  and  John  &'  Cooper,  for  appellant 
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8.  F.  GOmore,  R.  C.  Hannah,  John  C.  White  and  B.  F.  Kagay, 
tear  appeUee. 

SooTT,  J.  On  the  10th  of  Marohi  1869|  an  act  of  the  Grenenl 
Assembly  of  the  State  of  Illinois^  entitled  *'  An  act  to  incorporate 
the  Springfield,  Effingham  and  South-eastern  Bailroad  Company," 
was  approved  and  went  into  force  and  effect  In  and  by  that  act  it 
was  proTided,  among  other  things,  that  counties,  townships,  cities 
or  incorporated  towns,  on  or  near  the  line  of  such  railroad,  might 
make  subscriptions  or  donations  to  the  capital  stock  of  such  com- 
pany, if  they  chose  to  do  so,  in  the  manner  provided  in  the  act. 
The  substance  of  the  several  sections  in  relation  to  subscriptions 
and  donations  is  set  forth  in  the  petition  so  fully,  that  it  appears 
what  authority  municipalities  had  to  make  either  subscriptions  or 
donations  to  the  capital  stock  of  the  corporation,  and  what  formali- 
ties should  be  observed  in  making  the  same.  It  is  also  set  forth  in 
the  petition  that  after  the  act  of  March  10,  1869,  went  into  force, 
and  prior  to  the  2d  of  July,  1870,  the  railroad  company,  in  accord- 
ance with  the  act  of  incorporation,  had  located  its  road  through  the 
counties  of  Jasper  and  Effingham,  and  through  the  town  of  Bishop^ 
and  that  on  the  2d  of  June*  1870,  there  was  presented  to  the  super- 
visors of  the  town  of  Bishop  a  petition,  signed  by  twenty-five  legal 
voters  of  the  town,  praying  that  an  election  be  held  in  the  township 
on  the  2d  day  of  July,  1870,  to  decide  whether  the  township,  under 
the  provisions  of  the  act  of  incorporation,  would  make  a  donation 
of  its  bonds  to  the  company  in  the  sum  of  |10,C00,  payable  in 
twenty  years,  with  ten  per  cent  interest  per  annum,  payable 
annuiJly,  on  the  2d  of  June  in  each  year,  which  sum  it  was  pro- 
posed to  donate  to  the  railroad  company,  and  deliver  to  such 
company  its  bonds  for  such  amount  when  its  road  should  be  built, 
and  the  cars  running  thereon,  from  the  city  of  Effingham  to  the 
east  line  of  Effingham  county.  It  is  also  alleged  the  petition  was 
in  due  form  under  the  act  and  in  conformity  therewith,  and  that  the 
acting  supervisor  of  the  town  gave  thii*ty  days'  notice  of  the  time 
of  holding  such  election,  in  conformity  with  prayer  of  said  petition, 
and  named  the  2d  day  of  July  as  the  time  of  holding  such  election, 
and  that  the  election  would  be  held  at  the  place  provided  for  holding 
general  elections  in  the  township,  and  that  on  the  2d  day  of  July, 
1870,  the  election  was  held  at  the  place  and  time  specified  in  the 
notice,  and  that  the  same  resulted  as  follows:  for  donation,  forty- 


SBFr£MB£R  TERM,  1884.  607 

People  T.  Town  of  tt^op. 

'iour  Totes;  agunat  donation^  twenty-two  yotes.  It  is  also  alleged 
that  under  some  judicial  proceeding  the  claim  or  right  of  the  raUroad 
<sompany  to  the  donation  alleged  to  have  been  yoted  by  the  township, 
was  directed  to  be  sold  by  the  receirer  before  that  time  appointed 
-by  the  court,  to  raise  funds  to  aid  in  completing  the  road,  and  at 
the  sale  thereof  Alfred  P.  Wright,  for  whose  use  the  suit  is  brought, 
became  the  purchaser;  and  that  in  the  month  of  August,  1883,  the 
irailroad  having  been  built  and  the  cars  running  thereon  from  the 
rcity  of  Effingham  to  Newton,  in  Jasper  county,  and  beyond  and 
^Tcr  the  entire  road,  Alfred  P.  Wright,  for  himself  and  in  the 
•name  of  the  railroad  company,  being  authorized  so  to  do,  caused  a 
legal  demand  to  be  made  on  the  supervisor  and  town  clerk  of  the 
town  of  Bishop  to  have  issued  and  delivered  to  the  railroad  com- 
pany, or  to  Wright,  the  $10,000  in  bonds  of  the  town  with  coupons 
attached,  in  accordance  with  the  alleged  vote.  The  supervisor  and 
clerk  of  the  town  declined  to  issue  the  bonds,  and  the  prayer  of  the 
petition  is  for  a  writ  of  mandamus  to  compel  them  to  do  so.  The 
petition  contains  other  matters,  but  it  is  not  thought  to  be  neces- 
sary to  an  understanding  of  the  question  discussed  to  state  them. 
The  defendants  made  a  general  denial  of  the  allegations  of  the  peti- 
tion, and  a  stipulation  was  signed  by  the  respective  counsel,  by 
which  it  was  agreed  that  all  questions  as  to  the  form  of  the  plead- 
ings should  be  waived,  and  that  petitioner  on  the  trial  might 
introduce  any  competent  evidence  to  support  the  allegations  of  the 
petition  to  make  out  a  case,  and  that  respondent  might  introduce 
jmy  competent  evidence  under  the  general  denial,  and  make  all 
defenses  thereunder  as  if  the  same  were  specially  pleaded.  The 
cause  was  submitted  to  the  court  on  the  pleadings  and  the  evi- 
dence, and  the  court  found  the  issues  for  defendants,  and  dis- 
missed the  petition.  The  relator  brings  the  case  to  this  court  on 
appeal. 

A  number  of  defenses  are  insisted  upon,  but  as  there  is  one — if 
it  is  well  taken — that  is  fatal  to  the  relief  sought,  the  discussion 
of  all  other  questions  is  rendered  unnecessary.  It  is,  that  the  bonds 
obdmed  were  not  voted  by  the  eleetors  of  the  town  sought  to  be 
coerced,  prior  to  the  adoption  of  that  section  of  the  Constitution 
of  the  State  entitied  **  municipal  subscriptions  to  railroads  or  private 
corporations,''  which  took  effect  July  2,  1870,  and  which  forbids 
any  county,  dty  or  township,  or  other  municipal  corporation,  there- 
after to  become  a  subscriber  to  the  capital  stock  of  any  railroad  or 
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priTate  corporation,  or  to  make  donations  to  or  loan  its  credit  in 
aid  of  any  each  corporation. 

It  is  conceded  this  separate  article  of  the  Oonstitntion  of  1870 
took  effect  from  and  after  its  adoption,  and  that  it  was  adopted  on 
the  2d  day  of  July,  1870,  that  being  the  day  on  which  it  with  the 
body  of  the  Oonstitntion  was  submitted  to  the  people  for  adoption 
or  rejection.  But  a  question  arising  on  the  record,  and  which  is 
presented  for  decision,  is  whether  an  election  which  took  place  on 
the  same  day  with  the  Toting  on  the  new  Oonstitntion  was  annulled 
by  that  fact.  This  exact  question  has  not  before  arisen  in  this 
court,  although  cases  have  been  determined,  which  if  followed  to 
their  logical  results  must  have  an  important  bearing  on  the  question 
to  be  decided.  Previous  decisions  of  this  court  have  settled  defi- 
nitely that  the  separate  article  of  the  Oonstitntion  in  relation  to 
subscriptions  and  donations  to  the  capital  stock  of  railroads  or  other 
priyate  corporations,  took  effect  from  and  after  its  adoption,  and 
.that  it  was  adopted  on  the  2d  day  of  July,  1870,  the  day  on  which 
it,  with  the  body  of  the  Oonstitntion,  was  submitted  to  the  people 
for  adoption  or  rejection.  Sehatt  y.  Bowman,  62  01.  325;  Wright 
v.  Bishop,  88  IlL  302;  Richards  y.  Donagho,  66  III.  73.  It  is  also 
settled  by  the  preyious  decisions  of  this  court,  in  accordance  with 
the  plain  meaning  of  the  Oonstitntion,  that  there  is  now  no  author- 
ity, since  the  adoption  of  the  present  Oonstitntion,  in  counties, 
cities,  towns  or  other  municipalities  to  make  subscriptions  to  the 
capital  stock  of  railroad  companies,  or  to  make  donations  to  or  lend 
their  credit  in  aid  of  such  corporations,  and  that  the  burden  rests 
upon  the  party  claiming  the  right  to  issue  them,  or  to  compel  the 
issuing  of  such  bonds,  or  asserting  the  validity  of  such  bonds  issued 
for  such  purposes  since  the  adoption  of  the  present  Oonstitntion, 
.to  show  affirmatively  that  they  were  authorized  by  a  vote  of  the 
municipality,  under  existing  laws,  prior  to  the  adoption  of  the  Oon- 
stitntion. Jackson  County  v.  Brush,  77  111.  59;  Middleporty.  JBtna 
Life  Ins.  Co.,  82  Dl.  562;  Wright  v.  Bishop,  supra.  In  Wright  v. 
Bishop,  it  was  held  the  clause  of  the  Oonstitntion  containing  the 
prohibition  against  municipal  subscription  or  donation  in  the  aid 
of  railroad  companies  and  other  private  corporations,  took  effect  on 
.the  2d  of  July,  1870,  and  that  all  such  subscriptions  or  donations 
not  authorised  by  a  vote  of  the  municipality  prior  to  that  time  are 
void.  Oonceding,  as  may  be  done,  the  words  ^'  prior  to. that  time,"^ 
^B  used  in  the  opinion  of  the  court,  sim^y  mean  prior  to  the  adop» 


SEPTEMBER  TEBM,  1884.  ggg 


People  V.  Town  of  Bishop. 


tion  of  the  separate  a/ticle  of  the  Constitution,  whenever  that  was, 
the  inquiry  arises,  was  the  donation  in  this  case  Toted  by  the  muni- 
cipality, under  existing  law  prior  to  the  adoption  of  this  article  of 
the  Constitution  on  the  2d  day  of  July,  1870  P  The  burden  of 
proving  that  fact,  as  has  been  seen,  rests  on  the  relator,  and  unless 
it  has  been  shown  affirmatively,  the  relief  sought  must  be  denied. 
It  becomes  important  then  to  inquire  when  was  this  article  of  the 
Constitution  adopted,  and  from  what  time  shall  it  be  regarded  as 
being  in  force  ?  Counsel  suggest,  and  with  that  view  this  court  is 
inclined  to  concur,  it  seems  clear  this  article  was  not  and  could  not 
be  adopted  until  after  the  polls  closed  at  sun-down  on  the  day  of 
the  election.  This  view  finds  support  in  the  decision  of  this  court 
in  Crook  v.  People^  106  111.  237,  where  it  was  held  the  majority  vote 
of  the  people  '^for  city  organization,^'  was  the  adoption  of  the  gen- 
eral law,  and  was  a  perfected  act  when  the  vote  closed  on  that  day, 
and  that  the  city  officers  voted  for  under  the  old  charter  at  the  same 
election  never  became  city  officers.  Nothing  remained  to  be  done, 
and  the  old  charter  was  in  fact  repealed  when  the  voting  ceased 
on  that  day,  and  the  persons  voted  for  on  the  same  day  the  general 
law  was  adopted,  for  city  officers  could  not  thereafter  be  qualified 
under  a  charter  that  had  ceased  to  exist.  In  Louisville  v.  Savings 
Bank,  104  TJ.  S.  469,  it  was  held,  on  authority  of  the  adjudged 
cases  on  that  subject,  that  courts  when  substantial  justice  required 
it  to  bo  done,  might  ascertain  the  precise  hour  when  a  statute  took 
effect,  by  the  approval  of  the  executive;  and  so  in  ascertaining  when 
a  constitutional  provision  was  adopted,  no  reason  was  perceived  why 
the  court  might  not,  in  proper  cases,  inquire  as  to  the  hour  when 
such  approval  became  effective,  as  to  the  time  when,  by  the  closing 
of  the  polls,  the  people  had  adopted  such  provision.  Adopting  this 
view  of  the  law,  it  may  be  held  this  separate  article  of  the  Constitu- 
tion took  effect  at  the  close  of  the  poUs  on  the  day  of  the  election. 
It  was  the  will  of  the  people,  as  expressed  by  their  vote  throughout 
the  State,  which  had  the  effect  to  adopt  it,  and  it  was  an  accom- 
plished fact  when  all  the  votes  had  been  cast.  This  is  the  most 
favorable  view  for  the  relator  counsel  can  with  ai^  show  of  reason 
insist  upon,  and  even  under  this  construction  it  is  not  thought  the 
donation  in  this  case  is  saved.  On  the  undisputed  facts  of  this  case 
can  it  be  said  the  donation  was  voted,  under  existing  laws,  prior 
to  the  adoption  of  the  separate  article  of  the  Constitution,  regard- 
ing that  as  having  taken  place  at  the  closing  of  the  polls  on  the  day 
Vol.  UII  -  77 
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of  the  election  P  Certainly  not  The  same  Qonstruction  most  be 
applied  to  the  donation  as  to  the  article  of  the  Constitution — that 
is,  that  it  was  not  voted  until  the  votes  were  all  cast.  Which  had 
priority  then?  -the  adoption  of  the  Constitution,  or  the  vote  for 
the  donation?  It  is  certainly^ not  enough  they  were  acts  occurriug 
at  the  precise  same  time.  The  donation  must  have  been  voted 
prior  to  the  adoption  of  the  Constitution  to  be  valid.  When  two 
acts  are  done  at  the  precise  same  instant  of  time,  it  cannot  be  said 
one  occurred  prior  to  the  other.  It  does  not  appear  from  any  thing 
in  this  record  the  donation  was,  in  fact  or  in  law,  voted  prior  to 
the  adoption  of  the  Constitution.  In  order  to  entitle  relator  to 
relief,  it  was  necessary  he  show  afiirmatively  it  was  so  done. 

It  will  be  noticed  the  election  whether  the  town  would  make  the 
donation  was  fixed  to  take  place  on  the  same  day  of  the  election 
for  the  adoption  or  the  rejection  of  the  Constitution  by  the  people 
of  the  State.  It  was  held  on  that  day.  The  same  judges  and  the 
same  clerks  conducted  both  elections,  although  two  ballot  boxes 
were  used  and  separate  poll  books  and  tally  lists  were  kept.  Both 
elections  were  opened  at  the  exact  same  time,  and  both  were  closed 
at  the  same  time  by  one  proclamation.  The  charter  of  the  i-ailroad 
company,  under  which  the  election  to  vote  the  donation  was  held, 
required  the  election  should  be  conducted  in  the  same  manner  and 
at  the  same  places  provided  for  holding  elections  in  such  township. 
The  schedule  to  the  new  Constitution  required  the  election  to  be 
conducted  and  return  thereof  made  according  to  the  laws  then  in 
force  regulating  general  elections,  except  no  registry  of  voters 
could  be  required,  and  the  polls  should  be  kept  open  for  the  recep- 
tion of  ballots  until  sunset  of  the  day  of  the  election.  The  laws 
regulating  general  elections  then  in  force  required  the  polls  to  be 
opened  at  eight  o'clock  in  the  forenoon,  and  provided  they  should 
be  closed  at  six  o'clock  p.  m.,  unless  the  judges  should  decide  to 
keep  the  polls  open  to  a  later  hour,  which  they  might  do  not  longer 
than  midnight.  The  testimony  of  one  of  the  clerks  of  the  election 
is,  the  polls  were  kept  open  until  aboat  sundown,  and  that  both 
elections  were  clpsed  at  the  same  time  by  one  proclamation.  It  is 
evident  the  election  for  donation  was  not  closed  at  six  o'clock. 
The  polls  were  kept  open,  as  the  judges  had  the  right  to  do  under 
the  law,  and  were  not  in  fact  closed  until  about  sundown,  when  the 
polls  for  the  election  on  the  adoption  of  the  Constitution  were 
closed.    Whether  any  votes  were  cast  after  six  o'clock  in  the  after- 
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noon  does  not  appear.  The  witness  does  not  reooUect  how  that 
was.  The  Toting  was  partly  done  in  the  forenoon  and  partly  in  the 
afternoon.  The  last  yoter  whose  name  appears  on  the  poll  book 
was  H.  Coleman,  or  Colemyer,  and  the  testimony  is  he  voted  at 
each  election.  That  is  evidence  tending  also  to  show  both  elections 
were  kept  open  for  the  same  time  and  were  closed  at  the  same  hour. 
Of  this  fact  there  can  scarcely  be  a  doubt,  and  the  hour  at  which 
the  polls  were  closed  was  about  sun-down. 

Assuming  then,  as  must  be  done,  the  polk  for  the  donation  were 
not  closed  at  six  o'clock,  but  at  sun-down,  what  warrant  is  there 
for  saying  the  Tote  of  the  donation  was  taken  before  the  separate 
article  of  the  Constitution  was  adopted?  Certainly  none.  But  the 
argument  of  counsel  for  the  relator  goes  further,  and  as  it  is  under- 
stood, assumes  that  as  the  schedule  to  the  Constitution  required  the 
polls  to  be  kept  open  for  the  reception  of  ballots  on  the  question 
of  the  adoption  of  the  Constitution,  until  sun-set  of  the  day  of  the 
election,  it  will  be  presumed  it  was  obsenred  everywhere  in  the 
State;  and  eren  admitting  the  polls  were  not  closed  in  the  town  of 
Bishop  until  snn-4own,  as  there  were  voting  places  farther  west  in 
the  State  than  in  the  town  of  Bishop,  the  polls  must  have  been 
dosed  some  minutes  earlier  at  the  latter  place,  so  that  the  donation 
was  in  fact  voted  under  existing  laws  before  the  voting  had  ceased 
at  the  westernmost  voting  places.  Whether  that  is  so,  is  uncertain; 
and  if  a  fact,  it  is  scarcely  susceptible  of  being  made  certain  by  any 
proof  attainable.  It  is  certain  no  proof  was  offered,  and  the  pre- 
sumption it  is  insisted  should  be  indulged  in  support  of  that  view, 
is  overoome  by  considerations  entitled  to  great  weight:  First,  there 
is  no  law  that  required  the  polls  should  be  closed  precisely  at  sun- 
set. It  was  only  required  the  polls  should  be  kept  open  until  that 
time.  Nbn  consteU,  the  polls  were  kept  open  in  the  town  of  Bishop 
as  late  as  at  any  other  point  in  the  State.  Of  course  the  record 
contains  nothing  on  that  subject.  Second,  **  sun-set,"  although  a 
definite  period  of  time  at  any  given  locality,  yet  what  that  time  is 
can  only  be  known  from  scientific  calculations,  which  very  few  per- 
sons are  capable  of  making.  It  is  not  precisely  the  same  on  any 
two  days  in  succession,  nor  is  it  exactly  the  same  at  any  two  points 
distant  apart  in  the  State  on  the  same  day.  It  is  known  the  sun 
sets  later  at  a  point  west  than  one  further  east,  and  of  this  fact  the 
court  may  take  judicial  notioe.  The  exact  difference  of  time  how- 
ever can  only  be  obtained  by  a  mathematical  calculation.    Oertainlj 
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the  framers  of  the  schedule  to  the  Gongtitution  never  expected  the 
judges  of  election  at  the  several  voting  places  in  the  entire  State 
would  ascertain  with  mathematical  precision  the  hour  of  '*  sun-set/' 
that  they  might  close  the  polls  at  that  precise  instant.  It  is 
believed  the  term  *^  sun-set  **  was  not  used  by  the  framers  of  that 
instrument  in  any  accurate  sense,  to  be  determined  by  calculation. 
Evidently  all  that  was  meant  was  that  the  polls  should  be  kept  open 
until  it  should  appear  to  be  '^  sun-set/' as  that  fact  might  be  ascer- 
tained by  the  judges  from  observation,  or  from  the  best  information 
attainable.  Nor  was  it  expected  the  judges  at  the  several  voting 
places  throughout  the  State  would  observe  the  hour  of  **  sun-set" 
with  exact  accuracy.  The  hour  of  ''  sun-set "  on  any  given  day,  as 
it  might  appear  to  different  persons,  could  hardly  be  expected  to  be 
accurately  observed.  Their  judgment  might  vary  many  minutes. 
One  person  might  conclude  the  sun  had  set,  and  another  might 
not  think  so.  It  would  be  a  mere  matter  of  judgment,  and  uncer- 
tain at  that,  aided  by  the  most  accurate  information  ordinarily  pos- 
sessed. At  most,  the  actual  difference  in  time  of  "  sun-set "  at  the 
Toting  place  in  the  town  of  Bishop  and  at  the  westernmost  place 
in  the  State  would  be  but  a  few  minutes,  and  is  so  slight  as  to  be 
almost,  if  not  entirely,  inappreciable  by  common  observation.  It 
might  be  that  the  judges  at  the  latter  place  would  conclude  it  was 
^'sun-set," and  close  the  polls  before  the  judges  at  the  former  place 
would  conclude  the  hour  for  closing  the  poUs  had  arrived,  or  before 
they  deemed  it  necessary  to  close  the  polls. 

Conceding  then  that  the  polls  were  closed  in  the  town  of  Bishop 
at  what  the  judge  thought  was  **  sun-set, '^  there  is  no  warrant  for 
the  proposition  that  was  in  fact  earlier  than  the  polls  were  closed 
at  the  westernmost  voting  place  in  the  State,  or  elsewhere  in  the 
State.  Whether  the  polls  on  the  day  of  the  election  were,  as  a  mat- 
ter of  fact,  closed  at  an  early  or  later  time  at  one  place  than  another 
point  in  the  State,  rests  entirely  on  conjecture,  and  is  too  uncertain 
to  base  a  judicial  finding  upon  it  There  is  nothing  in  the  record 
that  shows  or  tends  to  show  the  donation  insisted  upon  was  voted 
prior  to  the  adoption  of  the  Constitution,  assuming  as  it  is  thought 
may  be  done,  it  was  adopted  when  the  votes  were  all  cast  on  the  day 
of  the  election. 

It  is  suggested  the  decision  of  the  Supreme  Oourt  of  the  United 
States  in  LauiwiUe  v.  Savings  Bank,  104  T7.  S.  469,  ought  to  have 
great  weight  in  the  decision  of  this  case.     Were  the  facts  analogous, 


SEPTEMBER  TERM,  1884.  $13 

Dayidflon  y.  Reed. 

the  authority  of  the  case  would  be  freely  acknowledged  as  being 
entitled  to  great  consideration.  That  case  inyolved  the  legality  of 
a  yote  taken  on  the  2d  of  July,  1870,  to  issue  bonds  for  the  pay- 
ment of  a  donation  that  had  been  preyiously  yoted.  The  town 
meeting  to  determine  whether  bonds  should  be  issued  in  lieu  of  a 
special  tax,  was  appointed  to  be  held  at  nine  o'clock  in  the  forenoon 
of  the  2d  of  July,  1870,  and  it  was  so  held.  It  was  on  that  state 
of  facts  the  court  said:  "  The  presumption  may  be  therefore  fairly 
indulged  that  the  township  had  in  fact  yoted  for  issuing  bonds 
before  the  close  of  the  general  election  on  the  same  day  the  people 
of  the  State  yoted  on  the  adoption  of  the  particular  section  of  the 
Constitution  separately  submitted,  which  relates  to  the  municipal 
subscriptions  to  railroads  and  ^riyate  corporations."  But  in  the 
case  being  considered  there  can  be  no  presumption  indulged 
the  electors  of  the  town  yoted  the  donation  before  the  close  of 
the  general  election,  for  the  evidence,  to  say  the  least  of  it,  leaves 
that  question  in  doubt,  so  that  it  cannot  be  fairly  said  it  affirma- 
tively appears  the  donation  was  voted  before  the  adoption  of  the 
article  of  the  Oonstitution  separately  submitted,  which  prohibits  all 
subscriptions  or  donations  to  railroads  or  other  private  corporations.. 

[A  minor  point  omitted.] 

The  judgment  of  the  Oirouit  Oourt  will  be  affirmed. 

Judgfn&Hi  a  firmed. 


Datibsok  v.  Rbbd. 
oil  ni  ler.) 

BmitU —  dedUation — ii^unetum  againtt  intefferenee  fty  dedicator. 

One  who  has  dedicated  land  to  the  pablic  for  burial  parpoees,  the  dedication 
having  been  accepted,  maj  be  prohibited  from  defacing  or  meddling  with 
the  grayes  thereon,  at  the  sait  of  any  one  haying  relations  or  friends  buried 
there. 


B 


ILL  to  restrain  interference  with  a  burial  ground.    The  opinion 
states  the  case.     The  relief  was  granted  below. 


darb  S  Clark,  for  plaintiff  in  error. 
Oraig  di  Oraig,  for  defendant  in  error. 
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Craio,  J.  This  was  a  bill  in  equity,  broaght  to  enjoin  Daniel 
Davidson,  the  defendant,  from  defacing  or  meddling  with  certain 
graves  in  an  alleged  grave  yard  in  Cumberland  county,  on  land 
belonging  to  the  defendant.  The  bill  also  prayed  for  a  decree 
declaring  that  the  burying  ground  had  been  dedicated  to  the  public. 
Upon  a  hearing  on  the  bill,  answer,  replication  and  evidence,  the 
court  rendered  a  decree  as  prayed  for  in  the  bill,  and  the  defend- 
ant sued  out  this  writ  of  error. 

It  is  contended  by  the  defendant  that  the  evidence  was  not 
sufficient  to  establish  the  fact  that  the  land  in  question  had  been 
dedicated  to  the  public  for  a  burying  ground.  What  shall  consti- 
tute a  dedication  of  land  to  the  public  has  been  considered  and  de- 
termined by  this  court  in  several^cases.  In  Marcy  v.  Taylor^  19 
m.  635,  it  was  held  that  dedication  of  a  highway  may  be  proven  in 
various  ways — by  grant,  by  user,  or  by  the  acts  and  declarations 
of  the  owner — and  that  no  particular  time  is  necessary  for  evidence 
of  dedication,  but  to  be  availing  there  must  be  an  intent  to  dedicate. 
In  Reea  v.  Oity  of  Chicago^  38  DL  827,  it  was  also  held  that  a  dedi- 
cation is  to  be  proved  not  alone  by  a  deed  but  by  matter  in  pais,  con- 
sisting of  the  acts  and  accompaning  declarations  of  the  owners  of  the 
land  alleged  to  be  dedicated.  Such  acts,  coupled  with  evidence  of 
acceptance  by  the  public,  may  make  a  case  of  dedication.  In  Oity 
of  Cincinnati  v.  Whitens  Lessee,  6  Pet.  431,  it  is  declared  that  no 
particular  form  or  ceremony  is  necessary  in  the  dedication  of  land 
to  public  use.  All  that  is  required  is  the  assent  of  the  owner  of 
the  land,  and  the  fact  of  its  being  used  for  the  public  purposes 
intended  by  the  appropriation.  In  JIanter  v.  Trustees  of  Sandy 
Hill,  6  Hill,  407,  it  was  held  that  "  dedication  ♦  *  *  is  the 
act  of  devoting  or  giving  property  for  some  proper  object,  and  in 
such  manner  as  to  conclude  the  owner."  It  was  also  held  that  lands 
may  be  dedicated  to  persons  and  charitable  purposes,  as  well  as  for 
public  ways,  commons  and  other  easements  in  the  nature  of  ways, 
so  as  to  conclude  the  owner  who  makes  the  dedication.  In  Godfrey 
v.  City  of  Alton,  12  111.  29;  s.  c,  52  Am.  Dec.  476,  in  the  discussion 
of  the  question  of  dedication,  it  was  held  that  the  statute  of  frauds 
does  not  apply  to  the  dedication  of  ground  to  the  public.  A  dedi- 
cation may  be  made  by  grant  or  written  instrument.  It  may  be 
evidenced  by  acts  and  declarations  without  writing.  No  particular 
form  is  required  to  establish  its  validity,  it  being  a  question  of 
intention. 
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.  Tested,  by  the  principles  announced  in  the  authorities  cited,  it 
only  remains  to  be  seen  whether  the  evidence  authorized  the  decree 
that  the  land  in  question  had  been  dedicated  to  the  public,  to  be 
used  as  a  place  for  the  burial  of  the  dead. 

Jamcts  McKnight  originally  owned  the  south-west  quarter  of  sec- 
tion 21,  township  10,  north,  range  10,  east,  in  Cumberland  county. 
The  burying  ground  is  located  near  the  south-east  corner  of  the 
land.  As  early  as  1844  McKnight  buried  a  child  on  the  land  in 
question,  and  since  that  time  it  has  been  known  as  the  ^  McKnight 
graveyard,"  and  has  been  used  by  the  neighborhood  as  a  burying- 
gronnd.  While  McKnight  owned  the  land  he  buried  a  wife  and 
tAvo  children  there.  Beed  testified  that  McKnight  told  him  ^'he 
expected  the  neighbors  would  want  to  bury  there,  as  we  had  com- 
menced it."  He  also  testified  that  he  and  McKnight  talked  of 
staking  off  and  fencing  the  ground,  but  they  neglected  to  do  it. 
McKnight  sold  the  land  to  Rhodes,  and  while  Rhodes  owned  the 
land  the  dead  were  buried  there  as  before.  He  sold  to  Scott,  and 
Scott  to  Collins,  and  Collins  sold  to  the  defendant.  Collins,  while 
he  owned  the  land,  buried  a  child  in  the  grave  yard.  Indeed  from 
1844  the  land  in  question  has  been  known,  used  and  recognized  by 
the  different  owners  and  the  public  as  a  public  burying  ground. 
While  Collins  owned  the  land  he  said,  if  the  people  in  the  neigli- 
borhood  would  clear  and  fence  it,  he  would  give  them  a  half  acre. 
Rhodes  also,  as  he  testified,  offered  to  give  the  grave  yard  if  the 
people  would  fence  it.  It  was  also  proven  that  the  defendant 
offered  to  give  the  land  occupied  by  the  graves  if  the  people  would 
fence  it. 

The  only  conclusion  to  be  reached  from  all  the  evidence  is,  that 
McKnight,  when  he  owned  the  land,  established  a  graveyard,  and 
intended  to  dedicate  to  the  public  the  particular  tract  in  question, 
to  be  used  as  a  place  for  the  burial  of  the  dead.  It  is  true  that 
when  he  sold  the  land  no  reservation  was  made  in  the  deed,  but 
the  subsequent  purchasers  all  had  notice  of  the  existence  of  the 
burying  ground,  and  purchased  subject  to  the  rights  the  public 
had  acquired  in  and  to  the  property.  In  the  case  of  Oittf  of  CHn^ 
cinnati  v.  Whitifs  Lessee,  supra,  it  is  said  that  all  that  is  required 
is  the  assent  of  the  owner  of  the  land,  and  the  fact  of  its  being  used 
for  the  public  purposes  intended  by  the  appropriation.  The  assent 
of  the  owner,  McKnight,  that  the  land  should  be  appropriated  for 
the  burial  of  the  dead,  is  clear  and  manifest.     That  the  public 
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accepted  and  used  the  land  for  the  public  purpose  for  which  it  was 
designated  by  the  owner  is  also  beyond  dispute. 

It  has  been  suggested  that  the  bill  cannot  be  maintained  in  the 
names  of  the  two  complainants.  The  complainants  were  residents 
of  the  neighborhood.  They  had  friends  buried  in  the  baiying 
ground,  and  were  thus  interested  in  preserving,  for  themselves  and 
the  public,  the  burying  ground  as  it  had  been  established,  and  we 
are  of  opinion  that  they  had  the  right  to  sue ,  in  behalf  of  them- 
selves and  others  having  a  like  interest.  Beatiy  v.  K%nt%,  3  Pet. 
585.  The  bill  was  brought,  and  in  our  judgment  properly,  for  the 
protection  of  the  rights  of  the  people  in  that  particular  locality, 
and  we  perceive  no  reason  why  it  may  not  be  maintained  in  the 
names  of  a  part  for  the  benefit  of  all,  as  well  as  if  all  directly 
interested  had  joined  in  the  bill. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


Abkkd  y .  Tebbb  Hautb  akd  IkdiakapoIiI8  Railroad  Ooxpaity. 

(Ui  ni.  SOB.) 

Matt&r  and  mrwrnt  —  eoTUrOnUory  negligence  — fellow  eerwrnU, 

An  emplojee  of  a  railway  company  was  sent  on  a  wrecking  tzain  in  charge  of 
one  person  as  engineer  and  conductor.  In  violation  of  the  mle  of  the 
company  he  rode  on  the  engine.  By  the  negligence  of  the  engineer  an 
accident  oceorred  bj  which  he  was  killed,  in  consequence  of  liis  position  on 
the  engine.  Held  (1)  that  he  was  guilty  of  contributory  negligence;  *  (8)  tliat 
he  and  the  engineer  and  conductor  were  fellow-servants,  and  no  action 
would  lie.    [See  note,  p.  621.) 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

Jcut,  M.  Ditty  W.  H.  Buniett  and  /.  M.  FreeU,  for  plaintiff  in 
error. 

John  B.  Batmnan,  for  defendant  in  error. 

MuLKBT,  J.    This  action  was  brought  by  Edward  Abend,  the 

plaintiff  in  error,  as  administrator  of  Thomas  Beasley,  against  the 

—  ■     ■* 

*8ee  Kg.  Gent,  R  Oo.  v.  Thomat^Adwr.  (79  Ky.  1(M)),  4d  Am.  Bep.  dOa. 
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Terre  Haute  and  Indianapolis  Bailroad  Company,  the  defendant  in 
error,  to  recover  damages  for  personal  injuries  received  by  the 
plaintiffs  intestate  in  a  railroad  collision,  resulting  in  the  latter's 
death,  alleged  to  have  been  occasioned  by  the  negligence  of  the 
company.  The  cause  was  tried  in  the  St  Clair  Circuit  Court, 
where  the  action  was  brought,  resulting  in  a  verdict  and  judgment 
for  the  defendant.  The  judgment  having  been  affirmed  by  the 
Appellate  Court  for  the  Fourth  District,  the  plaintiff  in  error 
brings  the  record  here  for  review. 

On  the  trial  in  the  Circuit  Court,  after  the  evidence  on  the  part 
of  the  plaintiff  was  in,  the  defendant  declined  to  offer  any  testimony, 
and  the  court,  at  its  instance,  instructed  the  jury  to  find  the  issues 
for  the  defendant,  which  it  did,  and  the  ruling  of  the  court  in  thus 
withdrawing  the  case  from  the  jury  presents  the  ultimate  question 
for  determination. 

The  circumstances  under  which  Beasley  was  killed,  and  which 
gave  rise  to  the  present  litigation,  are  as  follows:  On  the  25th  of 
June,  1880,  one  of  the  defendant's  trains  was  wrecked  on  its  road, 
near  Confidence  Hill,  in  Madison  county,  this  State.  On  the  fol- 
lowing day  the  deceased,  being  an  employee  of  the  company, 
together  with  a  number  of  others,  was  ordered  by  the  proper  officer 
of  the  company  to  go  out  from  East  St.  Louis,  on  a  wrecking  train 
of  the  defendant,  to  the  place  of  collision,  for  the  purpose  of  assist- 
ing in  removing  the  wreck,  which  he  proceeded  to  do.  The  train 
was  under  the  control  of  one  Busse,  who  acted  in  the  capacity  both 
of  conductor  and  engineer.  Beasley,  instead  of  taking  a  seat  in  the 
wrecking  car,  as  he  should  have  done,  in  violation  of  a  published 
rule  of  the  company  of  many  years'  standing,  and  of  which,  from 
the  circumstances,  he  must  have  had  notice,  got  on  the  locomotive 
and  took  a  seat  on  the  fireman's  side,  immediately  in  front  of  Cope, 
the  fireman,  the  train  moving  off  as  he  did  so,  in  which  position  he 
remained  until  a  short  time  afterward,  when  the  locomotive  upon 
which  he  was  riding  collided  with  the  engine  of  a  freight  train  coming 
in  the  opposite  direction,  causing  his  immediate  death.  The  train 
upon  which  the  deceased  was  riding  was  what  is  known,  particularly 
among  railroad  men,  as  a  '^  wild  train,"  that  is,  a  train  not  running 
by  schedule,  but  under  special  instructions.  By  the  orders  delivered 
to  Busse  he  was  expressly  directed  to  keep  out  of  the  way  of  the  veiy 
train  with  which  his  own  train  collided.  This  he  neglected  to  do, 
hence  the  collision,  and  the  serious  consequences  resulting  therefrom. 
Vol.  LIII  —  78 
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The  declaration  charges,  in  snbstancey  that  Beaslej,  by  order  of  the 
company,  went  aboard  the  train  for  the  purpose  indicated,  and  that 
while  it  was  proceeding  to  the  wrecKj  under  the  control  and  manage- 
ment of  the  seryants  of  the  defendant,  it  came  in  collision  with  a 
freight  train  belonging  to  and  under  the  control  of  the  defendant, 
whereby  the  said  Beasley  was  instantly  killed;  that  at  the  time  he 
was  80  killed  he  was  exercising  due  care  and  caution,  and  that  such 
killing  was  without  any  fault  or  misconduct  on  his  part,  and  that 
he  was  not,  at  the  time  in  question,  a  fellow-servant  with  the  ser- 
vants of  the  defendant  who  were  operating  said  train,  or  either  of 
them;  that  said  Beasley  then  was,  and  prior  thereto  had  been,  in 
the  employ  of  the  defendant  as  its  head  blacksmith,  and  when  so 
killed  he  was  proceeding  to  said  wreck,  by  defendant's  order,  in  his 
capacity  as  such  blacksmith,  which  is  a  distinct  and  different  line 
of  employment  from  that  of  the  other  servants  of  the  defendant,  etc 
These  allegations  were  all  traversed  by  the'  defendant's  plea»  and 
thereby  put  directly  in  issue. 

The  proofs  clearly  establish  most  of  the  issuable  facts  essential  to 
a  recovery.  But  do  they  show,  or  tend  to  show,  the  deceased  was 
exercising  due  care  at  the  time  of  the  coDision,  or  that  the  deceased 
was  not  at  such  time  a  fellow  servant  with  the  servants  of  the  com- 
pany through  whose  negligence  the  collision  happened?  We  are  of 
opinion  they  do  not.  It  follows  therefore  the  trial  court  ruled 
properly  in  withdrawing  the  case  from  the  jury.  What  evidence  ifr 
there  in  this  case  tending  to  show  that  the  deceased  was  using  due 
care  at  the  time  of  the  accident?  None,  that  we  can  see.  Instead 
of  taking  a  seat  in  the  wrecking  car  (the  safest  and  most  appro- 
priate place,  especially  in  case  of  collision  or  other  accident),  as  he 
should  have  done,  and  indeed  as  he  was  requested  to  do,  he  deliber- 
ately, in  violation  of  an  express  rule  of  the  company,  took  a  seat 
upon  the  locomotive,  where  he  was  not  only  exposed  to  the  ordinary 
dangers  incident  to  that  place,  but  his  position  even  there  was  ren- 
dered extra  hazardous  by  the  fireman  sitting  immediately  in  his  rear, 
in  the  small  space  provided  for  the  fireman  only.  Situated  as  the- 
parties  were,  in  case  of  sudden  danger  it  would,  to  say  the  least  of  it, 
have  been  very  difficult  for  him  to  have  made  his  escape  by  jumping 
from  the  engine,  and  so  it  turned  out  in  this  instance.  Cope, being  in 
the  rear,  did  jump  from  the  locomotive  before  the  collision  —  Beasley 
did  not.  The  consequence  was,  Oope  saved  his  life,  while  Beasley 
lo0t  his.    Of  the  entire  foroe,  Beasley  was  the  only  one  killed. 
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We  are  of  opinion  the  proofs,  so  far  from  showing  the  deceased 
was  exercising  due  care  when  the  accident  occurred,  established 
beyond  controTersj  he  was  gnilty  of  snch  negligence  as  to  absolutely 
forbid  a  recovery.  Indeed  it  does  not  seem  to  be  seriously  con- 
tended the  deceased  was  free  from  negligence,  but  the  contention 
appears  to  be  that  Beasley's  death  was  the  immediate  result  of  the 
collision,  and  that  the  negligence  of  the  deceased  was  not  an  element 
or  factor  in  producing  the  collision,  hence  it  seems  to  be  concluded 
that  however  gross  his  negligence,  it  cannot  affect  his  right  of 
recovery.  This  view,  plausible  as  it  may  appear,  is  clearly  unsound. 
It  cannot  be  maintained  as  a  general  proposition,  that  in  actions 
for  personal  injuries,  caused  by  the  defendant's  negligence,  the  con- 
tributory  negligence  of  the  injured  party  will  constitute  no  defense 
except  when  the  latter's  negligence  is  an  element  or  factor  iu  pro* 
ducing  the  force  causing  the  injury  complained  of.  It  is  sufficient 
if  the  plaintiff's  negligence  materially  contributes  to  the  injury, 
whether  it  contributes  to  the  force,  causing  the  injury  or  not. 
Whatever  dicta,  or  even  decisions  may  be  found  to  the  contrary, 
the  cases  fully  establish  the  rule  as  here  stated.  OdUna  dk  Chicago 
Union  R.  Co.  v.  Fay,  16  HI.  558;  s.  c,  63  Am.  Dec  323;  Illinois 
G&niral  R.  Co.  v.  Buckner,  28  111.  299;  Chicago  Ji  AUon  R.  Co.  v. 
Becker y  76  111.  25. 

A  simple  illustration  will  demonstrate  the  fallacy  of  the  principle 
contended  for.  A  party  deliberately  lies  down  upon  a  railroad 
track  where  trains  of  a  railroad  company  are  continually  passing, 
and  falls  asleep.  Presently  a  train  comes  along  at  a  forbidden  rate 
of  speed,  and  the  engineer  neglects  to  ring  the  bell  as  required  by 
statute,  and  the  party  on  the  track  is  injured.  In  the  case  sup- 
posed it  is  clear  there  could  be  no  recovery,  and  yet  the  negligence 
of  the  .party  injured  did  not  contribute  to  the  force  causing  the 
injury,  nor  did  it  have  any  connection  with  the  negligence  of 
the  company  in  operating  its  train.  It  consisted  simply,  as  in  the 
present  case,  in  the  injured  party  placing  himself  in  a  dangerous 
position,  but  for  which  the  accident  would  not  have  happene4. 
The  principle  deducible  from  the  cases  generally  is  that  if  the 
plaintiff,  by  the  exercise  of  ordinary  care  and  prudence,  could  have 
avoided  the  consequences  of  the  defendant's  negligence,  and  fails  to 
do  so,  he  cannot  recover.  Indeed  it  is  a  fundamental  principle 
the  plaintiff  cannot  recover  in  any  case  for  an  injury  occasioned  by 
negligence  merely,  which  would  have  been  avoided  by  the  exercise 
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of  ordinary  care  and  prudence  on  the  part  of  the  plaintiff  himself. 
Of  coarse,  the  rule  here  announced  has  no  application  where  the 
element  of  fraud  or  intentional  injury  enters  into  the  case,  for  how- 
ever negligent  the  plaintiff  may  be,  the  defendant  has  no  right  to 
practice  a  fraud  upon  or  willfully  injure  him. 

But  conceding,  for  the  purposes  of  the  argument,  the  court 
should  not  have  withdrawn  the  question  of  due  care  of  the  plaintiff 
from  the  jury,  we  have  no  hesitancy  in  saying  the  case  made  by  the 
plaintiff  was  wholly  insufficient  to  warrant  a  recovery  upon  the 
other  question,  and  the  case  was  therefore  properly  withdrawn  from 
the  jury  on  that  ground.  The  Cox  case,  21  111.  23,  the  Keefe  case, 
47  111.  108,  the  Britz  case,  72  111.  25G,  and  the  Durhin  case,  76  111. 
295,  all  fully  sustain  the  ruling  of  the  court  below  upon  this  ques- 
tion. The  evidence,  construed  in  the  light  of  these  cases,  shows 
beyond  all  controversy  that  Beasley  was  a  fellow-servant  of  Busse, 
through  whose  negligence  and  disobedience  of  orders  the  collision 
was  brought  about.  The  evidence  shows  that  a  wrecking  force  is 
always  made  up,  in  the  hurry  of  the  moment,  out  of  the  employees 
and  servants  of  the  company  who  happen  to  be  within  convenient 
reach,  without  regard  to  the  particular  line  of  service  in  which  they 
are  employed.  The  removing  of  obstructions  from  the  tracks  in 
case  of  a  collision  is,  as  shown  by  the  proofs  in  this  case,  a  distinct 
branch  of  service,  to  which  all  the  laboring  force  of  the  company  are 
liable  to  be  called,  without  any  reference  to  their  ordinary  calling 
or  duties;  and  when  a  force  thus  made  up  goes  aboard  the  wrecking 
train  and  starts  to  the  scene  of  disaster,  they  are  all,  including  con- 
ductor, engineer,  fireman  and  brakeman,  just  as  much  in  a  common 
branch  of  service  while  on  the  way,  as  they  are  after  their  arrival 
and  the  work  of  clearing  the  tracks  has  actuidly  commenced.  It  is  an 
error  to  suppose  that  a  force  of  men  cannot  be  engaged  in  a  common 
service  unless  all  are  continuously  working  at  the  same  time  and  en- 
gaged doing  precisely  the  same  kind  of  work.  It  is  sufficient  if  all  are 
actually  employed  by  the  same  master,  and  that  the  work  of  each, 
whatever  it  may  be,  has  for  its  immediate  object  a  common  end  and 
purpose,  sought  to  be  accomplished  by  the  united  efforts  of  all. 
The  skill  of  a  carpenter,  blacksmith  or  other  mechanic,  might  be 
very  useful  in  removing  a  wreck,  and  when  thus  working  together 
in  such  a  service,  though  each  one  m  his  own  particular  way,  they 
are  all,  within  the  meaning  of  the  rule,  engaged  in  a  common 
employment,  notwithstanding  in  their  ordiivary  employment  they 
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have  no  connection  with  each  other,  and  consequently  when  so 
engaged  are  not  fellow  servants.  The  deceased,  though  not  actually 
using  a  hammer  or  other  tool  at  the  very  moment  he  was  killed,  was 
nevertheless  just  as  clearly  in  the  employ  of  the  company  for  the  pur- 
poses of  the  business  then  in  hand  as  the  remainder  of  the  force  who 
actually  assisted  in  removing  the  wreck.  One  who  is  hired  by  the 
day,  week  or  year,  is  just  as  much  in  his  employers*  service  in  going 
to  and  from  his  work  as  when  actually  engaged  in  the  work  itself. 

The  judgment  will  be  affirmed. 

JudgmmU  affirmed. 
Scott  and  Dickey,  JJ.,  dissent 

NoTB  BT  THK  RjEPOBTER. —  In  X.  A  N.  J?.  Co»  T.  Moore,  Kentucky  Court  of 
Appeals,  March  6,  1886,  it  was  held  that  a  conductor  and  a  brakeman  are  not 
fellow  servanta.  The  court  said:  "  It  was  once  the  English  rule  that  it  did 
not  matter  if  the  injured  servant  was.suhordinate  to  the  neglectful  one  and 
under  his  control,  or  if  thej  were  engaged  in  different  grades  and  departments 
of  the  service.  To  hold  the  master  responsible  he  must  have  had  some  per- 
sonal connection  with  the  injury,  provided  of  course  that  lie  was  Dot  neglectful 
in  the  selection  and  retention  of  his  servants.  This  rule  in  that  country  seems 
yet  to  prevail,  as  well  as  in  many  courts  of  this  country,  save  that  if  the 
injured  party  be  in  a  different  grade  of  the  service  from  the  neglectful  one, 
then  the  employer  may  be  made  responsible.  The  establishment  of  this  rule 
in  many  of  our  States  is  largely  due  to  the  influence  of  the  opinion  of  Chief 
Justice  Shaw  in  the  case  of  FairwdL  v.  Railroad  Co,,  4  Mete.  49.  The  courts 
of  Ohio  and  this  State  have  however  extended  this  rule,  and  the  leaning  in 
New  York  is  in  the  same  direction;  and  they  hold  not  only  that  the  master  is 
liable  for  an  injury  to  one  servant  by  the  neglect  of  another  if  they  are 
engaged  in  different  grades  of  the  employment,  but  that  he  is  also  liable, 
although  they  may  be  engaged  in-  the  same  common  employment,  provided 
the  neglectful  one  is  superior  to  or  in  control  of  the  injured  one.  Railroad 
Oo.  V.  Stevens,  20  Ohio  St.  415;  Same  v.  Kearp,  8  Ohio  St.  201;  Malone  v. 
BcUhaway,  64  N.  T.  5;  Railroad  Co.  v.  Coains,  2  Duvall,  114;  Same  v.  Cavens' 
AdmW,  9  Bush,  559.  The  rule  as  thus  laid  down  is,  to  our  mind,  the  proper 
one,  and  consistent  with  public  policy.  The  Supreme  Court  of  the  United 
States  in  the  case  of  the  C.  dt  M.  dk  St.  P.  RaUroad  v.  Rose,  112  U.  S.  877, 
after  ably  reviewing  both  the  English  and  American  cases,  has  adopted  the 
Ohio  and  Kentucky  rule  as  the  correct  one." 

A  railroad  car-inspector  and  a  car-coupler  are  not  fellow  servants.  See 
Tiemey  v.  liinn.,  etc.,  R,  Co.,  811  ante,  85,  and  note  45.  In  Howard  v.  Denver 
dtR.  Q.  Ry.  Co.,  Cir.  Ct.,  Dist.  Col.,  March  28,  1886,  26  Fed.  Rep.  887,  it  was 
held  that  a  fireman  on  a  passenger  train  and  an  engineer  in  charge  of  an  engine 
not  connected  with  such  train,  but  belonging  to  the  same  railroad  company,  are 
fellow  servants.  In  PhUUpe  v.  Chie.,  etc.,  R.  Co.,  Iowa  Supreme  Court,  Decem- 
ber 1,  1885,  it  was  held  that  a  genend  messenger  and  train  dispatcher  and  a 
bead  brakeman  aie  noi  fellow  servanta. 
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an  111.  m.) 

FiaUuret^^raihoaif  embankment  huiU  by  consent  of  Iffe-tenani. 

A  railwAj  company,  bj  license  of  the  life-tenant,  entered  upon  land  and  ooi^ 
stmcted  its  road,  and  used  it  without  objection  daring  his  li  fe.  On  his  death, 
on  condemnation  proceedings,  held,  that  the  company  was  not  liable  to  pay 
for  the  structures  it  had  so  placed  on  the  land,  as  they  did  not  become  the 
property  of  the  owner  in  fee. 

CONDEMNATION  proceedings.     The  head-note  shows  the  case. 
The  plaintiff  had  judgment  below. 

Edward  G.  Akin,  for  appellant. 
G.  />.  A.  Parks,  for  appellee. 

DiCKBT^  J.  We  think  that  the  instructions  given  do  not  prop- 
erly state  the  law  applicable  to  the  facts  of  this  case.  William 
Ooodwin,  as  tenant  for  life  of  this  land,  might  make  or  allow  any 
use  of  it  he  saw  fit,  during  his  life,  provided  no  injury  was  done  to 
the  inheritance.  Appellees^  as  remainder-men,  during  the  existence 
of  the  life  estate  had  the  right  only  to  prevent  the  commission  of 
waste.  The  evidence  showing  that  the  railroad  track,  as  originally 
constructed,  did  no  injury  to  the  premises,  appellees  had  no  lawful 
power  to  prevent  the  construction  of  the  road  under  the  license  of 
the  tenant  for  life.  The  original  entry,  as  to  them,  could  not  have 
been  a  trespass,  for  the  reason  they  then  had  not  even  a  right  to 
possession.  As  has  been  said:  '^  An  original  entry  by  the  consent 
of  the  tenant  for  life  is  lawful,  and  will  not  subject  the  party 
entering  to  an  action  of  ejectment  on  the  part  of  the  remainder- 
man although  damages  have  not  been  paid.  Other  remedies  must 
be  sought."  Mills  Em.  Domain,  §  142;  Austin  v.  Rutland  R.  Oo^ 
45  Vt.  142. 

By  instruction  No.  2,  the  jury  are  told  that  if  the  entry  upon 
the  land  was  made  without  any  license  from  the  defendants,  or 
from  one  having  legal  power  and  authority  to  give  such  license  or 
permission,  such  entry,  etc.,  was  a  trespass,  and  that  the  structures 
placed  upon  the  land  became  a  part  of  the  realty,  and  inseparable 
from  it    By  instruction  No.  4»  the  juiy  were  told  that  the  life- 
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tenant  had  no  power  or  aathority  to  give  such  lioense.  These 
instractions  should  not  have  been  given  in  a  case  like  the  present. 
It  does  not  necessarily  and  InTariably  follow  that  structures.,  or  even 
buildings,  placed  by  one  person  qn  the  land  of  another  become  a 
part  of  the  real  estate.  When  they  are  trade  fixtures,  they  are  re- 
garded as  personal  property.  So  a  house  erected  u}>on  the  land  of 
another,  under  an  agreement  that  it  shall  belong  to  the  builder,  is 
personal  property.  Jfatzon  v.  Oriffin,  78  HI.  477;  Curfiss  v.  ffoyt, 
19  Conn.  165;  Wells  t.  Bannister,  4  Mass.  514;  2  Am.  L.  Cas.  747. 
If  a  man  erects  a  house  upon  the  land  of  another  with  his  consent, 
it  will,  if  the  builder  has  no  title  to  the  land,  be  the  personal  prop- 
erty of  the  builder.  1  Washb.  Real  Prop.,  p.  2,  §  4;  Aldrich  v.  Par- 
sons,  6  N.  H.  556;  Dams  v.  Dame,  38  N.  H.  439;  Oftgood  v.  ffaward,  6 
Oreenl.  452;  Ashmun  y.  WUlianis,  8  Pick.  46:;i;  Doty  v.  OorAam,  5 
Pick.  487;  s.  c,  16  Am.  Dec.  417;  Rogers  v.  Woodbury,  15  Pick. 
156;  Mott  Y.  Palmer,  1  Conn.  571;  Hinckley  y.  Baxter,  13  Allen, 
139.  And  it  will  so  remain,  though  the  land-owner  conyey  the 
land,  and  the  owner  of  the  building  conyey  that,  if  to  different 
persons.     Ham  y.  Kendall,  111  Mass.  297. 

If  a  person  enters  the  land  of  another  without  permission,  and 
places  a  building  or  other  structure  thereon,  permanently  attached 
to  the  soil,  he  will  be  a  trespasser,  and  the  building  or  structure 
will  become  part  and  parcel  of  the  land,  and  will  be  the  propeity  of 
the  land-owner.  In  such  case  the  builder  acquires  no  rights  by  his 
tortious  acts.  But  here  there  was  no  trespass,  because  the  entry 
upon  the  land  was  with  the  express  consent  of  one  having  the  right 
to  giye  it,  and  all  the  subsequent  acts  were  done  without  objection, 
and  before  any  steps  were  taken  to  dispossess  the  plaintiff  or  the 
<x>rporation  which  it  succeeded.  Eyen  if  the  entry  had  been  with- 
out license  or  permission  of  any  one  authorized  to  grant  the  same, 
so  that  it  was  a  trespass  at  the  time,  the  law  would  not  require  the 
railroad  company  in  seeking  a  condemnation  of  the  land  so  entered 
upon  for  a  right  of  way,  to  pay  the  owner  of  the  land  for  structures 
placed  upon  it  at  its  own  expense,  with  a  yiew  of  subsequently  ac- 
quiring the  right  of  way.  As  sustaining  these  yiews  see  Oreve  y. 
First  Division  St*  Paul  £  Pac,  R.  Co.,  26  Minn.  66;  Atorgan^s  Ap 
peal,  39  Mich.  675;  Toledo,  Ann  Arbor  <§  Grand  Trunk  R.  Co.  y. 
Dunlap,  47  Mich.  456;  Lyon  y.  Green  Bay  Ry.  Co.,  42  Wis.  538i 
Justice  y.  Nesquehoning  Valley  R.  Co.,  87  Penn.  St.  28;  California 
P.  R.  Ob.  T.  Armstrong,  46  OaL  85. 
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In  a  proceeding  of  this  kind  to  condemn  land  for  a  right  of  way, 
the  land-owner  cannot  recover  damages  for  a  prior  trespass  by  en- 
tering upon  his  premises.  Lafayette^  BUnmUngion  dt  Jfiisissippi 
R.  Co.  Y.  Winslawy  66  IlL  219.    • 

That  the  hmd  owner  whose  land  is  condemned  cannot  recover, 
m  addition  to  the  value  of  the  land  taken,  the  value  of  improve- 
ments put  upon  the  same  by  the  party  seeking  a  condemnation, 
reference  has  been  made  to  the  following  other  cases:  Baker  v. 
Chicago^  Rock  Island  and  Pacific  R.  Co.,  57  Mo.  265;  Didrich  v. 
Murdoch,  42  Mo.  279;  Blesch  v.  Chicago  R.  Co.,  43  Wis.  195;  Mis- 
sissippi R.  Co.  V.  Devancy,  42  Miss.  602;  Robbins  v.  Milwaukee  R. 
Co.,  60  Me.  290;  Senia  R.  and  D.  R.  Co.  v.  Camp,  45  Ga.  108; 
Harvey  v.  Lackawanna  it  B.  R.  Co.,  47  Penn.  St.  428;  East 
Pennsylvania  R.  Co,  v.  Hottenstine,  47  Penn.  St  28;  White  Water 
Valley  R.  Co.  v.  McClure,  29  Ind.  536;  Oreenvitte  R.  Co.  v.  Mun- 
namaker,  4  Rich.  L.  107;  McAuley  v.  Western  Vt.  R.  Co.,  33  Vt  311; 
State  y.  Outf  Ry.  Co.,B  Bob.  (La.)  513.  The  ''just  compensa- 
tion ''  required  to  be  given  is  for  that  which  is  taken  from  the 
owner,  and  which  is  of  value  to  him,  and  not  for  something  he 
never  owned. 

The  third  instruction  given  for  the  defendants  is  further  errone- 
ous in  directing  the  jury  to  allow  the  defendants,  as  compensation 
for  the  structures  placed  upon  the  land,  what  such  property  was 
reasonably  worth  for  the  purpose  for  which  it  was  intended, 
although  of  no  practical  value  to  defendants  in  connection  with 
their  farm.  The  compensation  which  the  law  requires  to  be  made 
is  that  which  is  ''just."  This  means  that  the  sum  allowed  and 
paid  the  owner  whose  property  is  taken  shall  be  equivalent  to  the 
value  of  that  of  which  he  has  been  deprived.  It  would  be  unjust 
to  allow  him  more  than  will  compensate  his  loss.  It  would  seem 
at  first  blush,  to  be  highly  inequitable  to  allow  him  for  a  railroad 
track  over  his  land,  not  built  by  him,  including  embankments,  at 
its  cost  or  value  to  a  railway  company  owning  a  franchise  to  use  the 
same  for  railroad  purposes,  when  to  him  it  is  of  no  practical  value. 

For  the  reasons  indicated,  the  judgment  of  the  Oounty  Oourt  of 
Will  county  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  la^w. 

Judgment  reversed^ 
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(Ul  111.  »1.) 

J^t>mMpal  6crp<mMtian'^  (ntUnance — oi  ta  patonbroker$ — rSa$onabten69$, 

A  eitj  ordinance  requiring  every  licensed  pawnbroker  to  make  oat  and  deliver 
to  the  superintendent  of  police,  every  day,  before  noon,  a  legible  and  correct 
copy  from  a  book  to  be  kept  by  him,  of  ail  things  received  on  deposit  or  pur- 
chased during  the  preceding  day,  together  with  the  hour  when  received  or 
puiohased,  and  a  description  of  the  pledgor  or  seller  Is  not  unreasonable.* 

SUIT  for  penalty  for  violatioii  of  ordinance.    The  head-note 
shows  the  case.     The  plaintiff  had  judgment  below. 

Monroe  &  Leddy^  for  appellant. 
M.  R.  M.  Wallace,  for  appellee. 

DiGKBY^  J.  The  decision  in  this  case  depends  upon  the  validity 
d  section  1713  of  the  revised  ordinances  of  the  city,  relating  to 
pawnbrokers.  That  ordinance  is  claimed  to  be  unreasonable,  unjust 
and  oppressiye,  and  without  authority  of  law. 

The  first  inquiry  is,  whether  the  legislature  has  confeiTed  the 
power  on  the  city  council  to  pass  the  ordinance.  The  legislature 
has  given  the  city  council  in  cities,  and  the  president  and  trustees 
in  villages,  the  power  ''to  license,  tax,  regulate,  suppress  and  pro- 
hibit hawkers,  peddlers,  pawnbrokers,  *  *  *  and  to  revoke  such 
license  at  pleasure."  Rev.  Stat.,  chap.  24,  §  62,  sub.  41.  Under 
this  grant  of  power  it  is  a  matter  purely  discretionary  with  the  city 
authorities  whether  they  will  license  and  legulate  the  business  of 
pawnbrokers,  or  wholly  prohibit  and  sup])i*ess  business  by  them 
within  the  city.  In  such  case,  if  the  city  grants  a  license,  it  may 
'impose  such  conditions  and  burdens  as  it  may  see  fit.  This  latitude 
of  power  grows  out  of  the  fact  that  it  is  discretionary  to  prohibit 
the  business,  or  license  it  on  such  terms  as  the  city  may  choose. 
Schwuchow  V.  Oiiy  of  Chicago,  68  111.  444;  Wiggins  v.  City  of 
Chicago,  68  111.  873. 

The  case  of  City  of  Clinton  v.  Phtlhps,  58  111.  102;  s.  c.,11  Am. 
Bep.  52,  is  referred  to  as  an  anthority  to  show  the  ordinance  before 
us  is  invalid,  for  want  of  power  to  enact  it.     The  city  of  Clinton 

•  See  note  85  Am.  Bep.  872. 
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hud  no  power  given  it  to  regulate,  suppress  or  prohibit  the  sale  of 
liquors,  for  certain  specified  purposes,  by  druggists.  The  charter 
of  that  city,  under  which  its  ordinance  was  passed,  is  as  follows: 
'*  To  restrain,  prohibit  and  suppress  tippling  houses,  dram-shops, 
gambling  houses,  bawdy  houses  and  disorderly  houses"  (1  Private 
Laws,  1867,  779),  and  not  druggists.  If  that  city  had  conferred 
upon  it  the  power  to  license,  tax,  regulate,  suppress  and  prohibit' 
druggists,  etc.,  then  the  decision  referred  to  would  have  been  in 
point  here.  As  it  is,  the  ruling  in  that  case  is  to  be  applied  to  cases 
where  only  the  same  rights  and  powers  are  conferred,  and  it  cannot 
be  invoked  to  show  that  the  legislature  may  not  give  the  power  to 
pass  the  very  ordinance  there  held  invalid.  In  this  case  without  a 
license  the  appellant  had  no  right  to  engage  in  the  busings  of  a 
pawnbroker  within  the  city.  He  sought  for  and  obtained  the  city's 
license  to  transact  such  business,  and  took  the  privilege  his  license 
conferred,  subject  to  the  restrictions  and  burdetis  imposed  by  the 
ordinance  under  which  alone  it  could  issue.  This  was  an  unmis- 
takable recognition  and  admission  of  the  validity  and  binding  force 
of  the  ordinance.  By  taking  such  license  he  secured  immunity 
from  prosecution  for  engaging  in  his  vocation,  if  he  conformed  to 
the  terms  on  which  it  was  given  him.  The  ordinance  certainly 
did  not  invade  any  right  of  property  or  other  right,  but  it  conferred 
a  right.  Appellant  having  profited  by  taking  a  license,  with  full 
knowledge  of  the  conditions  imposed,  cannot  refuse  to  carry  out 
such  conditions. 

We  do  not  regard  the  ordinance  as  being  ^'  unjust,  unreasonable, 
tyrannical  and  oppressive."  The  requirements  objected  to  are  but 
reasonable  means  to  keep  the  pawnbrokers'  business  free  from 
great  abuse  by  thieves  disposing  of  stolen  groods  in  their  shops. 
They  are  all  made  in  the  interest  of  the  public,  and  are  intended 
for  the  detection  and  prevention  of  crime.  The  ordinance  is  not 
tyrannical  and  oppressive,  as  the  appellant  was  not  bound  to  bring 
himself  within  its  provisions.  Before  taking  out  license,  appellant 
knew  he  had  to  keep  a  book  containing  an  account  and  description 
of  goods  pawned,  amount  of  money  loaned  thereon,  the  time  of 
pledge,  rate  of  interest,  and  the  names  of  pledgors,  and  that  such 
book  must  be  kept  open  for  the  inspection  of  the  mayor  and  any 
member  of  the  police,  and  no  objection  seems  to  have  been  urged 
to  these  requirements,  and  it  appears  that  appellant  has  always 
complied  with  them.    If  the  city  council  had  the  power  to  pass 
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aection  1708,  no  good  reason  is  perceived  why  it  could  not  pass 
section  1713. 

Appellant  makes  the  point  that  this  last  section  makes  him 
guilty  of  a  penal  offense  for  not  making  a  public  disclosure  of  the 
business  already  done  by  him.  We  do  not  regard  this  section  as 
requiring  a  public  disclosure  of  the  appellant's  business.  Giving 
the  required  information  to  the  chief  of  police,  a  public  officer 
of  the  law,  does  not  give  publicity  to  his  business,  at  least  not 
so  much  as  keeping  his  books  open  to  the  inspection  of  the  mayor 
and  any  member  of  the  police.  It  i^  not  to  be  presumed  that  the 
chief  of  police  will  make  an  improper  use  of  the  information  he 
receives  under  this  section.  On  the  contrary,  it  would  be  a  breach 
of  official  duty  for  him  to  do  so,  or  tcmake  his  information  public 
except  when  necessary  in  the  detection  and  punishment  of  crime. 

But  it  is  sufficient  to  say  that  we  regard  the  ordinance  in  question 
as  but  a  reasonable  and  proper  exercise  of  the  police  power  of  the 
State,  and  as  aimed  at  the  detection  and  prevention  of  crime.  It 
is  well  known  that  in  our  great  cities  thieves  and  the  receivers  of 
stolen  property  often  dispose  of  the  fruits  of  their  crime  by  sale  to 
second-hand  dealers,  or  by  pledge  or  sale  to  pawnbrokers,  who  may 
be  perfectly  free  from  any  intention  or  disposition  to^  aid  such 
criming.  Such  an  ordinance  also  has  a  tendency  to  protect  even 
such  dealers  and  brokers  from  imposition  and  loss. 

The  evidence  aa  to  the  probable  effect  of  complying  with  the 
ordinance,  on  the  business  of  the  appellant,  was  properly  excluded. 
The  reasonableness  and  legality  of  an  ordinance  do  not  depend 
upon  the  testimony  of  witnesses  as  to  its  possible  or  probable 
effect. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Appellate 

Court  will  be  aflftrmed. 

Judgment  affirmed. 
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Wbila  a  contract  of  carriage  limiting  the  carrier's  liabilltgr  in  oonsidention  of 
rednoed  rates  of  freight  is  valid,  and  a  shipper  intelligently,  deliberatelj 
and  without  artifice  signing  such  a  contract  is  bound  by  it,  yet  he  may  show 
in  avoidance  that  he  was  purposely  misled  by  the  carrier's  agent,  and 
induced  to  sign  without  time  for  examination,  under  the  false  assuiance 
tliat  it  was  a  pass. 

ACTION  for  delay  in  transportation  of  cattle.   The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Moore  dt  Warner ^  for  appellant. 
Brown  dt  Kirbt/y  for  appellee. 

MuLKEYy  J.  This  was  an  action  on  the  case  brought  by  the 
appellant,  Robert  Black,  to  the  June  term,  1882,  of  the  DeWitt 
Circuit  Court,  against  the  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  the  appellee,  to  recover  damages  for  alleged  negligence 
in  the  carriage  and  transportation  of  a  lot  of  beef  cattle  belonging 
to  the  appellant,  from  Midland  City,  in  said  DeWitt  county,  to  the 
Union  Stock  Yards,  in  Cook  county,  resulting  as  is  claimed  in  the 
loss  of  several  head  of  the  cattle,  and  serious  injury  to  the  others. 
The  cause  was  tried  before  a  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  defendant.  On  appeal  to  the  Appellate 
Court  for  the  Third  District  the  judgment  of  the  Circuit  Court 
was  affirmed,  and  the  case  is  now  before  us  for  review. 

The  errors  assigned  upon  the  record,  and  relied  on  for  a  reversal, 
question  the  rulings  of  the  trial  court  in  the  admission  and  exclu- 
sion of  testimony,  and  in  the  giving,  refusing  and  modifying  of 
instructions.  In  order  to  a  proper  understanding  of  the  questions 
thus  raised^  it  will  be  necessary  to  advert,  in  a  general  way,  to  the 
leading  facts  in  the  case,  as  well  as  to  the  opposing  theories  upon 
which  the  case  was  tried. 

The  appellant  being  a  farmer  and  shipper  of  stock,  in  the  latter 
part  of  June,  1881,  called  on  Cicero  Lane,  the  station  agent  of 
appellee  at  Midland  City,  for  the  purpose  of  making  arrangements 
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for  shipping  a  lot  of  cattle  and  hogs  from  that  place  to  Chicago 
over  appellee's  road.  The  agent  informed  him  that  at  present  rates 
the  cars  would  cost  him  $33.50  per  car  (or  as  appellant  states  it, 
#30  per  car),  bnt  at  the  same  time  promised  him  he  would  try  to 
get  him  better  rates.  Accordingly  on  the  1st  of  July,  or  there- 
abouts, the  agent  informed  him  the  company  had  made  a  lower 
rate,  and  that  he  could  then  ship  his  stock  at  #25  per  car.  In  pur- 
suance of  this  understanding,  the  appellant  on  the  6th  day  of  the 
following  month,  loaded  his  stock,  consisting  of  ninety-four  head 
of  cattle  and  fifty-five  head  of  hogs,  in  cars  furnished  by  appellee, 
then  standing  on  its  tracks  at  Midland  City.  After  the  stock  was 
loaded  and  a  short  time  before  the  train  moved  off,  Lane,  the  station 
agent,  came  to  appellant  and  told  him  he  had  better  go  to  the  office 
and  sign  his  passes,  which  he  did.  The  passes  referred  to  were  in 
fact  a  written  agreement  in  duplicate,  between  the  company  and 
appellant,  containing  the  terms  and  conditions  upon  which  the 
stock  then  in  the  cars  was  to  be  shipped,  the  same  having  already 
been  signed  by  Lane  on  behalf  of  the  company.  Appellant  testifies 
this  agreement  was  signed  by  him  in  duplicate,  on  presentation  by 
the  agent,  without  any  knowledge  of  the  real  character  of  its  con- 
tents,  and  the  evidence  shows  one  copy  of  it  was  retained  by  appel- 
lant and  the  other  forwarded  by  Lane  to  the  general  freight  agent 
of  the  Company  at  St.  Louis.  As  appellant  claims,  on  the  arrival 
of  the  train  at  Chicago,  and  before  he  had  an  opportunity  of  exam- 
ining the  contract,  an  agent  of  the  company  came  round  and  took 
it  up,  and  has  since  had  exclusive  possession  of  it 

The  ultimate  question  upon  which  the  case  hinges  is,  whether 
appellant  under  the  circumstances  is  concluded  by  the  provisions 
of  the  act  in  question.  The  appellant,  in  presenting  the  case  to 
the  trial  court,  simply  showed  the  time  and  place  of  the  shipment 
of  the  stock,  and  the  price  to  be  paid  for  the  cars  used  for  that 
purpose,  without  developing  the  existence  of  the  8])eeial  contract. 
He  then  offered  testimony  tending  to  show  the  loss  and  injury  to 
the  cattle  were  occasioned  by  the  negligence  and  delay  of  the  com- 
pany in  their  transportation,  and  thereupon  rested.  To  meet  the 
ease  thus  made  by  appellant,  appellee  offered  testimony  tending  to 
negative  the  charge  of  negligence  on.  the  part  of  the  company,  and 
also  put  in  evidence  the  special  contract  above  mentioned,  whioh 
contains,  among  others,  the  following  stipulation: 

'^TnUh.  In  oonsidezation  of  the  rate  aforesaid,  it  is  further 
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agreed  thafc  no  claim  for  damages  which  may  accrne  to  the  party  of 
the  second  part  under  this  contract,  shall  be  allowed  or  paid  by  the 
party  of  the  first  part  or  sued  for  in  any  conrt  by  the  party  of  the 
second  part,  unless  a  claim  for  such  loss  or  damage  shall  be  made 
in  writing,  verified  by  the  aflSdayit  of  the  party  of  the  second 
part,  or  his  or  their  agent,  and  delivered  to  the  general  freight 
agent  of  the  party  of  the  first  part,  at  his  ofi^ce  in  the  oity  of  St. 
Louis,  within  five  (5)  days  from  the  time  said  stock  is  removed 
from  said  cars/' 

It  is  conceded  appellant  failed  to  give  notice  to  appellee's  general 
freight  agent  at  the  city  of  St.  Louis  of  the  loss  and  damage  to 
the  stock,  within  the  time  or  in  the  manner  required  by  the  above 
stipulation.  It  is  claimed  however  by  appellant,  first,  that  the 
stipulation  in  question  is  an  unreasonable  attempt  on  the  part  of 
the  company  to  limit  its  common-law  liability,  not  warranted  by 
public  policy,  and  that  for  that  reason  it  is  inoperative  and  void; 
and  second,  that  admitting  it  to  be  prima  fads  valid,  it  is  never- 
theless,  by  reason  of  the  circumstances  under  which  it  was  obtained, 
not  binding  upon  the  appellant.' 

With  respect  to  the  first  branch  of  the  proposition  we  have  no 
hesitancy  in  holding  that  a  stipulation  like  this,  when  voluntarily 
and  understandingly  entered  into  by  the  shipper,  is  binding  upon 
him.  The  manifest  object  of  such  a  provision  is  to  force  those 
claiming  to  be  damaged  by  the  carrier's  negligence,  to  promptly 
present  their  claims  for  adjustment  while  the  facts  and  circum* 
stances  upon  which  they  are  based  are  fresh  in  the  memories  of 
parties  and  witnesses,  and  to  prevent  being  harassed  or  imposed  upon 
by  dishonest  claimants.  We  see  nothing  improper  in  requiring 
such  claims  to  be  verified  by  affidavit. 

The  second  branch  of  the  proposition  is  not  so  free  from  difficulty. 
A  contract,  ex  vi  termini^  implies  the  assent  of  two  or  more  minds 
to  the  same  proposition.  It  follows  therefore  if  one  sign  a  written 
instrument  containing  mutual  stipulations  between  himself  and 
another,  without  any  knowledge  of  its  contents,  there  will  not  be 
in  fact,  in  the  strict  sense  of  the  term,  a  contract  between  tlicni, 
though  in  a  legal  sense  there  may  be.  Where  a  party  of  mature 
years  and  sound  mind,  being  able  to  read  and  write,  without  any 
imposition  or  artifice  to  throw  him  off  his  guard,  deliberately  signs 
a  written  agreement  without  informing  himself  as  to  the  nature  of 
its  oontentSy  he  will  neverthelefls  be  bound,  for  in  such  case  the  law 
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will  not  permit  him  to  allege,  as  matter  of  defense,  his  ignorance 
of  that  which  it  was  his  duty  to  know,  particularly  where  the 
means  of  information  are  within  his  immediate  reach  and  he  neg- 
lects to  avail  himself  of  them.  Applying  this  elementary  principle 
to  the  case  in  hand,  it  was  clearly  the  duty  of  appellant  to  have 
examined  the  contract  in  question,  and  fully  advised  himself  as  to 
its  contents,  before  signing  it;  and  if  by  a  failure  to  perform  this 
duty,  he  has  sustained  an  injury,  he  must  suffer  the  consequences, 
unless  such  failure  was  occasioned  by  the  fraud  or  artifice  of 
appellee, — and  this,  we  understand,  appellant  claims  was  the  case. 

Whether  appellant  was  purposely  misled  and  thrown  off  his 
guard  by  appellee,  and  thereby  induced  to  sign  the  contract  m 
question,  upon  the  hypothesis  it  was  a  mere  pass  over  appellee's 
road,  as  is  claimed  was  the  case  by  appellant's  counsel,  is  a  question 
which  the  trial  court  seems  to  have  ignored  and  studiously  kept 
from  the  consideration  of  the  jury.  This  is  clearly  shown,  both 
from  the  instructions  of  the  court  and  its  exclusion  of  testimony 
bearing  upon  the  question.  Indeed  the  rulings  of  the  trial  court 
seem  to  have  been  highly  technical,  and  altogether  unfavorable  to 
the  appellant.  Even  upon  cross-examination,  where  great  latitude 
is  generally  allowed,  the  reins  appear  to  have  been  very  tightly  drawn, 
as  is  shown  by  the  following  rulings:  The  station  agent  having 
been  permitted  to  state,  against  the  objection  of  appellant,  that 
$33.50  was  the  schedule  rate  per  car  for  the  shipment  of  stock  from 
Midland  City  to  Chicago,  at  the  date  of  this  transaction,  was  asked, 
on  cross-examination,  if  the  company  had  ever  received  that  amount 
for  a  car  of  freight  from  Midland  City  to  Chicago,  and  on  objection, 
the  question,  strange  to  say,  was  ruled  improper.  The  following 
cross-question  propounded  to  this  witness  was  also  ruled  improper: 
''Did  you  tell  him  (appellant)  when  he  came  for  them  (the  cars)  at 
$25,  he  would  have  to  sign  any  contract  releasing  the  company  from, 
liability?  "  Both  the  above  questions,  under  the  latitude  of  cross- 
examination,  were  clearly  proper,  and  the  court  erred  in  mling 
otherwise.  The  erroneous  ruling  of  the  court  however  so  far  as  the 
last  two  questions  are  concerned,  is  cured  by  the  answers  of  the  wit- 
ness, for  notwithstanding  they  were  ruled  improper,  the  witness 
proceeded  to  and  did  fully  answer  them,  so  that  the  appellant  was 
not  at  all  prejudiced  by  the  ruling. 

With  respect  to  the  signing  of  the  contract,  the  station  agent  testi- 
fied as  follows:  '*  I  don't  know  whether  the  cattle  were  all  loaded  or 
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not  when  the  contract  was  signed.  I  don't  remember  when  the 
train  started.  I  went  up  to  the  pens  and  told  him  to  sign  the  con- 
tract, and  that  would  pass  him.  I  can't  say  positive  whether  I  told 
him  to  come  down  and  sign  his  passes.  I  don't  remember  that  I 
called  it  a  contract  when  I  asked  him  to  sign  it.  .When  Black  came 
down  to  sign  it,  the  cars  were  loaded,  as  well  as  I  recollect."  Hav- 
ing made  this  statement,,  the  witness  was  then  asked,  on  cross- 
examination,  the  following  question:  ''  Did  you  tell  Black  what  it 
was  when  you  had  him  sign  it?  "  which  on  objection,  was  held  by 
the  court  improper,  and  the  plaintiff  excepted.  As  the  witness  had 
stated,  on  his  examination  in  chief,  certain  declarations  of  his  own, 
made  at  the  time,  and  relating  to  the  signing  of  the  alleged  con- 
tract, it  was  clearly  the  right  of  appellant,  on  cross-examination,  to 
call  out  all  that  was  said  at  the  same  time  on  the  same  subject. 
Under  the  circumstances  of  this  case,  everjrthing  that  was  said  or 
done  at  the  time  by  either  of  the  parties,  relating  to  the  signing  (ft 
the  contract,  was  apart  of  the  res  ffesia,  and  was  proper  to  be  called 
out  on  croBS*examination,  and  it  was  therefore  clearly  error  to  dis- 
allow the  question. 

The  appellant  having  been  called  as  a  witness,  in  rebuttal,  to  give 
his  version  of  what  occurred  before  and  at  the  time  of  signing  the 
contract  in  question,  was  asked  the  following  question,  namely: 
^*  What,  if  any  thing  was  said  about  that  being  a  special  contract 
with  you  at  that  time?  "  '^  Was  this  paper  (introduced  in  evidence) 
the  contract  you  made  to  ship  the  stock  by  the  Wabash  Railroad 
Company  to  Chicago?"  both  of  which  questions  the  court  held 
improper,  and  refused  to  allow  them  to  be  answered.  Upon  what 
principle  the  court  permitted  the  agent  of  appellee  to  testify  as  to 
all  the  matters  here  inquired  after,  and  yet  absolutely  cksed  the 
mouth  of  appellant  on  the  same  subject,  it  is  difficult  to  conceive. 
For  instance,  when  Lane  was  on  the  stand,  counsel  for  appellee, 
referring  to  the  written  contract  relied  on  as  a  defense  in  the  case, 
asked  the  witness  this  question:  '^Was  this  the  contract  on  which 
the  cattle  were  shipped?  "  and  the  court,  on  objection  being  made, 
held  the  question,  as  it  should  have  done,  proper;  yet  when  appel- 
lant is  asked  substantially  the  same  question,  he  was  not,  as  we  have 
just  seen,  permitted  to  answer  it.  We  are  aware  of  no  rule  of  law 
that  permits  such  a  diversity  of  ruling  in  the  same  case. 

It  may  be,  the  court,  in  so  studiously  and  vigilantly  suppressing 
and  keeping  from  the  jury  all  that  was  attempted  to  be  shown  by 
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appellaDt  as  to  what  was  said  or  passed  between  the  parties  either 
before  or  at  the  time  of  signing  the  agreement,  supposed  it  was 
merely  applying  the  general  principle  that  parol  evidence  is  not 
admissible  for  the  purpose  of  chaf^ging  the  terms  of  a  written 
instrument;  but  if  so,  the  court  was  clearly  laboring  under  a  mis- 
apprehension. The  object  of  the  excluded  evidence  was  not  to 
change  the  terms  of  an  agreement  which  was  admitted  to  have  a 
valid  existence,  but  rather  to  show  that  by  reason  of  the  circum- 
stances under  which  it  was  obtained,  it  was,  in  legal  effect,  no  agree- 
ment at  all.  It  is  just  as  well  settled  by  the  authorities  that  parol 
evidence  is  admissible  to  impeach  the  validity  of  an  instrument,  as 
it  is  that  such  evidence  will  not  be  heard  merely  for  the  purpose  of 
changing  or  varying  its  terms.  Abb.  Trial  Ev.  294;  Kerr  Fi-aud 
and  Mistake,  388.  It  is  well  said  by  Wharton,  in  his  work  on 
Evidence,  section  931 :  ''  Before  the  rules  excluding  parol  testimony 
to  vary  documents  can  be  applied,  we  must  determine  a  document 
legally  exists.  That  it  exists  must  be  shown  by  parol,  and  the 
proof  of  such  existence  may  be  attacked  by  proof  that  the  eiecution 
of  the  document  was  a  nullity,  having  been  coerced  by  duress,  or 
elicited  by  fraud,"  etc.  The  well  recognized  doctrine,  here  so 
clearly  and  forcibly  announced,  was  especially  applicable  to  this 
<»8e.  There  were,  as  is  generally  the  cas6,  two  distinct  and 
opposing  theories  upon  which  it  was  being  tried.  The  plaintiff  was 
proceeding  upon  the  hypothesis  that  the  verbal  understanding 
reached  between  appellant  and  the  station  agent,  about  the  first  of 
July,  when  the  latter  informed  him  that  he  could  furnish  him  the 
cars  at  $25  a  car,  was  the  contract,  and  only  contract,  under  which 
the  shipment  was  made;  that  the  instrument  signed  by  himself  and 
the  agent  was  executed  on  his  part  under  the  belief  that  it  was  a 
mere  pass  over  appellee's  road,  and  that  this  belief  was  induced  by 
the  conduct  and  misrepresentation  of  the  agent  of  appellee.  The 
case,  on  the  other  hand,  was  tried  upon  the  theory  that  the  instru- 
ment in  question  is  a  valid  and  binding  agreement,  and  as  such 
affords  the  only  evidence  of  the  contrac^t  between  them  for  the 
transportation  and  carriage  of  the  cattle,  — that  all  prior  and  co- 
temporaneous  declarations  and  statements  of  the  parties  were 
merged  in  the  written  agreement.  Now,  whether  the  one  or  the 
other  of  these  theories  was  true,  was  clearly  a  matter  of  proof,  and 
the  only  way  of  establishing  the  truth  or  falsity  of  either  hypothesis 
was  by  showing  just  what  passed  between  the  parties.    This  the 
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court  refused  to  permit^  and  we  think  it  was  error^  for  which  the 
case  should  be  reversed. 

The  judgment  of  the  Appellate  Court  is  reversedy  and  the  cause 
remanded,  with  directions  to  that  court  to  reyerse  the  judgment  of 
the  Circuit  Court,  and  remand  the  cause  for  further  proceedings  in 
conformity  with  this  opinion. 

Judgweni  rmwr^^i. 

Walkxb  and  Scott,  JJ.,  dissenting. 


Haas  v.  Myrbs. 
(juni.  tfi.v 

It  was  agreed  between  A.  and  B.  that  A.  should  go  west  to  bay  cattle,  and 
should*  telegraph  to  B.  the  price  per  head  if  he  purchased;  that  B. 
should  immediately  telegraph  "  yes"  if  he  was  willing  to  take  an  inteiesl 
of  one-third  in  the  purchase;  that  A.  was  then  to  telegraph  him  stating 
the  amount  required  of  him,  which  he  was  to  deposit  in  a  Chicago  Bank 
to  the  credit  of  A.  and  his  brother,  so  that^  the  latter  might  draw,  and 
might  cause  the  bank*  to  telegraph  A.  of  the  deposit.  A.  bought  the  cat- 
tle for  955,000,  and  telegraphed  B.  the  price  per  head,  and  B.  answered 
.'fyes,"  but  the  dispatch  never  reached  A.  Subsequently  B.  telegraphed 
A.  to  buy  the  cattle  if  good,  but  A.  and  another  had  bought  them  before 
that  dispatch  was  received.  The  next  day  B.  arrived  and  offered  to  pay 
his  share  which  was  refused.  HM^  that  there  vras  no  complete  contract 
between  A.  and  B.* 


B 


ILL  to  declare  a  partnership,   and  for  an  accounting.     The 
head-note  states  the  facts.     Bill  dismiss^  below. 


Dufee^  Jiidah  £  Willard,  for  appellant. 

Judd  &  WhiUhause  and  William  Ritchie^  for  appellee. 

Sheldon,  J.  It  is  insisted  upon  on  the  part  of  the  appellant, 
that  the  partnership  here  claimed  was  actually  formed;  that  if 
there  was  not  a  literal  there  was  a  substantial  performance  by  Haas 
of  the  conditions  of  the  contract;  that  he  did  all  that  he  could 
— telegraphed    as   he  had    agreed    his  acceptance  —  and    could 

'  *8ee  note,  82  Am.  Rep.  40. 
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do  no  more  until  action  by  Myers;  that  not  putting  up  his 
share  of  the  money  in  the  manner  provided  was  because  of  the 
fiulure  of  Myers  to  advise  him  by  telegram  of  the  amount  nec- 
essary*, that  the  telegraphic  acceptance  sent  by  Haas,  although 
not  reoeiyedy  had  all  the  legal  effecfc  it  could  haye  had  if  it 
had  been  received  by  Myers.  In  support  of  this  last  proposition 
the  rule  goyeming  the  negotiation  of  contracts  by  correspondence 
through  the  mail  is  appealed  to,  and  it  is  contended  the  same  rule 
applies  in  the  negotiation  of  a  contract  by  telegraph,  that  rule 
being,  that  where  parties  undertake  to  contract  by  letter,  and  one 
party  makes  a  proposal  by  letter,  and  the  other  by  letter  accepts 
and  posts  his  acceptance,  the  minds  of  the  parties  have  met,  and 
from  the  instant  of  mailing  the  acceptance  the  contract  is  a  valid 
and  binding  one.  See  Household  Fire  Ins.  Co.  v.  Grant,  4  Ezoh. 
Div.  216;  Taylor  v.  MerchatU^  Fire  Ins.  Co.,  9  How.  390;  Mociier 
V.  Frith,  6  Wend.  103;  Hattoek  v.  Insurance  Co.,  2  Dutch.  268; 
Minnesota  OH  Co.  v.  Collier  Lead  Co.,  4  Dill.  431;  Abbott  v.  Shep- 
ard,  48  N.  H.  14;  Trevor  v.  Wood,  36  X.  Y.  307;  Pomeroy  Cont* 
95,  and  cases  there  cited.  Although  there  be  contrary  authority 
that  a  contract  made  by  mutual  letters  is  not  complete  until  the 
letter  accepting  the  offer  has  been  received  by  the  person  making 
the  offer  (see  Lewis  v.  Browning,  130  Mass.  175),  we  regard 
the  weight  of  authority  to  be  in  favor  of  the  rule  as  first 
above  stated.  A  distinction  has  been  taken,  that  thougb  in  gen- 
eral such  a  contract  takes  effect  from  the  time  of  acceptance  and 
not  from  the  subsequent  notification  of  it,  yet  the  offerer  may  not 
be  bound  by  the  fact  that  the  letter  of  acceptance  had  been  put  in 
the  post-office,  if  the  letter  never  reached  its  destination.  The 
preponderance  of  authority  does  not  appear  to  sustain  this  dis- 
tinction, but  to  hold  that  the  mailing  of  the  letter  of  acceptance 
completes  the  contract  whether  the  letter  reaches  its  destination  or 
not.  In  the  above  cases,  in  4  Dill,  and  36  N.  Y.,  it  was  held  that 
the  same  rule  applied  in  the  case  of  correspondence  by  telegraph  as 
in  the  case  of  correspondence  through  the  mail.  Whether  the  rule 
does  so  fully  apply  in  the  former  case  we  do  not  find  it  necessary 
now  to  determine,  as  conceding  that  it  does,  we  do  not  consider  that 
the  rule  has  application  to  the  facts  of  the  present  case.  We  think 
that  under  the  arrangement  entered  into  between  the  parties,  the 
formation  of  the  contract  was  made  dependent  upon  the  actual 
oommimioation  by  telegraph  to  Myers,  of  Haas'  acceptance.    This 
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is  not  th6  case  of  an  offer  made  and  where  the  simple  acceptance 
completes  the  contract  between  the  parties.  Haas'  reply,  if  it  had 
reached  Mjers,  was  not  the  conclasion  of  the  bargain.  Consider- 
able  remained  to  be  done  afterward  on  both  sides.  Myers,  after  the 
receipt  of  the  dispatch,  was  to  telegraph  again  giving  the  amount 
to  be  deposited.  Haas  was  to  deposit  this  amount.  The  bank  was 
then  to  telegraph  the  credit  to  Myers,  iso  as  to  make  it  available  for 
the  purchase  of  the  cattle. 

We  think  too  the  terms  of  the  contract  imply  that  Haas'  answer, 
that  he  would  take  a  third  interest,  should  actually  reach  Myers 
and  within  a  very  short  time,  or  the  contract  would  not  be  binding. 
A  large  purchase  was  involved  requiring  the  payment  of  a  consider- 
able amount  of  money.  Promptness  was  necessary  and  it  was 
important  that  Haas  should  furnish  his  share  of  the  purchase- 
money  necessary  to  complete  the  purcliasc.  It  was  uncertain  whether 
the  cattle  would  be  purchased  by  Myers,  and  if  so  whether  Haas 
would  want  a  third  interest  in  them  at  the  price  they  could  be  pur* 
chased  for.  It  was  therefore  arranged  that  if  Myers  purchased  ho 
should  telegraph  Haas  the  price  per  head,  and  if  Haas  wanted  a 
third  interest  at  the  price  he  should  immediately  aftei"  receiving 
Myers'  dispatch,  answer  back  by  telegraph  **  yes  '*  or  "  no."  If 
the  answer  was  ''  yes,''  then  Myers  would  immediately  inform  Haas 
by  telegraph  of  the  amount  of  money  that  would  be  required  to  be 
placed  to  the  credit  of  A.  Myers  &  Bro.  at  the  First  National  Bank 
in  Chicago  in  order  to  secure  a  third  interest  in  the  purchase  of  the 
cattle.  Now  Haas  never  did  advise  Myers  by  telegraph  that  he  would 
take  an  interest.  No  such  telegram  ever  came  to  Billings  —  the 
place  of  destination.  Manifestly,  delivering  the  message  containing 
an  affirmative  reply  to  the  telegraph  office  for  transmission  did  not 
answer  the  purpose.  Myers  could  not  act  upon  that  mere  delivery.  He 
must  have  knowledge.  Haas  was  to  telegraph  and  if  the  answer  was 
''yes,''  Myers  was  to  telegraph  back  the  amount  of  money  required; 
but  he  could  not  telegraph  back  what  was  the  amount  of  money 
needed  until  he  was  informed  of  Haas'  desire  to  take  a  third  interest 
—  until  he  had  received  the  telegram  "yes."  This  shows  that  it 
was  in  the  contemplation  of  the  parties  that  this  telegram  should 
not  merely  have  been  deposited  for  transmission,  but  that  it  should 
have  been  transmitted  and  been  received  before  there  could  arise 
between  the  parties  any  completed  contract.  It  was  essential  that 
notification  of  Haas'  desire  to  have  a  part  in  the  purchase  should 
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hare  come  to  Myers,  to  enable  him  to  inform  Haas  of  the  amount 
of  money  needed  from  hiiiL,  and  bo  enable  Haas  to  perform  on  his 
part  by  famishing  his  share  of  the  purchase-money. 

Bat  farther,  within  an  hour  after  depositing  in  the  telegraph 
office,  for  transmission,  his  telegram  of  acceptance,  ''yes/'  Haas 
sends  this  misleadi^g  dispatch:  ''If  Murphy  cattle  are  good, 
there  is  no  danger  in  buying  them,''  and  this  telegram  was 
received  by  Myers  October  2,  and  wi^  the  only  one  received  by  him, 
or  that  ever  came  to  Billings  in  answer  to  his  inquiry,  if  Haaa 
wanted  an  interest  in  the  purchase.  What  was  Myers  to  understand 
from  this?  If  Haas  wanted  an  interest  in  the  cattle,  the  telegram 
agreed  upon  between  him  and  Myers  by  which  he  should  signify 
that  wish,  was  the  word  "yes."  This  was  not  such  a  telegram, 
and  it  does  not  express  any  idea  that  Haas  wanted  or  would  take  an 
interest  in  the  cattle.  It  stated  merely  that  upon  a  certain  hypothe- 
sis —  if  the  Murphy  cattle  are  good  —  there  is  no  danger  in  buying 
them.  We  think  that  Myers  was  justified  in  taking  this  dispatch 
sent  by  Haas,  as  an  abandonment  of  all  interest  in  the  contract,  or 
at  least  as  denoting  a  want  of  consent  on  Haas'  part  to  take  an 
interest  in  the  cattle,  and  a  want  of  intention  of  completing  the 
proposed  contract  in  furnishing  a  part  of  the  purchase-money,  and 
that  Myers  could  not  place  further  reliance  thereon,  but  might 
well  proceed  in  the  completion  of  the  purchase  from  Murphy,  by 
raising  himself,  and  with  the  assistance  of  Martin,  the  whole 
amount  of  the  $15,000  required  to  be  paid  on  that  day  to  Murphy, 
and  claim  the  purchase  as  being  his  own,  to  the  exclusion  of  Haas 
from  any  share  in  it.  This  second  telegraphic  dispatch  did  not 
come  within  any  arrangement  made  between  Haas  and  Myers,  but 
was  Baas'  own  independent,  voluntary  act,  and  he  alone  is  to  blame 
for  its  misleading  effect.  The  1 15, 000  which  was  to  have  been  paid 
on  moving  the  cattle  from  the  ranch.  Murphy  was  insisting  must 
be  paid  on  October  2,  or  that  he  would  refund  the  $5,000  paid,  and 
declare  the  trade  "off"  —  that  he  would  not  wait  any  longer. 
Myers  and  Martin,  after  receipt  of  that  dispatch,  raised  the  money 
on  that  day  and  paid  it.  To  be  sure  Haas  appeared  in  person,  at 
BQlings  the  next  day,  and  offered  to  perform.  This  we  think  was 
too  late.  It  would  not  be  a  substantial  performance.  It  was 
essential  that  he  should  have  performed  before;  that  he  should  have 
contributed  his  share  to  the  payment  of  the  purchase-money  that 
was  paid  to  Murphy;  that  he  coald  not  after  leading  Myers  to  think 
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that  he  did  not  want  an  interest*  in  the  purchase,  and  the  latter  and 
Martin  raising  and  paying  all  the  pnrohase-money  required,  come 
in  afterward,  thoagh  only  the  next  day,  and  then  offer  to  pay  his 
share  of  the  money,  and  demand  the  right  of  participation  in  the 
purchase.  To  have  then  admitted  Haas  into  the  purchase  would 
have  been  but  a  matter  of  favor  with  Myers,  not  of  obligation. 

We  think  the  decree  dissolying  the  injunction  and  dismissing  the 
bill  was  right,  and  the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgmmi  ofirmeeL 


Blujrr  Y.  Gallup. 
an  III.  M7.) 

lkunag$$ — brsaehofeontraet — a/eaidable  not  recov&rMe, 

Where  one  has  emplo/ed  an  agent  to  procure  insurance  on  his  property,  and 
knows  of  his  neglect  to  do  so  in  ample  time  to  procure  it  himself,  he  cannot 
hold  the  agent  for  a  loss  hy  such  neglect. 

ACTION  for  breach  of  contract.    The  head-note  shows  the  point. 
The  defendant  had  judgment  below. 

/.  Lyle  King,  for  appellant 

Paddock  <§  Addis  and  Einory  A.  Starrs,  for  appellee. 

Walkeb,  J.  [Omitting  other  points.]  It  is  claimed  that  the 
tenth  instruction  is  vicious,  and  it  was  error  to  give  it.  It  in  sub- 
stance informed  that  if  they  believed  from  the  evidence  that  appel- 
lant had  been  informed  a  sufBcient  time  before  the  fire  that  the 
theatre  was  inadequately  insured,  then  it  was  his  duty  to  have 
effected  additional  insurance  if  he  deemed  it  necessary,  and  failing 
to  do  so  he  could  not  recover.  This  involves  the  question,  whether 
in  case  of  a  breach  of  a  contract  for  indemnity  the  "person  indem- 
nified, knowing  of  the  breach  of  the  agreement,  may  lie  by  and 
permit  the  loss  to  occur  without  a  demand  of  performance  of  the 
agreement,  or  to  take  other  steps  to  secure  himself  from  the  loss, 
by  performing  the  acts  undertaken  to  be  performed  by  the  other 
party,  or  to  procure  other  indemnity.  The  substance  of  this  instmo- 
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tion  is,  tlLat  the  party  indemnified  shall  take  such  steps.  It  has 
been  repeatedly  held  that  a  party  being  damaged  cannot  stand 
by  and  suffer  the  injury  to  continue  and  increase,  without  reason- 
able effort  to  prevent  further  loss.  Justice  and  the  principles  of 
fairness  require  that  every  one  shall  use  all  reasonable  efforts  to  pre* 
serve  his  property  and  protect  his  interests^  even  against  the  wrong 
or  negligence  of  another.  It  is  said  it  is  not  only  the  moral  but  the 
legal  duty  of  a  party  who  seeks  to  recover  for  another's  wrong,  to 
use  due  diligence  in  preventing  loss  thereby.  This  principle  applies 
to  a  breach  of  contract,  and  a  party  is  not  entitled  to  compensation 
for  injurious  consequences  from  such  breach,  so  far  as  he  had  the 
information,  time  and  opportunity  necessary  to  prevent  them.  See 
Sedg.  Dam.  (6th  ed.)  106,  both  text  and  note,  and  authorities  cited. 
The  same  principle  has  been  recognized  by  this  court  in  cases  of 
trespass.  If  the  doctrine  is  correct  (and  we  perceive  no  reason  on 
principle  or  authority  to  doubt  it)  then  it  was  the  duty  of  appellant 
to  have  procured  insurance.  Gallup  &  Peabody,  so  far  as  is  dis- 
closed by  the  record,  never  after  the  mortgage  was  executed  pro- 
cured a  dollar  of  insurance  on  the  buildings.  It  is  however  claimed 
that  they  directed  the  insurance  agents  to  issue  policies,  and  when 
called  on  by  the  agents,  appellant  paid  the  premiums.  If  this  is 
true,  appellant  was  fully  informed  of  the  extent  they  had  ordered 
insurance  for  him,  and  as  he  made  no  objection  to  the  amount,  he 
must  have  been  satisfied.  Had  he  not  been,  he  surely  would  have 
seen  them,  and  ordered  more,  and  as  he  did  not,  he  accepted  what 
they  did  as  a  performance  of  their  part  of  the  contract.  Knowing 
the  amount  they  ordered,  if  not  satisfactory,  and  the  contract  was 
broken  by  a  failure  to  order  more,  it  was  the  duty  of  appellant  to 
procure  such  an  amount  as  he  regarded  necessary,  and  failing  to  do 
so  under  the  authorities  referred  to  he  could  not  recover.  This 
instruction  therefore  was  not  erroneous,  and  no  error  was  committed 

in  giving  it. 

Judgment  afflrmed. 

Sbmldov  and  Mulkbt,  JJ.,  dissenting. 
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(uiiiL  nu 

JK^mie^l  eafpowa$ion^^r6quinm&ni  that  lot  ownerw  tkM  clear  mow  mmd  iM 


A  dtjT  has  no  right  to  require  owners  or  oocnpants  of  lots  to  keep  the  side- 
walks in  front  clear  of  snow  or  ice  or  to  sprinkle  ashes  or  sand  thereon, 
and  inflict  a  fine  for  neglect. 

ACTION  for  yiolation  of  an  ordinance.     The  head-note  shows 
the  point.     The  defendant  had  judgment  below. 


000.  MUls  Rogmrs  and  M.  B.  Jf.  Walktce,  for  appellant. 
O.  0,  A  C.  Z.  Bonnsy  and  Lyfnan  M.  Paine,  for  appellee. 

SoHOLFiBLDy  0.  J.  It  is  Conceded  by  counsel  for  appellant  that 
this  court,  m  Ortdletf  v.  Oity  of  Bloomington,  88  IlL  654;  s.  c. ,  30^ 
Am.  Bep.  566,  decided  the  only  question  mTolved  in  this  case 
(namely,  the  validity  of  the  ordinance  under  which  the  suit  is 
prosecuted),  against  appellant;  but  they  contend  that  decision  is 
based  upon  incorrect  grounds,  and  should  therefore  be  oyerruled. 
They  contend  that  the  ordinance  is  but  a  proper  police  regulation, 
and  that  as  such  it  should  be  sustained.  In  support  of  this  posi- 
tion they  cite  BonsaO  v.  Mayor,  etc,  19  Ohio,  4-18;  Paxon  v.  Staeei, 
13  N.  J.  (1  Green)  196;  Mayor,  etc,  v.  Mayherry,  6  Humph.  368; 
8.  a,  44  Am.  Dec.  315;  Washington  v.  Mayor,  etc.,  1  Swan,  177; 
Woodbridge  v.  City  of  Detroit,  8  Mich..  274,  and  other  cases. 

In  City  of  Chicago  y.  Lamed,  34  111.  203,  a  case  very  elaborately 
argued  by  able  counsel,  the  principle  inyolyed  in  the  decisions  of 
these  cases  was  carefully  considered,  and  it  was  hold  they  could 
not  apply  here ;  that  they  were  decided  under  Constitutions  so 
materially  different  from  ours,  that  the  same  line  of  reasoning  is 
not  applicable  to  both.  And  m  City  of  Ottawa  y.  Spencer,  40  111. 
211,  which  was  a  proceeding  to  charge  the  adjacent  lot  owner  with 
the  cost  of  building  a  sidewalk,  the  same  question  was  again  before 
the  court,  and  it  was  then  insisted,  as  it  is  now,  t&at  the  charges 
may  be  sustained  as  within  the  police  power,  but  the  position  was 
held  untenable.    In  passing  upon  this  point,  it  was  there  said:   ''  It 


SEPTEMBEB  TEBM,  1884  611 

dtj  of  Chicago  ▼.  O'Brien. 

is  also  urged  that  this  may  be  referred  to  the  police  powei^  of  the 
>tate,  which  has  been  delegated  to  the  city,  and  may  therefore  be 
properly  exercised;  and  in  support  of  the  proposition  we  are  referred 
to  the  decisions  of  the  Supreme  Court  of  Tennessee.  Mayor,  etc., 
V.  Mayberryy  6  Humph,  368;  8.  c,  44  Am.  Dec.  316;  Washington 
Y.  Mayor  and  Aldenmn  of  Nashville^  1  Swan^  177;  White  v.  Mayor 
and  Aldemien  of  ^ashvilUy  2  Swan,  364.  These  cases  go  to  the 
length  of  sustaining  the  doctrine  contended  for  by  plaintiffs  in 
error.  They  announce  the  doctrine  that  such  improyements  may 
be  compelled  under  the  general  police  power.  If  this  be  so^  by  an 
exercise  of  the  same  power  we  presume  that  the  owner  could  be 
compelled  to  construct  and  keep  in  repair  public  roads,  bridges  and 
culverts  fronting  upon  or  running  through  his  lands^  or  the  owner 
of  a  city  or  village  lot  could  be  compelled  to  make  and  repair  the 
street  in  front  of  his  property.  A  sidewalk  is  a  portion  of  a  public 
highway^  appropriated,  it  is  true,  to  pedestrians  alone,  bat  still  open 
and  free  to  all  persons  desiring  to  use  and  enjoy  it  as  a  public 
highway.  It  is  as  much  a  public  highway  in  the  mode  of  its  use  as 
the  street  itself.  The  difference  in  the  manner  of  their  use  does 
not  render  one  public  more  than  the  other.  They  are  both  free  to 
be  properly  used  and  enjoyed  by  the  entire  public,  and  are  con- 
structed alike  for  their  use.  That  the  legislature  may  afford  the 
necessary  power  of  constracting  such  improvements  so  essentially 
necessary  to  the  comfort  and  convenience  of  the  community  is 
apparent;  but  under  our  Oonstitution  we  think  the  mode  author- 
ized in  this  case  is  not  sanctioned,  and  that  the  principles  announced 
in  the  case  of  Lamed  v.  City  of  Chicago  fully  govern  and  control 
this  case.'' 

Even  the  police  power,comprehensive  as  it  is,  has  some  limitations. 
It  cannot  be  held  to  sanction  the  taking  of  private  property  for 
public  use  without  making  just  compensation  therefor,  however 
essential  this  might  be  for  the  time,  to  the  public  health,  safety, 
etc.  And  upon  like  principle,  a  purely  public  burden  cannot  be 
laid  upon  a  private  individual  except  as  authorized  in  cases  to  exer- 
cise the  right  of  eminent  domain,  or  by  virtue  of  proper  proceed- 
ings to  enforce  special  assessments  or  special  taxation.  The  drain- 
age of  malarial  swamps  would  surely  largely  contribute  to  promote 
the  public  health ;  but  could  it  be  contended  that  therefore  the 
burden  of  such  drainage  may  be  laid  upon  some  single  person  to  be 
arbitrarily  selected,  or  upon  those  who  happen  to  own  the  adjacent 
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dry  lan«ly  in  disregard  of  the  principles  applicable  to  special  assess- 
ments and  special  taxation  ?  Undoubtedly  the  allowing  of  ice  and 
snow  to  remain  npon  a  sidewalk  may  be  declared  a  nuisance,  but 
it  must  be  a  public  nuisance  and  one  too  not  caused  by  the  act 
of  the  adjacent  property  holder,  but  solely  by  the  action  of  the 
elements.  No  one  questions  the  right  of  the  municipality  to  pre- 
rent  such  use  of  property  and  such  action  of  the  citizen  as  may 
be  injurious  to  the  public;  but  the  adjacent  lot  owner  has  no  owner- 
ship or  control  of  the  adjacent  street,  and  this  ordinance  seeks  to 
control  the  action  of  no  one  while  on  the  street.  The  lot  owner  is 
held  responsible  solely  and  simply  for  the  accident  of  owning  prop- 
erty near  the  nuisance.  He  may  haye  no  more  actual  control  of 
*  the  street,  or  necessity  to  use  it  than  if  his  property  were  miles 
away  ;  still  he  is  held  responsible  for  a  result  he  could  not  control, 
and  to  the  production  of  which  he  did  not  even  theoretically  con- 
tribute. The  gist  of  the  whole  argument  is  merely  that  it  is  con- 
venient to  hold  him  responsible.  It  is  not  perceived  why  it  would 
not  be  equally  convenient  to  hold  him  responsible  for  the  entire 
police  government  of  so  much  of  the  street. 

Counsel  seem  to  wish  to  draw  a  distinction  between  the  pi^esent 
case  and  the  cases  of  Oiiy  of  Chicago  v.  Lamed,  and  City  of 
Ottawa  y.  Spencer,  supra,  npon  the  ground  that  it  is  here  neither 
sought  to  construct  nor  repair  a  sidewalk,  but  simply  to  keep  it  in 
a  passable  condition*  But  the  difference  is  in  the  extent  and  not  in 
the  character  of  the  burden  sought  to  be  imposed.  The  principle 
is  precisely  the  same  in  each  case.  The  object  is  to  fit  the  streets, 
or  so  much  i^  is  occupied  by  sidewalks,  for  travel;  and  if  the  power 
to  compel  the  private  person  to  accomplish  this  result  exists  at  all,  it 
must  extend  to  the  necessary  means  in  each  case.  It  is  impossible  to 
point  out  why  the  removal  of  a  snow  bank  should  rest  on  a  differ- 
ent principle  from  that  applicable  to  filling  a  hole  or  nailing  down 
a  board. 

We  are  satisfied  with  the  entire  correctness  of  the  ruling  in 
Oridhy  v.  City  of  BhomingUm^  supra,  and  being  so  satisfied  the 
judgment  below  must  be  affirmed. 

Judgment  affirmed, 

DiOKBT,  SHX]j>oi!r  and  Ofi^ia,  JJ.,  dissenting. 
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(Ul  111.  061.) 

OontHiutionai  taw — reqtdring  flshwofs  in  dam$. 

Tlie  defendant  owner  of  an  ancient  mill  dam  procnied  an  act  of  the  legtsla- 
tnre  authorizing  him  to  raise  it  or  erect  a  new  one.  The  dam  was  always 
of  such  codMmction  as  to  prevent  the  passage  of  fish.  A  snhseqnent  statute 
Imposed  on  dam  owners  the  duty  of  placing  fishways  in  them.  HM,  (t) 
that  the  act  was  oonstitntional  generally,  and  (2)  in  respect  to  the  defendant 
in  spite  of  the  prior  special  act  in  his  case.* 

ACTION  for  a  fine.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

A.  J.  Hopkins  and  JV.  J.  Aldrich,  for  ph&intifl!  in  error. 
Bugene  CanfiM  and  R.  P.  Ghodwin,  for  people. 

Walkeb,  J.  This  case  inyolres  the  question  whether  an  act  of 
the  general  assembly  is  or  not  unconstitutionar  We  are  fully 
impressed  with  the  grayity  of  the  question  involyed,  and  the  impor- 
tant if  not  vast  results  that  must  flow  from  its  determination. 
There  are  few  questions  that  more  vitally  concern  the  future 
interests  and  welfare  of  the  people  than  does  this  question.  Again 
it  is  always  a  delicate  matter  to  review  the  action  of  the  other 
co-ordinate  branches  of  government,  who  act  under  the  same  obliga- 
tions to  observe  and  support  the  Constitution  that  are  imposed  upon 
us.  We  have  therefore,  in  view  of  these  considerations,  bestowed 
an  unusual  amount  of  labor,  thought  and  pains  in  the  investiga- 
tion of  the  question,  and  shall  proceed  to  state  our  conclusions. 

The  act  under  which  this  proceeding  was  instituted  was  adopted 
on  the  dlst  of  May,  1879  (Sess.  Laws,  page  171),  which  is  declared 
to  be  an  amendment  to  a  prior  act.  It  provides:  '^  That  it  shall  be 
the  duty  of  any  person  or  persons  who  now  owns,  or  may  here- 
after erect,  any  dam  or  other  obstruction  across  any  of  the  rivers, 
creeks,  streams,  ponds,  lakes,  sloughs,  bayous  or  other  water- 
courses within  this  State,  to  place  therein  suitable  fishways,  in 
order  that  the  free  passage  of  fish  up  or  down  or  through  such 

•Bee  Comm'rs  v.  Hciyoke  W.  P.  Go.  (104  Mass.  446).  6  Am.  Hep.  347;  8ua$ 
y.  .yWmJUiii  MU$  Oa.  (49  N.  H.  840),  6  Am.  Bap.  518,  to  same  effaet 
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waters  may  not  be  obstructed."  And  it  imposes  a  fine  not  exceed- 
ing $200  a  year  for  not  complying  with  the  requirementc  of  the 
statute,  to  be  recovered  before  any  justice  of  the  peace  of  the  county 
where  such  dam  or  obstruction  may  be  situated.  Defendant  being 
the  owner  of  a  dam  across  Fox  river,  and  refusing  to  comply  with 
the  law,  was  prosecuted  before  a  justice  of  the  peace,  and  on  a  trial 
a  judgment  was  rendered  against  him.  He  appealed  to  the  Circuit 
Court  of  the  county,  where  a  trial  was  had  with  the  s^me  result 
and  he  brings  the  case  to  this  court  on  error,  and  urges  a  reversal 
All  the  facts  are  conceded  by  stipulation  of  the  parties.  It  is 
agreed  that  the  dam  was  erected  across  Fox  river,  where  it  now 
stands,  in  the  year  1836,  and  was  raised  to  its  present  height  in 
July,  1853,  and  has  been  so  maintained  ever  since;  that  in  1842 
Michael  C.  Parker,  a  remote  grantor  of  plaintiff  in  error,  pur- 
chased the  land  on  which  the  mills  and  dam  are  situated,  from  the 
general  government;  that  M.  C.  Parker,  in  1867,  procured  the  pas* 
sage  of  an  act  of  the  general  assembly  authorizing  him,  his  heirs 
or  assigns,  to  raise  this  dam  higher,  or  to  erect  a  new  one  at  that 
place;  that  the  dam  always  has  obstructed,  and  now  obstructs,  the 
passage  of  fish  iii  the  river,  and  to  construct  a  fishway  in  con- 
formity to  the  act  would  cost  about  $600;  that  plaintiff  in  error 
has  owned  and  used  the  mills  and  dam  since  in  1871,  and  main- 
tained the  dam  at  its  present  height  since  that  time;  that  he  has 
succeeded  to  and  is  possessed  of  all  the  rights  with  which  Michael 
C.  Parker  was  invested.  These  are  the  material  facts  of  the  case. 
'  Plaintiff  in  error  insists  that  he  has  a  prescriptive  right  to  main- 
tain his  dam  as  now  constructed,  as  it  has  been  used  in  its  present 
condition,  by  himself  and  grantors,  for  more  than  twenty  years; 
that  the  law  requiring  him  to  construct  a  fishway  connected  with 
his  dam  would  be  to  deprive  him  of  his  rights  without  due  procesa  of 
law,  if  intended  for  public  use,  without  due  compensation,  or  if 
for  private  use,  then  not  only  without  compensation  but  without 
the  semblance  of  constitutional  warrant.  He  also  contends  that 
the  act  of  1857  was  a  charter,  and  as  such  is  or  contains  a  contract, 
and  this  law  violates  its  obligation,  and  is  repugnant  to  the  con- 
tract  clause  of  the  Federal  and  State  Constitutions,  and  is  there- 
fore void.  When  the  dam  was  erected  it  was  without  right, 
and  by  a  trespass  on  the  lands  of  the  government,  and  before 
Michael  C.  Parker  purchased  the  land  of  the  general  govern* 
ment,  the  legislature  had  by  enactment,  in  1810  (Seas.  ^Laws, 
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98),  declared  Fox  riyer  a  nayigable  stream  and  public  highway. 
It  then  follows  that  he  purchased  subject  to  the  power  of  the  legis- 
lature to  control  the  use  of  the  stream  to  the  same  extent  it  had  to 
regulate  the  use  of  other  streams  in  the  State  which  were  nayigable 
in  fact.  After  the  passage  of  that  act  Parker  maintained  his  dam 
as  an  obstruction  to  a  navigable  river,  and  in  violation  of  that  law, 
because  by  the  passage  of  that  act  it  became  public  in  its  use,  and 
its  use  was  under  the  control  of  the  legislature.  He  in  all  proba- 
bility, to  obtain  a  license  to  maintain  his  dam,  procured  the 
passage  of  the  act  of  1857,  authorizing  him  to  raise  the  height  of 
the  dam  or  to  erect  a  new  one;  but  did  that  act  withdraw  or  surrender 
permanently  the  power  of  the  general  assembly  to  protect  the  pas- 
sage of  iish  in  the  stream?  There  is  no  rule  of  construction  more 
familiar  or  more  firmly  established,  than  that  all  grants  of  powers 
must  be  taken  most  sti*ongly  in  favor  of  the  State  and  against  the 
grantee.  In  such  cases  nothing  passes  that  is  not  in  the  letter  or 
by  clear  and  unmistakable  implication,  and  when  the  State  makes 
a  grant,  the  thing  or  right  is  subject  to  legislative  control,  precisely 
AS  other  rights  not  derived  from  government;  and  inasmuch  as  this 
was  a  license  to  maintain  a  dam  in  a  navigable  river,  we  have  no 
right  to  hold  that  the  legislature  intended  to  repeal  the  act  of  1840, 
so  far  as  it  related  to  the  river  above  this  dam.  Such  would  be  the 
effect  if  it  should  be  held  that  Parker,  his  heirs  or  assigns,  may 
maintain  a  complete  obstruction  at  that  place.  It  is  not  a  reason- 
able inference  that  the  general  assembly  contemplated  such  a  result. 
The  act  contains  no  language  that  in  terns,  or  by  implication, 
declares  such  a  purpose.  We  must  therefore  hold  that  the  license 
was  made  subject  to  legislative  control.  There  is  nothing  in  the 
act.  that  warrants  the  conclusion  that  the  general  assembly  designed 
to  permanently  surrender  any  portion  of  its  power  of  control  over 
this  river  for  the  protection  of  fish.  That  the  legislative  branch  of 
government  has  the  power  to  prevent  the  erection  and  maintenance 
of  obstructions  in  navigable  streams  cannot  be  successfully  contro- 
verted, and  all  must  know  that  any  obstruction  to  the  passage  of 
fish  necessarily  must  obstruct  the  passage  of  boats  and  other  water 
craft  We  therefore  have  no  hesitation  in  saying  that  the  legisla- 
ture, if  it  had  the  power,  never  intended  by  that  act  to  permanently 
abandon  the  control  for  the  free  passage  of  fish  in  this  river.  Had 
it  intended  to  repeal  or  amend  the  act  of  1840,  it  is  but  reasonable 
to  suppose  it  would  have  been  done  in  terms* 
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There  are  some  things,  and  they  are  the  most  essential  of  all  to 
muu,  that  are  incapable  of  individual  ownership.  Such  are  air  and 
water.  All  may  and  do  participate,  without  restraint,  in  their  enjoy- 
ment. They  are  the  common  inheritance  of  mankind.  There  are 
other  things  to  a  large  extent  incapable  of  individual  ownership, 
and  of  these  are  game  and  fish,  and  they  belong  to  the  entire  com- 
munity, collectively;  and  belonging  to  all  equally,  for  their  protec- 
tion from  extinction,  and  to  preserve  the  common  ownership  in  all, 
tkey  are,  and  of  necessity  have  eyer  been,  subject  to  legislative  con- 
trol. If  they  were  not,  the  few  would,  by  their  destruction  or 
appropriation,  depriye  the  balance  of  the  community  of  their  rights 
in  this  common  inheritance.  Belonging  to  all,  common  justice 
requires  their  preservation  for  the  use  and  enjoyment  of  all.  From 
the  wild  and  wandering  nature  of  fish  they  are  not,  nor  can  they  be, 
the  subject  of  ownership  in  running  streams,  like  animals  and  fowls 
which  have  been  domesticated.  The  nature  of  fish  impels  them 
periodically  to  pass  up  and  down  streams  for  breeding  purposes,  and 
in  such  streams  no  one,  not  even  the  owner  of  the  soil  oyer  which 
the  stream  runs,  owns  the  fish  therein,  or  has  the  legal  right  to 
obstruct  their  passage  up  or  down,  for  to  do  so  would  be  to  appro- 
priate what  belongs  to  all  to  his  own  individual  use,  which  would  be 
contrary  to  common  right,  and  all  having  a  common  and  equal 
ownership,  nothing  short  of  legislative  power  can  regulate  and  con- 
trol the  enjoyment  of  this  common  ownership.  This  must  be  so 
from  absolute  necessity.  There  is  not,  nor  can  there  be,  any  other 
means  of  protecting  each  individual  in  the  enjoyment  of  the  rights 
his  joint  ownership  confers,  hence  the  necessity  of  legislative  action 
to  preserve  and  protect  the  rights  of  each  and  all  in  their  common 
inheritance.  Therefore  the  power  of  the  legislature  to  act  must  be 
admitted. 

'  The  common  law  has  always  recognized  the  right  of  the  riparian 
owner  to  take  fish  in  the  waters  running  over  his  own  soil,  and  ap- 
propriate them  to  his  own  use;  but  the  fish  being  the  common 
property  of  the  people,  such  owner  has  never  had  the  right  to  ob- 
struct their  passage  from  that  portion  of  the  river  which  flows  over 
his  land,  nor  has  he  the  right  to  wantonly  destroy  the  fish  passing 
over  it,  and  thus  deprive  the  community  of  their  right  to  and  own- 
ership in  the  fish,  hence  the  manner  in  which,  the  time  when,  and 
the  amount  such  riparian  owner  shall  take,  for  the  preservation  of 
the  common  property,  is  a  legislative  and  governmental  function. 
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OoYemznent  was  organized  to  protect  the  general  and  collective  rights 
of  the  governed  as  fully  as  the  individual  rights  of  each  member  of 
the  body  politic^  and  this  power^  as  we  shall  see,  has  been  exercised 
as  a  l^slative  function  by  the  British  parliament  almost  from  the 
time  of  its  organization,  as  well  as  by  our  State  governments  since 
their  organization. 

At  an  early  period  before  and  immediately  after  our  State  govern- 
ment was  organized,  the  legislature  adopted  what  is  now  chapter 
28  of  the  Bevised  Statutes  of  1874,  and  that  provision  has  ever  since 
remained  in  force  in  this  State.  It  provides:  ''The  common  law  of 
England,  so  far  as  the  same  is  applicable  and  of  a  general  nature, 
and  all  acts  of  the  British  parliament  made  in  aid  of  and  to  supply 
the  defects  of  the  common  law,  prior  to  the  fourth  year  of  James 
I"  (excepting  several  statutes  specified),  ''  and  which  are  of  a  gen 
eral  nature,  and  not  local  to  that  kingdom,  shall  be  the  rule  of  de- 
cision, and  shall  be  considered  as  of  full  force  until  repealed  by 
legislative  authority."  We  shall  refer  to  Magna  Gharta  and  some 
of  the  early  British  statutes  on  this  subject  in  aid  of  the  common 
law,  to  show  that  under  that  law  the  regulation  of  the  right  to 
take  fish,  and  for  their  increase  and  preservation,  was  always  con- 
sidered a  legislative  function.  Under  the  common  law,  obstructions 
to  the  passage  of  fish  were  held  to  be  public  nuisances,  and  subject 
to  legislative  control. 

That  these  rights  were  always,  from  the  earliest  times,  considered 
of  great  public  interest  and  of  vast  importance,  is  manifest  from 
Magna  Charta  and  the  early  British  statutes.  The  arbitrary  kings 
after  the  conquest  claimed  the  game  and  fish  in  the  kingdom  as  a 
part  of  their  prerogative,  and  conferred  on  their  favorites  and  de- 
pendents royal  franchises  to  take  game  and  fish,  to  the  exclusion  of 
the  people.  This  being  in  derogation  of  common  right,  there  were 
mtmy  struggles  to  compel  their  monarchs  to  restore  their  ancient 
rights.  The  first  that  proved  successful  was  in  1*^16,  when  King 
John  was  compelled  to  restore  them  by  Magna  Charta.  The  restora- 
tion of  the  rights  it  confinned  had  been  petitioned  for  during  several 
previous  reigns,  but  although  promised,  were  never  restored.  Suc- 
ceeding monarchs  disregarded  its  provisions,  but  they  were  compelled 
to  reaffirm  the  great  charter.  The  thirty-ninth  chapter  of  that  in- 
strument declares:  ''  All  kydells  (weirs)  for  the  future  shall  be  quite 
removed  out  of  the  Thames  and  the  Medway  and  througli  all  Eng. 
land,  except  on  the  sea  coast''    Thom.  Es.  Mag.  Gh.  81.     This 
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cliai*ter  or  declaration  of  rights  was  confirmed  by  Henry  III,  in 
121G  (id.  112),  and  again  by  the  same  monarch  in  1217  (id.  125), 
and  a  third  time  in  1224-25.  Id.  138.  It  was  also  confirmed  by 
Edward  I,  in  1297,  and  in  each  of  these  confirmations  the  provision 
in  regard  to  weirs  is  in  precisely  the  same  language.  As  illustrating 
the  great  importance  attached  to  the  right  of  fishery,  the  forty-eighth 
chapter  of  the  same  charter  provided:  *^  All  evil  customs  of  forests 
and  warrens,  and  foresters  and  warreners,  *  •  *  water  banks 
and  their  keepers,  shall  immediately  be  inquired  into  by  twelve 
knights  of  the  same  county,  by  oath,  *  *  *  and  within  forty 
days  after  inquisition  is  made  they  shall  be  altogether  destroyed  by 
them,  never  to  be  restored."  Id.  85.  This  author,  in  his  notes 
(page  203),  says,  speaking  of  this  last  provision  of  the  charter:  ''  It 
ordains  that  river  banks  shall  not  be  defended  excepting  at  their 
ancient  places  and  boundaries;  and  its  intent  was,  says  Lord  Coke, 
that  no  owner  of  such  banks  should  in  the  future  so  appropriate  or 
keep  the  rivers  separate  to  himself  as  to  prevent  others  from  fishing 
or  having  passage  at  them."  Sir  Edward  Coke  says  that  Magna 
Charta  and  the  Charta  Foresta  have  ''  been  confirmed,  established 
and  commanded  to  be  put  into  execution  by  thirty-two  several  acts 
of  parliament  in  all; "  and  inasmuch  as  this  provision  in  regard  to 
weirs  seems  to  have  been  embraced  in  all  of  them,  it  establishes 
beyond  all  question  that  the  power  to  control  tlie  exercise  of  the 
right  of  fishery  was  then,  as  it  has  been  ever  since,  regarded  as  of 
national  concern,  and  of  such  public  importance  as  to  form  one  .of 
the  chapters  of  the  Constitution  or  Bill  of  Bights  of  the  British 
people,  maintained  only  by  long  and  bitter  struggles. 

The  first  statute  we  shall  refer  to  is  the  2d  Westminster,  13th 
Edw.  I.  It  provides:  *'The  waters  of  Humber,  Owse,  Trent,  Dove, 
Arre,  Derewent,  Wherfe  (Nid,  Yore),  Swale,  Tese  (Tine,  Eden), 
and  all  other  waters  (wherein  salmons  be  taken),  shall  be  in  defence 
for  taking  salmons,  from  the  Nativity  of  our  Lady  unto  St.  Martin's 
day;  and  likewise,  that  young  salmons  shall  not  be  taken  nor 
destroyed  by  nets,  nor  by  other  engines,  at  mill  pools,  from  the 
midst  of  April  unto  the  Nativity  of  St.  John  the  Baptist;  and  in 
places  (where  as  fresh  waters  be)  there  shall  be  assigned  conserva- 
tors of  this  statute,  which,  being  sworn,  shall  oftentimes  see  and 
inquire  of  the  offenders;  and  for  the  first  trespass  they  shall  be 
punished  by  burning  of  their  nets  and  engines,  and  if  they  offend 
a  second  time  they  shall  be  punished  by  imprisonment  for  a  quarter 
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of  a  year,  and  if  they  offend  a  third  time  they  shall  be  punished  by 
Imprisonment  for  a  whole  year,  and  as  their  trespass  increaseth  so 
shall  their  punishment.''  1  Eug.  Stat,  at  Large,  211.  The  13th 
Richard,  2  G.  19,  contains  similar  provisions.  The  1st  Eliz.  17* 
prevents  the  taking  of  young  fry  or  spawn  of  fish,  and  it  also  pro- 
hibits the  taking  of  various  kinds  enumerated,  under  specified 
lengths.  The  3d  Jac.  1  C.  12,  prohibits  the  erection  of  weirs  at 
specified  places,  or  using  nets  to  destroy  the  fry  or  spawn  of  sea 
fish.  And  there  are  a  number  of  ancient  statutes  that  are  local  to 
counties  or  particular  streams.  There  are  other  statutes  of  the 
same  character  adopted  by  parliament,  on  the  same  subject,  that 
might  be  referred  to.  It  thus  appears  that  the  preservation  and 
the  regulation  of  the  mode  and  time  of  jbaking  fish  was  of  public 
concern,  and  a  proper  subject  of  legislation.  It  is  thus  distinguished 
from  a  mere  private  right  not  within  the  domain  of  legislation. 

But  as  bearing  on  this  question,  as  on  the  question  of  prescription^ 
we  will  refer  to  some  caaes  that  shed  much  light  on  it  In  Weld 
V.  Hornby,  7  East,  195,  Lord  Ellenbobouoh  said:  ''  The  erection 
of  weirs  across  rivers  was  reprobated  in  the  earliest  p^riods  of  our 
law.  They  were  considered  as  public  nuisances.  The  words  of 
Magna  Charta  are,  that  '  all  weirs  from  henceforth  shall  be  utterly 
pulled  down  by  Tkames  and  Medway^  and  through  all  Englandy 
etc.  And  this  was  followed  up  by  subsequent  acts  treating  them 
as  public  nuisances,  forbidding  the  erecfcion  of  new  one«,  and  the 
enhancing,  straitening  or  enlarging  of  those  which  had  aforetime 
existed.  I  remember  that  the  stells  erected  in  the  river  Eden  by 
the  late  Lord  Lonsdale  and  the  corporation  of  Carlisle,  whereby  all 
the  fish  were  stopped  in  their  passage  up  the  river,  were  pronounced, 
in  this  court,  upon  a  motion  for  a  new  trial,  to  be  illegal,  and  a 
public  nuisance.  Now,  here  it  appears  that  previous  to  the  erection 
of  this  complete  stone  weir  there  had  always  been  an  escape  for  the 
fish  through  and  over  the  old  brushwood  weir,  in  which  those  in 
the  stream  above  had  a  right,  and  it  was  not  competent  for  defend- 
ant to  debar  them  of  it  by  making  an  impervious  wall  of  st^ne, 
through  which  the  fish  could  not  insinuate  themselves  as  it  is  well 
known  they  will  through  a  brushwood  weir,  and  over  which  it  is  in 
evidence  that  the  fish  could  not  pass  except  in  extraordinary  times 
of  fiood;  and  however  twenty  years'  acquiescence  may  bind  parties 
whose  private  rights  only  are  affected,  yet  the  public  have  an 
interest  in  the  suppression  of  public  nuisances,  though  of  longer 
Vol.  LIIl  —  82 
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itanding/'  In  the  same  case^  Lawrekce,  J.,  said:  ** There  is  no 
bar  to  the  action  from  any  length  of  possoBsion  in  the  defendant" 
That  case  was  by  an  upper  riparian  proprietor^  and  it  appeared  by 
ancient  deeds  that  for  two  centuries  before  that  time  the  owners  of 
the  mill  and  weir  had  the  right  to  maintain  them,  as  expressed  in 
the  deeds;  nor  did  they  limit  it  as  to  its  height,  nor  the  materials 
of  which  it  should  be  constructed.  It  is  true  in  that  case  the  cause 
of  action  accrued  within  twenty  years,  but  Lord  Ellbkbobouoh 
referred  to  a  case  decided  in  the  King's  Bench,  where  it  was 
held  that  such  obstructions  were  illegal  and  a  public  nuisance,  ^nd 
he  so  announced  the  doctrine  in  the  case  he  was  then  deciding. 
We  are  aware  that  in  comparatiyely  recent  cases  in  the  courts  of 
that  kingdom  the  doctrine  of  Weld  y.  Hornby  has  been  disregarded, 
but  we  prefer  the  exposition  of  the  common  law  in  that  case  to  the 
more  recent  decisions  of  their  courts,  and  are  inclined  to  follow  it 
as  the  better  doctrine. 

In  the  case  of  Eubank  y.  Pence,  5  Litt.  (Ky.)  338,  which  was  a 
condemnation  proceeding  for  the  erection  of  a  mill  and  dam,  the 
court  said:  *'  The  inquest  of  the  jury  taken  under  the  writ  of  ad 
quod  damnum  which  issued  in  this  case,  not  haying  ascertained 
whether  or  not  fish  of  passage  will  in  any  degree  be  obstructed, 
the  court  erred  in  ordering  the  mill  seat  to  be  condemned,  and  in 
giying  permission  to  Pence  to  erect  a  mill.  The  order  therefore 
must  be  reyersed  with  costs,  the  cause  remanded  to  the  court  below 
and  the  inquest  of  the  jury  quashed,''  etc.  The  legislature  of  Ken- 
tucky at  an  early  period  adopted  the  common  law  of  England,  and 
all  statutes  of  the  British  parliament  in  aid  thereof,  and  of  a  gen- 
eral nature  and  applicable  to  the  condition  of  the  people,  passed 
prior  to  the  American  revolution,  with  exceptions  similar  to  our 
statute.  But  concede  this  was  under  a  statute  of  the  State,  still  it 
shows  the  preseryation  of  fish  was  regarded  as  of  such  public  con- 
cern as  to  fall  within  the  domain  of  legislative  power.  If  not  under 
such  an  enactment,  it  must  have  been  under  ancient  British 
statutes. 

In  the  case  of  Stoughion  y.  Bakery  4  Mass.  522  (two  years  subse- 
quent to  the  decision  of  Weld  y.  Hornby,  supra),  Chief  Justice- 
Pabsoks,  in  delivering  the  opinion  of  the  court,  said:  '^But  the 
right  to  build  a  dam  for  the  use  of  a  mill  was  under  several  implied 
limitations.  One  was  to  protect  private  rights  by  compelling  him 
to  make  compensation  to  the  owners  of  land  above,   for  dam- 
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ages  occasioned  by  overflowing  their  lands.  Another  was  to  pro* 
tect  the  rights  of  the  public  to  the  fishery,  so  that  the  dam  must 
be  so  constructed  that  the  fish  should  not  be  interrupted  in  their 
passage  up  the  riyer  to  cast  their  spawn.  Therefore  every  owner 
of  a  water  mill  or  dam  holds  it  on  the  condition,  or  perhaps  under 
the  limitation,  that  a  sufficient  and  reasonable  passageway  shall  be 
allowed  for  the  fish.  This  limitation  being  for  the  benefit  of  the 
public,  is  not  extinguished  by  any  inattention  or  neglect  in  com- 
pelling the  owner  to  comply  with  it,  for  no  laches  can  be  imputed 
to  the  government,  and  afi^ainst  it  no  time  runs  so  as  to  bar  its 
rights."  Another  objection,  he  says,  was  urged  that  if  the  resolu- 
tion was  constitutional,  the  legislature  might  authorize  strangers 
to  enter  without  right  on  the  freehold  or  lawful  possession  of 
another.  To  this  he  answered:  ''This  objection,  supposing 
strangers  enter  without  right,  is  begging  the  question;  for  if  the 
owner  of  the  dam  holds  it  under  the  limitation  mentioned,  that 
limitation  must  extend  to  give  a  right  to  the  government  to  enter 
and  remove  obstructions,  which,  if  not  removed,  would  defeat  the 
limitation/'  This  case  was  followed  by  a  number  of  cases,  among 
others  the  cases  of  Commonwealih  v.  Chapin,  5  Pick.  199;  s.  c,  16 
Am.  Dec.  386,  and  Vinton  v.  Welsh,  9  Pick.  87,  which  recognize 
the  exclusive  right  of  riparian  owners  to  take  fish  on  their  own 
lands,  but  expressly  hold,  as  against  the  public  they  have  no  right 
to  obstruct  their  passage,  and  it  is  expressly  held  that  the  right  is 
under  legislative  control. 

In  the  case  of  Carson  v.  Blazer,  2  Binn.  475;  s.  c,  4  Am.  Dec. 
463,  it  was  held  that  the  common  law  never  prevailed  in  the  State 
of  Pennsylvania,  which  recognizes  the  exclusive  right  of  the  riparian 
owner  to  take  fish  in  a  stream  fiowing  in  front  of  or  bounding  his 
land,  and  such  has  been  the  recognized  doctrine  of  that  tribunal 
ever  since.     It  has  been  followed  by  subsequent  cases  in  that  court. 

In  the  case  of  Hooker  v.  Cummings,  20  Johns.  90;  8.  c,  II  Am. 
Dec.  249,  the  doctrine  of  the  common  law  was  fully  recognized  and 
applied,  and  it  was  said:  ''The  legislature  have  confessedly  the 
right  of  regulating  the  taking  of  fish  in  private  rivers,  and  do  every 
year  pass  laws  for  that  purpose  as  to  rivers  not  navigable  in  any 
sense,  and  which  are  unquestionably  private  property/' 

The  cases  here  referred  to  fully  establish  the  doctrine  that  what- 
ever the  private  right  of  taking  fish  in  streams  fiowing  over  a  man's 
land,  it  is  under  the  limitation  that  its  exercise  may  be  regulated 
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and  controlled,  as  public  necessity  may  require,  and  they  clearly 
announce  the  rule  that  their  free  passage  may  be  secured  by  enact- 
ment, or  it  is  secured  by  the  common  law. 

As  early  as  in  1807  the  territorial  legislature  of  Indiana  adopted 
an  act  for  the  purpose  of  preserying  fish  in  our  waters,  this  State 
then  being  a  portion  of  that  territory.  The  act  proyided  for  the 
condemnation  of  mill  seats  by  a  writ  of  ad  quod  damnum.  It 
required  the  jury  impanelled,  to  assess  damages  by  reason  of  con- 
structing the  mill  dam;  also  to  inquire  whether,  and  to  what  extent, 
fish  of  passage  or  migration  would  be  obstructed,  and  by  what  means 
such  obstruction  could  be  preyented.  This  law  was  in  force  when 
our  territorial  goyemment  was  organized.  The  proyision  in  rela- 
tion to  fish  was  dropped  out  when  the  laws  were  reyised,  after  the 
State  goyemment  wad  organized,  and  only  restored  by  the  act  to 
which  this  is  an  amendment.  In  1817  the  territorial  legislature  , 
passed  an  act  authorizing  Ezra  Owen  to  erect  a  dam  in  the  Kaskas- 
kia  riyer,  for  the  purpose  of  taking  fish.  It  contained  a  proyision 
that  the  dam  should  not  obstruct  the  passage  of  fish  or  ordinary 
nayigation.  Sess.  Laws  1817-18,  2G.  This  act  was  retained  in  the 
reyision  of  1819.  Laws,  351.  It  is  thus  seen  that  in  that  early 
period  of  our  history  the  legislatiye  branch  of  our  goyemment 
claimed  and  exercised  the  power  of  preserying  the  fish  in  our  waters. 
At  that  time  it  appears  the  exencise  of  the  power  was  regarded  as  an 
inherent  and  unquestioned  function  of  legislation. 

But  if  any  doubt  existed,it  is  remoyed  by  the  twenty-second  section 
of  article  4  of  our  present  Constitution.  It  proyides  that  the  general 
assembly  shall  not  pass  local  or  special  laws  in  a  number  of  enumer- 
ated cases,  and  among  the  cases  enumerated  is  'Hhe  protection  of 
game  and  fish."  This  unmistakably  recognizes  the  power  as  then 
eating,  and  undeniably  authorizes  its  exercise.  This  must  end 
all  dispute  as  to  the  power.  This  limitation  of  the  power  of  the 
legislature  in  all  of  the  cases  enumerated  refers  to  matters  of  a  pub- 
lic nature,  and  among  them  is  the  protection  of  fish,  which  was 
regarded  so  important  to  the  public  that  the  legislature  was  restricted 
and  preyented  from  granting  by  special  or  local  law,  any  priyileges 
or  exemption  from  a  general  law.  It  was  esteemed  too  important 
a  public  interest  to  permit  any  person,  eyen  with  the  consent  of  the 
legislature,  to  escape  from  conforming  to  any  general  law  which 
should  be  passed  on  the  subject. 

All  must  admit  that  from  the  remotest  times  game  has  been  the 
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subject  of  protection  by  legislation  in  Great  Britain,  and  in  this 
country  since  its  settlement;  nor  has  any  one  until  recently  ques- 
tioned the  constitutional  power  to  adopt  such  laws,  and  our  Con- 
stitution places  both  the  preservation  of  game  and  fish  on  the  same 
basis  and  equality.  There  is  no  question  that  more  concerns  the 
public  than  an  abundant  supply  of  cheap  and  healthy  food.  In  a 
densely  populated  country  it  is  the  all  absorbing  question  that  en- 
gages  the  attention  of  its  people  and  the  govemment.  It  is  the 
basis  of  the  happiness,  prosperity  and  contentment  of  all  peoples. 
And  with  our  unparalleled  increase  of  population,  vast  as  is  our 
domain,  in  a  generation  more  it  will  become  the  all  absorbing  eco- 
nomical question  for  the  government  to  solve.  Even  now  in  some 
portions  of  the  Union  it  is  taxing  the  energy  of  the  people  and  the 
wisdom  of  statesmen  to  a  high  degree,  to  provide  against  pinching 
want;  and  it  must  be  obvious  to  all  that  the  question  of  the  increase 
of  the  supply  of  food,  and  the  preservation  of  the  sources  of  its 
supply,  are  matters  of  the  highest  public  concern.  There  are  few 
if  any  questions  that  should  attract  the  attention  of  the  law-makers 
to  a  greater  extent,  because  of  its  public  importance.  All  will  con- 
cede the  vast  importance  of  the  commercial  and  manufacturing 
interests  of  the  country,  and  in  recognition  of  their  importance 
these  interests  have  received  aid  and  protection  from  the  govern- 
ment; but  no  one  can  say  they  are  of  paramount  importance  more 
than  an  abundant  supply  of  cheap  food  for  the  people,  nor  should 
the  sources  of  such  a  supply  be  sacrificed  to  either  or  both  of  the 
other  great  interests.  Commerce,  manufactures  and  trade  concern 
the  opulent  or  persons  in  easy  circumstances,  but  the  supply  of  food 
vitally  concerns  the  struggling  masses,  upon  whose  labor  the  other 
interests  are  wholly  dependent.  Their  labor  is  indispensable  to  the 
very  existence  of  commerce,  manufactures  and  trade,  and  their 
interests  and  wants  are  of  as  essential  importance,  and  are  as  worthy 
of  the  protection  of  the  government  as  the  others.  The  interests 
of  an  owner  of  a  mill  or  factory  do  not  require  the  sacrifice  of  this 
great  public  interest  by  strained  construction  or  refined  distinctions. 
Its  regulation  is  manifestly  as  public  in  its  character  as  many  others 
that  have  always  been  under  legislatrve  control,  and  never  chal- 
lenged or  even  questioned. 

We  now  come  to  the  consideration  of  the  effects  and  consequences 
of  holding  that  private  individuals  may  acquire  prescriptive  rights 
against  the  publia    If  such  a  doctrine  were  to  obtain,  it  would 
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amount  to  a  repeal  of  this  law.  All  the  riparian  owners  on  everj 
stream  in  the  State  and  many  others  could  prove  that  they  and  their 
ancestors  had  for  more  thlm  twenty  years  maintained  weirs,  and 
used  seines,  nets  and  other  prohibited  devices  for  the  destruction 
of  fish.  If  the  claim  of  such  prescriptive  rights  should  be  sustained, 
then  all  the  fish  in  our  streams  would  soon  be  destroyed,  and  the 
production  of  food  decreased  perhaps  millions  of  dollars  annually, 
and  other  food  enhanced  in  price,  so  as  to  become  oppressive  to  the 
poor  and  struggling  masses  —  and  the  question,  for  these  reasons, 
will  annually  grow  in  importance  with  our  unparalleled  increase  of 
population.  No  one  has  qaestioned  the  power  of  government  to 
protect  cattle,  sheep  and  hogs  from  disease,  or  the  power  to  pass 
and  enforce  restrictions  for  their  preservation  for  food  for  the  great 
mass  of  the  people.  This  may  not  be  so  important  an  interest  as 
either  of  the  others,  but  there  is  no  doubt  it  is  of  great  public  con- 
cern. The  legislature  has  the  power,  and  is  charged  with  the  duty, 
of  passing  all  laws  for  the  preservation  of  the  people  and  their 
morals,  and  to  adopt  all  measures  for  the  general  welfare,  and  this 
law  is  eminently  adapted  to  produce  such  results.  At  the  ancient 
common  law  it  was  regarded  as  within  legislative  power  to  prevent 
the  forestalling,  regrating  and  engrossing  of  food,  and  they  wero 
prohibited  by  statute,  for  the  protection  of  the  people  against  unjust 
exactions  in  the  price  of  food.  If  such  were  objects  of  legislation, 
then  the  preservation  and  increase  of  this  article  of  food  must  nec- 
essarily be  of  great  public  as  contradistinguished  from  private 
interest 

The  act  of  1857  does  not  possess  a  single  ingredient  of  a  charter 
for  a  corporation.  It  does  not,  in  the  remotest  degree;  refer  to  a 
corporation,  or  confer  the  slightest  corporate  powers  or  franchises, 
or  any  thing  which  can  be  tortured  into  a  grant  of  such  franchises. 
If  the  courts  may  torture  that  act  into  a  charter,  or  hold  that  plain- 
tiff in  error  is  a  corporation,  then  it  might  be  held  that  almost  any 
law  on  the  statute  book  is  a  charter,  and  creates  a  corporation.  To 
so  hold  in  this  case  would  be  to  disregard  all  definitions,  distinctions 
and  relations  of  things.  It  surely  is  not  expected  that  this  or  any 
other  court  could  so  hold.  Jt  is  so  palpable  that  the  act  is  not  a 
charter,  it  is  useless  to  search  for  authorities,  as  no  one  before,  we 
presume,  ever  conceived  such  an  idea. 

On  thorough  examination  and  earnest  reflection,  we  are  impelled 
to  the  conclusion  that  the  general  aasemblv  exercised  legitimate 
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and  constitational  power  iu  the  adoption  of  the  act  of  1879,  and 
did  not  thereby  deprive  plaintiff  in  error  of  any  right  of  property 
or  privilege.  Nor  did  or  could  he  acquire  a  prescriptive  right 
against  the  public.  We  for  these  reasons  conclude  that  this  is  one 
of  the  great  purposes  for  which  the  State  government  was  brought 
into  existence,  and  the  legislature  has  no  competent  authority  to 
permanently  grant  or  barter  it  away.  That  it  may  suspend  the 
right,  and  license  persons  to  oreate*8uch  nuisances,  none  can  deny; 
but  the  license  may  be  revoked  at  will,  as  the  licensee  acquires  no 
vested  rights  under  the  license.  This  power  can  only  be  destroyed 
or  withheld  by  the  people  when  framing  and  adopting  a  Constitu- 
tion. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court  h^ 
low  is  affirmed. 

JudgmmU  ofirmetL 

DiOKXY,  J.,  diawnting. 
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FUiDBB  y.  OoLUXBiA  AND  Gresstillb  Bailboad  GOMPAJTr. 

on  8.  C.  86.) 

Carri&r  —  eanneeUng  iine$  of  raUroad  — JaitU  eoniraet — boffffoffem 

The  sale  of  a  thiongh  ticket  oyer  two  connecting  railroads  is  not  evidence  of  a 
Joint  contract  by  which  the  second  is  liable  for  the  loss  of  baggage  bj  the 
first.* 

ACTION  for  loss  of  baggage.     The  opinion  states  the  case.     The 
defendant  had  judgment  below 

Andrew  Crawford,  for  appellant. 

Pope  <&  HaskeU,  contra. 

McIvER;  J.  The  plaintiff  brings  this  action  to  recover  damages 
for  the  loss  of  her  trunk  and  its  contents  while  trayelling  over  a  line 
of  connecting  railroads,  of  which  the  defendant  is  one  from  Atlanta 
(Georgia,  to  Columbia^  South  Carolina.  The  material  allegations  of 
her  complaint  are  as  follows  :  '^  That  during  the  month  of  Decem- 
ber, 1881,  and  on  or  about  the  twenty-seyenth  day  thereof «  she  was 

*  To  same  effect,  BdUiday  v.  Kansas  OUp,  etc.,  Ry.  Go,  (74  Mo.  169),  41  Am. 
Rep.  809;  see  alaOp  MotU.  d  Bufa/ula  R,  Oo,  y.  Chdwr.CJfi  Ala.  578),  51  Am. 
Bep.  488. 
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1^  paasenger  on  board  of  a  train  which  left  Atlanta  that  day  over 
the  Atlanta  and  Charlotte  Air  Line  railroad,  she  having  purchased 
.a  ticket  from  that  point:  to  Columbia,  South  Carolina,  by  way  of 
the  Atlanta  and  Charlotte  Air  Line  railroad  over  the  Columbia  and 
OreenyiUe  railroad/'  Next  follows  an  allegation  'Hhat  while 
^travelling  over  the  lines  of  road  and  along  the  route  provided  by 
the  terms  of  her  ticket,  at  the  time  indicated  in  the  foregoing  para- 
graph, the  said  railroad  officiak  took  charge  of  this  plaintiff's  bag- 
gage, to-wit,  a  sole-leather  trunk,  *  *  which  said  trunk  from 
that  time  has  never  been  restored  to  the  owner  thereof,  although 
repeated  demands  have  been  made  for  its  restoration."  And  finally 
it  is  alleged  :  *'  That  although  this  plaintiff  and  her  baggage  were 
carried  for  hire,  yet  these  defendants  not  regarding  their  duty  did 
not  use  proper  care  therein,  but  by  the  negligence  and  improper 
conduct  of  their  servants  said  trunk  and  contents  were  wholly  lost 
to  the  damage  of  the  plaintiff  $800." 

For  a  defense  to  this  action  the  defendant  insists,  first,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  this  defendant;  second,  upon  a  general  denial  of  the 
allegations  of  the  complaint  abo.ve  set  forth;  third,  that  defendant 
never  undertook  to  carry  and  deliver  the  trunk  alleged  to  have  been 
lost  and  that  the  same  had  never  been  delivered  to  or  received  by 
defendant 

The  testimcmy  adduced  on  the  part  of  the  plaintiff  is  fully  set 
out  in  the  '*  Case,"  and  was  to  the  effect  that  the  plaintiff,  by  her 
agent,  bought  a  through  ticket  from  Atlanta  to  Columbia;  that 
the  baggage  master  in  Atlanta  was  requested  to  check  the  trunk 
in  question,  along  with  other  baggage  belonging  to  the  party  with 
whom  the  plaintiff  was  travelling  to  Columbia,  who  replied  that  he 
had  no  through  checks,  but  that  it  was  all  right,  and  they  would 
go  through  to  Columbia  all  right,  and  wrote  something  on  the 
trunks;  that  the  trunk  in  question  was  first  missed  at  Seneca  city, 
and  has  not  been  seen  since,  the  witness  saying,  ^'  To  the  best  of 
my  knowledge  it  was  not  put  on  the  Columbia  and  Oreenville 
train;"  that  there  was  a  connection  of  roads  from  Atlanta  to 
Columbia  by  way  of  the  Atlanta  and  Charlotte  Air  Line  road  over 
the  Columbia  and  Oreenville  road  during  the  time  of  the  alleged 
loss  of  the  trunk;  that  through  tickets  were  sold  over  this  route 
from  Atlanta  to  Columbia,  and  vice  versa;  that  the  several  roads  of 
the  line  received  oompensation  from  the  gross  amount  for  which 
V0L.LIII  — 88 
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the  through  ticket  sold  according  to  the  number  of  miles  trayelled 
ion  each  of  the  roads;  that  there  was  an  arrangement  existiiig 
among  these  roads  composing  this  line  of  trarel  haying  in  yiew  the 
iiiyerting  of  trayel  from  other  lines  which  stretched  ont  from 
Atlanta  to  the  same  point;  that  A.  Pope  was  the  general  passenger 
agent  of  this  line  of  roads,  and  had  yery  large  powers  in  relation  to 
matters  of  passenger  trayel  and  their  baggage;  that  he  had  author- 
ity to  bind  the  roads  in  matters  relating  to  his  department,  but 
oould  not  oyerride  the  authority  of  the  presidents  of  the  several 
roads,  under  whose  authority  he  made  the  rates  of  transportation 
at  important  points;  that  said  A.  Pope,  in  replying  to  a  letter  of 
plaintiffs  counsel,  stated  that  a  search  for  the  missing  trunk  was 
being  conducted  under  the  direction  of  the  general  baggage  agent, 
and  that  ^*  if  a  liability  is  established  upon  either  one  of  the  roads 
at  interest,  yiz.,  the  A.  &  C.  A.  L  or  G.  ft  C.  R.  B.,  a  properly 
audited  claim  for  the  yalue  of  the  trunk  will  be  promptly  paid." 

At  the  conclusion  of  this  testimony  on  behalf  of  the  plaintiff,  a 
nonsuit  was  moyed  for  and  granted,  upon  the  ground  that  *'  there 
was  a  total  failure  to  proye  any  liability  of  the  defendant  company, 
as  the  loss  had  been  proyed  to  haye  occurred  before  defendant's  line 
was  reached,  and  that  there  was  jio  eyidence  of  any  contract  by 
which  defendant  could  be  held  liable  for  loss  of  baggage  on  other 
lines." 

The  plaintiff  appeals  upon  the  following  grounds:^''!.  That  the 
railroads  constituting  the  line,  yiz.,  the  Atlanta  and  Charlotte  Air 
Line  and  the  Columbia  and  Oreenyille  railroads  were  joint  con- 
tractors for  the  carriage  and  deliyery  of  passengers  and  their  bag- 
gage, and  as  such  responsible  for  the  loss  of  the  latter.  2.  That  it 
was  proper  practice  to  sue  the  Columbia  and  Oreenyille  Railroad 
Company  for  the  loss  as  proyed  in  this  action,  they  being  one  of 
the  contractors.  3.  That  there  was  abundance  of  testimony  in  the 
cause  sustaining  the  foregoing  exceptions  which  should  haye  been 
submitted  to  the  jury  for  them  to  pass  upon."  The  remaining 
ground  of  appeal,  haying  been  abandoned,  need  not  be  stated. 

It  is  quite  clear  that  the  Circuit  judge  was  entirely  right  in  hold- 
ing that  there  was  an  entire  failure  to  proye  any  independent 
liability  on  the  part  of  the  defendant  company,  for  there  was  not 
only  no  testimony  tending  to  show  that  the  missing  trunk  had  ever 
been  deliyered  to  or  receiyed  by  defendant,  but  the  plaintiff's  own 
witness  testified  that  the  trutik  was  missed  at  Seneca  city^  befoi^ 
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reaching  defendant's  line,  and  that  to  the  best  of  his  kno#ledg)e  it 
was  not  put  on  the  Columbia  and  Oreenville  train.  The  correct- 
ness of  this  seems  to  be  recognized  by  the  appellant,  for  in  her 
exceptions  the  only  point  she  makes  is  that  the  defendant  was  a 
joint  contractor  with  the  Atlanta  and  Charlotte  Air  Line  railroad, 
to  whom  the  trunk  was  delivered,  and  as  such  liable  for  the  negli-^ 
genoe  of  that  company;  or  at  least  that  there  was  sufficient  evidence 
of  such  joint  contract  to  require  that  the  question  should  have  been 
submitted  to  the  jury. 

The  first  and  fundamental  difficulty  in  the  way  of  the  plaintiff 
seems  to  us  to  be  this,  that  there  was  no  allegation  in  her  com- 
plaint of  any  such  joint  contract,  and  no  allegation  that  the  tinink 
in  question  was  ever  delivered  to  or  received  by  the  defendant  com- 
pany, and  hence  the  complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  defendant,  and  for  that 
reason  should  have  been  dismissed.  But  even  assuming  that  the 
complaint  did  contain  such  allegations,  we  think  that  there  was  an 
utter  lack  of  evidence  to  sustain  either  allegation.  As  we  have 
already  said,  there  was  not  only  no  evidence  to  sustain  the  last 
mentioned  allegation,  but  the  testimony  distinctly  disproved  it. 
So  that  the  only  inquiry  is  whether  there  was  any  evidence  tending 
to  show  a  joint  contract  between  these  railroad  companies  whereby 
the  one  should  become  responsible  for  the  default  of  the  other.  We 
have  looked  in  vain  through  the  testimony  for  any  such  evidence. 

Surely,  the  fact  that  through  tickets  were  sold  from  Atlanta  to 
Columbia  and  from  Columbia  to  Atlanta  affords  no  such  evidence. 
Through  tickets  are  oftentimes  intended  as  much,  if  not  more,  for 
the  convenience  and  advantage  of  the  travelling  public  as  for  that 
of  the  railroads  over  which  they  are  sold;  and  if  the  principle 
should  be  established  that  the  sale  of  through  tickets  over  a  line  of 
connecting  railroads  constituted  evidence  of  a  joint  contract  between 
such  roads  whereby  one  would  become  responsible  for  the  defaults 
of  another,  the  effect  would  doubtless  prove  very  injurious  to  the 
interests  and  convenience  of  the  travelling  public.  For  if  such  were 
the  rule,  railroad  companies  would  not  be  very  likely  to  make  these 
arrangements  so  conducive  to  the  comfort  and  convenience  of 
passengers,  as  the  effect  would  be  to  make  each  of  the  companies 
oompoeing  the  line,  no  matter  how  long  it  may  be,  guarantors  of 
the  conduct  of  each  of  the  other  companies.  A  passenger  buying 
•  through  ticket  from  Columbia  or  New  Orleans  to  New  York, 
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and  sustaining  some  loss  or  damage  somewhere  along  the  route, 
might  bring  his  action  against  the  richest,  best  equipped,  and  most 
carefully  managed  railroad  constituting  a  portion  of  the  line,  and 
recoyer  damages  from  it,  when  in  fact  his  loss  or  damage  was  sus- 
tained while  trayelling  oyer  a  link  in  the  line  owned  by  a  totally 
insolyent  corporation,  in  bad  order  and  carelessly  managed. 

But  we  need  not  discuss  the  question,  for  we  think  that  the  point 
has  been  distinctly  ruled  in  the  yery  case  so  much  relied  on  by 
appellant,  Bradford  y.  South  Carolina  R.  Co^  7  Rich.  201.  Nor 
do  we  think  that  there  was  any  thing  in  the  other  eyidenoe  adduced 
tending  to  show  any  such  joint  contract  between  these  companies 
as  would  make  one  liable  for  the  defaults  of  the  other.  All  of  the 
eyidence  is  entirely  consistent  with  the  idea  that  the  only  arrange- 
ment between  these  companies  was  the  usual  one  for  the  sale  of 
through  tickets,  whereby  passengers  would  be  attracted  to  the  line 
composed  of  these  different  railroads,  for  their  owii  conyenienoe, 
and  none  of  it  points  to  the  assumption  of  any  joint  liability. 

The  case  of  Bradford  y.  8(mth  Carolina  R,  Co.,  supra,  mainly 
relied  upon  by  appellant,  differs  materially  from  this  case.  In  the 
first  place,  there  was  in  that  case  a  distinct  allegation  that  the 
seyeral  companies  composing  the  line  from  Cltattanooga  to  Charles- 
ton were  joint  contractors,  and  the  testimony  principally,  if  not 
solely,  relied  upon  by  the  court  as  sufficient  to  establish  such  joint 
contract  was,  not  the  through  receipt  which  the  courts  said  would 
not  be  sufficient  to  establish  it,  but  the  fact  that  the  defendant 
company  had  published  an  adyertisement,  in  which  they  announced 
to  the  public  that  *'  by  a  recent  arrangement  between  the  South 
Carolina,  the  Oeorgia,  and  Western  and  Atlantic  railroads,  a 
through  ticket  for  f i*eight  on  cotton  has  been  made  from  Chatta- 
nooga, Tenn.,  to  Charleston,  S.  C,  at  the  rate  of  sixty-fiye  cents 
per  100  lbs.  It  is  highly  necessary,  in  order  to  insure  correctness 
in  the  transaction  of  this  business,  that  the  agent  of  the  South 
Carolina  railroad  at  Hamburgh  should  be  aware  of  the  number  of 
bales  and  marks  of  each  shipment.  Shippers  are  therefore  earnestly 
requested  to  take  duplicate  receipts;  one  of  which  must,  in  all 
cases,  be  forwarded  per  mail  to  the  aboye-named  agent,  in  order  t$ 
fix  responsibility  on  this  company.  With  these  precautions,  the 
business  can  and  will  be  transacted  mutually  satisfactory  to  all  con- 
cerned. I%e  roads  pledge  themselves  to  giye  all  practicable  dispatch 
to  ootton  intrusted  to  them  for  transportation." 
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The  words  which  we  haye  italicized  in  the  foregoing  advertise- 
ment  showed  very  clearly  that  there  was  a  joint  contract^  and 
certainly  the  South  Carolina  Railroad  Company,  in  the  face  of 
these  words,  could  not  deny  it  The  evidence  showing  that  dupli- 
cate receipts  had  been  forwarded  to  the  agent  at  Hamburg,  and 
thus  the  condition  upon  which  the  liability  of  the  defendant 
company  was  to  attach  having  been  performed,  that  company  could 
not  deny  it,  even  though  the  testimony  seemed  to  show  that  the 
damage  to  the  cotton  in  question  was  sustained  before  it  reached 
the  South  Carolina  railroad;  for  that  company  had,  by  the  terms 
of  its  advertisement,  in  effect,  agreed  that  its  responsibility  should 
be  fixed  so  soon  as  one  of  the  duplicate  receipts  had  been  forwarded 
to  its  agent  at  Hamburg,  which  was  done.  The  court  therefore 
properly  held  that  the  evidence  was  quite  sufficient  to  require  that 
the  question  as  to  whether  there  was  a  joint  contract  should  be 
submitted  to  the  jury.  But  in  this  case  we  find  no  such  testimony, 
and  we  see  no  error  on  the  part  of  the  Circuit  judge  in  granting 
the  nonsuit. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

SiMPSOK,  C.  J.,  oonourred  generally,  but  MoQowajt,  J.,  only  in 
flie  result 
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cn&o.stt.) 

Mottgaffe-^ehattd—  ''  inttrutMnt  in  natwn  ^^ 

A  merehant  bought  an  iron  safe,  with  his  name  painted  on  it,  and  gave  In  pay. 
ment  notes,  specif  jring  that  "  in  aooordance  with  the  terms  of  an  agreement 
for  the  parchaae  of  the  safe,  said  vendors  do  not  part  with  any  title  thereto 
nntil  the  purchase-money  has  been  f  uUy  paid."  HM,  that  the  notes  were 
"  instraments  in  the  nature  of  a  mortgage,"  under  the  statute,  and  required 
to  be  recorded  to  be  valid  as  against  subsequent  creditors  or  paichasers  in 
good  faith. 

ACTION  to  recover  personal  property.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

James  P.  Islar  and  S.  Dihbie,  for  appellants. 

Jk  Drmnlle  S  Olover^  contra. 
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McGk)WAK,  J.  This  was  an  action  for  the  recovery  of  poBaeseiony 
and  for  damages  for  the  detention,  of  one  patent  Champion  Iron 
Safe,  claimed  by  the  plaintiffs,  valued  at  $105.69,  and  alleged  to  be 
illegally  detained  by  the  defendant,  Peter  G.  Gannon.  It  appeared 
that  in  August,  1880,  the  plaintiffs  sold  the  safe  to  one  E.  S.  OriflSn 
for  $105.63,  payable  January  1  and  April  1,  1881.  The  plaintiffs 
delivered  the  safe  to  the  purchaser,  with  the  name  '^  E.  S.  Griffin  " 
conspicuously  painted  on  it.  Notes  were  given  for  the  purchase- 
money,  with  a  condition  embodied  in  these  words:  '^This  note 
having  been  given  to  said  Herring  &  Co.  in  part  payment  for  a  safe, 
and  in  accordance  with  the  terms  of  an  agreement  for  the  purchase 
thereof,  said  Herring  &  Co.  do  not  part  with  any  title  thereto  until 
the  purchase-money  has  been  fully  paid." 

Some  time  after  the  purchase  of  the  safe,  and  while  it  was  in  his 
possession,  the  said  GriflSn  contracted  debts  with  Steffens  &  Werner 
and  P.  H.  Hanes  ft  Co.,  who  had  no  notice  whatever  of  the  claim 
of  Herring  &  Go.  to  the  safe.  These  creditors  sued  Griffin,  and 
recovered  judgment  against  him,  having  in  the  meantime  attached 
the  safe,  which  was  Bold  by  the  sheriff  under  an  order  of  court  in 
said  process.  At  the  time  of  the  sale,  the  sheriff  had  been  notified 
dplaintifb'  claim,:  but  no  puHic  notice  was  given  of  It  on  the  day 
of  sale.  James  F.  Izlar,  Esq.,  who  had  also  heard  of  the  claim  of 
plaintiffs,  became  the  purchaser  at  the  price  of  $55,  which  was  paid 
upon  the  judgments  of  said  creditors.  Izlar  afterward  sold  and 
delivered  the  safe  to  the  defendant,  who  was  sued  for  the  same. 

The  Circuit  judge  charged  the  jury  that  the  condition  on  the 
note  being  in  writing  was  effective  ''not  only  between  the  parties, 
but  as  to  all  other  persons  whatsoever;  that  at  the  time  this  con- 
tract was  made,  the  law  did  not  require  that  it  should  be  recorded, 
or  that  notice  should  be  giyen  of  its  existence."  Under  this  charge, 
the  jury  found  a  verdict  for  the  plaintiffs,  and  the  deJFendant  appeals 
to  this  court  upon  the  following  exceptions: 

1.  ''  Because  it  being  in  evidence  that  one  E.  S.  Griffin  purchased 
the  safe  from  the  plaintiffs,  and  gave  for  the  purchase-money 
thereof  two  notes,  to  each  of  which  was  added  the  condition  (as 
belore  Btated]i  wd  thereupon  the  safe  was  delivered  to  him,  with 
his  name,  E.  S.  Griffin,  conspicuously  painted  thereon,  and  remained 
in  the  possession  of  the  said  Griffin  until  seized  under  an  attach- 
ment at  the  suit  of  subsequent  creditors  of  the  said  Griffin,  his 
honor,  the  presiding  judge,  erred  in  instructing  the  jury  that  at  the 
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time  this  contract  ^as  made,  the  law  did  not  require  that  it  should 
be  recorded,  or  that  notice  should  be  given  of  its  existence." 

2.  '^  Because  his  honor  erred  in  instructing  the  jury  that  such  a 
contract,  at  the  time  aboye-mentioned,  was  valid  against  subsequent 
purchasers  for  valuable  consideration  without  being  recorded  or 
actual  notice." 

3.  *'  Because  his  honor  erred  In  instructing  the  Jury  that  the 
decision   in   Talmadge  v.   Oliver  must  necessarily   conclude  this 


case." 


Oonditional  sales  of  personal  property  delivered,  annexing  a  secret 
condition  to  a  visible  transaction  appearing  to  the  world  uncondi- 
tional, gave  rise,  for  many  years,  to  much  discussion  and  some  differ- 
ence of  opinion  in  our  courts.  It  maybe  safely  stated  that  there  was  a 
general  concurrence  that  such  contracts  might  be  enforced  between 
the  parties  who  made  them;  but  as  possession  is  prima  facie  evi« 
dence  of  title  in  relation  to  personal  property,  there  were  obvious 
difficulties  as  soon  as  they  touched  the  rights  of  subsequent  cred- 
itors and  bona  fide  purchasers,  who  dealt  with  the  apparent  owner 
on  the  faith  of  title,  springing  from  his  unexplained  possession. 
Such  conditions  in  sales,  whether  verbal  or  in  writing,  were  held 
valid  as  to;  the  parties  themselves  and  their  subsisting  creditors 
down  to  1839.  See  Dupree  y.  ffamngton,  Harp.  391;  Reeves  v. 
HarriSf  and  Bailey  v.  JenntngSy  1  BaiL  563.  But  in  that  year  was 
decided  by  a  diyidpd  court  the  case  of  Bewneti  v.  Stms,  Rice,  426, 
which  may  be  reg9,rded  as  the  leading  case  in  sustaining  such  secret, 
conditions,  as  it  went  so  far  as  to  hold  that  there  was  really  no  dif- 
ference  between  a  verbal  and  written  condition,  and  in  that  case 
sustained  one  that  was  merely  verbal. 

That  case  however  expressly  excepted  and  reserved  the  question 
as  to  subsequent  creditors  and  bona  fide  purchasers.  In  delivering 
the  judgment  of  the  majority  of  the  Court  of  Errors,  Judge  Earlb 
said:  '^It  is  a  remarkable  coincidence  in  all  the  cases,  beginning 
with  Dupree  v.  Harrington,  supra,  down  to  the  case  under  considera- 
tion, that  neither  the  rights  of  subsequent  creditors  nor  the  rights 
ol  subsequent  purchasers  without  notice  are  at  all  involved.  *  *  * 
In  regard  to  subsequent  creditors,  it  will  be  time  enough  to  provide 
for  them  when  they  complain.  Whenever  the  vendor's  right  shal] 
come  in  conflict  with  the  claims  of  those  who  become  creditors  after 
the  transfer  of  possession,  then  the  court  will  endeavor  so  to  modify 
the  rule  or  resbiot  its  operation,  as  to  protect  the  rights  of  bona 
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fide  creditors  who  may  have  trusted  the  supposed  purchaser  on  the 
faith  of  the  property  in  his  possession/' 

In  1839  the  law  was  thus  announced,  with  a  doubtful  judicial 
saving  as  to  the  rights  of  subsequent  creditors  and  bona  fide  pur- 
chasersy  and  immediately  thereafter  the  legislature  (possiuly  moved 
thereto  by  the  decision  in  Bennett  t.  Sims)  interposed  and  passed 
the  act  of  1843,  '^o  amend  the  law  in  relation  to  recording  mort- 
gages and  to  regulate  the  lien  thereof"  (11  Stat.  256),  afterward 
substantially  embraced  in  the  general  registry  act  of  1876,  and  re- 
enacted  as  section  2346  of  the  general  statutes.  This  act  has  three 
sections.  1'he  first  provides  that  ''no  mortgage  or  other  instrument 
of  writing  in  the  nature  of  a  mortgage  of  real  estate  shall  be  valid 
so  as  to  affect  the  rights  of  subsequent  creditors  and  purchasers,  etc, 
unless  the  same  shall  be  recorded,  etc.  The  second  provides  that 
''  no  mortgage  or  instrument  of  writing  in  the  nature  of  a  mortgage 
of  personal  property,  shall  be  valid  so  as  to  affect  the  rights  of  sub- 
sequent creditors  or  purchasers,  etc.,  unless  the  same  shall  be  re- 
corded," etc.  And  the  third  declares  ''  that  every  verbal  agreement 
between  the  vendor  and  vendee  of  personal  property,  whereby  the 
vendor,  who  has  parted  with  the  possession  thereof  to  the  vendee, 
shall  reserve  to  himself  any  interest  in  the  same,  shall  be  null  and 
void  as  to  subsequent  creditors  or  purchasers  for  valuable  considera- 
tion without  notice." 

It  is  insisted  for  the  defendant  that  the  paper  in  contention  here 
is  an  ''instrument  of  writing  m  the  nature  of  a  mortgage,"  which 
by  the  act  was  required  to  be  recorded,  and  not  having  been,  is  null 
and  void  as  to  the  subsequent  creditors  of  Oriffin,  the  vendee.  By 
the  contract,  the  vendors,  who  parted  with  the  possession  of  the 
safe  to  OriflSn,  undertook  to  reserve  to  themselves  an  interest  in 
the  same,  and  therefore  it  is  precisely  such  a  contract  as  is  de- 
nounced by  the  third  section  of  the  act,  and  if  it  were  merely  verbal 
would  certainly  be  void.  But  as  it  is  in  writing  the  question  is, 
whether  it  is  such  an  "  instrument  in  the  nature  of  a  mortgage  "  as 
is  required  to  be  recorded  by  the  second  section  of  the  act.  It  is 
plam  that  the  purpose  of  the  act  in  all  its  sections  was  to  protect 
the  rights  of  subsequent  creditors  and  purchasers  against  secret: 
liens,  and  the  third  section  shows  that  such  contracts  as  the  one 
before  us  were  in  the  contemplation  of  the  f ramers  of  the  act.  The 
mischief  aimed  at  was  the  secret  nature  of  the  contract,  not  whether 
it  was  verbal  or  m  vnriting,  as  to  which  distinction,  Judge  EiARLft 


KOVEMBER  TERM,  1883.  665 

Herring  y.  Gannon. 

* 

in  speaking  for  the  Coui*t  of  Errors  in  the  case  of  Bennett  v.  Sims, 
declared  that  he  ''had  tortured  his  faculties  to  conceiye  a  ground 
of  difference^  except  only  as  to  the  facility  and  mode  of  proof." 

There  being  then  in  this  respect  as  to  third  parties  no  difference 
between  a  verbal  agreement  and  one  in  writing,  and  the  legislature 
having  declared  the  former  incapable  of  registry  to  bo  absolutely 
void,  it  would  seem  to  be  the  natural  and  logical  conclusion  that 
as  to  the  latter,  which  is  capable  of  registry,  they  intended  to  ac- 
complish the  same  result  by  declaring  that  it  should  be  void  unless 
recorded.  '  We  think  such  was  the  intention  of  the  act.  As  was 
well  said  by  Judge  Gothban,  in  the  Circuit  decision  of  Lombard 
V.  Black,*  ''  The  plain  purpose  of  the  statute  was  to  render  isccret 
liens  upon  personal  property  ineffectual  as  against  subsequent  cred- 
itors and  purchasers  bona  fide;  and  this  doctrine  finds  sanction  in 
the  very  principles  of  jastice  itself,  especially  in  this,  that  wliere 
one  of  two  innocent  persons  is  to  suffer  loss,  it  should  fall  on  him 
by  whose  conduct  it  was  caused." 

This  view  is  not  only  based  upon  the  express  words  of  the  act 
itself  and  the  principles  of  justice,  but  as  we  conceive  is  supported 
by  the  adjudicated  cases.  The  first  case  tha;t  arose  after  the  passage 
of  the  act  was  that  of  Cochran  v.  Roundirecy  3  Strob.  222.  In  that 
the  condition  was  verbal,  and  although  it  was  made  before  the  act, 
it  was  held  to  be  void.  In  delivering  the  unanimous  judgment  of 
the  court,  Judge  Wardlaw  said*  ''Looking  to  the  dangerous 
nature  of  such  verbal  stipulations  (since  that  time  guarded  against 
by  the  act  of  1843,  which  amounts  to  a  legislative  declaration  con- 
cerning a  debated  point  of  law),  to  the  policy  which  forbids  a  seller 
from  availing  himself  of  a  secret  condition  annexed  to  a  visible 
transaction  that  appears  to  be  unconditional,  whereby  an  innocent 
purchaser  has  been  deluded,  and  to  the  great  advantage  of  having 
an  infiexible  rule  of  law  rather  than  the  uncertain  determination  of 
ft  ]QTy>  this  court  is  unwilling  to  go  beyond  the  case  ot  Bennett  v. 
Sims.  Stopping  where  that  stopped,  we  neld  that  although  the 
condition  may  be  binding  on  Williams,  it  did  not  bind  a  subsequenir 
bona  fide  purchaser  without  notice." 

The  next  case  in  which  the  act  was  referred  to  was  that  ot  McCor- 
kh  V.  Montgomery^  11  Rich.  Eq.  132.  It  is  true  that  was  in  refer- 
ence to  the  somewhat  analogous  doctrine  of  the  equity  of  the  vendor 
at  to  land;  but  in  the  course  of  his  opinion  Chancellor  Dukkik 
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said:  ^' While  something  is  due  to  the  vendor  who  parts  with  his 
property,  not  less  certainly  is  due  to  the  subsequent  creditor  who 
has  trusted  the  ostensible  as  well  as  the  legal  owner  of  the  estate, 
without  any  knowledge  of  a  secret  incumbrance.  Upon  this  subject 
the  language  of  Ohief  Justice  Mabshall  in  BayUy  r.  OreenUafy  7 
Wheat.  46,  is  instructiye:  ^  To  the  world/  says  he,  '  the  vendee  ap- 
pears to  hold  the  estate,  divested  of  any  trust  whatever,  and  credit 
is  given  to  him,  in  the  confidence  that  the  property  is  his  own  in 
equity  as  well  as  law.  A  vendor  relying  upon  this  lien  ought  to> 
reduce  it  to  a  mortgage,  so  as  to  give  notice  of  it  to  the  Vorld.  If 
he  does  not,  he  is  in  some  degree  accessory  to  the  fraud  committed 
on  the  public,  by  an  act  which  exhibits  the  vendee  as  the  complete 
owner  of  the  estate  on  which  he  claims  a  secret  lien.  It  would  seem 
inconsistent  with  the  principles  of  equity,  and  with  the  general 
spirit  of  our  laws»  that  such  a  lien  should  be  set  up  in  a  Court  of 
Chancery  to  the  exclusion  of  htma  fide  creditor.'  It  may  be  added 
that  the  act  of  1843,  requiring  all  mortgages  of  real  estate,  however 
formal  and  perfect,  to  be  recorded  within  sixty  (now  forty)  days, 
may  well  be  regarded  as  a  legislative  declaration  of  the  prohibitory 
policy  of  the  country  against  any  such  secret  liens. '^  • 

The  next  case  in  the  order  of  time  was. that  of  McKntght  v.  Ow^ 
don^  13  Rich.  Eq.  223.  That  was  as.to.a  condition  in  writing  under 
IJie  very  section  oi  the  act  involved  here,  in  which  Mr.  Justice  In- 
QUS  delivered  an  elaborate  and  exhaustive  judgment,  which  n 
absolutely  conclusive  of  the  question  here,  if  the  paper  in  this  case 
belongs  to  the  same  category  as  the  one  in  that  and  must,  as  there,  be 
regarded  as  an  '^instrument  of  writing  in  the  nature  of  a  mort^ 
gage.''  Upon  that  point  we  have  no  doubt.  The  paper  in  that 
case  was  in  these  words:  ''For  the  full  and  better  securing  of  W»' 
O.  McKnight  from  all  liability  for  which  he  may  become  indebted 
as  my  surety  on  my  notes,  etc.,  I  have  bargained,  sold,  and  delivered 
unto  the  said  W.  6.  McK.  my  two  negro  fellows,  Bill  and  James, 
to  have  and  to  hold  the  same  as  his  own  right  and  title,  until  h6 
shall  have  become  relieved  from  all  indebtedness  incurred  as  secur* 
ity  as  aforesaid.''  In  this  case  notes  were  given  with  the  condition 
inserted:  "This  note,  having  been  given  to  said  Herring  ft  Co.  in 
part  payment  for  the  purchase  thereof,  and  in  accordance  with  the 
teims  of  an  agreement  for  the  purchase  thereof,  said  Herring  ft  Co». 
do  not  part  with  any  title  thereto  until  the  purchase  money  has 
been  fully  paid."  Was  not  this  m  all  respect  as  much  a  mortgage  as 
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the  bill  of  sale  to  McEnight  P  Here  was  a  sale  and  delivery  of  the 
property,  marked  with  the  name  of  the  purchaser,  price  agreed  upon, 
and  notes  taken,  bat  with  a  condition  purporting  to  retain  title  in 
the  property  as  a  seonrii^  for  the  purchase-money.  It  is  altogether 
unmeaning  for  the  parties  to  say  that  it  should  not  amount  to  a 
sale,  when  the  transaction  exhibits  every  element  of  a  sale  and 
transfer  of  ownership.  It  seems  to  us  that  the  conditional  note 
was  an  '' instrument  of  writing  in  the  nature  of  a  mortgage." 

The  next  in  order  was  the  recent  case  of  Talniadge  y.  Oliver^  14 
8.  0.  522,  cited  and  relied  on  in  the  court  below.  That  was  a  case 
in  which  the  contract  was  sued  upon  within  the  time  for  recording, 
and  therefore  the  ruling  did  not  touch  the  question  as  to  the  neces- 
sity of  recording.  So  far  as  reference  was  made  to  the  character  of 
the  paper,it  was  not  at  all  in  conflict  with  the  view  here  presented,  but 
on  the  contrary  precisely  in  accord  with  the  cases  above  cited.  The 
chief  justice  in  delivering  the  judgment  of  the  court,  distinctly  der 
dared  the  conditional  contract  to  be  in  the  nature  of  a  mortgage.  He 
said:  "  But  at  all  events,  as  to  this  case  the  agreement  held  by  the 
appellant  may  be  regarded  as  an  equitable  mortgage.  It  has  all 
the  elements  of  a  mortgage.  It  was  to  secure  a  contract.  The 
property  was  designated  and  the  title  reserved  to  insure  the  perform- 
anee  of  the  contract  and  it  is  prior  in  date  to  respondent's  mort- 
gage. True  it  was  not  recorded,  and  being  without  a  witness  there 
might  have  been  some  difficulty  in  having  it  recorded;  but  the 
action  was  commenced  within  the  time  allowed  for  recording,  so 
that  respondent  had  actual  notice  within  the  time.  This  was  suffi- 
cient and  supplied  the  place  of  recording,''  etc.  The  last  paragraph 
shows  conclusively  that  the  question  of  recording  was  not  in  the 
case  and  the  adjudication  rests  on  that  fact. 

Upon  the  whole,  considering  the  time  and  occasion  of  the  passage 
of  the  act  of  1843,  the  state  of  the  law  then  recently  announced  in 
the  case  of  Bennett  v.  8imSy  and  the  policy  of  our  law  as  to  registry, 
as  well  as  its  express  terms  and  the  adjudications  under  it,  we  must 
conclude  that  it  was  intended  to  embrace  such  conditional  sales  as 
the  one  in  this  case,  and  in  that  way  to  cut  up,  root  and  branch, 
all  secret  liens  whether  written  or  verbal,  in  respect  to  the  rights 
of  subsequent  creditors  and  purchasers  for  valuable  consideration 
without  notice. 

The  plaintifb'  ''contract  in  the  nature  of  a  mortgage  "  was  not 
leoQided  as  required,  and  the  only  remaining  question  is  whether 


^  SOUTH  CAROLINA, 

Herring  v,  CSuinon. 

the  def endanty  Gannon^  is  entitled  to  the  protection  given  to  sab- 
sequent  creditors  and  bona  fide  purchasers  within  the  meaning  of 
the  act  of  1843.  It  will  be  obserred  that  the  act  embraces  two  dis- 
tinct classes  of  persons,  yiz.:  subsequent  creditors  and  bona  fide  pur- 
chasers, which  have  no  necessary  connection  with  each  other ;  and 
in  order  to  claim  the  protection  afforded,  it  is  not  necessary  that  a 
party  should  unite  in  himself  the  character  of  both  ;  but  it  is  enough, 
if  he  can  show  that  he  is  entitled  to  the  rights  of  either  a  subsequent 
creditor  or  a  bona  fide  purchaser  without  notice.  It  is  conceded 
in  the  case  that  the  safe  was  seized  and  sold  under  legal  process  issued 
by  subsequent  creditors  without  notice,  and  therefore  it  is  unneces- 
sary to  inquire  whether  Izlar,  the  first  purchaser,  or  Cannon  to 
whom  he  sold,  had  actual  notice  of  plaintiffs'  claim  at  the  time  of 
their  respective  purchases.  The  purchase  at  the  sheriff's  sale  for 
the  benefit  of  suing  creditors^  admitted  to  be  subsequent  creditors 
without  notice,  gave  to  the  purchaser  that  protection  which  is 
extended  to  the  class  to  which  the  creditor  in  execution  belonged, 
whether  he,  the  purchaser,  had  actual  notice  or  not.  As  was  said  by 
Mr.  Associate  Justice  Inous,  in  the  case  of  McKnigM  ▼.  Gordon, 
supra :  '^  To  guarantee  to  one  a  right  to  sell,  and  deny  to  all  others 
a  right  to  buy  would  be  solecism  in  law.  It  would  be  imputing  folly 
as  well  as  mischief  to  the  law  under  such  circumstances  to  say  that  it 
either  permitted  the  (subsequent)  creditor  alone  to  buy  or  precluded 
him  also  as  a  purchaser  with,  though  a  creditor  without  notice/' 

But  without  now  going  into  the  learning  upon  the  subject  of 
notice  to  different  successiTe  purchasers  of  the  same  property,  we 
deem  it  sufficient  to  refer  the  aforesaid  case  of  McKnighi  y.  Gordon 
for  the  argument  and  authorities  upon  the  subject  That  case  is 
so  full  and  clear  and  so  exactly  in  point  that  it  must  be  conclusiye 
of  this.  It  was  there  held  that  the  act  of  1843  protects  from  an 
unrecorded  mortgage  two  distinct  classes  of  purchasers  at  sheriff's 
sales  :  (1)  Those  who  purchase  without  notice,  even  where  the  debt 
was  contracted  before  the  mortgage  was  executed  ;  and  (2)  those 
who  purchase  for  satisfaction  of  debts  contracted  with  a  subsequent 
creditor  without  notice  ;  and  here  it  is  immaterial  whether  the  pur- 
chaser had  notice  or  not."  We  think  the  defendant  is  entitled  to 
the  protection  extended  to  those  who  fall  under  the  second  class 
above  stated,  whether  he  or  his  Tender  Izlar,  had  notice  or  not. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  that  the  complaint  be  dismissed. 
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KcIvER,  J. 9  concurred. 

SiMFSOK,  0.  J.  I  concur  in  this  opinion  on  the  ground  that  the 
paper  in  question  must  be  regarded  as  a  writing  in  the  nature  of  a 
mortgage  of  personal  property  and  therefore  covered  by  the  second 
section  of  the  act  of  184S,  incorporated  into  the  general  statutes. 

Judffm&ni  reversed. 


IkjansnaoY  y.  EnwAK  Phosphaxb  Ooxpavt. 

(ns.  c. fli) 

MkiakB — rtfarmatian — neg^fffenee. 

la  Ilia  abeenoe  of  matiul  mistftke,  fraud  or  concealment,  the  court  will  not 
grant  reformation  of  an  instrument,  even  as  between  the  parties,  where 
the  plaintiff  executed  it  without  reading  it,  it  having  been  sent  to  him 
bj  his  attorney,  and  he  supposing  it  was  a  copy  of  a  different  instrument 
pfevloQsly  executed  bj  him. 

AOTION  for  reformation.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

B.  J.  Whdley  and  A.  T.  Smythe^  for  appellant. 
Robert  Chxeolm  and  B.  O,  Magraih,  contra. 

Sim PSON,  0.  J.  John  Kennerty,  plaintiff,  respondent,  owns  a 
farm  on  Charleston  Neck,  on  which  he  has  for  years  been  engaged 
in  raising  yegetables,  strawberries  and  other  crops  for  the  markets 
of  Charleston,  New  York,  and  other  places.  Since  he  has  been 
engaged  in  this  business,  the  Etiwau  Phosphate  Company,  defend- 
ant, appellant,  has  erected  upon  an  adjoining  plantation  large 
works  for  manufacture  of  commercial  fertilizers,  in  the  preparation 
of  which  quantities  of  sulphuric  acid  are  used,  producing  certain 
gases,  fumes  and  vapors,  very  injurious  to  both  vegetable  and 
animal  life,  and  from  which  great  injury  resulted  to  the  respondent; 
on  account  of  which  he  brought  action  against  the  respondent  and 
recovered  a  verdict  for  the  sum  of  $2,000  and  costs  of  suit. 

From  this  verdict  the  defendant  gave  notice  of  appeal,  pending 
which  negotiations  commenced  between  the  attorneys  of  the  respec- 
tive parties  for  a  settlement  of  the  controversy.  In  the  meantime 
injury  had  resulted  to  the  respondent.     During  these 
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negotiations  an  agreement  was  prepared  by  respondent's  attorney, 
M.  P.  O'Connor,  Esq.,  which  respondent  signed,  in  which,  in  con- 
sideration of  the  amount  of  the  verdict  and  an  additional  sum  of 
$250  to  be  paid  him,  with  the  costs  of  suit  and  the  raising  by 
appellants  of  their  chimneys  through  which  the  gases  and  vapors 
escaped,  twenty-five  feet  higher  than  formerly,  he  accepted  the 
same  as  satisfaction  of  all  damages  up  to  that  time,  and  agreed  to 
discontinue  the  action  then  pending.  It  does  not  appear  whether 
this  paper  ever  went  into  the  possession  of  the  appellanto,  or  that 
they  knew  of  its  execution.  It  is  stated  that  they  never  assented 
to  it. 

After  this  the  negotiations  between  the  attorneys  continued,  of 
which  respondent  alleges  however  that  he  had  no  knowledge,  and 
subsequently,  as  alleged,  respondent's  attorney  sent  him  a  second 
paper  by  his  (respondent's)  son,  who  received  it  directly  from  his 
attorney,  Mr.  O'Connor,  with  the  request  that  he  would  take  it  and 
have  it  signed.  That  the  respondent  supposing,  as  he  alleges,  that 
it  was  not  different  from  the  previous  paper,  signed  and  returned  it 
to  his  attorney.  This  paper,  in  addition  to  the  stipulations  in  the 
first,  contained  a  release  and  waiver  from  all  future  damages  result- 
ing from  the  same  cause  of  which  respondent  had  previously  com- 
plained, and  a  covenant  under  seal  that  he  would  not  thereafter  sue 
the  appellant  company  for  such  damages  as  might  or  would  be 
suffered  by  him  in  the  future.  This  second  paper  was  signed  by 
the  respondent,  in  the  presence  of  T.  Massalon  and  T.  J.  Kennerty, 
June  10,  1876,  and  at  the  bottom  is  indorsed  a  statement,  signed 
by  Mr.  O'Connor,  that  said  deed  of  release  was  read  over  again  to 
John  Eennerty,  and  acknowledged  as  his  deed,  in  his  presence,  and 
dated  June  17,  1876. 

Notwithstanding  these  facts,  the  respondent  avers  in  his  com- 
plaint that  he  supposed  the  second  paper  was  the  same  as  the  first; 
that  he  was  never  consulted  by  his  attorney  as  to  any  change;  that 
he  had  no  knowledge  as  to  the  additional  stipulations;  that  had  he 
been  informed  thereof,  he  would  have  unhesitatingly  refused  to 
execute  any  such  release  or  covenant;  that  he  never  authorized  or 
empowered  his  said  attomy  to  enter  into  any  negotiation,  or  to 
make  any  settlement  embracing  such  stipulations.  He  denies  too 
that  the  release  and  covenant  were  ever  read  over  to  him,  or  that 
he  ever  knew  they  were  contained  in  the  paper  and  subsequently 
when  he  direoted  his  present  attorney,  Mr.  Ohisolm,  to  bring  action 
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for  damages  still  reBolting  to  his  orope,  he  was  informed  by  his  skiA 
attorney  that  defendants  had  such  a  paper.  Under  these  cir- 
cumstances^ the  present  action  was  commenced^  in  which  upon 
allegations  as  above  stated  he  prays  judgment  that  the  said  papeir 
in  the  possession  of  and  held  by  the  defendant  corporation  shall 
be  brought  into  court,  and  the  release  and  coTcnant  be  erased  thercf- 
from,  and  the  same  be  decreed  to  haye  been  inserted  without  the 
authority  of  the  respondent,  and  that  the  defendant  be  enjoined 
and  prohibited  from  using  the  same  to  prevent  the  plaintiff  from 
protecting  his  property  from  damage,  etc.,  and  for  such  further 
relief  as  may  be  proper,  etc. 

At  the  February  term  of  the  court  for  Charleston  county,  upon 
previous  notice,  a  motion  was  made  to  dismiss  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  motion  was  overruled,  and  defendant  was 
granted  leave  to  answer  the  complaint  within  twenty  days.  Leave 
was  also  given  the  plaintiff  to  amend  his  complaint.  By  appeal 
from  this  order,  the  case  is  now  before  us. 

The  main  question  presented  in  the  appeal  is,  admitting  the 
allegations  to  be  true,  are  they  sufficient  as  facts  to  constitute  a 
<>ause  of  action?  A  cause  of  action,  defined  in  a  few  words,  is  a 
pnmary  right  of  one,  either  legal  or  equitable,  invaded  by  another. 
Do  the  facts  alleged  in  this  case  show  such  a  right,  either  legal  6t 
equitable  in  the  plaintiff,  and  that  it  has  been  invaded  by  the 
defendant?  The  right  which  the  plaintiff  claims,  and  for  the  viola- 
tion of  which  he  seeks  redress,  is  to  have  a  certain  paper,  which  he 
acknowledges  he  executed,  reformed  by  striking  therefrom  certain 
stipulations  therein  which  he  alleges  he  did  not  know  the  paper 
contained  when  lie  signed  it,  and  also  to  enjoin  the  defendant  from 
using  it  against  him  in  its  present  form  as  a  defense  to  such  action 
as  he  may  institute  for  the  protection  of  his  property.  His  purpose 
18  to  strike  from  this  paper  above  referred  to  the  release  and  the 
<K>venant  not  to  sue  for  future  damages. 

To  simplify  the  matter  it  is  an  action  to  reform  a  written  instru- 
ment executed  by  the  plaintiff  to  the  defendant.  It  may  be  well 
to  state  here  that  this  paper  seems  to  have  been  executed  in  1876; 
was  soon  thereafter  placed  upon  record  by  the  defendant;  that  the 
stipulations  as  to  the  payment  of  the  money  required  from  the 
defendant,  and  raising  the  chimneys  of  the  works  twenty-five  feet 
higher  thin  formerly,  have  been  complied  with,  and  no  offer  or 
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tender  by  the  plaintiff  of  the  money  back  has  been  made.  It  ii 
alleged  however  that  the  defendants  have  materially  enlarged  their 
works,  and  in  that  respeot  have  violated  the  agreement.  It  may  be 
father  stated  that  some  time  before  the  present  action  the  'plaintiff 
brought  suit  to  enjoin  the  defendant  from  operating  their  wroks. 
In  this  suit  the  paper  now  in  question  was  brought  into  court  by 
the  plaintiff  as  the  basis  upon  which  he  asked  the  equitable  relief 
of  a  perpetual  injunction,  this  paper  as  he  supposed,  having  pre- 
cluded him  from  an  action  on  the  law  side  of  the  court  for  damages. 
In  this  suit  his  complaint  was  dismissed  upon  two  grounds:  (1) 
That  the  action  could  not  be  maintained  until  the  legal  right  upon 
which  the  relief  depended  was  established  on  the  law  side  of  the 
court;  and  (2)  even  with  such  right  established,  or  not  denied, 
there  was  nothing  in  the  case  to  entitle  the  plaintiff  to  be  released 
from  his  covenant  not  to  sue  contained  in  the  said  paper.  See  17 
S.  C.  411. 

With  these  statements,  we  will  recur  to  the  question,  do  the 
facts  alleged  entitle  the  plaintiff  te  have  the  relief  demanded,  or 
any  relief?  Do  they  show  a  right  on  his  part  te  have  the  instru- 
ment in  question  reformed,  or  te  prevent  the  defendants  from  using 
it  as  a  defense  to  any  future  action  for  damages  growing  out  of 
their  phosphate  works,  as  they  stood  when  the  instrument  was 
executed,  leaving  the  paper  as  a  settlement  of  the  previous  case? 

The  cases  in  which  the  question  of  relief  in  equity  may  arise  in 
connection  with  an  instrument  in  writing  executed  by  the  parties 
may  be  divided  inte  several  classes:  1.  Where  there  is  a  mutual 
mistake  as  te  the  facts  upon  which  it  is  based,  or  as  to  the  terms 
and  stipulations  embraced  therein.  2.  Where  one  of  the  parties 
only  is  under  such  mistake,  either  of  the  facts  or  the  stipulations, 
and  such  mistake  has  been  occasioned  by  the  fraud,  deceit  or  impo- 
sition in  any  form  of  the  other.  3.  Where  one  of  the  parties  only 
is  under  such  mistake,  and  this  has  occurred  from  no  fault  of 
the  other,  but  solely  by  the  negligence  or  inattention  of  the  first 
party. 

In  the  first  two  classes,  where  the  mistake  is  made  te  appear  by 
clear  and  competent  testimony,  equity  will  unhesitatingly  afford 
the  necessary  relief,  either  by  reforming  the  paper  or  cancelling  it 
as  the  case  may  require.  In  the  third,  equity  will  refuse  its  aid, 
except  under  very  strong  and  extraordinary  circumstances,  show- 
ing imbecility  or  something  which  would  make  it  a  great  wrong  to< 


NOVEMBER  TERM,  1883.  673 

Kemiertj  ▼.  Etiwan  Phosphate  Company. 

enforce  the  agreement,  and  this  must  be  made  to  appear  by  com- 
petent testimony  of  the  clearest  kind;  the  general,  and  we  might 
say  the  almost  unirersal  rule  being,  as  was  expressed  by  Chancellor 
Daroak,  in  Murrel  v.  Murrely  2  Strob.  Eq.  148;  s.  c,  49  Am. 
Dec.  664,  '^  that  a  party  fully  competent  to  protect  himself,  under 
no  disability,  advised  as  to  all  the  circumstances  by  which  he  may 
be  saved  in  his  rights,  or  in  a  situation  where  he  might  by  due 
diligence  be  so  advised,  not  overreached  by  fraud,  concealment  or 
misapprehension,  nor  the  victim  of  a  mistake  against  which  pru- 
dence might  have  guarded,  has  no  right  to  call  upon  the  courts  to 
protect  him."  Without  incumbering  this  opinion  with  extracts 
and  quotations,  we  think  the  above  principles  will  be  found  laid 
down  by  the  standard  authors,  and  in  leading  cases  on  this  subject. 
See  Story  Eq.  Jur.,  g§  110, 127, 146, 151;  Adams  Eq.  171;  Andrews 
V.  Ssaex  Fire  Ins.  Co.^  3  Mason,  10;  Kevins  v.  Dunlap^  33  N.  Y. 
676;  Lyman  v.  United  Ins.  Co.,  17  Johns.  373;  Sawyer  v.  Hovey,  3 
Allen,  334;  Murrel  y.  Murrel,  2  Strob.  Eq.  148*  s.  c,  49  Am.  Dec. 
664;  McDow  v.  Brown,  2  S.  0.  108. 

To  constitute  a  cause  of  action  in  this  case,  under  either  the  first 
or  second  class,  it  should  appear  in  the  complaint  either  that  there 
was  a  mutual  mistake  as  to  the  contents  of  the  paper  in  question, 
to-wit,  some  stipulation  omitted,  or  inserted,  without  the  knowl- 
edge and  against  the  understanding  of  both,  or  that  the  plain- 
tiff was  so  mistaken  or  uninformed  resulting  from  the  fraud,  con- 
cealment, overreaching  or  imposition  in  some  way,  in  whole  or  in 
part,  or  at  least  in  some  degree  by  the  defendant.  Now  admitting 
the  allegations  stated  in  the  complaint  to  be  true,  and  giving  to 
them  the  most  liberal  intendment  allowed  by  the  spirit  of  the 
reformed  procedure,  do  they  bring  the  case  under  either  of  the 
above  classes?  We  think  not.  There  is  certainly  no  allegation  of 
a  mutual  misunderstanding  of  what  the  paper  contained.  On  the 
contrary,  it  fully  appears  in  the  complaint  itself  that  the  release  of 
and  the  covenant  not  to  sue  for  future  damages  were  the  very 
matters  which  the  defendants  desired  and  were  negotiating  to  have 
inserted.  They  declined  the  first  paper  because  it  did  not  contain 
these  stipulations. 

Secondly.  Do  the  facts  stated  show  that  the  plaintiff  was  mis- 
taken as  to  these  stipulations  being  inserted,  and  that  he  was  misled 
in  reference  thereto  by  the  fraud,  imposition,  or  improper  conduct 
of  the  defendant  in  any  way?    There  is  certainly  no  distinct  charge 
VoL.Lin  — 86 
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of  that  kind  made,  nor  after  most  careful  examination  of  the  oom- 
plainty  do  we  find  a  single  fact  stated  from  which  it  may  be  inferred 
that  such  a  charge  was  intended  to  be  made.  The  nearest  approach 
to  such  an  allegation  is  found  in  the  twelfth  paragraph  of  the  com- 
plaint, where  it  is  stated  that  pending  the  appeal  in  the  previous 
case,  some  overtures  were  made  by  the  defendant  to  plaintiff's 
attorney,  M.  P.  O'Oonnor,  etc.  The  meaning  of  the  term  overture 
is  a  proposition,  an  offer.  Now  there  is  nothing  essentially  corrupt 
or  fraudulent  in  all  propositions  or  offers,  so  that  every  one  must 
necessarily  have  such  a  feature.  This  wiU  depend  upon  the  nature 
and  character  of  the  proposition  or  offer.  Here  the  proposition 
was  for  a  settlement  of  the  controversy.  That  parties  should 
desire  to  settle  a  litigation  is  not  a  fraudulent  desire.  Nor  in 
endeavoring  to  bring  it  about,  is  the  fact  that  it  was  made  to  the 
attorneys  of  the  party  a  fraudulent  act.  On  the  contrary,  such 
mode  is  in  the  highest  degree  proper;  and  it  would  be  better  in  all 
cases  that  such  mode  should  be  observed  than  that  the  parties 
themselves,  over  the  heads  of  their  attorneys  and  without  their 
knowledge,  should  undertake  it 

It  is  true,  the  complaint  alleges  that  the  plaintiff  was  entirely 
ignorant  of  the  insertion  of  these  stipulations,  although  he  had  the 
paper  in  his  possession,  and  signed  it  in  the  presence  of  witnesses. 
He  also  alleges  that  had  he  known  of  their  iusertion  he  could  not 
have  been  prevailed  upon  under  any  circumstances  to  sign  the 
paper.  He  also  alleges  that  having  signed  a  previous  paper  with 
no  such  stipulations  inserted  and  containing  only  such  terms  as  he 
was  willing  to  make,  and  this  second  one  being  sent  to  him  by  his 
attorney  to  be  signed,  he  supposed  it  was  as  the  first  and  signed  it 
without  observing  any  change.  All  this  may  be  true,  but  in  no 
way  connects  the  defendants  with  the  mistake.  The  defendants 
knew  of  and  desired  the  insertions,  and  made  no  effort  nor  resorted 
to  any  contrivance  to  conceal  this  fact  from  the  plaintiff.  On  the 
contrary,  the  stipulations  were  plainly  expressed  in  the  paper  which 
was  delivered  to.  the  defendants,  signed  and  executed  by  the  plain- 
tiff in  the  presence  of  witnesses,  one  of  them  the  son  of  the  plain- 
tiff. The  defendants  were  not  present  even,  and  thei*e  is  no 
allegation,  not  the  most  remote,  that  defendants  had  any  agency 
whatever  in  obtaining  plaintiff's  signature. 

We  have  seen  that  the  case  does  not  fall  under  the  head  of  mutual 
error.     It  is  equally  apparent  from  what  we  have  said  above  that 
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it  does  not  IsH  under  the  head  of  a  mistake  occasioned  by  fraud, 
imposition^  misplaced  confidence,  or  overreaching  by  one  party  as 
against  the  other.  Bat  taking  the  case  as  stated,  and  giving  the 
facts  their  f nllest  force  and  effect,  it  is  one  where  the  instrument 
expresses  exactly  what  was  intended  by  the  one  side  but  contains 
important  insertions  that  the  other  (that  other  being  the  party  who 
executed  it)  did  not  know  were  embraced;  of  which  want  of  knowl- 
edge the  first  party  had  no  information  or  suspicion,  nor  had  any 
agency  in  producing;  on  the  contrary  had  every  reason  to  believe 
that  the  paper  as  executed  was  precisely  in  accordance  with  the 
understanding  of  both  parties,  and  so  believing  has  since  carried  it 
out  by  paying  the  money  called  for  and  otherwise  conforming 
thereta 

This  brings  the  case  under  the  third  class.  Does  the  general  rule 
of  that  class  apply  ?  Or  do  the  facts  stated  rank  it  with  the  excep- 
tions? Was  the  plaintiff  an  imbecile?  Was  he  incompetent  to 
protect  himself?  Was  he  laboring  nnder  any  disability  of  mind  or 
body?  Was  he  nnable  to  read?  Was  he  in  a  situation  where  he 
could  not  have  been  fully  advised  by  due  diligence  as  to  the  con- 
tents of  the  paper?  Was  there  any  concealment  or  circumstances 
of  surprise?  Could  not  reasonable  and  proper  prudence  have 
guarded  him  against  the  mistake?  Do  the  facts  stated  in  the  com- 
plaint taken  as  true  entitle  him  to  invoke  the  benefit  of  any  or  all 
of  thiese  pleas?  If  not,  in  the  language  of  Chancellor  Dargak, 
^upra,  *^he  has  no  right  to  call  upon  the  courts  to  protect  him," 
because  upon  his  own  showing  he  has  no  cause  of  action  for  reform- 
ation. We  do  not  find  any  fact  stated  in  the  complaint  from 
which  it  may  be  inferred  that  he  was  excusably  mistaken  as  to  the 
contents  of  the  paper  which  he  so  solemnly  executed  under  seal  and 
in  the  presence  of  two  witnesses,  and  upon  which  the  court  in  the 
exercise  of  equity  jurisdiction  can  Eeize  and  afford  him  relief.  If 
the  plaintiff  was  really  ignorant  of  the  contents  of  the  paper  it  was 
an  ignorance  under  circumstances  which  even  the  most  careless 
might  have  avoided.  He  had  nothing  to  do  but  simply  to  read  it. 
This  he  had  full  opportunity  to  do,  and  if  he  failed  to  embi*ace  said 
opportunity  he  has  no  one  to  blame  but  himself. 

The  case  presents  itself  in  this  attitude:  The  plaintiff  has  signed 
a  paper  in  which  he  has  for  a  consideration  released  certain  righto 
and  made  a  certain  covenant.  The  paper  has  all  the  incidents  of  a 
aolemn  and  deliberate  execution.    It  is  under  seal  and  was  executed 
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in  the  presence  of  two  witnesses,  who  attested  the  same.  He  noir 
comes  into  court  and  says  that  he  was  ignorant  of  the  fact  that  the 
release  and  the  covenant  were  embraced,  and  the  only  reason  he 
gives  for  this  ignorance  is  that  he  had  some  time  before  this  execa- 
tion  signed  a  preyioas  paper  as  to  the  same  matter  in  which  the 
release  and  covenant  were  not  embraced,  and  he  supposed  therefore 
that  this  second  paper  was  the  same  as  the  first.  If  he  thought  the 
second  was  the  same  as  the  first,  where  was  the  necessity  of  the 
second  paper?  We  have  no  reason  to  doubt  but  that  the  plaintiff  is 
truthful  in  his  statements.  In  fact,  the  effect  of  the  demurrer  is 
to  admit  them,  and  the  case  in  that  aspect  may  be  a  hard  one.  But 
we  cannot  adjust  matters  according  to  the  hardships  arising  in 
individual  cases.  An  attempt  to  administer  law  or  equity  by  such 
a  principle  would  produce  infinite  confusion,  uncertainty  and 
injustice,  far  beyond  any  compensation  that  might  result  from  the 
relief  afforded  in  a  special  case.  The  law  is  built  up  upon  general 
principles,  and  the  wisdom  of  the  past  has  determined  that  it  is 
much  the  safest  to  adhere  to  them  as  producing  the  greatest  good 
to  the  greatest  number,  rather  than  undertake  to  relieve  a  present 
hardship  in  special  cases.  If  this  plaintiff  is  entitled  to  relief  under 
the  circumstances  claimed,  we  do  not  see  why  any  contract  should 
ever  be  regarded  as  absolutely  binding. 

It  should  be  observed  further  that  the  plaintiff  does  not  ask  that 
the  paper  should  be  entirely  cancelled  and  the  original  status 
restored.  He  has  received  the  consideration  and  has  enjoyed  it  for 
years,  but  he  makes  no  offer  to  return  it  His  purpose  is  to  strike 
from  the  paper  the  part  to  which  he  objects  and  then  allow  it  to 
remain  as  settlement  of  the  previous  suit.  The  right  of  action 
which  he  claims  is  not  cancellation,  with  restoration  of  original 
status,  but  reformation  and  the  establishment  of  a  different  contract 
from  that  which  appears  in  the  paper.  Here  are  two  distinct  causes 
of  action  presented^  and  requiring  a  different  state  of  facts.  A  paper 
may  be  reformed  when  the  mutual  understanding  of  the  parties 
requires  it,  without  entire  cancellation  and  without  restoration  of 
the  original  status,  but  an  entire  cancellation  only  takes  place  when 
no  valid  contract  has  been  made,  and  the  parties  are  to  be  put  back 
as  they  stood  at  the  beginning.  These  are  different  rights,  and 
their  invasion  gives  rise  to  different  causes  of  action,  requiring  in 
the  complaint  a  statement  of  &cts  suited  to  each. 

The  plaintiff  here  does  not  demand  a  cancellation  in  express  tennsi 
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whether  he  intended  to  do  so,  under  the  general  prayer  for  such 
further  and  other  relief  as  may  be  proper,  we  do  not  know.  If  he 
did  however,  then  we  say,  that  the  facts  stated  in  the  complaint  do 
not  constitute  a  cause  of  action  in  that  respect,  especially  as  he 
makes  no  offer  or  tender  to  restore  the  original  status. 

[Question  of  practice  omitted.] 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Oourt  be  reyersed  and  that  the  complaint  below  be  dismissed. 

Judgment  reversed. 

MoIybb,  3^  concurred  generally^  but  MoOowajt,  J.,  only  in  the 
leinlt. 


Statb  y.  BiBcnr. 
ona  0.195.) 

OetMbMomA  law^saUofirUoxieaHnfflipiert^^diaoiiminaUm^ 

A  stotate  prohibiting  the  sale  of  intoxicating  liquors  ontside  of  inoorpoiated 
eities,  towns  and  Tillages,  bat  permitting  it  in  those  looalities»  is  not  onooii- 
stitationaL 

CONVIOTION  of  selling  intoxicating  liquors  without  a  license. 
The  opinion  states  the  case. 

B.  J.  Whdhy^  for  appellants. 
Solicitor  Jervey,  contra. 

McIyes,  J.  The  sole  question  raised  by  this  appeal  is  as  to  the 
constitutionality  of  the  first  section  of  the  act  of  1880  (17  Stat 
459),  incorporated  in  the  general  statutes  as  section  1731.  Although 
the  constitutionality  of  this  law  has  been  twice  before  aflSrmed  by 
this  court  {SUUeY.  Mancke,  18  S.  0.  81,  and  State  y.  Turner,  18  S.  C. 
103),  yet  as  the  counsel  for  the  appellant  seems  to  think  that  the 
attention  of  the  court  was  not  directed  in  the  argument  of  those 
cases,  to  the  ground  upon  which  they  now  assail  the  constitutionality 
of  the  act,  we  have  not  been  unwilling  to  reconsider  the  question. 

Thai  ground  is  that  inasmuch  as  the  first  section  of  the  act 
absolutely  forbids  the  sale  of  spirituous  liquors  outside  the  limits 
of  incorporated  cities,  towns  and  villages,  while  in  a  subsequent 
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aeotion  it  provides  for  the  granting  of  licenseB  to  sell  such  liquois 
within  the  limits  of  incorporated  cities,  towns  and  villages,  it  estab- 
lishes a  discrimination  in  favor  of  one  class  of  persons  as  against 
another,  and  is  therefore  in  conflict  with  the  provisions  of  article 
I,  section  12,  of  the  Gonstitation  of  this  State,  as  well  as  the  pro- 
visions of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States.  ThQ  provision  of  the  twelfth  section  of  article  I, 
which  this  law  is  supposed  to  violate,  is  expressed  in  the  following 
words :  ^*  No  person  shall  be  *  *  *  subjected  in  law  to  any 
other  restraints  or  disqualifications  in  regard  to  any  personal  rights 
than  such  as  are  laid  upon  others  under  like  circumstances;''  and 
the  language  of  that  portion  of  the  fourteenth  amendment,  with 
which  this  law  is  supposed  to  conflict  is  as  follows  :  **  All  persons 
bom  or  naturalized  in  the  United  States  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Appellants  contend  that  their  privileges  and  immunities,  as 
citizens  Of  the  United  States,  are  abridged  by  the  law  in  question 
which  is  therefore  in  violation  of  the  Constitution  of  the  United 
States  and  that  the  restraints  and  disqualifications  imposed  by  the 
act  upon  their  personal  rights  are  in  violation  of  the  provisions  of 
the  Constitution  of  the  State.  It  will  be  observed  that  the  act  in 
question  makes  no  discrimination  whatever  in  regard  to  persons  or 
to  classes  of  persons  as  such,  but  that  it  only  discriminates  as  to 
localities,  leaving  the  rights,  privileges  and  immunities  of  all 
persons  in  each  locality  precisely  the  same.  It  must  also  be 
remembered  that  laws  regulating  the  sale  of  spirituous  liquors  are 
to  be  regarded  as  police  regulations,  over  which  the  State  has 
absolute  control,  limited  only  by  some  constitutional  prohibition. 
The  State  therefore,  in  the  exercise  of  this  police  power,  may  pass 
laws  absolutely  prohibiting  the  sale  of  spirituous  liquors,  except 
unbroken  packages  while  in  the  hands  of  the  importer,  and  except 
perhaps  where  the  rights  of  property  existing  at  the  time  of  the 
passage  of  the  law  might  be  destroyed,  or  it  may  throw-  around 
such  traffic  such  restraints  as  in  the  judgment  of  the  legislature 
may  be  most  conducive  to  the  peaoe  and  good  order  ol  Booiety,  hj 
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preventing  the  evils  which  might  flow  from  an  unrestrained  traffic 
in  such  articles.  License  cases,  5  How.  504;  Bartemeyer  v.  lawa^ 
18  Wall.  129;  Heisenbrittle  ads.  City  Council,  2  McMnll.  233; 
Ciiy  Council  v.  Ahrens,  4  Strob.  241. 

The  practical  question  therefore  presented  in  this  case  is, 
whether  the  legislature  can,  in  the  exercise  of  the  police  power, 
prescribe  different  regulations  for  the  sale  of  spirituous  liquors,  in 
different  localities  within  its  borders.  It  is  quite  clear  that  regula- 
tions which  might  prove  very  effective  in  one  locality  might  be 
found  very  inefficient  in  another;  and  it  would  seem  therefore 
that  to  render  the  exercise  of  this  admitted  power  most  effective, 
the  regulations  should  be  adapted  to  the  wants  and  conditions  of 
the  different  localities  to  which  they  are  to  be  applied.  It  seems 
to  us  that  the  rule  upon  this  subject  has  been  well  expressed  by 
Judge  Gooley  in  his  work  on  Constitutional  Limitations  (2d  ed.), 
at  page  390:  ''Laws,  public  in  their  object,  may,  unless  express 
constitutional  provision  forbids,  be  either  general  or  local  in  their 
application.  •  *  *  The  authority  that  legislates  for  the  State 
at  large  must  determine  whether  particular  rules  shall  extend  to 
the  whole  State  and  all  its  citizens,  or  on  the  other  hand  to  a  sub- 
division of  the  State  or  a  single  class  of  its  citizens  only.  The 
circumstances  of  a  particular  locality  or  the  prevailing  public  senti- 
ment in  that  section  of  the  State,  may  require  or  make  acceptable 
different  police  regulations  from    those  demanded  in  another. 

*  *  *  The  legislature  may  therefore  prescribe  different  laws  of 
police  •  *  *  in  each  distinct  municipality,  provided  the  State 
Constitution  does  not  forbid.  These  discriminations  are  made  con- 
stantly; and  the  fact  that  the  laws  are  of  local  or  special  operation 
only   is  not  supposed   to  render  them    obnoxious  in  principle. 

♦  ♦  ♦  If  the  laws  be  otherwise  unobjectionable,  all  that  can  be 
required  in  these  cases  is,  that  they  be  general  in  their  application 
to  the  class  or  locality  to  which  they  apply;  and  they  are  then 
public  m  character,  and  of  their  propriety  and  policy  the  legislature 
must  judge."  The  whole  matter  is  well  summed  up  in  a  note 
on  the  same  page,  in  the  following  words:  ''To  make  a  statute  a 
public  law  of  general  obligation,  it  is  not  necessary  that  it  should 
be  equally  applicable  to  all  parts  of  the  State;  all  that  is  required 
is,  that  it  shall  apply  equally  to  all  persons  within  the  territorial 
limits  described  in  the  act. 

The  same  principle  has  been  recognized  by  the  Supremo  Court 
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of  the  United  iStateB  and  applied  to  a  case  of  a  different  character 
from  that  now  nnder  consideration,  m  Missouri  v.  Lewis,  101  U. 
S.,  22.     It  seems  that  by  the  laws  of  Missouri^  an  appeal  lies  to  the 
Supreme  Goiirt  of  that  State>  from  a  final  judgment  of  a  Circoit 
Court  in  the  State,  except  those  held  for  the  counties  of  St 
Charles,  Lincoln,  Warren  and  St  Louis,  and  the  city  of  St  Louis, 
for  which  counties  and  city  a  separate  Court  of  Appeals  is  estab- 
lished, called  the  ''St.  Louis  Court  of  Appeals/'  and  from  its 
decisions  no  appeal  lies  to  the  Supreme  Court,  except  in  certain 
specified  cases,  of  which  the  case  before  the  court  was  not  one.    It 
was  contended  that  this  proYision  of  the  Missouri  law  was  in  con- 
flict with  the  14th  amendment  of  the  United  States  Constitution, 
because  it  denies  to  suitors  in  the  courts  of  St   Louis  and  the 
counties  named  the  equal  protection  of  the  laws,  in  that  it  denies 
to  them  the  right  of  appeal  to  the  Supreme  Court  of  the  State  m 
cases  where  it  gives  that  right  to  suitors  m  the  other  one  hundred 
and  nine  counties  of  the  State.    It  was  held  that  this  provision  of 
the  Missouri  law  was  not  in  conflict  with  the  14th  amendment  or 
any  other  provision  of  the  Constitution  of  the  United  States. 

Mr.  Justice  Bbadlet,  in  delivering  the  opinion  of  the  court  uses 
this  language,  which  may  well  be  applied  to  the  case  now  under 
consideration:  ''Each  State  has  the  right  to  make  political  subdi- 
visions of  its  territory  for  municipal  purposes,  and  to  regulate  their 
local  government  As  respects  the  administration  of  justice,  it 
may  well  establish  one  system  of  courts  for  cities  and  another  for 
rund  districts,  one  system  for  one  portion  of  its  territory,  and  an- 
other system  for  another  portion.  Convenience,  if  not  necessity, 
often  requires  this  t^  be  done,  and  it  would  seriously  interfere  with 
the  power  of  a  State  to  regulate  its  internal  affairs  to  deny  to  it  this 
nght.  *  *  *  We  might  go  still  further  and  say,  with  undoubted 
truth,  that  there  is  nothing  m  the  Constitution  to  prevent  any  State 
from  adopting  any  system  of  laws  or  judicature  it  sees  flt  for  all  or 
any  part  of  its  territory.  •  ♦  ♦  If  every  person  residing  or  being 
in  either  portion  of  the  State  should  be  accorded  the  equal  protec- 
tion of  the  laws  prevailing  there,  he  could  not  complain  of  a  viola- 
tion of  the  clause  referred  to.  For  as  before  said  it  has  respect  to 
persons  and  classes.  It  means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the  laws  which  is  enjoyed 
by  other  persons,  or  other  classes  in  the  same  place  under  the  like 
circumstances." 
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The  same  principle  has  been  applied  in  the  State  of  Alabama,  in 
Davis  y.  Siate,  68  Ala.  68;  s.  c,  44  Am.  Rep.  128,  where  it  was  held 
that  a  statute  making  it  unlawfol  to  transport  or  remove  cotton  in 
the  seed  in  certain  counties,. after  sunset  and  before  sunrise  of  the 
fluoceeding  day,  was  not  in  conflict  with  any  provision  of  the  State 
or  Federal  Constitution. 

If  as  we  have  seen,  the  legislature  has  the  power  to  prescribe 
different  police  regulations  foir  different  localities  within  the  terri- 
tory of  the  State,  we  do  not  see  how  the  law  in  question  can  be  said 
to  yiolate  section  12  of  article  I  of  the  Constitution  of  this  State. 
It  does  not  subject  any  person  to  any  restraint  or  disqualification 
in  regard  to  any  personal  right,  to  which  all  persons  in  the  same 
locality  and  under  the  like  circumstances  are  not  subjected,  but  all 
in  that  locality  stand  precisely  upon  the  same  footing,  and  no  one 
has  any  right  to  complain  of  any  infraction  of  his  constitutional 
rights.  To  use  the  language  of  Judge  Cooley,  quoted  above,  while 
it  is  true  that  the  statute  in  question  is  not  '*  equally  applicable  to 
all  parts  of  this  State,"  it  is  equally  true  that  it  does  apply  '^equally 
to  all  persons  within  the  territorial  limits  described  in  the  act.'' 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 

bealBnned. 

Judgment  i^firmed. 

IkVOSXATIOK  AOAIK8T  OlJYBB. 
(n  8.  C  818.) 

On  »  profleeation  for  yiolmting  an  ordinanoe  by  doing  biuiness  without  a  licanse, 
the  profleeator  need  not  show  the  absence  of  the  license,  but  it  is  incumbent 
on  the  defendant  to  show  that  he  had  a  license. 

PROSECUTION  for  doing  business  without  a  license.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

W.  M.  Thomasy  for  appellant. 

000.  Z>.  BryoHf  contra. 

MoGowAK,  J.    These  were  informations  in  the  City  Court  of 
Charleston  for  alleged  violations  of  ordinances  of  the  city,  two  for 
Vol.  Lin  —  86 
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carrying  on  the  baainess  of  publishing  a  newspaper  and  the  other 
two  for  carrying  on  the  business  of  a  job-hand  printer,  without 
haying  paid  the  license  required  therefor.  The  cases  involving  the 
same  points  were  heard  together,  and  will  be  so  considered;  what 
is  said  in  one  being  understood  as  applying  to  all  the  cases. 

The  report  of  the  recorder  was  as  follows: 

[Omitted.] 

From  this  sentence  the  defendant  appealed  to  this  court  upon 
the  following  grounds:  ^'1.  There  was  no  plaintiff;  2.  Because 
the  city  ordinance  was  not  proved ;  3.  Because  the  defendant  waa 
not  proved  '  not  to  have  paid '  for  a  license,  or  to  have  received 
none;  4.  Because  this  license  law  is  unconstitutional  as  in  viola- 
tion of  article  1,  sections  12  and  14  of  the  State  Constitution  ;  5. 
Because  the  information  being  lodged  in  1883  and  the  offenses 
alleged  in  1882,  another  remedy  was  provided  by  the  city  ordi- 
nances ;  6.  Because  the  defendant  having  already  been  tried  by  a 
jury  for  these  offenses,  and  verdicts  rendered,  he  cannot  be  tried  a 
a  second  time.  Exceptions  five  and  six  were  properly  abandoned 
in  the  argument  here. 

[Omitting  other  points.] 

Third.  Objection  is  made  that  it  was  not  shown  aflSrmatively 
that  the  defendant  had  not  paid  for  a  license,  or  had  not  in  fact 
received  one.  There  is  no  complaint  as  to  the  charge  of  the  re- 
corder. Upon  the  proof  that  the  defendant  had  been  engaged  in 
the  business  as  alleged,  and  nothing  being  offered  by  the  defendant 
by  way  of  defense,  the  recorder  submitted  the  case  to  the  jury  with 
the  remark  **  that  it  was  a  question  of  fact  for  them  to  determine; 
that  if  from  the  evidence  they  found  that  the  defendant  has  published 
a  newspaper,  worked  by  hand,  without  a  license,  they  would  find 
him  guilty;  otherwise,  not  guilty."  Under  this  charge  the  jury 
found  that  he  had  published  the  paper  without  a  license,  and  his 
motion  for  a  new  trial  was  refused.  It  is  simply  a  question  as  to 
the  sufficiency  of  proof  upon  a  point  of  fact,  which  as  often  ruled 
here,  this  court  in  a  law  case  has  no  right  to  consider. 

It  is  urged  however  that  it  appears  that  there  was  no  proof 
whatever  upon  one  of  the  main  allegations  of  the  informatioUt  and 
therefore  the  conviction  must  necessarily  have  been  illegal.  Can  it 
be  properly  said  that  there  was  no  proof  in  view  of  the  presumption 
allowable  from  the  character  of  the  fact  itself  and  the  conduct  of 
the  defendant?    It  will  be  observed  that  the  allegation  is  negative 
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in  form,  that  there  was  no  regular  issiie  in  the  oaae,  that  the  de- 
fendant did  not  formally  plead  to  the  iufonnation^  made  no  denial, 
and  offered  no  prool  The  information  contained  two  allegations: 
That  the  defendant  had  carried  on  the  business,  and  that  he  had 
not  paid  the  license  tax.  The  first  was  proyed,  and  the  defendant 
did  not  prove  that  he  had  paid  the  tax  and  taken  a  license. 

Under  these  circumstances,  upon  whom  was  the  anfis  of  making 
the  proof  upon  the  subject?  Was  it  on  the  State  to  prove  that  the 
defendant  had  not  paid  the  tax,  or  upon  the  defendant,  if  the  fact 
were  so,  to  prove  that  he  had  paid  it?  The  general  rule  certainly 
is,  that  he  who  aflKrms  must  prove,  and  that  one  is  not  required  to 
prove  a  negative.  It  is  true  there  are  certain  exceptions  to  this 
rule,  in  which  the  proposition,  though  negative  in  its  terms,  must 
be  proved  by  the  party  who  states  it,  and  notably  in  that  class  of 
cases  in  which  the  plaintiff  grounds  his  right  to  recover  upon  a 
negative  allegation,  where  of  course  the  establishment  of  this  nega- 
tive is  an  essential  element  in  his  case.  But  even  iii  this  class  of 
cases,  Mr.  Greenleaf  says,  **  it  is  obvious  that  plenary  proof  on  the 
part  of  the  aflSrmant  can  hardly  be  expected,  and  therefore  it  is 
considered  sufficient  if  he  offer  such  evidence,  as  in  the  absence  of 
counter-testimony,  would  afford  ground  for  presuming  that  the 
allegation  is  true,"  etc. 

But  even  this  exception  does  not  embrace  that  precise  class  of 
cases  to  which  this  belongs.  '^  But  when  the  subject-matter  of  a 
negative  averment  lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true  unless  disproved  by  that  party. 
Such  is  the  case  in  civil  or  criminal  prosecutions  for  a  penalty  for 
doing  an  act  which  the  statutes  do  not  permit  to  be  done  by  any 
person,  except  those  who  are  duly  licensed  therefor,  as  for  selling 
liquors,  exercising  a  trade  or  profession,  and  the  like.  Here  the 
party,  if  licensed,  can  immediately  show  it  without  the  least  incon- 
venience; whereas  if  proof  of  the  negative  were  required,  the  incon- 
venience would  be  very  great."  Oreenl.  Ev.,  §  79.  Among  the 
many  cases  cited  in  the  margin  to  sustain  the  proposition  is  one 
from  our  own  State,  that  of  State  v.  Oeuinff^  1  McCord,  574,  where 
the  precise  point  was  held  that  *^  on  an  indictment  for  retailing 
spirituous  liquors  without  a  license,  the  State  need  not  prove  that 
the  defendant  had  not  a  license,  as  the  defendant  must  prove 
he  had  one,"  etc. 

[Omitted.] 
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The  judgment  of  this  court  is  that  the  jud^cn^ent  of  the  recorder 
of  the  City  Court  be  affirmed^  and  that  the  same  judgment  be  re- 
garded as  entered  in  each  of  the  three  other  cases  stated  in  the  cap- 
tion herein. 

Judffm&iU  ofimmL 


Pbsokall  y.  Millrb. 

on  8.  C.  88IU 

BiUe — far  pre-^xiiHng  deht-^retaining  pomnriat^. 

Where  ooa  sells  penonal  property  for  the  consideration  of  a  pre-ezlsdag 
debt,  and  for  the  oonvenienoe  of  the  purchaser  retains  possession,  sneh 
retention  is  not  necessarily  fraadulent  as  against  creditors. 

ACTION  to  recover  personal  property.    The  opmion  states  the 
case.     The  defendant  had  judgment  below. 

Hayne  di  Ficken,  for  appellants. 
Bryan  d  Bryan,  contra. 

Simpson^  0.  J.  On  August  11,  1883,  the  appellants  purchased 
from  the  Marine  and  Riyer  Phosphate  Company  a  steam  engine, 
with  about  9,627  pounds  of  iron,  then  on  a  certain  dredge  boat 
lying  in  Ashley  river,  at  the  wharf  of  the  said  company,  the  con- 
sideration of  the  purchase  being  a  pre-existing  debt  upon  which  the 
said  purchase  was  credited.  The  appellants  at  once  removed  the 
iron  from  the  dredge  boat,  but  left  the  engine  thereon  for  their 
convenience  and  at  their  risk.  After  this,  l  e.,  about  August  27, 
the  respondents,  claiming  to  have  purchased  the  plant  of  this 
Marine  and  River  Phosphate  Company,  located  at  their  works,  and 
including  the  said  engine,  took  possession  of  the  same.  This  pur- 
chase was  made  after  August  11,  the  time  of  appellants'  purchase, 
and  was  also  made  in  payment  of  a  pre-existing  debt  due  by  said 
company  to  respondents.  Under  these  circumstances  the  action 
below  was  brought  by  appellants  against  respondents  for  the 
recovery  of  the  engine,  the  sole  issue  in  the  case  being  ownership. 

The  Circuit  judge  laid  down  the  following  legal  propositions  in 
substance,  for  the  government  of  the  jury:  That  to  complete  a 
sale  of  personal  property  there  must  be  a  payment  of  the  purohaae 
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money  on  the  one  Bide  and  a  delivery  of  the  article  on  the  other. 
That  in  such  sale  where  the  vendor  continues  in  possession  after 
the  sale  as  visible  owner>  the  sale  is  to  be  considered  fraudulent  and 
void  against  creditors.  That  in  such  sale  where  the  consideration 
is  a  pre-ezistent  debt^  and  property  is  left  in  the  possession  of  the 
vendor  the  sale  is  null  and  void  ;  and  in  this  case  if  they  find  that 
the  appellants  agree  to  buy  and  did  buy  the  engine  leaving  it  in  the 
possession  of  the  company,  from  whom  thereafter  the  respondents 
bought,  taking  possession  without  notice  of  plaintiffs'  claim,  then 
the  jury  are  instructed  that  such  prior  sale  to  appellants  is  null 
and  void,  and  the  latter  sale  to  the  respondents  is  good  and  valid 
and  the  plaintiffs  cannot  recover. 

Under  this  charge  the  jury  found  for  the  defendants.  A  new 
trial  was  moved  but  was  refused,  the  Circuit  judge  holding  that  a 
sale  of  personal  property  in  payment  of  a  pre-existing  debt,  the 
vendor  retaining  possession,  required  the  implication  of  fraud  as  a 
legal  conclusion,  and  therefore  the  verdict  being  in  accordance  with 
the  law  could  not  be  disturbed  ;  and  further  as  there  was  but  one 
exception  to  this  rule,  to-wit,  where  the  vendor  remained  in  posses- 
sion under  a  contract  of  hiring  {Pringle  v.  Bhame,  10  Sich.  75), 
of  which  there  being  no  evidence  in  this  case,  the  verdict  was  not 
obnoxious  to  the  objection  that  it  should  have  been  left  to  the  juiy 
as  a  matter  of  fact  to  determine  the  character  of  the  possession, 
and  especially  whether  any  benefit  or  advantage  accrued  to  the  debtor 
as  the  price  of  preference  given  to  the  creditor. 

The  appeal  involves  the  correctness  of  these  different  rulings  and 
holdings.  The  main  questions  to  be  considered  are,  1st  Whether 
as  held  by  the  Circuit  judge,  the  retention  of  possession  by  a  vendor 
of  personal  property  after  a  sale  on  consideration  of  a  pre-existing 
debt  is  per  se  fraudulent  as  a  general  rule  ?  2.  If  so,  whether  the 
only  exception  thereto  is  where  the  possession  is  retained  upon  a 
new  contract  of  hiring  as  in  Pringle  v.  Shame  t 

The  leading  English  cases  upon  this  subject  are  Twyne^s  case,  3 
Co.,  80,  and  the  case  of  Edwards  v.  Harben,  2  T.  R.  587.  These 
cases  seemed  to  favor  the  principle  that  the  mere  fact  of  the  vendor 
retaining  possession  after  sale  will  of  itself,  in  every  such  case,  ren- 
der such  sale  invalid.  But  this  doctrine  to  its  full  extent  has  never 
been  followed  in  all  of  the  American  courts.  In  Massachusetts  it 
is  held  that  such  retention  is  only  prima  facie  evidence  of  fraud 
and  may  be  explained  by  testimony;  in  other  words  that  the  charac- 
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ter  of  saoh  poasefldon  is  a  question  of  fact  So  in  New  Hampsliire, 
Oonnectiont,  New  York^  North  OaroliiiAy  (JeorgiAy  MiBsinppi, 
Texas,  Wisconsin,  Arkansas,  Ohio  and  Tennessee.  See  1  Chit 
Cont.  (11th  ed.)  571,.  672,  note  and  cases  there  cited.  In  some  of 
the  other  States  a  contrary  doctrine  is  held.  In  our  State  preyious 
to  Smith  y.  Henry,  1  Hill,  16,  the  cases  seemed  to  hold  that  reten- 
tion of  possession  was  a  badge  of  fraud,  not  conclusiye  but  pritna 
facie;  but  if  the  testimony  proyed  that  the  sale  was  founded  upon 
a  yaluable  consideration,  the  sale  could  not  be  impeached  except  by 
positiye  fraud,  want  of  bona  fides.  Terry  y.  BeHeherj  1  Bail.  568  ; 
Garrett  y.  Bhame,  9  Sich.  407;  Ouignard  r.  Aldrteh,  10  Rich. 
Eq.  253. 

In  Smith  y.  Henry,  howeyer,  a  distinction  was  drawn  between  a 
sale  where  a  present  consideration  was  adyanced  and  a  sale  upon  a 
pre-existing  debt ;  the  former  being  left  under  the  principle  sug- 
gested aboye,  and  the  latter  held  fraudulent  as  a  conclusiye  pre- 
sumption of  law,  the  retention  of  possession  being  regarded  in  law 
as  the  inducement  to  the  sale  and  the  cause  of  the  preference  giyen 
to  the  particular  creditor.  In  this  case  Chancellor  Habpbb  attempted 
to  reconcile  the  conflict  whicli  seemed  to  exist  in  the  preyious  cases 
by  a  close  examination  of  the  principle  upon  which  it  had  been  held 
in  some  of  them,  and  especially  the  English  cases  Mfpra,  that  reten- 
tion of  possession  after  sale  was  per  ee  fraudulent.  He  said  that 
this  was  not  as  some  seemed  to  suppose,  because  the  debtor  being 
left  in  possession,  he  thereby  obtained  a  credit  upon  the  faith  of 
property  which  he  was  not  entitled  to,  misleading  subsequent 
creditors.  Nor  was  it  because  his  antecedent  creditors  were  lulled 
into  a  false  security.  But  it  was  because  the  debtor  had  obtained 
some  benefit  to  himself  as  the  price  of  the  preference  giyen,  eyi- 
denced  by  his  retaining  possession  and  using  it  as  his  own. 

Such  being  the  principle  of  these  decisions  it  was  urged  that  it 
did  not  apply  necessarily  to  a  sale  where  the  consideration  was 
yaluable  and  paid  down  at  the  time  because  there  could  be  no  neces- 
sary inference  in  such  case  that  the  sale  was  for  the  benefit  of  the 
debtor,  although  he  retained  possession  thereafter.  Where  how- 
eyer the  sale  was  in  consideration  of  a  pre-existing  debt  extin- 
guished thereby,  and  yet  the  debtor  retained  possession,  the  infer- 
ence that  the  debtor  had  stipulated  for  some  benefit  or  adyantage 
to  himself  was  so  irresistible  that  in  such  cases  such  possession  was 
held  per  ee  eyidence  of  fraud.    Hence  the  distinction  which  he 
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drew  m  that  case,  between  Bales  upon  a  present  consideration 
advanced  at  the  time,  and  sales  in  payment  of  a  pre-existing  debt, 
holding  the  latter  invalid  upon  the  mere  fact  of  retention  of  pos- 
session by  the  debtor,  and  the  former  open  to  explanation. 

Thus  stood  the  law  in  this  State  until  Janea  v.  Blakey  2  Hill  Oh. 
636,  followed  by  Prtngle  v.  Rhame,  10  Rich.  74,  in  which  the  court 
modified  the  stringent  rule  laid  down  in  Stniih  v.  Henry,  as  to  a 
sale  upon  a  pre-existing  debt,  with  possession  retained  under  a  con- 
tract of  hire.  Upon  examination  of  this  case  however  it  will  be 
seen  that  this  modification  waa  not  based  simply  on  the  ground 
that  possession  was  I'etained  by  viitue  of  a  contract  of  hiring,^  but 
because  the  fact  of  hiring  showed  that  such  retention  was  not  the 
price  of  a  preference  which  the  vendee  had  obtained  over  other 
creditors,  but  was  a  bona  fide  pofisession  obtained  by  the  debtor, 
independent  of  the  sale,  and  having  no  necessary  connection  there- 
with. Such  being  the  fact,  in  applying  Jwies  v.  Blake^  and  Prin- 
gle  V.  Rhame,  wo  must  not  confine  ourselves  to  their  facts,  but  we 
must  look  to  the  principle  upon  which  they  were  decided.  Guided 
by  this  principle  we  cannot  say  that  the  only  exception  to  Siniih  v. 
Henry  is  a  case  of  hiring;  on  the  contiury,  in  every  case  where 
possession  is  retained,  if  it  is  not  retained  as  a  benefit  to  the  debtor, 
but  under  an  independent  and  subsequent  botia  fide  contract,  it  is 
open  to  explanation. 

This  seems  to  be  the  law  of  this  State,  and  now  since  Janes  t. 
Blake  and  PringU  v.  Rhatne,  whether  the  consideration  be  the  pay- 
ment of  a  pre-existing  debt  or  a  present  consideration,  the  cases 
stand  on  the  same  platform,  i.  «.,  the  character  of  the  possession 
becomes  a  qfuestion  of  fact  and  must  be  submitted  to  the  jury,  with 
the  onus  upon  the  vendee.  Such  being  our  conclusion  as  to  the 
principle  applicable  to  the  question  involved  here,  we  think  the  Cir- 
cuit judge  was  in  error  in  holding  that  retention  of  possession  after 
sale  upon  a  pre-existing  debt  was  conclusive  per  se  of  fraud,  ns  a 
general  rule,  there  being  but  one  exception,  L  e.,  where  the  posses- 
sion is  founded  upon  a  contract  of  hiring.  We  think  the  character 
of  the  possession  in  this  case  should  have  been  submitted  to  the 
jury  in  accordance  with  the  views  hereinabove,  the  invalidity  of 
the  sale  being  dependent  upon  the  fact  whether  the  retention  of 
possession  of  the  vendor  was  for  his  benefit  or  the  price  of  a  prefer^ 
ence  given  to  the  vendee. 

We  think  ^oo  that  that  portion  of  .the  charge  of  the  Judge  in 
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which  he  held  that  to  complete  a  sale  both  payment  of  purchase 
money  and  delivery  of  property  were  necessary^  was  erroneous. 
Change  of  title  takes  place  when  the  bargain  is  struck,  and  may 
pass  before  payment  and  before  actual  deliyery;  where  property  is 
sold  on  a  credit  with  possession  given,  or  where  it  is  sold  for  cash 
and  yet  left  with  the  vendor  for  vendee's  convenience,  and  subject 
to  his  control,  title  changes  and  the  sale  is  complete. 

It  is  not  necessary  to  consider  the  other  questions  discussed  by 
the  counseL 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Oiicmt 
Court  be  reversed  and  the  case  be  remanded. 

JudgmmU  rep^rmd. 


HuouBKnr  v.  CoiTBiBirAT. 
en  8.  o.  4m.) 

Bpee^  p0ffarmanee — dutruUion  ofni^eet  <ifc<nUTaeL 

The  plaintiff  oontncted  to  sell  mnd  the  defendant  to  buy  a  leasehold  interest 
in  land  to  oommenoe  in  the  f  ntore.  Before  the  day  an  ocean  stonn  washed 
away  part  of  the  land.  Hdd,  that  specific  performance  should  not  be 
decreed.* 

ACTION  for  specific  performance.     The  opinion  states  the  oaae. 
The  defendant  had  judgment  below. 

M.  8.  Lord,  Jr.,  for  appellant 

Byran  it  Byran,  contra. 

McIvER,  J.  The  plaintiff  seeks  by  this  action  to  enforce  the 
ipecific  performance  of  a  contract  for  the  sale  of  a  house  and  lot  on 
Sullivan's  island,  the  terms  of  which  are  to  be  found  in  the  cor- 
respondence which  passed  between  the  parties.  The  plaintiff,  by 
letter  dated  July  25, 1881,  addressed  to  defendant's  agent,  says: 
^'  I  hereby  agree  to  sell  you  lot  on  front  beach,  Sullivan's  island, 
belonging  to  me,  and  known  as  No.  16  in  a  rough  plat  of  Moultrie- 
ville,  and  purchased  by  me  from  E.  M.  Jervey,  March  21,  1880, 
for  the  consideration  of  9300  cash;  possession  to  be  given  November 

'  ♦  See  note.  86  Am.  Rep.  486. 
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1,  1881>  provided  I  can  obtain  the  consent  of  the  present  lessee/' 
To  this  letter  the  defendant  replied  by  letter  of  same  date^  con- 
firming the  negotiation  made  by  his  agent,  and  adding  these  words: 
"  I  had  hoped  to  have  got  immediate  possession^  intending  to  use 
the  small  building  for  my  bathing *this  season;  but  as  I  will  not 
build  before  November,  I  will  arrange  otherwise.'* 

The  defendant  in  his  answer  admits  the  making  of  the  contract 
as  above  stated,  but  denies  the  allegation  of  the  plaintiff,  that  he 
^'  has  always  been,  and  still  is,  ready  and  willing  to  perform  the 
agreement  on  his  part,  and  on  being  paid  the  purchase-money,  to 
convey  the  said  lot  of  land  to  the  defendant,  and  to  let  the  defend- 
ant into  possession  thereof  from  the  time  in  the  agreement  specified." 
And  he  also  denies  the  further  allegation,  'Hhat  on  or  about  the 
first  day  of  November  the  plaintiff  duly  offered  to  make  title  to  the 
said  laud  to  the  defendant  pursuant  to  the  agreement;  but  the 
defendant  then^  and  ever  since,  has  refused  to  accept  the  same  and 
to  pay  the  purchase  money."  On  the  contrary,  the  defendant  avers 
that  the  plaintiff  **  was  then,  has  been  ever  since,  and  is  now  unable 
to  make  title  and  convey  the  said  lot  of  land  to  the  defendant  pur- 
suant to  said  agreement,"  by  reason  of  the  fact  that  after  the  mak- 
ing of  said  agreement,  and  before  the  said  first  day  of  November, 
the  premises  in  question  were  in  part  destroyed  by  a  storm  in 
August,  1881,  and  so  large  a  part  of  said  lot  covered  by  the  sea  as 
to  render  it  wholly  unfit  for  the  purposes  for  which  defendant  pro- 
posed to  purchase. 

On  the  trial  below  two  questions  were  raised,  one  of  fact  and  the 
other  of  law.  1.  Whether  the  lot  was  injured  to  such  an  extent 
by  the  storm  of  August,  1881,  as  to  render  it  unfit  for  the  purposes 
for  which  the  defendant  proposed  to  purchase.  2.  If  so,  does  this 
relieve  the  defendant  from  the  liability  to  perform  the  contract? 
The  Circuit  judge  answered  both  of  these  questions  in  the  affirma- 
tive, and  accordingly  rendered  judgment  dismissing  the  complaint. 
From  this  judgment  the  plaintiff  appeals  upon  the  several  grounds 
set  out  in  the  record,  which  however  substantially  raise  only  the 
two  questions  above  stated. 

The  first  being  a  question  of  fact,  we  are  bound,  under  the  well- 
settled  rule,  to  accept  the  conclusion  reached  by  the  Circuit  judge, 
unless  it  is  shown  to  be  without  any  evidence  to  support  it,  or  mani- 
festly against  the  weight  of  the  evidence.  The  testimony  as  to  the 
extent  of  the  injury  done  to  the  premises  by  the  storm  was  certainly 
Vol.  LlII  — 87 
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conflicting^  and  it  is  quite  clear  that  we  cannot  say  that  the  concld- 
flion  reached  by  the  Circait  judge  is  without  any  evidence  to  sup- 
port it.  Nor  can  we  say  that  his  conclusion  was  manifestly  against 
the  weight  of  the  evidence.  There  was  conflict  in  the  testimony 
and  it  was  for  the  Circuit  judge  to  weigh  it,  and  if  the  conclusion 
which  he  has  reached  can  be  supported  by  the  testimony,  we  will 
not  interfere,  even  though  there  may  be  other  testimony  in  the 
case  pointing  to  a  different  conclusion.  We  are  not  to  substitute 
our  judgment  for  that  of  the  Circuit  judge  as  to  the  comparatiye 
weight  of  the  testimony,  but  we  are  simply  to  inquire  whether 
manifest  error  has  been  shown.  This,  we  think,  has  not  been 
done,  but  on  the  contrary,  a  review  of  all  the  testimony  satisfies  us 
that  the  conclusion  reached  by  the  Circuit  judge  may  well  be 
supported.     Gary  v.  Burneit,  16  S.  C.  632. 

This  brings  us  to  the  question  of  law  involved  in  the  case,  and 
the  answer  to  that  depends  upon  the  inquiry,  who  was  the  owner 
of  the  property  in  question  at  the  time  the  destruction  or  injuiy 
took  place?  for  it  is  quite  clear  that  whoever  was  the  owner  at  the 
time  must  bear  the  loss.  To  solve  this  inquiry  it  is  necessaiy  for 
us  to  consider  the  nature  of  the  property  in  question.  It  is  con- 
ceded to  be  a  mere  leasehold  estate,  and  not  an  estate  of  freehold. 
Hence  the  practical  inquiry  in  this  case  is,  whether  the  ownership 
of  the  property  in  question  was  transferred  from  the  plaintiff  to 
the  defendant  at  the  date  of  the  contract  above  set  forth,  to-wit, 
July  25,  1881.  According  to  the  authorities,  the  title  or  estate  m 
property  of  the  character  of  that  now  under  consideration  does  not 
pass  until  the  leaseholder's  term  commences  and  he  has  taken,  or 
is  entitled  to  take,  possession.  The  very  nature  of  such  an  estate 
consists  in  use  and  possession,  4  Kent  Com.  85;  1  Washb.  Real 
Prop.,  bk.  1,  ch.  10,  §  1. 

Now  as  title  or  estate  constitutes  what  we  understand  by  the 
term  ownership,  it  would  seem  to  follow,  that  as  no  title  or  estate 
passed  out  of  the  plaintiff  and  into  the  defendant  at  the  date  of 
the  contract,  inasmuch  as  by  its  terms  the  defendant  then  had  no 
right  of  entry  and  no  possession  or  use  of  the  property,  the  owner- 
ship remained  in  the  plaintiff,  and  if  so,  the  loss  must  fall  upon 
him.  It  is  true  that  an  estate  for  years  may  be  created  to  com- 
mence infuturOf  and  that  in  such  a  case  the  lessee  acquires  what  is 
called  an  itUerssse  termini^  but  the  title  or  estate,  that  is,  the  own- 
ership, must  remain  in  the  lessor,  and  until  the  title  or  estate  of  the 
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lessee  commences,  the  property  is  at  the  rifi[k  of  the  lessor,  because 
nntil  that  time  he  is  the  owner. 

In  this  State  the  doctrine  has  been  established,  that  ''where 
there  is  a  substantial  destruction  of  the  subject-matter,  put  of 
which  rent  is  reserved  in  a  lease  for  years,  by  an  act  of  God,  or 
of  public  enemies,  the  tenant  may  elect  to  rescind,  and  on  surren- 
dering all  benefit  thereunder  shall  be  discharged  from  the  payment 
of  rent."  Coogan  t.  Parker ^  2  S.  G.  259,  and  the  cases  there 
cited.  Now  if  this  is  the  rule  to  be  applied  for  the  relief  of  one 
whose  term  or  estate  has  actually  commenced,  there  would  seem 
to  be  much  stronger  reason  for  applying  the  same  rule  for  the 
relief  of  one  whose  term  or  estate  has  never  commenced.  The  fact 
that  one  is  a  tenant  and  the  other  a  purchaser  can  make  no  differ, 
ence  in  the  principle.  In  fact,  a  tenant  is  a  purchaser  of  the  use 
and  possession  of  the  demised  premises  for  the  term  of  his  lease. 

[Minor  point  omitted.] 
'    We  are  satisfied  that  the  plaintiff  is  seeking  to  enforce  the  specific 
performance  of  a  contract  when  he  himseU  is  unable  to  perform  his 
part  of  the  agreement,  and  that  there  was  therefore  no  error  in 
the  judgment  dismissing  the  complaint. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oiroult 
Oourt  be  affirmed. 

JttdgmmU  afirmed. 


HOOFIB  Y.  OOLUMBIA  AVD  ObBBVTILLB  RaILBOAD  OoXPAVT 

cn&o.  5«u 

Matisr  and  Berfxmt — neffUgence — Una  raihrMd  bridge. 

Where  a  bnkeman  on  the  top  of  a  train,  in  the  day-time,  was  stmck  and  killed 
by  a  low  bridge  with  which  he  was  well  aoqaainted,  the  company  is  not 
liable,  although  it  had  not  erected  danger  signal  cords.    {See  note,  p.  009.) 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.    The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

S.  P  Dmdy  and  M.  F.  Amd,  for  appellant 
J4hm  0.  BaaiM,  oontoL 
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MoOoWAXy  J.  This  was  an  action  by  J.  J.  Hooper,  as  adminis- 
trator of  his  son.  Nelson  T.  Hooper,  against  the  Columbia  and 
Greenyille  Railroad  Company  for  damages  on  account  of  the  death 
of  said  intestate,  while  in  the  service  of  said  company  as  brakeman, 
which  as  alleged  was  caused  by  their  wrongful  act,  default  and 
negligence  in  keeping  up  at  Felton's  Crossing,  on  theii  road,  a 
bridge  which  was  defective  in  being  too  low,  and  by  the  over-head 
arches  of  which  he  was  killed  while  in  the  discharge  of  his  duty. 
The  action  was  brought  by  the  administrator  for  the  benefit  of 
himself  as  the  father  of  the  other  distributees  of  the  intestate,  under 
the  act  of  the  legislature  on  that  subject.  The  defendant  corpora- 
tion  answered,  admitting  the  death,  but  insisting  that  there  was  no 
defect  in  the  bridge  at  Felton's  crossing;  and  that  if  so,  such 
**  defects  were  well  known  to  the  said  Nelson  T.  Hooper,  both  before 
and  wp  to  the  time  of  his  death,  and  that  he  continued  in  such 
service  for  a  number  of  months  before  his  death  for  valuable  con- 
sideration paid  by  defendants,  knowing  the  said  bridge,  and  if 
there  was  any  danger  attached  to  the  passage  of  said  bridge  by  the 
trains  of  the  defendants,  the  said  Nelson  T.  Hooper  assum^  all 
the  risks  and  perils  incident  thereto;  and  these  defendants  deny 
that  they  are  responsible  for  the  injuries  arising  from  any  defect 
in  said  bridge,  which  was  known  to  said  Hooper  and  unknown  to 
these  defendants, '^  etc. 

The  case  came  on  for  trial  before  Judge  Kekshaw.  It  was  ad- 
mitted that  plaintiff's  intestate  was  struck  by  the  over-head  timbers 
of  the  bridge  at  Felton's  crossing,  on  the  defendant's  road,  and 
that  the  injuries  received  produced  his  death.  It  appeared  from 
the  evidence  that  the  intestate,  Nelson  T.  Hooper,  was  a  brakeman 
on  a  freight  train  on  the  defendant's  road,  and  had  been  for  about 
three  months,  which  was  his  first  experience  on  a  railroad;  that  on 
the  morning  of  November  7, 1881,  in  a  storm  of  wind  and  rain, 
the  train  running  at  maximum  speed  passed  under  the  bridge  at 
Felton's  crossing,  and  soon  after  the  conductor  heard  that  Hooper 
was  hurt  and  stopped  the  train.  He  was  found  dead,  his  face 
bloody;  he  lay  across  the  car,  and  head  on  arms;  feet  toward  the 
side  of  the  car  on  right;  face  turned  toward  the  front;  hands  in  his 
overcoat  pockets;  he  was  found  mid-way  of  the  car,  just  over  the 
door.  There  was  a  considerable  cut  on  the  back  of  the  head  just 
at  the  edge  of  the  hair;  it  was  a  considerable  gash. 

It  further  appeared  tiiat  it  was  the  duty  of  a  brakeman  to  be  on 
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the  top  of  the  cars.  Top-brakes  were  not  used  until  Dodamead 
was  superintendent  (about  1870  or  1871);  before  that  the  brakeman 
was  on  the  inside  of  the  car.  The  bridge  at  Felton's  was  built 
originally  in  J  857,  and  renewed  since  the  war.  The  bridge  was 
sixteen  feet  from  top  of  rail,  and  the  height  of  a  South  Carolina 
railroad  car  (kind  in  use  that  day)  is  a  little  over  eleven  feet — 
stated  by  Mr.  Magee,  who  measured  one,  to  be  eleven  feet  and  three 
and  one-fourth  inches  —  leaving  between  the  top  of  the  cars  and 
the  timbers  about  four  feet  and  eight  and  three-fourths  inches; 
'*  a  moderate  stoop  would  pass  a  man  under  the  bridge,  a  sitting 
posture  would  do  so,  but  one  could  not  stand  without  being  knocked 
off."  At  that  time  there  were  no  danger-cords  to  give  warning  of 
approach  to  the  bridge;  a  negro  man  once  before  had  been  killed 
at  the  same  place.  He  was  not  a  train  hand;  got  on  the  cars,  stood 
up  and  was  killed.  It  also  appeared  that  the  intestate  was  reared 
in  the  neighborhood,  and  lived  with  his  father,  the  family  fur- 
nishing him  with  clothes;  that  he  was  only  about  a  month  over 
twenty-one  years  of  age,  and  when  not  engaged  on  the  road  worked 
for  his  father;  that  after  going  on  the  road,  he  had  not  assisted  his 
father  much  in  money  matters,  but  had  let  him  have  some.  He 
spent  most  of  his  wages  for  clothing,  was  an  obedient,  industrious, 
sober  boy,  getting  a  dollar  a  day  as  brakeman. 

The  company  offered  no  evidence,  but  upon  the  close  of  plaintiff's, 
moved  for  a  nonsuit,  which  the  judge  granted,  among  other  things 
saying:  '^  The  evidence  for  the  plaintiff  showed  this  bridge  had 
been  in  the  position  it  then  was  for  thirty  years  without  any  change 
in  point  of  height  or  construction  from  its  original  place  and  loca- 
tion. I  cannot  see  under  the  evidence  any  proof  that  defendants 
have  been  guilty  of  negligence  in  the  building  of  iliis  bridge,  or  in 
maintaining  it  as  originally  constructed  by  the  builders  of  the  road. 
On  the  other  hand,  the  evidence  appears  to  point  clearly  to  the 
negligence  of  the  deceased  as  at  least  contributory,  both  from  his 
certain  knowledge  of  the  bridge  from  passing  beneath  it  daily,  and 
every  time  being  required  in  order  to  avoid  danger  to  incline  his 
body,  and  from  the  fact  that  his  face,  from  the  location  of  the 
injury,  was  directed  to  the  rear.  Upon  the  familiar  principles  of 
law,  that  one  who  enters  the  service  of  another  takes  upon  himself 
the  ordinary  risks  incident  to  the  employment,  and  that  one  who 
has  contributed  to  the  cause  of  the  danger  of  which  he  complains 
oannot  recover  against  another  who  also  oontributed  to  the  same 
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caases,  either  or  both,  and  I  cannot  from  the  eyidence  on  the  part 
of  the  plaintiff  avoid  the  conclusion  that  the  nonsuit  should  be 
granted.  *  *  *  As  to  the  fifth  and  sixth  grounds  of  the  motion 
for  nonsuit,  they  are  refused.  I  am  not  prepared  to  be  the  pioneer 
in  this  State  in  announcing  as  a  principle  of  law  that  a  parent  has 
no  beneficial  interest  in  the  life  of  a  child  after  the  majority  of 
such  child,  or  to  say  that  in  this  particular  case  there  was  such  a 
failure  of  proof  of  beneficial  interest  as  to  take  the  case  for  this 
reason  from  the  jury,"  etc. 

.  From  this  order  of  nonsuit  the  plaintiff  appealed  upon  the  fol- 
lowing grounds: 

1.  ^'Because  where  there  is  any  proof  to  sustain  the  allegation  of 
the  complaint,  the  question  must  go  to  the  jury. 

2.  "  The  question  of  negligence  was  a  mixed  question  of  law  and 
fact,  and  should  have  been  submitted  to  the  jury. 

3.  *^  The  question  of  negligence  should  have  been  submitted  to 
the  jury,  because  it  was  proved  that  the  company  had  notice,  and 
knew,  or  ought  to  have  known^  that  their  bridge  at  Felton's  cross- 
ing was  too  low,  and  dangerous  to  its  servants  and  employees. 

4.  '^  The  proof  showing  that  said  bridge  was  too  low,  the  defend- 
ant company  was  liable  for  injuries  to  its  employees  occasioned  by 
improper  and  dangerous  structures  if  the  employee  was  in  the  dis- 
qharge  of  his  duty. 

.  5.  ''Under  the  proof,  the  defendant  company  was  liable  to  the 
administrator,  plaintiff,  for  the  death  of  his  intestate. 
'  6.  ''That  his  honor  erred  in  holding  that  the  deceased  was 
chargeable  with  knowledge  of  the  dangerous  condition  of  the  bridge, 
it  being  in  proof  that  he  was  young  and  ine^^perienced,  and  had 
only  been  in  railroad  service  about  three  months,  and  no  evidence 
that  he  was  ever  notified  of  the  dangerous  condition  of  the  bridge. 

7.  "The  question  of  contributory  negligence,  and  whether  the 
plaintiff's  intestate  was  chargeable  with  knowledge  of  the  defect  in 
the  bridge,  was  a  question  for  the  jury,  and  should  have  been  so 
submitted,"  etc. 

At  common  law,  a  right  of  action  for  a  personal  injury  dies  with 
the  person:  Actio  personalis  moritur  cum  persona.  If  death  is 
instantaneous  with  the  injury,  no  right  of  action  accrues  which  can 
survive,  according  to  the  ancient  principle  that  "  in  a  civil  court 
ibe  death  of  a  human  being  cannot  be  complained  of  as  an  injury^ 
whether  it  results  from  the  felonioua  assault  pr  the  cai:eles8no8R  of 
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the  party  causing  it."  This  was  considered  a  defect  in  the  law, 
and  most  of  the  States  of  the  Union  have  passed  laws  upon  the  sub- 
ject, more  or  less  similar  to  the  first  English  precedent,  known  as 
Lord  Campbell's  Act.     Our  law  provides  as  follows  : 

**  Section  2183.  Whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  default  of  another^  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then  in  every  such  case  the  person  or  cor- 
poration who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  although  the  death  shall  have  been  caused  under 
such  circumstances  as  make  the  killing  in  law  a  felony. 

'^  Section  2184.  Every  such  action  shall  be  for  the  benefit^  the 
wife,  husband,  parent,  and  children  of  the  person  whose  death  shall 
have  been  so  caused,  and  shall  be  brought  by  or  in  the  name  of  the 
executor  or  administrator  of  such  person;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the  parties  respectively, 
for  whom  and  for  whose  benefit  such  action  shall  be  brought,  and 
the  amount  so  recovered  shall  be  divided  among  the  before-men- 
tioned parties  in  such  shares  as  they  would  have  been  entitled  to  if 
the  deceased  had  died  intestate  and  the  amount  recovered  had  been 
personal  assets  of  his  or  her  estate,^'  etc. 

The  right  of  the  administrator  to  recover  is  precisely  the  same  as 
if  Nelson  T.  Hooper  had  not  been  killed  outright,  but  injured,  and 
he  were  now  suing  the  company  for  damages.  In  that  yiew,  did 
the  Circuit  judge  commit  error  in  granting  the  nonsuit?  That 
must  depend  upon  the  proper  application  of  the  doctrines  of  negli- 
gence, which  most  of  the  text-writers  say  is  not  a  fact,  but  an 
inference  from  facts  considered  in  connection  with  the  law.  The 
intestate,  Hooper,  was  in  the  employment  of  the  company  as  a 
brakeman.  In  such  case  the  rule  is  that  ^'  while  it  is  true,  on  the 
one  hand,  that  a  workman  or  servant,  on  entering  into  an  employ- 
ment, by  implication  agrees  that  he  will  undertake  the  ordinary 
risks  incident  to  the  service  in  which  he  is  engaged,  it  is  also  true, 
on  the  other  hand,  that  the  employer  or  master  impliedly  contracts 
that  he  *  *  *  will  also  take  due  precaution  to  adopt  and  use 
such  machinery,  apparatus,  tools,  appliances,  and  means  as  are  suita- 
ble and  proper  for  the  prosecution  of  the  business  in  which  his 
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servants  are  engaged  with  a  reasonable  degi-ee  of  safety  to  life  and 
security  against  injury."     Snow  v.  Hausatonic  R,  Co.^  8  Allen,  444. 

Taking  this  as  a  proper  expression  of  the  rule,  we  agree  with  the 
Circuit  judge  that' when  the  road  was  built,  the  bridge  ut  Felton's 
cix>s8ing  was  a  suitable  '^  appliance,"  in  so  far  as  the  safety  of  the 
employees  was  concerned,  for  there  was  ample  room  to  pass  the 
train  in  safety,  and  at  that  time  it  was  not  made  the  duty  of  any 
of  the  employees  to  be  on  the  roof  outside  of  the  cars;  but  in  1870 
or  Ln71,  after  the  bridge  was  built,  the  company  required  the  brake- 
men  to  bo  on  the  top,  and  a  height  of  bridge  which  was  ample  be- 
fore might  not  be  a  suitable  *' appliance"  under  the  new  conditions. 
Wo  are  not  quite  sure  that  maintaining  the  bridge  at  its  former 
height  afterward,  making  it  necessary  for  the  brakeman  to  bend  his 
body  fu  order  to  escape  injury  every  time  the  train  passed  under  it, 
was  a  full  performance  of  the  duty  imposed  upon  the  company  in 
regard  to  the  safety  of  their  employees,  or  was  one  of  the  ordinary 
risks  of  the  employment. 

But  there  is  another  principle  which  applies  here.  We  think  it 
is  settled  that  an  employee  may  waive  the  right  to  exact  of  his  em- 
ployer such  appliances  as  the  law  in  its  strictness  might  require, 
and  that  as  a  general  rule  the  acceptance  of  service,  or  remaining 
in  tlie  service  without  complaint  after  full  knowledge  of  a  perma- 
nent patent  defect,  amounts  to  such  waiver  as  to  that  particular 
defect.  After  the  change  in  the  position  of  the  brakeman,  the 
bridge  remained  unchanged  for  ten  years  to  1881,  when  the  intes- 
tate entered  the  service  of  the  company  as  a  brakeman,  and  after 
full  knowledge  of  the  condition  of  the  bridge,  continued  in  that 
service  without  complaint  for  three  months  before  the  accident  oc- 
curred. 

The  principle  is  thus  stated  in  Pierce  on  Railroads,  at  page  379: 
**  A  servant  who  before  the  injury  had  knowledge  of  the  defect  in 
the  road  or  machinery,  or  who  having  a  reasonable  opportunity  to 
inform  himself,  ought  to  have  known  such  defects,  is  presumed  by 
remaining  in  the  company's  service  to  have  assumed  the  risks  of 
such  voluntary  exposure  of  himself,  and  cannot  recover  for  an  injury 
resulting  therefrom;  and  his  knowledge  has  the  same  effect  whether 
the  company  or  master  was  informed  or  ignorant  of  such  defect. 
This  rule  applies  with  special  force,  where  the  defect  or  danger  is 
obvious  to  the  senses.  A  servant  who  knows  the  defect  and  peril 
takes  the  risk  of  dangerous  implements,     *     *     *     or  of  services 
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of  peculiar  peril  which  he  undertakes,  and  dangerous  practices  in 
which  he  participates;  or  of  injuries  resulting  from  the  projecting 
roof  of  a  station-house,  or  from  bridges  which  are  too  low  to  allow 
him  to  ride  standing  upright  on  the  top  of  the  train,  and  he  is  ordina- 
rily chargeable,  from  the  fact  of  his  entering  the  employment  with 
knowledge  of  the  height  of  such  bridge,  without  notice  or  warning 
from  the  company,"  etc.,  citing  the  cases  of  Owen  v.  A".  Y.  Cent 
R.  Co.,  1  Lans.  108;  Baltimore  di  Ohio  R,  Co.  v.  Strieker,  61  Md. 
47;  8.  c,  34  Am.  Rep.  291;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302;  and 
Pittsburgh  &  C.  R.  Go.  v.  Sentmeyer,  92  Penn.  St.  276;  s.  c,  37 
Am.  Rep.  684. 

This  is  certainly  the  general  rule,  but  there  ai^e  well  recognized 
exceptions  in  which  such  conclusions  will  not  '' necessarily  follow," 
as  in  our  own  case  of  Laaure  v.  Oraniteville  Manuf.  Co.,  18  S.  C. 
278,  which  was  an  action  by  a  laborer  in  the  employment  of  the  de- 
fendant company  for  damages  on  account  of  personal  injuries  re- 
ceived in  the  fall  of  an  elevated  tramway,  over  which  he  was  rolling 
cotton  from  the  warehouse  to  the  mill  of  the  defendants.  The  dis- 
tinction is  thus  stated  by  Mr.  Pierce  on  the  page  before  cited: 
"  The  knowledge  from  which  it  will  be  presumed  that  the  servant 
took  the  risk  must  be  such  as  will  put  him  on  his  guard,  and  mere 
knowledge  of  a  defect  which  does  not  inform  him  of  the  hazard  is 
not  conclusive  that  he  assumed  the  risk  or  was  negligent.  The 
servant  has  been  held  not  to  be  affected  with  such  knowledge 
where  he  had  a  right  to  suppose  the  defect  to  be  temporary  in  its 
character,"  etc.  Snow  v.  Hoiisaionic  R.  Co.,  supra.  In  this  case 
the  lowness  of  the  bridge  was  permanent,  patent,  and  cei*tain1y  in- 
formed the  intestate  of  the  hazards  incident  to  it. 

Assuming  then  that  the  intestate  took  the  risks  incident  to  the 
condition  of  the  bridge  by  his  entering  into  the  service  of  the  com- 
pany as  a  brakeman,  and  remaining  in  that  service  after  he  had  full 
knowledge  upon  the  subject,  was  there  any  proof  of  particular  neg- 
ligence on  the  part  of  the  company  or  its  agents  at  the  time  of  the 
unfortunate  accident,  and  which  caused  the  same?  We  do  not 
uDderstand  it  to  be  claimed  that  at  the  time  of  the  accident  there 
was  any  such  special  act  of  negligence;  and  in  that  view  there  was 
no  evidence  to  charge  the  company,  whether  there  was  or  was  not 
any  want  of  proper  care  on  the  part  of  the  intestate  himself.  It  is 
true,  the  train  was  running  fast,  not  however  at  greater  speed  than 
the  maximum  allowed  (fifteen  miles  an  hour)  on  the  T.  rail..  It 
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was  running  from  Bclton  toward  Walhalla,  in  the  face  of  a  north- 
east storm  of  wind  and  rain.  The  intestate,  as  brakeman,  was  on 
the  top  of  the  cars  without  shelter,  where  his  duty  required  him  to* 
be  in  foul  as  in  fair  weather,  and  the  proof  seems  to  indicate  that 
exposed  as  it  was,  and  probably  overlooking  the  fact  that  they  were 
approaching  Felton's  crossing,  he  put  his  hands  in  his  OTercoat 
pockets,  turned  his  back  to  the  pelting  storm  and  was  dashed  ta 
death  by  the  timbers  of  the  bridge  striking  him  on  the  back  of  the 
neck.  HowcTer  much  to  be  regretted,  we  do  not  see,  under  all  the 
circumstances,  that  it  can  be  considered  as  other  than  a  sad  acci- 
dent, the  proximate  cause  of  which  was  the  failure  of  the  intes- 
tate  to  observe  the  bridge,  occasioned  probably  by  his  position  in 
protecting  himself  from  the  storm. 

It  is  however  strongly  pressed  upon  the  court  that  there  were 
facts  involved,  .and  they  should  have  been  left  to  the  jury.  It  is 
true,  as  this  court  has  often  ruled,  that  a  nonsuit  for  want  of  evi- 
dence should  not  be  granted  where  there  is  any  evidence  to  go  to 
the  jury,  whose  exclusive  province  is  to  decide  upon  the  weight  of 
conflicting  testimony.  But  we  do  not  understand  that  the  mean- 
ing of  this  rule  is  that  every  question  involving  a  fact  must  go  to 
the  jury,  whether  there  is  or  is  not  proof  to  support  it.  If  there  is 
no  conflicting  evidence,  and  all  is  on  one  side,  it  may  be  the  duty 
of  a  judge  to  direct  a  nonsuit,  as  it  would  be  a  nugatory  thing  to 
send  such  an  unsupported  case  to  the  jury.  Brown  v.  Fragf^  2 
Bay,  126;  8.  c,  1  Am.  Dec.  633;  Hopkins  v.  DeOraffenreid,  2  Bay, 
441;  McCall  v.  Cohen^  16  S.  C.  448.  A  high  authority  expresses  the 
principle  in  this  form:  "The  judge  has  to  say  whether  any  facts 
have  been  established  by  evidence,  from  which  negligence  may  be 
reasonably  inferred;  the  jurors  have  to  say  whether,  from  these 
facts,  when  submitted  to  them,  negligence  ought  to  be  inferred. 
The  relevancy  of  evidence,  and  whether  any  exist  w;hich  tends  to 
prove,  or  is  capable  of  proving  negligence  is  for  the  court." 
Pierce  Bailr.  312. 

There  were  no  facts  in  the  case,  except  as  to  the  height  of  the 
bridge  and  the  absence  of  danger  cords,  the  employment  of  the 
intestate  as  brakeman  on  the  road,  and  to  to  his  knowledge  of 
the  condition  of  the  bridge.  We  agree  with  the  Circuit  judge, 
that  the  proof  bearing  upon  these  facts  did  not,  in  favor  of  the 
intestate,  authorize  a  reasonable  inference  of  negligence  on  the  pari 
of  the  company.     As  to  the  condition  of  the  bridge  and  the  employ- 
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ment  of  the  intestate  as  brakeman  there  could  be  no  doubt^  and  it 
seems  to  us,  after  making  all  proper  allowance  on  account,  of  his 
youth  aiid  inexperience,  there  could  be  as  little  as  to  his  knowl- 
edge ol  the  height  of  a  bridge  under  which  he  had  passed  eyery 
day  for  three  months. 

This  view  makes  it  unnecessary  to  consider  the  other  question, 
which  was  so  fully  argued  at  the  bar,  as  to  whether,  under  our 
statute,  a  parent  can  recoTer  damages  resulting  from  the  death  'of 
a  son,  who  is  over  the  age  of  twenty-one  years,  and  acting  for  him- 
self. As  that  question  is  not  involved  in  the  case,  we  prefer  to 
reserve  our  opinion. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  aflSrmed. 

Judgment  aflrmed. 

NOTB  BT  THE  Refobtsr.—  In  AUsB  y.  Railway  Company,  21  S.  C.  550,  it 
was  held  that  where  the  brakeman  did  not  know  of  the  danger,  there  should 
Aot  be  a  nonsuit.  The  court  said:  '*  Here  the  negligence  charged  to  the 
defendant  was  the  fact  that  the  plaintiff  had  been  placed  in  a  position  where 
he  was  exposed  to  a  danger  of  which  he  knew  nothing,  and  of  which  he  was 
not  informed  hj  the  defendant,  or  furnished  with  any  means  or  guards  to 
warn  him  of  its  presence,  although  said  danger  was  known  to  the  defendant 
when  the  plaintiff  was  employed  and  placed  in  sidd  position.  Was  there  a 
total  failure  of  testimony  as  to  either  of  these  allegations?  We  think  not. 
On  the  contrary,  the  slightest  examination  of  the  evidence  as  reported  will 
show  that  there  was  evidence  as  to  all  of  them.  There  was  evidence  as  to  the 
place  of  the  plaintiff  as  brakeman.  There  was  evidence  as  to  the  fact  that  the 
Gongaree  bridge  was  too  low  to  allow  one  to  stand  erect  on  the  top  of  a  car  in 
safety  as  it  passed  said  bridge.  There  was  evidence  as  to  the  fact  that  the 
defendant  Icnew  the  height  of  the  bridge  and  the  danger  of  plain tiff*s  position. 
And  there  was  evidence  that  plaintiff  was  uninformed  as  to  this  danger;  cer 
tainly  that  the  defendant  had  given  him  no  information  on  the  subject.  These 
were  the  material  allegations  in  the  complaint,  and  we  do  not  see  how  the  Circuit 
judge  could  have  granted  a  nonsuit  in  the  face  of  the  testimony  without  invad- 
ing the  province  of  the  jury  as  to  the  facts.  ♦  ♦  ♦  The  negligence  ♦  ♦  ♦ 
consisted  in  exposing  the  plidntiff  to  a  danger  known  to  the  defendant,  but 
unknown  to  the  plaintiff,  and  without  any  information  or  warning  to  him  Of 
the  presence  of  such  danger.  This  was  the  allegation  in  the  complaint.  It 
Was  the  gist  of  the  action,  and  the  question  before  the  court  on  the  motion  for 
nonsuit  was,  is  there  any  testimony  as  to  these  facts?  The  Circuit  judge 
ibund  that  there  was;  he  therefore  refused  the  nonsuit,  and  we  think  it  was 
prbperiy  refused." 

An  instruction  that  if  a  railroad  company  constructs  a  covered  bridge  along 
ih^  line  of  its  railroad  it  should  build  it  of  sufficient  height  so  that  persona 
iomplogred  hy  the  ndlioad  oompany  as  brakemen  and  who  are  required  to  go 
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upon  the  top  of  freight  trains  in  diaeharging  their  duty  aa  brakemen,  while 
going  through  the  bridge,  may  pass  through  without  danger  to  their  per- 
sonal safety;  hdd,  in  connection  with  other  instructions,  fully  stating  the 
plaintiffs  (brakeman*s)  duty  to  observe  due  care,  to  be  a  proper  statement  of 
the  law  as  to  the  company's  duty.  An  instruction  that  the  law  does  not 
require  of  a  brakeman  that  he  should  absolutely  know  all  of  the  defects  of 
construction  and  all  the  obstructions  there  may  be  along  the  line  of  the  raO- 
road,  nor  that  he  should  neglect  the  performance  of  his  duties  as  a  brakeman 
to  l>e  on  the  constant  lookout  for  such  obstructions  and  defects  which  may  be 
dangerous,  held  not  to  be  erroneous.  Ckkago,  etc.,  B.  Co,  v.  Johnson,  Illinois 
Supreme  Ck>urt,  January  22,  18d6. 

The  same  doctrine  was  held  in  BaUimare  and  Ohio  and  Ohieago  B.  Co.  v. 
Bovoan,  104  Ind.  88,  when  the  court  said :  "  It  is  earnestly  insisted  by  appel- 
lant's learned  counsel,  that  appellee's  complaint  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action,  or  to  show  that  appellant  is  liable  to  him  for 
the  injuries  he  xeceived  while  in  its  service  and  in  the  proper  discharge  of  the 
duties  of  his  employment.  After  criticising  the  complaint  at  some  length, 
appellant's  counsel  say  :  '  In  short,  setting  aside  a  jugglery  of  words  respect- 
ing negligence,  the  allegations  of  the  complaint  would  fix  the  fellow  servants 
of  the  appellee  with  negligence,  such  as  would  avoid  liability  on  the  part  of 
the  appellant,  because  the  accident,  on  these  allegations,  may  well  be  held  to 
have  been  caused  by  the  negligence  of  fellow  servants,  hence  he  should  not 
recover  We  repeat,  there  is  nothing  showing  any  thing  more  than  a  sheer 
assumption  of  risk,  on  the  part  of  the  appellee,  which  risk  was  not  latent,  and, 
plain  to  be  seen,  not  increased.'  It  must  be  confessed  that  the  position  of 
appellant's  counsel,  in  regard  to  the  non-liability  of  the  railroad  company  to 
its  employee,  in  such  a  case  as  the  one  at  bar,  seems  to  be  sustained  by  the 
decisions  of  the  courts  of  last  resort  in  several  of  our  sister  States.  We  cite 
some  of  these  cases,  as  follows  :  Baylor  t.  Delateare,  etc.,  B.  Co.,  40  N.  J.  L.  28; 
a.  c,  29  Am.  Rep.  208;  BalHmore,  etc.,  B.  Co.  v.  Strieker,  51  Md.  47;  8.  c,  84 
Am.  Rep.  291;  Dooitt  v.  Pacific  B.,  50  Mo.  802;  Pittsburgh,  etc.,  B.  Co.  v. 
Sentmeyer,  92  Penn.  St.  276.  s.  c,  87  Am.  Rep.  684;  Clark*»  AdrnW  v.  BicK- 
mond,  etc.,  B  Co.,  78  Va.  709;  s.  c,  49  Am.  Rep.  894;  Oibeon  v.  Brie  By.  Co., 
d8N.  Y.'449;  8  c  ,  20  Am.  Rep.  552. 

"In  this  connection  we  may  properly  note  that  in  Beach  on  Contributory 
Negligence,  section  184,  in  speaking  of  these  decisions,  it  is  vigorously  said: 
'  If  the  roof  or  overstructure  of  the  bridge  is  so  low  that  it  will  strike  a  brake- 
man  standing  erect  upon  the  top  of  his  train,  it  is  an  essentially  murderous 
contrivance,  and  it  is  not  creditable  to  our  jurisprudence  that  such  buildings 
are  not  declared  a  nuisance.  There  is  nothing  in  the  reports  worse  than  the 
cases  that  sustain  the  railway  corporations  in  building  and  maintaining  these 
man  traps* 

**  The  case  in  hand  is  one  of  first  impression  in  this  State,  and  we  are  not 
concluded  by  any  previous  decision  of  this  court.  We  are  impressed  with  the 
opinion  that  appellant's  counsel  misapprehended  the  force  and  effect  of  the 
facts  stated  in  appellee's  complaint,  and  admitted  to  be  true,  as  the  question 
of  their  sufficiency  is  now  presented.     Stripped  of  the  '  jugglery '  of  adjectivei 
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or  qualifying  words,  the  material  facts  admitted  to  be  trae  were,  (1)  the  con- 
Btmction  and  maintenance  bj  appellant  of  the  highway  bridge  o^er  its  railroad 
track,  at  an  insufficient  height  to  enable  its  brakemen  to  perform  tiieir  labors 
and  discharge  their  duties,  without  great  danger  and  hazard  to  the  life  and 
personal  safety  of  such  brakemen,  (2)  appellant's  knowledge  of  the  insuffi* 
dent  height  of  such  bridge,  and  that  it  was  dangerous  and  unsafe  for  its 
brakemen  to  perform  their  labor  and  discharge  their  duties  while  passing  under 
such  bridge,  (3)  appellee's  ignorance  of  the  fact  that  the  bridge  was  too  low, 
and  that  It  was  dangerous  for  him  to  attempt  the  performance  of  the  duty  im- 
posed on  him  as  a  brakeman  by  the  appellant,  while  passing  under  such  bridge^ 
and  (4)  appellee,  while  in  appellant's  employ  as  brakeman,  in  his  proper  place 
and.Bt  his  post  of  duty,  was  struck  by  the  bridge,  under  which  his  train  was 
running,  and  received  the  injuries  described  in  his  complaint. 

"  It  will  not  do,  we  think,  to  say  that  these  facts  were  not  sufficient  to  con- 
stitute a  cause  of  action  against  appellant  for  the  recovery  of  such  damages  ss 
appellee  sustained.  It  seems  to  us  that  a  railroad  company  is,  and  ought  to 
be  required  to  construct  and  maintain  its  roadway  and  appendages,  and  its 
overhead  structures,  in  such  manner  and  condition  that  its  employees  or  ser- 
vant can  do  and  perform  all  the  labors  and  duties  required  of  him,  with  reason- 
able safety. 

"  In  Uauiton,  etc,,  Ry,Co,v.  Oram,  49  Tex^  841,  it  was  held  by  the  Supreme 
Court  of  Texas  as  follows:  '  It  is  the  duty  of  the  railroad  company  to  use 
ordinary  care  to  provide  such  cars,  road-beds,  tanks,  etc.,  as  are  reasonably 
safe;  that  a  failure  to  do  this,  is  negligence  chargeable  on  the  company  itself; 
and  that  the  company  is  responsible  in  damages  to  an  employee  for  an  injury 
resulting,  without  his  negligence,  from  a  tank  or  other  appendage  of  the  road 
so  negligently  constructed  as  to  subject  the  employee  to  uijuecessary  and 
extraordinary  danger  which  he  could  not  reasonably  anticipate  or  know  of,  and 
of  which  he  in  fact  was  not  informed.* 

**  Doubtless,  the  general  rule  is,  as  it  was  declared  to  be  by  Chief  Justice 
bHAW,  in  the  leading  case  of  Farwd  v.  BoHan,  etc.,  B,  Co,,  4  Mete.  (Mass.)  49, 
as  follows:  '  He  who  engages  in  the  employment  of  another  for  the  perform' 
ance  of  special  duties  and  services,  for  compensation,  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils  incident  to  the  performance  of  such  ser- 
vices.' But  there  are  well  defined  exceptions  to  this  general  rule,  one  of  which 
arises  from  the  obligation  or  duty  of  tbe  master  not  to  expose  the  servants 
while  conducting  his  business  to  perils  or  hazards  which  might  have  been  pro- 
vided against  by  the  exercise  of  due  care  and  proper  diligence  upon  the  part  of 
the  master.  In  Chicago,  etc.,  R.  Co,  v.  Svoett,  45  111.  197,  it  was  held  by  the 
Supreme  Court  of  Illinois,  that  a  railroad  company  is  bound  to  provide 
suitable  and  safe  materials  and  structures  in  the  construction  of  its  road  and 
appurtenances,  and  if  from  a  defective  construction  of  its  road  and  appurte- 
nances an  injury  happen  to  one  of  its  servants,  the  company  is  liable  for  the 
injuries  sustained.  The  same  learned  court  has  since  re-affirmed  the  same  doc- 
trine, substanUlly,  in  lUinoiB  Cent  B.  Co.  v.  WMi,  62  III.  188;  s.  c,  4  Aul 
tiep.  698,  and  in  Chicago,  eU.,  B.  Co.  v  Bua§ea,  91  lU.  298;  s.  c.,  88  Am 
Rep.  64. 
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*  In  E&ugh  t.  Sa&waif  Go. ,  100  U.  S.  218»  in  speaking  of  the  exoeptione  to  the 
general  rule,  that  a  master  ia  not  liable  to  his  aerrant  for  injuries  soatained  by 
the  negligenoe  of  his  fellow  servants,  the  Sapreme  Conrt  of  the  United  States 
6ayH:  '  One,  and  perhaps  the  most  important,  of  those  exceptions  arises  from 
the  obligation  of  the  master,  whether  a  natural  person  or  a  corporate  bodj,  not 
to  expose  the  servant,  when  conducting  the  master*s  business,  to  perils  or 
hazards  against  which  he  may  be  guarded  by  proper  diligence  upon  the  part  of 
the  master.  To  that  end  the  master  is  bound  to  observe  all  the  care  which 
]irudenoe  and  the  exigencies  of  the  situation  require,  in  providing  the  servant 
with  machinery  or  other  instrumentalities  adequately  safe  for  use  by  the  latter.' 
The  doctrine  here  declared  is  in  harmony  with  and  supported  by  the  recent 
decision  of  this  court  in  the  well  considered  oaas  of  Ind,  Oar  (Jo.  t.  Parker, 
100  Ind.  181." 


Buck  y.  Mabtik. 
cn8.ai80.) 

PartUitm^^Una$U9  in  eammon  —  attawanoef^rimprwfememU, 

Where  a  widow,  at  her  own  expense,  erected  buildings  on  unimproved  land 
belonging  to  herself  and  her  infant  children,  which  they  all  enjoyed  together, 
she  should  be  allowed  on  partition  for  the  improvements^  or  the  improved 
part  should  be  set  off  to  her. 

PARTITION.     The  opinion  states  the  case. 

Eugene  B.  Gary,  for  appellants. 
Noble  d  Noble,  contra. 

McOowAK,  J  In  January,  1865,  the  hite  WQliam  Smith  made 
a  deed  of  gift  of  a  tract  of  land  (525  acres)  to  the  widow  and 
children  of  his  deceased  son,  Thomas  W.,  viz.,  the  widow,  Edna 
F.,  and  four  children,  Mary  B.,  Samuel  J.,  Jennie  F.  and  Thomas 
W.  Smith.  In  June,  1865,  the  widow  Edna  intermarried  with 
Benj.  M.  Martin,  and  the  family  went  into  possession  of  the  land. 
There  were  no  improvements  on  the  place,  and  Mrs.  Martin  and 
her  husband  erected  a  dwelling-house  and  necessary  out-buildings, 
which  it  is  alleged  enhanced  its  value  about  $300.  In  1876,  Mary  R, 
one  of  the  children,  intermarried  with  Lawrence  E.  Dantzler,  and 
on  March  28, 1881,  they  oonyeyed  the  interest  of  the  said  Mar; 
E.,  one-flfth,  to  Richey  &  Miller,  and  'the  same  was  sold  as  theii 
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property  under  execution  against  them,  March,  1883,  and  purchasM 
by  the  plainiiffs,  who  took  sherifTs  title,  and  instituted  these  pro- 
iseedings  for  partition  of  the  land. 

B.  M.  Martin  and  his  wife  Edna  both  answered,  that  they  had 
put  permanent  improvements  upon  the  land,  paid  taxes  therefor, 
and  boarded,  clothed,  and  educated  the  children,  for  which  they  were 
entitled  to  compensation,  amounting  in  the  aggregate  to  more  than 
th6  entire  value  of  the  land.  The  plaintiffs  replied,  charging  waste, 
denying  the  right  to  compensation  for  improvements,  claiming 
rents  and  profits  on  their  fifth,  and  pleading  the  statute  of  limita- 
tions, etc. 

It  was  referred  to  the  master,  M.  L.  Bonham,  Jr.,  to  hear  and 
determine  the  issues.  He  took  testimony  and  made  report,  find- 
ing as  matter  of  fact  that  the  improvements  enhanced  the  value  of 
the  land  $300,  and  holding  that  the  same  should  be  allowed  to 
Martin  and  wife;  that  Martin  paid  the  taxes,  and  that  he  should 
have  refunded  to  him  what  he  had  paid  within  the  last  six  years, 
Tiz.,  $96,  and  that  the  plaintiffs  were  not  entitled  to  rents  and 
profits  except  for  the  year  1883,  but  were  entitled  to  partition  of 
the  land.  On  exceptions  to  the  master's  report,  the  cause  came  on 
to  be  heard  by  Judge  Hudson,  who  held  that  Martin  and  wife  were 
not  entitled  to  compensation  for  the  improvements  upon  the  com- 
mon property,  and  ordered  a  writ  of  partition  in  the  usual  form  to 
divide  the  land  into  five  equal  parts,  recommitting  the  report  as  to 
the  taxes  paid. 

From  this  decree  Martin  and  wife  appealed  to  this  court  upon 
the  following  exceptions:  ''  Because  his  honor  the  presiding  judge 
erred  in  sustaining  plaintiffs'  first  exception.  2.  Because  the  judge 
erred  m  failing  to  allow  Mrs.  Edna  F.  Martin  compensation  for 
improvements  erected  on  the  land  described  in  the  complaint. 
3.  Because  the  judge  erred  in  signing  a  writ  for  the  partition  of  the 
land  in  five  equal  portions." 

We  agree  entirely  with  what  Chancellor  Daroan  said  in  a  note 
to  WiUinuin  v.  Holmes,  4  Rich.  Eq.  476:  '^The  qaestion  whether 
compensation  is  to  be  allowed  to  a  tenant  in  common,  who  has 
made  improvements  upon  the  common  estate,  as  against  his  co- 
tenant,  has  been  attended  with  much  difficulty.  Not  to  allow  it, 
when  the  improvements  are  valuable,  in  many  cases  is  highly 
inequitable;  yet  no  safe  rule  of  universal  application  can  be  laid 
down  upon  the  subject    For  in  some  cases,  though  the  improve- 
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ments  may  add  to  the  permanent  value  of  the  estate,  it  might  be 
nndesirable,  inconvenient,  or  even  ruinons,  for  the  co-tenant,  who 
has  not  concurred  in  the  improvements,  to  meet  his  share  of  the 
expense,"  etc.  There  is  no  doubt  about  the  general  rule.  Our 
cases  have  settled  the  question  against  the  right  of  an  improving 
•tenant  in  common  to  the  exclusive  benefit  of  his  improvements. 
Thurston  v.  Dickinson.  %  Rich.  Eq.  317;  Ddlst  y.  WhUner,  Cheves 
Eq.  223;  Hancock  v.  Day,  McMulL  Eq.  68;  Thompson  y.  Bosiiek, 
McMulL  Eq.  79. 

To  this  rule  however  there  are  well-established  exceptions,  one  of 
which  is  that  where  improvements  are  made  by  a  tenant  in  com- 
mon, who  has  reason  to  believe,  and  does  honestly  believe,  that  he 
has  fee-simple  title  in  severalty  to  the  land  so  improved.  In  such 
case  the  tenant  is  allowed  compensation,  and  if  practicable,  in  par- 
tition the  part  of  the  land  so  improved  will  be  assigned  to  the  tenant 
who  made  the  improvements,  without  charging  him  the  value  of 
said  improvements;  that  is  to  say,  the  partition  will  be  made  with- 
out any  reference  to  the  improvements.  WHliman  v.  Holmes^  supra; 
Scai/e  y.  Thoinson,  15  S.  G.  337;  Annely  v.  DsSaussure,  17  S.  G. 
391;  Johnson  y.  Barrslson,  18  S.  C.  604 

In  this  last  case  the  principle  is  announced  by  the  chief  justice 
as  follows:  ^'Asa  general  rule,  and  in  ordinary  cases,  where  the 
co-tenants  are  all  known  and  easy  of  access,  and  one  moves  forward 
without  consultation  with  the  others,  and  erects  improvements  of 
his  own  accord  whether  desired  or  not  by  the  others,  he  does  so  at 
his  own  risk»  and  such  improvements  will  not  be  allowed.  *  *  * 
Where  however  improvements  have  been  ereCteA  by  a  co-tenant^ 
which  add  value  to  the  common  estate,  and  erected  under  circum- 
stances which  would  make  it  a  great  and  obvious  hardship  upon  the 
improving  tenant  to  deprive  him  entirely  of  the  benefit  of  such 
improvements,  throwing  their  whole  value  into  the  common  estate 
for  partition,  the  disposition  of  the  court  of  equity  has  always  been 
to  give  the  improving  tenant  the  benefit  thereof  as  far  as  consistent 
with  the  equity  of  his  co-tenants.  1  Story  Eq.  Jur.,  §  666.''  It 
seems  to  us  that  the  improvements  in  this  case  were  erected  by  the 
mother  and  her  husband, ''  under  circumstances  which  would  make 
it  a  great  and  obvious  hardship  upon  them  to  be  deprived  of  the 
benefit  of  such  improvements,  throwing  their  whole  value  into  the 
common  estate." 

We  do  not  regard  the  rule  that  the  improving  ooftenant  is  moi^ 
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entitled  to  compensation  as  applying  to  the  case  where  all  the 
co-tenants  concur  in  the  improvements.  From  the  peculiar  circum- 
stances of  this  case,  we  must  regard  it  as  belonging  to  tbat  class  of 
cases.  It  is  true  that  the  children  were  minors  at  the  time  the 
improvements  were  made  and  could  not  consent  for  themselves,  but 
they  were  with  their  mother,  and  the  family  needed  a  home — ^indeed, 
it  was  absolutely  necessary.  If  at  the  time  an  application  had  been 
made  to  the  court  for  leave  to  build  a  little  cottage  on  the  common 
property  as  a  shelter  for  the  family,  can  there  be  a  doubt  that  such 
application  would  have  been  granted  by  the  court,  acting  for  the 
children?  Ex  parte  Palmer^  2  Hill  Ch.  218;  CorbeU  v.  Laurens, 
5  Rich.  Eq.  316.  Then  we  regard  that  done  which  should  have 
been  done.  It  was  not  the  legal  duty  of  the  mother  or  her  husband 
to  support  the  childen  without  the  use  of  their  shares.  The  posses- 
sion of  the  mother  was  also  the  possession  of  the  children  living 
with  her,  and  of  course  they  have  no  just  claim  for  rents  and  pro- 
fits which  they  consumed  themselves.  The  plaintiffs  have  no 
highor  rights  than  Mi's.  Dantzlcr  transferred  to  Miller  &  Richey. 
We  think  the  facts  require  us  to  consider  the  improvements  as  made 
with  the  concurrence  of  all  the  co-tenants,  through  the  court  acting 
for  them. 

In  this  view,  what  equity  could  Mrs.  Dantzler  or  her  vendee  have 
as  to  more  than  one-fifth  of  the  land  without  regard  to  the  improve- 
ments, to  which  she  had  in  no  way  contributed?  Possibly  the  land 
may  be  somewhat  worn  by  cultivation,  but  that  was  the  result  of 
supporting  and  rearing  the  family  of  which  she  was  a  member,  and 
of  this  she  certainly  had  no  right  to  complani.  We  think  this  is  an 
exceptional  case,  and  that  under  the  circumstances  Mrs.  Martin 
ought  to  have  the  enhanced  value  the  improvements  have  given  to 
the  land,  and  that  the  same  may  be  allowed  to  her  without  the 
slightest  injustice  to  Mrs.  Dantzler  or  any  one  who  stands  in  her 
place  by  purchase  of  her  share;  that  the  writ  of  partition  be  so 
framed  that  the  commissioners  should  assign,  if  practicable,  to  Mrs. 
Martin  the  portion  improved,  without  charging  her  with  the  value 
of  the  improvements;  or  if  the  land  must  be  sold,  that  the  amount 
added  to  its  value  by  the  improvements  shall  be  allowed  her  out  of 
the  proceeds  of  sale,  before  an  equal  division  of  the  same  among  her 
and  the  children  or  those  now  owning  their  shares,  the  amount 
added  to  the  valne  by  the  improvements  to  be  ascertained  after  the 
sale  by  the  master  fixing  the  ratable  proportions  of  their  value  to 
Vol.  LTII  —  89 
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that  of  the  entire  tract  of  land,  considered  only  in  reference  to  the 
parchase  money  of  the  whole.     Hand  v.  S.  dt  R.  Co.^  17  S.  0.  230. 
The  judgment  of  this  court  Ls,  that  the  judgment  of  the  Circuit 
Ooorty  subject  to  the  modifications  herein  indicated,  be  affirmed. 

Judgmeni  affirmed. 


WiLKS  Y^  Walkbb. 
ens.  aioBj 

AMdgwmtml  for  eredUan — prtferenM. 

An  insolvent  debtor  transferred  all  his  property  to  one  creditor,  by  chattel 
mortgage,  and  later  bj  bill  of  sale  and  deed,  for  the  benefit  of  such  creditor 
and  another,  to  the  exclusion  of  all  other  creditors.  Held,  a  violation  of 
the  statute  forbidding  preferential  assignments.    (See  note,  p,  709.) 

ACTION  for  yalue  of  goods*    The  opinion  states  the  qase.     The 
plaintifl!  had  judgment  below. 

Patterson  £  Oaston,  for  appellants. 

John  M  McNeal^  contra. 

McIyer,  J.  On  October  5,  1882,  one  A.  F.  Kitchens,  being 
indebted  to  the  plaintiff  in  the  sum  $1,543,  a  large  portion  of  which 
had  been  antecedently  contracted,  executed  a  mortgage  on  sundry 
articles  of  personal  property,  including  the  cotton  which  is  the  sub- 
ject-matter of  the  present  controversy  to  secure  the  payment  of 
said  debt  on  or  before  the  first  day  of  January,  1883.  On  February 
10,  1883,  the  said  Kitchens,  in  consideration  of  said  indebtedness, 
and  of  a  credit  of  tl,498  on  the  mortgage  debt  executed  a  bill  of 
sale  for  the  property  mentioned  in  the  mortgage  of  the  plaintiff  — 
all  of  the  cotton  having  been  ginned  and  packed  in  bales,  except 
so  much  thereof  as  was  estimated  to  be  sufficient  to  pay  certain 
agricultural  liens  held  by  Barber  &  Drennan,  the  payment  of  which 
was  assumed  by  the  plaintiff.  On  or  about  February  23,  1883,  the 
said'  cotton  was  seized  by  the  defendant  Walker  as  sheriff  under  a 
warrant  of  attachment  issued  by  the  defendants  Cousar  &  Son, 
against  the  said  Kitchens,  and  upon  repeated  demands  made  there- 
ior  by  the  plaintiff  he  refused  to  deliver  it  up  to  the  plaintiff.  On 
April  5,  1883,  the  said  sheriff  levied  upon  the  ootton  under  an  eze- 
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cution  obtained  in  the  case  in  which  the  aboTe  mentioned  warrant 
had  been  issued,  and  a  bond  of  indemnity  having  been  executed  to 
him  by  Consar  &  Son,  with  the  defendant  Allen  Beard  ns  a  sarety, 
he  sold  the  same  to  Cousar  &  Son,  they  being  the  highest  bidders 
therefor.  Whereupon  this  action  was  brought  to  recover  the  value 
of  the  said  cotton. 

The  defendants  in  their  answer  allege  that  on  October  5,  1882, 
the  said  Kitchens  was  insolvent  and  that  plaintiff  had  good  reason 
to  believe  that  he  was  so,  and  that  the  transfers  of  property  above 
mentioned  embraced  all  of  the  personal  property  of  said  Kitchens 
subject  to  execution ;  and  that  on  the  same  day  the  said  Kitchens 
conveyed  to  the  plaintiff  all  his  real  estate  subject  to  execution  in 
consideration  that  the  plaintiff  would  pay  an  antecedent  debt  due 
to  the  estate  of  Bobert  Patterson  by  the  said  Kitchens,  and  they 
therefore  claim  that  these  transactions  between  the  plaintiff  and 
Kitchens  were  in  violation  of  section  2014  of  the  general  statutes, 
and  therefore  void. 

At  the  trial  defendant's  counsel  proposed  to  ask  Kitchens,  while 
on  the  stand  as  a  witness,  the  following  question:  '^  What  property 
did  you  own  on  the  5th  day  of  October,  1882  ?**  which,  upon  objec- 
tion being  interposed  by  the  counsel  for  the  plaintiff,  ''the  pre- 
siding judge  stated  that  he  would  have  preferred  to  meet  the  ques- 
tion on  a  demurrer  to  the  answer,  but  thought  he  ought  to  meet  it 
ill  the  shape  he  found  it ;  that  he  thought  the  answer,  if  made  out 
by  the  testimony,  was  no  valid  defense  to  the  plaintiff's  case  and 
that  he  would  treat  the  matter  in  the  same  way  he  would  have  done 
it  if  there  had  been  a  demurrer  to  the  answer  for  want  of  facts  suf- 
ficient to  prove  a  defense.  The  point  to  which  the  question  was 
directed,  and  it  was  so  conceded,  was  to  establish  the  facts  set  out  in 
paragraph  7  of  the  answer,  which  transactions  it  was  claimed  con- 
stituted such  an  assignment  as  was  contrary  to  the  provisions  of 
chapter  72,  section  2014,  of  the  general  statutes  of  this  State, 
and  therefore  void.'' 

The  Circuit  judge  ruled  that  the  said  question  was  incompetent 
and  irrelevant  under  the  pleadings,  and  refused  to  allow  or  require 
the  witness  to  answer  the  question.  After  this  ruling  the  defend- 
ants of  course  offered  no  further  testimony  and  the  plaintiff  had  a 
verdict'  The  sole  question  therefore  raised  by  this  appeal  is  as  to 
the  correctness  of  this  ruling. 
Treating  the  question  as  if  it  arose  upon  a  demurrer  to  the  answer 


7(18  SOXTTH  CAROLINA, 

Wilks  V.  Walker. 

that  being  the  way  in  which  it  was  considered  by  the  Circuit  judge^ 
and  shonld  be  by  us^  all  of  the  material  allegations  of  the  answer 
must  be  taken  to  be  true.  It  is  there  alleged  that  at  the  time  ot 
the  transactions  between  the  plaintiff  and  Kitchens  the  latter  was 
insolvent  and  the  former  had  good  reason  to  know  that  fact,  and 
that  these  transactions  "  were  had  and  made  in  pursuance  of  an 
original  design  and  intent  of  the  said  Addison  F.  Kitchens  and 
John  W.  WilkSy  determined  on  by  them  in  the  beginning,  to  trans- 
fer and  assign  all  the  property  of  Addison  F.  Kitchens,  subject  to 
execution  for  debt,  to  John  W.  Wilks,  for  the  benefit  of  the  said 
John  W.  Wilks  and  the  estate  of  Bobert  Patterson,  to  the  exclusion 
of  all  the  other  creditors  of  the  said  Addison  F.  Kitchens." 

Assuming  these  allegations  to  be  true,  they  amount  to  an 
admission  that  Kitchens  and  Wilks  intended  to  effect  the  precise 
object  which  is  declared  to  be  illegal  and  absolutely  null  and  void 
by  section  2014  of  the  general  statutes^  which  reads  as  follows: 
'^  Any  assignment  by  an  insolvent  debtor  of  his  or  her  property^ 
for  the  benefit  of  his  or  her  creditors,  in  which  any  preference  or 
priority  is  given  to  any  creditor  or  creditors  of  the  said  debtor  by 
the  terms  of  the  said  assignment  over  any  other  creditor  or  creditors, 
other  than  as  to  debts  due  to  the  public,  or  in  which  any  provision 
or  disposition  of  the  property  so  assigned  is  made  or  directed,  other 
than  that  the  same  be  distributed  among  all  creditors  of  the  said 
insolvent  debtor  equally,  in  proportion  to  the  amount  of  their 
several  demands,  and  without  preference  or  priority  of  any  kind 
whatsoever,  save  only  as  to  debts  due  to  the  public,  and  save  only 
as  to  such  creditors  as  may  accept  the  terms  of  such  assignment 
and  execute  a  release  of  their  claim  against  the  debtor,  and  except 
as  hereinafter  provided,  such  assignment  shall  be  absolutely  null 
and  void  and  of  no  effect  whatsoever." 

The  manifest  object  of  the  act  is  to  prevent  an  insolvent  debtor 
from  transferring  or  assigning  his  property  for  the  benefit  of  one 
or  more  of  his  creditors  to  the  exclusion  of  all  others;  and  whether 
this  object  is  sought  to  be  effected  by  a  formal  deed  of  assignment, 
or  in  any  other  mode,  can  make  no  difference.  Any  other  view,  it 
seems  to  us,  would  sacrifice  substance  to  mere  form,  and  enable 
insolvent  debtors,  by  evasion,  to  effect  a  purpose  declared  by 
statute  to  be  unlawful.  The  statute  is  a  remedial  one,  and  should 
be  so  construed  as  to  suppress  the  mischief  which  it  was  manifestly 
designed  to  prevent    It  being  conceded,  as  we  have  seen,  that  the 
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object  of  Kitchens  and  Wilks  was^  by  the  means  of  the  papers 
above  referred  to,  determined  on  in  the  ontset,  to  effect  an  assign- 
ment of  the  property  of  A.  F.  Kitchens,  who  was  then  insolvent, 
for  the  benefit  of  Wilks  and  the  estate  of  Patterson,  to  the  exclusion 
of  all  the  other  creditors  of  Kitchens,  the  transaction  was  in  viola- 
tion of  the  statute,  and  therefore  void. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Oourt  be  reversed  and  that  the  case  be  remanded  to  that  court  for 
a  new  trial 

Reversed  and  remanded. 

iicQowAJX,  Jm  I  concur  upon  the  additional  ground  that  the 
conveyance  of  the  land  to  Wilks,  in  consideration  that  he  would 
pay  the  donor's  debt  to  the  Patterson  estate,  was  substantially  ''an 
assignment "  for  the  payment  of  that  debt.  It  has  none  of  the 
characteristics  of  a  sale  pure  and  simple,  but  rather  of  an  assign- 
ment, in  which  priority  was  given  to  a  certain  creditor,  to  the 
exclusion  of  all  others.  It  seems  to  me  that  if  parties  could  escape 
the  consequences  of  this  just  provision  of  the  law,  simply  by  avoid- 
ing the  use  of  the  word  ''  assignment,"  the  act  would  soon  become 
a  dead  letter. 

Simpson,  0.  J.,  dissented. 

NoTB  BT  THB  Rbfobtbb.— Sdipbon,  G.  J.»  diflsentiiig.  In  this  case  said: 
"  It  IB  not  contended  bj  the  appellants  that  the  mere  fact  that  Kitchens  pre- 
ferred the  plaintiff  in  the  mortgage  and  bill  of  sale  of  his  personal  propertj, 
and  that  he  made  provision  for  the  payment  of  the  estate  of  Patterson  in  the 
sale  of  his  real  estate  to  the  pliuntiff,  per  m  renders  said  sales  Invalid  and  void. 
These  sales,  if  regarded  as  ordinary  transactions,  and  governed  bj  the  common 
principles  in  such  cases,  if  founded  upon  valuable  considerations  and  b&na 
fide,  would  be  unimpeachable.  It  is  however  urged  that  all  of  these  papers 
must  be  considered  together  as  one  transaction,  and  it  is  insisted  that  when  so 
considered  they  constitute  in  substance  an  assignment  for  the  benefit  of  cred- 
itors, and  a  preference  being  given  therein  to  the  plaintiff  and  to  the  estate  ol 
PftUerson  over  other  creditors,  they  must  be  held  void  under  the  ezpreas  terms 
of  the  act  If  this  be  the  proper  construction  of  these  papers,  then  this  posi- 
tion of  appellants  is  well  founded. 

"But  can  such  construction  be  sustained?  Do  these  papers,  when  consid- 
ered as  a  unity,  amount  to  an  assignment  for  the  benefit  of  creditors,  with  a 
preference  expressed  in  favor  of  the  plaintiff  and  the  estate  of  Patterson  over 
all  other  creditors,  and  therefore  in  violation  of  section  2014  of  the  act? 
*  *  *  Nor  can  it  be  seriously  urged  that  these  papers*  when  united  and 
considered  as  one  instrument,  with  the  provl^ns  in  each  examined  as  if  con- 
tained In  a  single  paper,  are  oharacteriaed  with  the  fonaorany  of  the  features 
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of  a  general  assignment  for  the  benefit  of  creditors,  sacb  an  assignment  as  the 
act  under  consideration  was  intended  to  xegolate  and  control. 

**  When  these  instroments  are  examined  separatelj,  the  first  is  »  mortgage 
in  form  and  in  all  of  its  features,  and  was  intended  to  secore  the  payment  of  a 
single  debt  to  a  Single  creditor;  the  second  is  an  ordinary  oonToyance  of  real 
estate  upon  the  consideration  that  the  purchaser  would  pay  a  debt  of  the 
grantor  to  a  third  party,  a  valuable  and  legal  consideration,  and  the  third  is  a 
bill  of  sale  of  a  portion  of  the  property  embraced  in  the  mortgage,  in  payment 
of  the  debt  intended  to  be  thus  secured.  When  taken  together,  they  amount 
to  a  sale  and  conveyance  by  Kitchens  to  the  plaintiff  of  the  property  therein 
described,  upon  a  sufficient  consideration  and  upon  a  fair  and  just  valuation, 
there  being  no  allegation  that  the  debts  secured  and  paid  were  fictitious  or 
that  the  property  was  taken  by  the  plaintiff  at  an  undervalue.  In  an  assign- 
ment for  the  benefit  of  creditors  it  is  usual  to  name  the  creditors  specifically 
and  individually  or  at  least  to  provide  for  them  as  a  class,  and  generally 
an  assignee  is  nominated  and  appointed,  who  upon  accepting  the  appointment 
becomes  a  trustee,  holding  for  the  creditors  who  are  eetttU  que  trtuis,  and  who 
are  invested  with  rights  under  and  by  virtue  of  the  assignment,  which  they 
must  seek  either  through  or  against  the  assignee  as  the  facts  may  require. 

''  Now  there  is  not  an  expression  in  either  of  the  papers,  when  considered 
singly  or  together,  which  indicates  that  it  was  the  purpose  of  Kitchens 
to  execute  an  assignment  for  the  benefit  of  his  creditors  generally,  under  the 
act  of  assembly  above.  No  creditors  are  named  either  individually  or  as  a 
class,  otherwise  than  as  in  an  ordinary  sale.  No  assignee  is  nominated  or 
appointed,  nor  do  the  papers  possess  a  single  feature  in  form  of  an  assignment. 
On  the  contrary,  as  we  have  already  stated,  nothing  more  appears  than  a  sale 
by  an  insolvent  debtor  of  his  entire  property  to  one  of  his  creditors,  in  consid- 
eration of  an  antecedent  debt  due  said  creditor  and  the  payment  by  said 
creditor  of  a  debt  due  another  creditor;  the  effect  of  which  transaction,  it  is 
true,  is  to  place  the  property  beyond  the  reach  of  all  other  creditors.  Such  a 
transaction  may  or  may  not  be  fraudulent  at  common  law  and  under  the  stat- 
utes of  Elizabeth,  dependent  upon  the  fact  of  its  bona  fldes,  but  it  cannot  be 
assailed  under  chapter  72  of  the  general  statutes,  as  the  main  feature  which 
that  act  requires  to  be  present  in  order  to  be  applicable  is  absent,  i,  e,,  mn. 
assignment  for  the  benefit  of  creditors. 

**  The  appellants  in  their  aigument  seem  to  feel  the  force  of  this  position 
when  they  urge  that  the  transaction,  if  not  against  the  letter  of  the  act»  is  cer- 
tainly against  its  spirit,  insisting  that  it  is  a  patent  evasion  of  the  manifest 
purpose  of  the  act.  This  may  or  may  not  be  true,  but  yet  the  act  Is  specific  in 
its  terms,  and  describes  in  well-understood  and  precise  language  the  class 
to  which  its  sections  are  intended  to  apply,  and  this  court  cannot  enlarge  its 
provisions  by  embracing  other  classes  under  the  light  of  what  may  be  termed 
the  spirit  of  the  sot  This  would  be  Judicial  legislation  instead  of  Judicial 
ooostructloii.    TI10  latter  power  we  poBSOoo  but  not  the  fonner." 
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liUersst — after  nuUvrii^. 

A  sealed  note  payable  one  daj  after  dbte,  '*  with  interest  at  the  rale  of  two  per 
cent  a  month/'  bears  that  interest  after  matarit/.* 
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marshal  assets.     The  opinion  states  the  case. 


Suber  dt  Caldwell,  lor  R  H.  Wright 
Geo,  S,  Mower,  contra. 

McGowAK,  J.  This  was  an  action  in  the  nature  of  a  bill  to 
marshal  the  assets  of  Dayid  B.  Piester,  w^o  died  intestate  in  1873. 
In  his  life-time^  November,  I8699  the  intestate  issued  a  mortgage 
of  four  hundred  acres  of  land  to  John  T.  Peterson,  probate  judge 
for  Newberry  county,  to  secure  his  bond  as  guardian  of  Laura  Lake, 
and  on  December  21,  1869,  he  executed  another  mortgage  of  the 
same  land  to  the  said  judge  of  probate,  to  secure  his  other  bond  as 
guardian  of  Bobert  O.  Lake.  The  intestate  had  been  appointed 
guardian  of  these  minors,  upon  his  own  ex  parte  petition  in  the  said 
Probate  Court. 

These  mortgages  were  not  recorded  in  the  register's  office  of  the 
county  until  August  7, 1872;  and  in  th©  meantime,  April  7,  1871, 
the  intestate  having  borrowed  money  from  Robert  H.  Wright,  in 
order  to  secure  it,  executed  a  sealed  note  to  him  as  follows:  '^  $400. 
One  day  after  date  I  promise  to  pay  to  the  order  of  S.  H.  Wright 
four  hundred  dollars,  with  interest  at  the  rate  of  two  per  cent  per 
month,  for  value  received.  Witness  my  hand  and  seal,  7th  August, 
1871.  (Signed)  D.  B.  Piester  [l.  s.]."  Wright  had  no  actual  notice 
of  either  of  the  mortgages  at  the  time  he  loaned  tlie  money  and 
took  the  above  note,  or  indeed  until  they  were  produced  in  this 
action  in  1884.  The  Circuit  judge  ruled  that  the  Wright  note  bore 
interest  after  as  well  as  before  maturity,  at  the  rate  of  two  per  cent 
per  month;  and  second,  that  the  gu^ianship  bonds  should  rank 
equally  with  the  Wright  note  (all  being  specialty  debts)  as  to  the 
four  hundred  acres  of  land  embodied  in  the  mortgage;  but  that  the 

•See  Caeted  v.  Walker  (40  A^  117), 48  Am.  Rep.  5. 
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guardianship  bonds  siiould,  under  the  act  of  1789,  take  precedence 
as  **  debts  of  mortgage  "  over  the  mere  specialty  demand  of  Wright, 
as  against  Piester's  general  estate  outside  of  the  mortgage. 

The  parties  appeal  to  this  court  upon  two  grounds:  First.  That 
his  honor,  the  Circuit  judge,  committed  error  in  allowing  interest 
on  the  Wright  note  after  its  maturity  at  a  greater  rate  than  seven 
per  cent  per  annum.  Second.  That  his  honor,  the  Circuit  judge, 
erred  in  not  aUowing  the  demand  based  upon  the  sealed  note  of 
Wright  to  rank  equally  with  the  guardianship  bonds  in  regard  to 
the  general  estate  of  the  intestate  Piester. 

I.  In  regard  to  the  interest  on  the  Wright  note,  we  concur  with 
the  Circuit  judge  fchat  it  should  bear  interest  as  specified  after  it 
fell  due.  It  is  well  settled  by  numerous  cases  that  in  general  an 
obligation  to  pay  interest  at  any  other  rate  than  seven  per  cent  per 
annum  only  carries  that  interest  to  the  date  of  its  maturity,  unless 
the  obligation  contains  an  agreement  of  the  parties  that  the  pecu- 
liar rate  shall  run  as  well  after  as  before  maturity,  if  this  latter 
is  also  provided  for.  And  whether  the  obligation  expresses  such 
agreement  is  simply  a  matter  of  construction.  Langston  v.  R.  Co.^ 
2  S.  C.  248;  BriggsY.  Winsmith,  10  S.  C.  133;  s.  c,  30  Am.  Bep.46; 
Sharpe  v.  Lee,  14  S.  C.  341. 

Do  the  terms  of  the  note  in  this  case,  properly  construed,  con- 
tain such  an  agreement?  We  think  they  do.  The  phrase  ''one 
day  after  date  "  is  generally  adopted  to  express  a  due  note,  and  it 
seems  unreasonable  to  suppose  that  the  parties  intended  that  the 
note  should  bear  interest  only  for  one  day,  if  so  much.  But  with- 
out putting  much  stress  on  this,  it  is  a  well-recognized  rule  of  con- 
struction that  every  word,  if  possible,  should  have  attached  to  it 
some  meaning.  The  note  really  does  not  bear  interest  at  all  until 
the  day  after  its  date,  April  8,  1871,  when  it  fell  due.  There  is 
no  such  expression  as  "  interest  from  date,''  but  the  words  are 
''  one  day  after  date,  with  interest  at  the  rate  of  two  per  cent  per 
month." 

It  is  a  mistake  to  suppose  that  the  case  of  Brigge  v.  WintmUh, 
10  S.  0.  133;  8.  0.,  30  Am.  Rep.  46,  was  in  this  respect  similar. 
The  report  of  that  case  shows  that  the  note  was  payable  twelve 
months  after  date,  ''  with  interest  from  date  at  the  rate  of  twelve 
per  cent  per  annum."  As  this  note  has  no  such  statement,  the 
interest  indicated  could  only  begin  to  run  on  the  day  of  its  maturity. 
^  The  general  rule  is  that  when  a  sum  is  liquidated  and  ascertained 
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and  to  be  paid  on  a  daj  certain,  without  any  reference  to  the  sub- 
ject-matter of  the  contract  interest  is  allowed  from  the  day  fixed  for 
payment.  It  is  a  compensation  by  way  of  damages  for  the  detention 
of  another's  money  after  the  time  at  which  by  law  or  contract  it 
should  have  been  paid/'  Schmidt  y.  Limehause,  2  Bail.  276.  The 
words  ^'  per  month ''  may  possibly  have  reference  only  to  the  rate 
and  not  the  time,  but  as  we  have  seen,  it  could  only  be  the  time 
after  the  maturity  of  the  note,  the  interest  to  accrue  thereafter. 
[Omitting  the  other  point,  on  which] 

Judffmeni  modified. 
All  concur. 


OiTT  OOUKOIL  OF  OhARLSBTOK  T.   BtAV. 

cns.c.a».) 

Bitoppel — taHtfacHon  of  mortgage  torUten  <ner  ngnature  in  Hank. 

A  mortgagee  indorsed  his  name  with  his  seal  on  a  mortgage,  and  parted  with 
ItB  possession.  A  satisfaction  of  the  mortgage  was  thereafter  written  abore 
his  signature,  without  his  knowledge,  and  duly  recorded.  JSTtfU,  that  an 
innooent  subsequent  purchaser  was  protected  against  the  mortgage. 

AOTION  to  test  validity  of  title.     The  head-note  states  the  case. 
The  master  in  his  opinion  said: 

**  These  being  the  facts  of  the  case,  the  next  inquiry  is,  what  are 
the  respective  rights  of  the  parties  under  the  state  of  the  facts,  and 
what  is  the  law  by  which  they  are  to  be  determined?  Let  us  sup- 
pose, in  the  first  place,  that  the  obligor  of  the  bond  and  the  maker 
of  the  mortgage  had  alleged  that  they  were  paid  and  satisfied,  and 
in  proof  of  that  fact  had  produced  them  as  being  in  his  own  pos- 
session, with  the  signature  and  seal  of  the  substituted  trustee  in- 
dorsed in  blank  upon  each  of  them.  Such  possession  of  a  bond 
and  mortgage  and  seal  of  the  lawful  holder  would  be  rightly  inter- 
preted according  to  circumstances.  If  found  in  the  possession  of  a 
third  person,  it  would  naturally  be  interpreted  to  mean  that  an 
assignment  was  intended  to  be  written  over  such  signature  and  seal 
whenever  it  should  become  necessary  (and  this  in  fact  is  constantly 
done  in  a  thousand  instances);  but  if  found  in  the  possession  of  the 
obligor  and  mortgagor,  an  equally  fair  presumption  would  be  thai 
VauLIlI  — 90 


714  SOUTH  CAROLINA, 

Citj  Goancil  of  Charleston  t.  Rtbu. 

it  was  evidence  of  payment  of  the  bond,  and  that  a  satiafaction  oi 
the  mortgage  was  intended  to  be  written  over  such  signature  and 
seal  on  that  security.  And  in  fact  and  law  the  writing  of  either  an 
assignment  to  the  mortgage  or  of  a  satisfaction  would  equally  oper- 
ate to  satisfy  the  mortgage. 

"Bat  the  apparent  eyidenee  of  satisfaction  in  the  case  under 
consideration  is  much  stronger  than  in  the  case  last  supposed. 
What  in  that  case  might  have  been  rightfully  presumed,  appeared 
by  the  records  of  this  case  to  hare  been  actually  done.  A  certifi- 
cate of  the  mortgage  had  in  fact  been  written  over  the  signature 
and  seal  in  blank,  had  been  duly  proved  for  record  by  the  affidavit 
of  a  credible  and  competent  witness,  and  had  been  plainly  recorded 
across  the  face  of  the  record  of  the  mortgage.  And  this  alleged 
fraud  (if  fraud  it  was)  had  been  made  possible  by  the  acts  of  the 
substituted  trustee,  Thomas  E.  Byan,  in  indorsing  on  the  mortgage 
his  blank  signature  and  seal  in  the  presence  of  a  witness,  and  so 
enabling  the  person  intrusted  by  him  with  the  possession  of  the 
mortgage,  to  mislead  and  deceive,  or  to  permit  others  to  mislead  or 
deceive  the  plaintiffs,  and  to  induce  them  to  lend  money  on  the 
faith  of  the  recorded  satisfaction. 

'^The  law  in  such  a  case  seems  to  me  to  be  very  clearly  settled  bj 
authoritative  decisions  in  this  State.  In  the  case  of  8i(Ue  Bant  v. 
Coz,  11  Rich.  Eq.  350,  Chancellor  Dabg an  in  his  decree  on  Circuit, 
says:  '  There  is  no  doctrine  of  equity  jurisprudence  better  supported 
by  reason  as  well  as  authority  than  this,  that  when  one  of  two  inno- 
cent persons  must  suffer  loss,  it  must  fall  on  the  party  who  by  in- 
caution  or  misplaced  confidence  has  occasioned  it,  or  placed  it  in 
the  power  of  a  third  party  to  perpetrate  the  fraud  by  which  the  loss 
has  happened.'  And  upon  appeal  from  this  decision  this  doctrine 
of  the  Circuit  Court  was  affirmed,  and  the  appeal  was  dismissed; 
the  Court  of  Appeals  saying  that  whoever  comes  fairly  by  a  securiij 
as  Cox  did  in  this  case,  in  the  course  of  business,  is  entitled  to  hold 
it  against  him  who  passed  it,  or  enabled  another  to  pass  it  on  him. 
In  that  case  a  power  of  attorney  to  transfer  the  bank  stock  in  ques- 
tion (as  is  customary  in  sales  of  stock)  had  been  indorsed  upon  the 
certificate  of  stock  in  blank.  It  was  alleged  and  proved,  on  the 
part  of  the  real  owner,  that  the  blank  power  of  attorney  was  so  in- 
dorsed on  the  certificate  and  delivered  to  the  holder  of  it,  only  to 
be  delivered  by  him  to  her  agent  in  this  country  to  enable  the  latter 
to  collect  the  dividends,  and  perhaps  sell  the  stock  whenever  he 
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should  be  so  directed.  The  person  to  whom  it  was  so  delivered  by 
her  never  did  deliver  to  her  agent,  but  pledged  it  to  Cox  &  Go.,  to 
secure  his  own  debt  to  them.  The  Oourt  of  Appeals  held  that  this 
blank  power  of  attorney  to  transfer  enabled  the  person  to  whom  it 
was  intrusted  to  claim  that  the  stock  was  his  own  property,  and  by 
pledging  it  to  Cox  &  Co.,  to  secure  his  debt,  to  deceive  the  lenders. 

''  The  same  doctrine  was  affirmed  in  substance  in  the  cases  of 
Reynolds  v.  WUte,  13  S.  0. 15;  s.  c,  36  Am.  Bep.  678;  and  in 
CalaU  Steamboat  Co.  v.  Scudder,  2  Black,  372.  See  also  2  Jones 
Mort.,  §  967.  Indeed,  the  doctrine  of  equity  jurisprudence,  so 
clearly  stated  by  Chancellor  Dahgak  in  the  case  of  State  Bank  v. 
Cox,  has  become  a  stereotyped  maxim  of  law.  The  application  of 
this  doctrine  to  the  present  case  is  so  obvious  that  I  need  not  dwell 
upon  it.  If  there  ev^r  was  a  case  in  which  the  incautious  and  mis- 
placed confidence  of  one  person  enabled  a  third  person  to  perpetrate 
the  fraud  which  has  occasioned  the  loss,  or  if  sanctioned  would  occa* 
sion  the  loss  to  an  innocent  lender  of  money,  this  is  such  a  case. 

''It  has  been  argued  before  me  upon  the  authority  of  many 
cases,  beginning  in  this  country  with  the  leading  case  of 
United  States  v.  Nelson,  2  Brock.  64,  that  the  blank  space  over 
the  signature  and  seal  of  the  trustee  in  this  case  could  not  be  filled 
by  writing  a  satisfaction,  because  the  satisfaction  is  under  seal,  and 
such  a  blank  cannot  be  filled  in  a  sealed  instrument.  But  in  all 
the  cases  cited,  this  rule  of  law  was  admitted  to  be  purely  technical, 
and  upheld  simply  by  the  weight  of  gradually  accumulating 
authority.  And  in  the  latter  cases,  notably  in  that  of  Pence  v. 
ArhuchU,  22  Minn.  417,  the  strictness  of  the  technical  rule  is 
largely  relaxed,  by  invoking  the  doctrine  of  estoppel,  especially  in 
favor  of  innocent  third  parties.  In  this  connection  see  also  (rourdin 
Y.  Commander,  6  Kich.  497. 

'^I  question  also  whether  a  satisfaction  of  a  mortgage  can  be 
regarded  as  technically  a  sealed  instrument,  any  more  than  the 
indorsement  of  a  promissory  note  would  be  made  a  sealed  instru- 
ment by  writing  the  words  '  signed  and  sealed  ^  in  the  presence  of 
a  witness  under  the  indorsement.  Proof  of  payment  of  the  bond 
would  of  itself  operate  as  a  satisfaction,  and  the  register  can  be 
ordered  to  enter  satisfaction  upon  such  proof.  And  a  simple 
receipt  of  payment  of  the  bond,  or  the  writing  the  words,  'this 
mortgage  is  satisfied,'  would  be  a  satisfaction.  As  conclusive,  it 
seems  to  me,  of  the  question,  in  the  case  of  State  Bank  v.  Cox, 
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above  cited,  the  blank  power  of  attorney  was  under  seal,  and  yet 
the  filling  up  of  the  blank  was  held  valid  in  favor  of  an  innocent 
holder  of  the  certificate  of  stock  as  a  pledge.  In  view,  indeed,  of 
the  wide-spread  custom  of  holders  of  bonds  and  mortgages  indors- 
ing their  signatures  and  seals  thereon  in  blank,  in  the  presence  of 
a  witness  or  witnesses,  for  the  purpose  of  ready  assignment,  and 
ultimate  satisfaction,  many  titles  would  be  now  jeopaidiaed  hj 
now  declaring  such  blank  indorsements  to  be  Toid.'' 

Wm,  M.  TkomMy  for  appellants. 

Q.  D.  Bryan,  contra.  % 

McIvEB,  J.  The  correctneBS  of  the  conclusion  reached  below  ii 
so  satisfactorily  shown  by  the  reasoning  employed  and  the  author- 
ities cited  by  Master  Hanckel,  confirmed  and  indorsed  as  they  are 
by  the  Circuit  judge,  that  but  little  is  left  for  us  to  add.  There 
can  be  no  doubt  that  at  the  time  of  the  issue  of  the  fire  loan  bonds 
which  constituted  the  consideration  of  the  bond  and  mortgage 
under  which  the  lot  in  question  was  sold,  the  records,  which  were 
the  proper  source  for  the  lender  to  go  to  to  obtain  such  informa- 
tion, showed  that  the  mortgage  to  the  trustee,  which  is  now 
claimed  to  be  a  prior  lien,  was  fully  satis6ed  and  dischaiged  by  the 
mortgagee,  or  rather  by  one  who  stood  in  his  place.  This  entry 
of  satisfaction  may  or  may  not  have  been  fraudulently  done;  bat, 
even  conceding  that  it  was  fraudulent,  we  do  not  see  how  it  could 
affect  the  rights  of  the  city  council  unless  they  had  notice  of  such 
fraud.  The  fact  that  they  had  such  notice  is  negatived  by  the 
findings  of  the  master,  which  are  not  only  fully  concurred  in  by 
the  Circuit  judge,  but  are  likewise  sustained  by  the  evidence,  and 
therefore,  according  to  the  well-settled  rule,  we  are  bound  to  con- 
clude that  the  city  council  had  no  such  notice. 

And  when  to  this  is  added  the  further  finding  of  fact,  equally 
well  sustained  by  the  evidence,  that  the  means  of  making  sach 
fraudulent  entry  of  satisfaction  (if  indeed  it  was  so)  was  afforded 
by  the  negligence  of  Thomas  E.  Ryan,  the  mortgagee,  there  cannot 
be  a  doubt  about  the  result;  under  the  wise  and  well-settled 
principle  of  equity  '^  that  where  one  of  two  innocent  parties  must 
suffer  loss,  it  must  fall  on  the  party  who,  by  incautious  and  mis- 
placed confidence,  has  occasioned  it  or  placed  it  in  the  power  of  a 
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third  party  to  perpetrate  the  fraud  by  which  the  loss  haa  happened. " 
Thomas  £.  Byan,  being  the  legal  owner  and  holder  of  the  bond  and 
mortgage,  was  the  proper  person  to  receive  payment  and  enter 
satisfaction;  and  when  he  indorsed  his  name,  under  his  seal,  on 
the  back  of  the  mortgage,  as  the  master  finds  that  he  did  do,  he 
placed  it  in  the  power  of  any  x>er8on  into  whose  hands'  the  mort- 
gage might  fall  to  write  above  his  name  an  acknowledgment  of  pay- 
ment and  a  discharge  of  the  mortgage,  as  was  in  fact  done.  There 
cannot  be  a  doubt  therefore  as  to  whose  negligence  caused  the  loss. 

[Omitting  some  minor  considerations,] 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Oourt  be  afl&rmed« 

Judgment  affinned. 


KoBWOOD  V.  Faulkheb. 

OB  8.  C.  891.) 
Umi/ry — eommMatu — interest  on  advances  «-  earUraet — eonsideration. 

In  consideration  of  advances  by  plaintiff »  who  were  cotton  factors,  defendant 
a^p-eed  to  repaj  the  advances  with  ten  x>er  cent  interest,  and  also  to  ship  to 
plaintifEs  two  hundred  bales  of  cotton,  to  be  sold  on  commissions,  and  fail- 
ing so  to  do,  to  pay  commissions  for  every  bale  deficient.  Held  not  usurious* 
and  supported  by  a  sufficient  consideration. 


A 


CTION  of  foreclosuure.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


Ward  d  Neitles,  for  appellant. 

Edwards  &  Rankin,  conti'a. 

McIyeb,  J.  The  plaintiffs,  who  were  factors  and  commission 
merchants,  doing  business  in  the  city  of  Charleston,  entered  into 
an  agreement  with  the  defendant,  doing  business  in  Darlington 
county,  whereby  the  plaintiffs  were  to  make  advances  to  defendant 
of  money  and  supplies  to  an  amount  not  exceeding  12,500,  and  the 
defendant  agreed  to  repay  the  same  with  interest  at  the  rate  of  ten 
per  centum  per  annum;  and  also  agreed  to  ship  to  the  plaintiffs  at 
least  two  hundred  bales  of  cotton  to  be  sold  by  them  on  the  usual 
commissions,  shown  by  the  evidence  to  be  tl.25  per  bale,  or  in 
default  thereof  to  pay  the  like  commissions  on  such  number  of 
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bales  as  he  might  fail  to  ship.  To  secure  the  performance  of  then 
stipnlatiomi  the  defendant  executed  his  bond  and  mortgage  to  the 
plaintiffs,  which  constitute  the  cause  of  action  in  this  case.  It  is 
conceded  that  the  defendant  has  repaid  all  the  advances  with 
interest,  but  haying  shipped  only  fifty-one  bales  of  cotton  the  action 
is  brought*  to  recover  the  amojint  of  the  stipulation  commissions  on 
the  one  hundred  and  forty-nine  bales  which  the  defendant  failed 
to  ship  according  to  contract 

The  defense  is  rested  upon  two  grounds:  First,  that  the  contract, 
so  far  as  the  stipulation  to  pay  commissions  on  the  cotton  not 
shipped  is  concerned,  is  usurious.  Second,  that  such  contract  was 
without  any  consideration.  The  Circuit  judge  held  otherwise  and 
rendered  judgment  for  the  plaintiffs.  From  this  judgment  defend- 
ant appeals  upon  the  same  grounds. 

First  was  the  contract  usurious?  The  act  of  1882  (18  Stat.  35), 
forbids  the  taking  of  a  greater  rate  of  interest  than  seven  per  centum 
per  annum  ''  for  the  hiring,  lending  or  use  of  money  or  other  com- 
modity," except  upon  contracts  in  writing  where  the  parties  may 
stipulate  for  a  rate  not  exceeding  ten  per  cent.  It  is  incumbent 
therefore  upon  the  defendant  to  show  that  the  charge  for  commis- 
sions was  for  the  hire,  loan  or  use  of  money  or  other  commodity, 
and  this  we  think  he  has  not  shown.  If  this  were  so  then  the 
plaintiffs  would  be  converted  from  factors  and  commission  mer- 
chants into  mere  money  lenders,  and  there  is  nothing  in  the 
evidence  to  warrant  us  in  so  doing.  The  object  of  the  contract, 
so  far  as  the  plaintiffs  were  concerned,  was  not  merely  to  secure 
A  return  of  the  money  which  they  might  advance,  or  the  amounts 
which  they  might  expend  in  the  purchase  of  supplies  shipped 
to  the  defendant,  with  interest  on  the  same,  but  also  to  pro- 
mote their  business  in  which  their  capital  was  invested  and  to 
which  their  personal  services  were  devoted,  besides  the  neces- 
sary outlays  in  the  way  of  store  rent,  clerk  hire,  etc.  Hence  the 
contract  obligated  the  defendant  to  do  two  things — ^to  refund  the 
advances  made  to  him  with  interest  and  to  ship  the  stipulated 
amount  of  cotton  to  the  plaintiffs  which  they  had  prepared  them- 
selves to  take  charge  of  and  sell,  and  in  so  doing  had  incurred  expense 
not  only  in  loss  of  time  but  in  money  actually  paid  out.  The  plaintifb 
having  thus  equipped  themselves  for  business  as  factors  and  com- 
mission merchants  would  very  naturally  endeavor  to  take  all  lawful 
means  of  extending  their  business  as  such,  and  therefore  they  very 
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naturally  required  that  the  defendant  should  not  only  secure  them 
the  repayment  of  any  advances  they  might  make  with  lawful 
interest  thereon,  but  in  order  to  further  their  primary  object  required 
the  defendant  also  to  ship  them  cotton,  the  main  staple  of  their 
business.  These  views  are  fully  sustained  by  the  cases  of  Maithewa 
T.  Coe,  70  N.  Y.  239  ;  s.  c,  26  Am.  Rep.  583,  and  Cockle  v.  Flack, 
93  XT.  S.  344,  cited  in  the  argument  of  counsel  for  respondents. 
We  are  satisfied  therefore  that  there  was  no  error  on  the  part  of  the 
Circuit  judge  in  holding  that  there  was  no  usury  in  the  transaction. 

The  only  remaining  inquiry  is  whether  there  was  any  considera- 
tion for  the  contract.  The  obligation  of  the  defendant  being  under 
seal  necessarily  imported  a  consideration,  but  waiving  that,  we  think 
that  the  Circuit  judge  was  right  in  holding  that  ^'  there  being 
mutual  stipulations  from  which  benefit  was  expected  by  each,  the 
contract  wiis  certainly  not  without  consideration."  The  defendant 
desired  the  plaintiffs  to  sell  his  cotton  for  him  in  Charleston  and 
this  they  agreed  to  do  upon  certain  terms.  In  order  to  perform 
their  part  of  the  contiuct  it  was  necessary  for  the  plaintiffs  to  pre- 
pare themselves  and  hold  themselves  in  readiness  to  receive  and 
sell  defendant's  cotton  as  it  was  shipped  to  them,  and  necessarily 
involved  on  their  part  an  expenditui'e  of  time  and  money.  If  the 
defendant  incurred  no  liability  by  a  failure  to  ship  a  part  of  the 
<K>tton  which  he  agreed  to  ship  to  the  plaintiffs,  then  he  would 
incur  no  liability  by  a  failure  to  ship  any  cotton  at  all ;  and  if 
he  could  thus  relieve  himself  from  liability  by  a  failure  to  per- 
form his  obligation,  then  nil  of  the  customers  of  the  plaintiffs 
•could  do  likewise  and  this  would  certainly  cause  damage  to  the 
plaintiff.  It  is  clear  therefore  that  the  defendant  would  be  liable 
to  the  plaintiffs  for  any  damages  which  they  might  be  able  to  show 
that  they  had  sustained  by  reason  of  the  failure  of  the  defendant 
to  ship  them  the  stipulated  number  of  bales  of  cotton,  if  there  had 
been  no  special  contract  between  the  parties  fixing  the  amount  of 
such  damages.  But  in  this  case  such  special  contract*  was  entered 
into,  which  it  is  conceded  in  the  case  of  Williams  v.  Vance,  9  S. 
C.  844  ;  s.  c,  30  Am.  Rep,  26,  was  an  agreement  for  the  payment 
of  liquidated  damages  and  not  a  mere  penalty  to  secure  the  perform- 
ance on  the  part  of  defendant. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Ooart  be  affirmed. 

Judqwsnt  affirmed. 
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8Umd&r — uvrianM  m  to  w)Td9  charged — degree  tf  praef 

It  eumol  be  nid,  as  matter  of  law,  in  an  action  of  slander,  that  there  If  laj 
substantial  difference  between  the  words  charged,  **  pablic  whore,"  and  tfa» 
words  proved,  "  whorish  bitch." 

It  is  not  necessary  In  slander  to  prove  the  words  bejond  a  reasonable  donbt* 

ACTION  of  slander.     The  head-note  ahowB  the  point.    The 
defendant  had  judgment  below. 

Duncan  <§  Sanders,  for  appellant 
Sobo  <6  Carlisle,  contra. 

McIvERy  J.  This  is  an  action  brought  by  the  plaintifb  to  reooyer 
damages  for  certain  slanderous  words  alleged  to  have  been  spoken 
by  the  wife  of  defendant  McMakin,  of  and  concerning  the  wife  of 
the  plaintiff  Zimmerman.  The  slander  alleged  in  the  third  para- 
graph of  the  complaint  was  in  calling  Mrs.  Zimmerman  "a  public 
whore."  In  the  fourth  paragraph  of  the  complaint,  the  slander 
alleged  is  that  Mrs.  Zimmerman  ^*  had  sworn  lies  on  that  day  before 
Trial  Justice  W.  S.  Thohason,  on  the  trial  of  a  cause  in  which 
one  B.  J.  McMakin  was  plaintiff,  and  Edward  J.  Zimmerman  wag 
defendant.''  The  defendants  demurred  to  the  fourth  paragraph  of 
the  complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  sustained.  At  the 
trial,  the  testimony  on  the  part  of  the  plaintiffs  tended  to  show  that 
Mrs.  McMakin  called  Mrs.  Zimmerman  a  *'  whorish  bitch,"  with 
certain  additional  adjectives  appended,  much  more  forcible  than 
polite,  and  also  that  she  called  her  ''an  infernal,  stinking  whore," 
'*a  whore  in  most  every  form."  On  the  part  of  the  defendants, 
Mrs.  McMakin  testified  that  she  did  not  iise  the  words  attributed  to 
her  above,  but  that  she  called  Mrs.  Zimmerman,  a  Moorish  looking 
bitch  or  devil,  she  did  not  remember  which. 

The  Circuit  judge  charged  the  jury  that  it  was  incumbent  upon 
the  plaintiffs  **  to  show,  by  a  preponderance  of  the  evidence,  beyond 

*  To  same  effect,  Wdch  v.  JtigenMmer  (66  Iowa,  11),  41  AnL  Bep.  77. 
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a  reasonable  doubt,  that  the  words,  or  at  least  the  substance  of  the 
words  alleged  to  have  been  spoken,  were  used  by  the  defendant; " 
that  if  they  come  to  the  conclusion  that  the  charge  made  was  that 
Mrs.  Z.  was  '^  a  whorish  bitch,"  this  would  not  be  suflScient  to  estab- 
lish the  allegation  of  the  complaint,  for  those  words  only  indicate 
that  she  had  the  tendencies  of  character  of  a  whore,  but  do  not 
necessarily  imi)ort  that  she  was  a  whore.  But  if  they  come  to  the 
conclnsion  that  the  words  used  were  that  she  was  ^'a  stinking 
whore,"  or  an  "infernal  stinking  whore,"  then  those  words,  being 
substantially  the  same  as  the  words  "public  whore."  would  be  suf- 
ficient to  support  the  allegation  in  the  complaint. 

The  jury  having  rendered  a  verdict  in  favor  of  the  defendants,  and 
titey  having  entered  judgment  thereon,  the  plaintiffs  appeal  sub- 
stantially on  the  following  grounds:  1.  Because  of  error  in  sustain- 
ing the  demurrer.  2.  Because  of  error  in  charging  that  the  plaintiffs 
must  prove  the  words  as  alleged  in  the  complaint,  or  at  least  their 
substance,  beyond  a  reasonable  doubt.  3.  Because  of  error  in 
instructing  the  jury  that  the  words  '^whorish  bitch"  were  not  suf- 
ficient to  establish  the  allegation  of  the  complaint. 

[Omitting  the  first  point.] 

The  next  question  is  as  to  that  portion  of  the  charge  in  which 
the  Circuit  judge  instructed  the  jury  that  it  was  incumbent  on  the 
plaintiffs  "to  show  by  a  preponderance  of  the  evidence  the  fact, 
beyond  a  reasonable  doubt,  that  the  words,  or  at  least  the  substance 
of  the  words  alleged  to  have  been  spoken,  were  used  by  the  defend- 
jint."  The  point  of  the  objection  is  that  the  jury  were  instructed 
that  the  burden  was  on  the  plaintiff,  to  show  not  only  by  a  pre- 
ponderance of  the  evidence,  but  "beyond  a  reasonable  doubt,"  that 
the  words  alleged,  or  their  substance,  were  spoken  by  the  defend- 
ant. In  this  we  think  there  was  error,  as  the  distinction  between 
civil  and  criminal  cases  seems  to  liave  been  overlooked.  The  well- 
settled  rule  in  the  former  class  of  cases  is,  that  it  is  sufficient  for 
the  plaintiff  to  establish  his  case  by  a  preponderance  of  the  evidence, 
and  that  he  is  not,  as  in  criminal  cases,  bound  to  establish  beyond 
a  reasonable  doubt.  This  long  established  and  well-settled  rule  was 
disregarded  when  the  jury  were  told  that  the  ])laintiffs  must  estab- 
lish the  words  alleged,  not  merely  by  a  preponderance  of  the  evi- 
dence, but  also  "beyond  a  reasonable  doubt ;"  and  inasmuch  as  it 
seemed  to  be  a  question  of  great  importance  in  the  view  taken  by 
the  Gircnit  judge,  whether  the  words  used  were  those  testified  to  by 
Vol.  LHI  —  91 
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Mi's.  Z.y  or  those  testified  to  by  other  witnesses,  it  is  not  unlikely 
that  the  plaintiffs  sustained  prejudice  from  this  erroneous  instmo- 
tiou. 

The  only  remaining  inquiry  is,  whether  there  was  any  error  in 
instructing  the  jury  that  if  they  came  to  the  conclusion  that  the 
words  "whorish  bitch,"  and  not  the  words  "public  whore,"  or 
'' stinking  whore,"  or  'Mnfernal  stinking  whore,"  were  the  word& 
actually  used,  then  the  allegation  of  the  complaint  was  not  sustained 
and  the  action  could  not  be  maintained.  There  is  no  doubt  that 
it  is  not  necessary  to  prove  the  words  precisely  as  laid  in  the  com* 
plaint,  but  that  it  will  be  sufficient  to  prove  them  substantially  as 
laid;  and  this  rule  was  recognized  by  the  Circuit  judge  in  this 
case.  Now  the  practical  question  in  this  case  is  whether  there  is 
any  substantial  difference  between  calling  a  female  a  public  whore 
or  culling  her  a  whorish  bitcli.  In  Webster's  ITnabridged  Diction- 
ary the  word  ''whore"  is  defined:  ''A  woman  who  practices  unlaw- 
ful sexual  commerce  with  men,  especially  one  who  does  it  for  hire; 
a  harlot,"  and  the  synonyms  given  are  ''  harlot,  courtesan,  prosti- 
tute, strumpet,  punk,  wench,  concubine."  His  definition  of  the  word 
''whorish"  is:  "  Resembling  a  whore  in  character  or  conduct;  ad- 
dicted to  unlawful  sexual  pleasures;  incontinent;  lewd;  unchaste." 
In  Worcester's  Unabridged  Dictionary  the  word  "whore"  is  defined: 
"A  woman  who  practices  illicit  intercourse  with  men  for  hire;  a 
prostitute;  a  harlot;  a  concubine;  u  strumpet;  a  punk."  And  his  defi- 
nition of  the  word  "whorish"  is  "unchaste;  lewd;  incontinent." 
In  view  of  these  definitions,  and  in  view  of  what  we  suppose  would 
be  the  common  understanding  of  such  terms,  we  confess  that  we 
are  unable  to  see  any  substantial  difference  between  them. 

But  aside  from  this,  and  whatever  may  be  the  strictly  correct  de* 
finitions  of  these  unsavory  words,  we  think  there  was  error  on  the 
part  of  the  Circuit  judge  in  instructing  the  jury  as  nuttter  of  law 
that  these  words  were  not  substantially  the  same.  In  Hogg  r. 
Wihotiy  1  Nottft  McC.  216,  it  is  said:  "Words  are  to  be  con- 
strued according  to  their  most  obvious  meaning  and  import;  and 
courts  and  juries  cannot  understand  them  differently  from  all 
the  world  besides.  That  they  shall  be  substantially  proved  as 
charged  is  all  that  can  or  ought  to  be  required.  Gould  any  per- 
son understand  the  words  proved  in  this  case  in  any  other  sense 
than  as  conveying  a  direct  charge  of  hog  stealing?"  In  Sawtfer  v. 
Eifert,  2  Nott  &  \fcC.  511;  s.  c,  10  Am.  Dec.  633,  the  action  was 
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for  slander  in  charging  the  plaintiff  with  having  stolen  iron  and  steel 
from  defendant  In  one  count  the  defendant  was  charged  with  hav- 
ing spoken  the  words  by  way  of  interrogation,  and  in  the  other  with 
having  accused  him  directly  of  the  larceny.  The  proof  was  that  the 
words  were  spoken  interrogatively.  In  delivering  the  opinion  of  the 
court,  NoTT,  J,,  said :  ^'  It  is  now  very  well  settled  that  the  words  are 
to  be  construed  by  a  court  and  a  jury  in  the  same  manner  as  they  were, 
or  ought  to  have  been,  understood  or  construed  by  the  person  to 
whom  they  were  spoken.  A  person  may  convey  a  charge  of  felony  as 
well  by  way  of  question  as  by  a  direct  allegation.  And  it  must  always 
be  a  question  of  construction  whether  such  is  his  meaning  or  not. 
The  question  was  therefore  properly  referred  to  the  |ury."  In 
Davis  V.  Johnston,  2  Bailey,  579,  it  is  said:  '^The  rule  in  verbal 
slander  as  to  the  construction  of  words,  is  that  they  are  to  be  under- 
stood in  their  ordinary  and  popular  meaning.  If  words  are  sus- 
ceptible of  two  meanings,  one  imputing  a  crime  and  the  other 
innocent,  the  latter  is  not  to  be  adopted  and  the  other  rejected  as  a 
matter  of  course.  In  such  a  case,  it  must  be  left  to  the  jury  to 
decide  in  what  sense  the  defendant  used  them.  Their  conclusion 
must  be  formed  from  the  whole  of  the  circumstances  attending  the 
publication,  including  the  sense  in  which  the  witnesses  understood 
the  words." 

In  Morgan  v.  Livingston,  i  Rich.  573,  the  words  alleged  to  have 
been  used  in  one  of  the  counts,  as  imputing  a  charge  of  larceny, 
were:  *'  You  hired  a  negro  to  kill  a  beef  and  bring  it  to  you;  yon 
are  a  sheep-killing  son  of  a  bitch;  you  make  your  living  at  night 
when  honest  people  are  abed;  you  get  your  living  by  sneaking  about 
of  nights;  you  stole  a  beef;  you  are  a  roguish  rascal;  you  stole  some 
hogs;  you  got  some  hogs  dishonestly."  The  proof  was  that  the 
words  used  were,  ''You  get  your  living  by  sneaking  about  v^htn 
other  people  are  asleep.  What  did  you  do  with  the  sheep  you 
killed?  Did  you  eat  it?  It  was  like  the  beef  you  got  negroes  to 
bring  you  at  night.  Where  did  you  get  the  little  wild  shoats  y^^n 
always  have  in  your  pen?"  The  witness,  who  proved  these  words, 
was  asked  what  he  understood  by  them,  and  he  replied  that  he 
understood  the  defendant  to  charge  the  plaintiff  with  stealing. 
The  defendant  appealed  upon  the  grounds,  among  others,  that  the 
words  proved  were  not  those  laid  in  the  declaration;  that  the  words 
proved  were  not  actionable;  and  that  whether  the  words  proved 
impute  the  charge  of  larceny,  should  have  been  decided  by  tlie 
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court,  and  that  it  was  error  to  permit  the  witness  to  prove  his 
understanding  of  the  words.  All  of  these  grounds  were  overruled, 
the  court  saying:  *^  It  is  not  necessary  that  the  words,  in  terms, 
should  charge  a  larceny.  If  taking  them  altogether,  in  their  popular 
meaning,  such  is  the  necessary  inference,  then  there  is  no  doubt  that 
they  are  actionable.  *  «  «  But  if  the  words  were  doubtful  and 
ambiguous,  the  plaintiff  had  the  right  to  inquire  of  the  bystanders, 
how  did  you  undei-stand  the  words?  And  if  they  said  they  under- 
stood them  as  charging  larceny,  and  such  understanding  might 
fairly  have  been  received  from  the  words,  it  would  prevent  a  non- 
suit, and  make  it  necessary  for  the  jury  to  inquire,  did  the  defend- 
ant use  the  words  in  the  offensive  sense  in  which  the  hearers  under- 
stood them?"  In  this  case  the  language  quoted  above,  from  Davis 
V.  Johnston,  suproy  is  repeated  with  approval 

It  seems  to  us  therefore  that  the  Circuit  judge  erred  in  instruct- 
ing the  jury,  as  matter  of  law,  that  the  words  ^'whorish  bitch," 
were  not  substantially  the  same  as  those  laid  in  the  complaint,  and 
that  it  should  have  been  left  to  the  jury  to  say  whether  those  words 
were  used  in  the  sense  of  those  contained  in  the  complaint,  and 
whether  they  substantially  conveyed  the  same  imputation. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 

Court  be  reversed,  and  that  the  case  be  remanded  to  that  court  for 

a  new  triaL 

Reversed  and  remanded. 


Whitmire  v.  Wrioht. 

(228    C.  446) 

Dcwer — in  leasehold  Umda  —  estoppel. 

A  lessee  for  090  years  conveyed  the  premises  as  in  fee-simple.  ffM,  that  the 
grantee  was  not  estopped  to  show  as  against  bis  grantor's  widow's  daim  ol 
dower,  that  the  grantor  had  but  a  leasehold  estate. 


A 


GTION  of  dowor.     The  opinion  states  the  facts.     The  plain- 
tiff had  judgment  below. 


Jones  d  Jones,  for  appellant 
Johnstone  S  Oromer,  oontra. 
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McIvER,  J.  By  this  proceeding,  originally  commenced  in  the 
Court  of  Probate,  and  carried  thence  by  appeal  to  the  Circuit  Court, 
the  petitioner  demands  her  dower,  as  the  widow  of  Henry  Whit- 
mire, deceased,  in  a  certain  lot  in  the  town  of  Newberry.  Her 
claim  is  resisted  by  the  appellant  upon  two  grounds:  1st.  That 
the  said  Henry  Whitmire  never  had  such  an  estate  in  the  premises 
as  would  entitle  his  widow  to  dower,  he  having  merely  a  leasehold 
estate  therein.  2d.  That  the  premises  in  question  were  partner- 
ship property,  bought  with  partnership  funds  for  partnership  pur- 
poses, by  the  late  firm  of  T.  ft  II.  Whitmire,  and  that  the  interest 
of  said  Henry  Whitmire  therein  was  not  subject  to  dower,  until  all 
the  debts  due  by  said  partnership  have  been  paid,  which  has  not 
yet  been  done. 

The  facts,  as  ascertained  by  the  decree  of  the  judge  of  probate, 
are  as  follows:  On  December  3,  1849,  one  John  W.  Summer  con- 
veyed, by  way  of  lease  for  the  term  of  999  years  from  March  14, 
1797,  the  said  lot  to  a  partnership  of  which  said  Henry  Whitmire 
was  a  member,  and  on  February  17,  1853,  the  other  members  of 
said  partnership  conveyed  in  the  same  way  their  interest  in  the 
lot  to  Henry  Whitmire  and  Thomas  Whitmire.  On  February  5, 
1863,  Thomas  Whitmire  and  Henry  Whitmire  conveyed  the  said  lot, 
in  fee  simple,  with  full  warranty  to  Qeo.  D.  Smith,  and  on  Febru- 
ary 10,  1864,  Geo.  D.  Smith  conveyed  the  same  in  fee  simple,  with 
full  warranty,  to  Bates,  Cox  ft  Hammett.  On  August  4,  1866, 
Bates,  Cox  ft  Hammett,  by  a  like  conveyance,  upon  which  the 
wives  of  all  three  of  the  grantors  renounced  their  dower,  conveyed 
the  lot  to  Robert  H.  Wright  and  Emanuel  S.  Coppock,  with  full 
warranty,  "except  the  unrenounced  claim  of  dower  of  the  wife  of 
Henry  Whitmire.*'  On  January  24,  1882,  Coppock  conveyed  his 
interest  to  Robert  H.  Wright,  the  defendant,  with  full  warranty. 
Henry  Whitmire  died  in  July,  1882,  and  this  proceeding  was  com- 
menced on  December  2,  1882. 

The  judge  of  probate  overruled  both  of  the  objections  urged  by 
the  defendant,  and  sustained  the  claim  of  dower,  and  upon  appeal 
to  the  Circuit  Court  his  decree  was  affirmed.  The  defendant  now 
appeals  to  this  court  upon  the  several  grounds  set  out  in  the  record, 
but  from  the  view  which  we  take  it  will  not  be  necessary  to  state 
ihem  s])ecifically. 

It  is  conceded  that  the  right  of  dower  does  not  attach  to  a  lease- 
hold estate,  and  therefore  if  Henry  Whitmire  liad  died  before  con- 
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yeying  the  premifles  in  question,  there  can  be  no  doubt  that  his 
widow  would  not  have  been  entitled  to  dower  therein,  inasmuch 
as  the  conveyance  under  which  he  held  did  not  purport  to  convey 
any  thing  more  than  a  leasehold  estate.  It  is  contended  however 
by  the  petitioner,  and  such  was  the  view  taken  below,  that  inas- 
much as  the  deed  from  Thomas  Whitmire  and  Henry  Whitmire  to 
Geo.  D.  Smith  purported  to  convey  the  fee  simple,  and  inasmuch 
as  the  other  intermediate  links  in  the  defendant's  title  purported 
to  convey  the  fee-simple  estate,  the  defendant  is  estopped  from 
disputing  the  fact  that  Henry  Whitmire  held  the  fee  simple.  To 
simplify  the  question  we  will  consider  it  as  if  Henry  Whitmire, 
holding  as  he  unquestionably  did  under  the  deed  from  his  g^ntors 
only  a  leasehold  estate  in  the  premises,  had  conveyed  the  same  in 
fee  simple  to  the  defendant  The  inquiry  then,  is  whether  the 
'  defendant  by  accepting  a  oonveyance  of  the  fee,  is  estopped  from 
showing  that  his  grantor  held  only  a  leasehold  estate  of  which  his 
widow  would  not  be  dowable. 

As  will  be  seen  by  an  examination  of  chapter  X  of  2  Scribner 
on  Dower,  231-252,  there  is  no  little  conflict  of  authority  upon  this 
question;  but  in  this  State  we  do  not  find  that  the  point  has  ever 
been  distinctly  adjudicated  Oayle  v.  Price^  5  Sich.  L.  5S5,  was  a 
case  in  which  the  defendant,  holding  under  a  deed  from  the.  hus- 
band, attempted  to  show  in  defense  to  a  claim  for  dower,  that  the 
husband  never  had  the  legal  title,  having  bought  the  premises  at 
sheriflTs  sale,  but  never  having  received  a  deed  from  the  sheriff. 
The  defense  Wiis  not  allowed,  the  court  saying:  ''  He  who  enters 
under  the  title  of  another  is,  in  general,  estopped  from  denying  iu 
To  this  general  rule  there  are  exceptions,  such  as  where  the  title 
of  the  grantor,  or  lessor,  is  determined,  as  in  cases  of  life  estates  or 
leases;  or  where  the  allegation  does  not  contest  the  legal  estate,  as 
in  the  case  of  a  trustee  conveying,  and  his  widow  claiming  dower. 
There  it  may  be  shown  that  his  legal  estate  was  not  such  a  one  as 
of  which  a  widow  was  dowable.  Or  where  one  enters  under  a  title 
supposed  to  be  good,  but  subsequently  finds  it  to  be  bad,  and  bona 
fids  acquires  the  paramount  title;  there  he  is  permitted  to  show 
this,  as  an  answer  to  the  prima  fade  case  made  against  him  by  his 
entry;  or  where  a  tenant  in  possession  disclaims  the  title  of  his 
landlord,  or  buys  it  by  a  mere  parol  contract,  and  holds  in  his  own 
right  for  the  statutory  period,  he  may  show  these  facts  as  an  answer 
to  his  landlord's  claim.''    From  this  quotation  it  will  be  observed 
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that  one  of  the  recognized  exceptions  to  the  genend  rule  is  that 
where  the  defendant  enters  under  a  title  of  a  trustee,  he  may,  in 
bar  of  an  action  for  dower  by  the  widow  of  such  trustee,  be  per- 
mitted, not  to  dispute  the  legal  title  or  right  of  possession  of  his 
grantor,  but  to  show  that  the  nature  of  his  title  was  such  as  would 
not  support  a  claim  of  dower.  This  doctrine  also  seems  to  be  con- 
ceded in  the  case  of  Planit  v.  Payne,  2  Bail.  319.  Indeed  we 
do  not  understand  that  it  is  anywhere  denied. 

Now  if  a  defendant  in  dower  who  holds  under  a  title  from  the 
husband,  under  which  he  has  gone  into  possession,  while  not  per- 
mitted to  dispute  the  fact  that  his  gnintor  liad  a  legal  title,  and  the 
right  of  possession,  is  permitted  to  sliow  tliat  the  title  of  the  hus- 
band is  not  of  such  a  character  as  would  suj)2>ort  a  claim  of  dower, 
to- wit,  that  though  having  an  absoJute  legal  title  and  right  of  pos- 
session, yet  that  he  held  such  title  as  trustee,  to  which  the  right  of 
dower  would  not  attach,  we  do  not  see  why,  upon  the  same  principle, 
the  defendant  in  this  case  may  not  be  permitted  to  show  that 
though  Henry  Whitmire  had  a  legal  title  and  right  of  possession, 
yet  that  such  title  did  not  confer  upon  him  an  estate  to  which  the 
right  of  dower  would  attach.  In  Gaunt  v.  Wainman,  3  Bing.  N. 
C.  69  (32  K  G.  L.  Rep.  42),  it  was  held  that  a  defendant  in  dower 
who  had  taken  a  title  from  the  assignees  of  the  husband,  in  which 
the  premises  conyeyed  were  described  as  freehold,  was  not  estopped 
by  that  deed  firom  showing  in  defense  to  an  action  for  dower  that 
the  premises  were  leasehold.  And  this  case  seems  to  be  recognized 
in  Oayle  v.  Price,  supra. 

As  was  said  by  Ti:m'DAL,  G.  J.,  in  Oaunt  v.  Wainman,  '*  suppose 
he  had  bought  the  premises  as  leasehold,  would  the  demandant  be 
estopped  to  say  that  they  were  freehold  ?''  It  is  quite  clear  that 
she  would  not,  for  no  act  or  declaration  of  the  husband,  after  the 
inchoate  right  of  dower  has  once  attached,  can  be  allowed  the  effect 
of  depriving  the  wife  of  the  right  of  dower.  Tibbetts  v.  La^ighy 
Manufadunng  Co.,  12  S.  C.  465.  This  is  upon  the  ground  of  the 
want  of  privity  between  the  husband  and  wife.  She  is  not  a  party 
or  privy  to  any  deed  he  may  make,  and  therefore  is  not  bound  or 
estopped  by  any  thing  therein  contained;  and  as  estoppels  must  be 
mutual,  it  would  seem  to  follow  that  if  she  is  not  estopped  from 
claiming  dower  in  lands  held  by  her  husband  in  fee  simple,  by 
reason  of  a  deed  from  him  in  which  such  lands  are  conveyed  as  a 
vnere  leasehold  estate.,  it  would  seem  that  the  rule  ought  to  work 
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both  ways,  and  her  husband's  grantee,  to  whom  lands  have  been 
conveyed  as  freehold,  should  not  be  estopped  from  showing  that  in 
fact  they  were  merely  leasehold. 

Indeed  it  seems  to  us,  as  has  been  shown  by  Makshall,  C.  J., 
in  Blight's  Lessee  y.  Rochester,  7  Wheat.  535,  that  it  is  a  mistake 
to  rest  the  rule,  that  one  who  enters  under  the  title  of  another, 
conveyed  by  a  deed  poll,  and  not  by  an  indenture,  cannot  dispute 
the  title  under  which  he  enters,  upon  the  doctrine  of  estoppel,  but 
tliat  the  true  ground  upon  which  it  rests  is  that  it  is  against  "  the 
monil  policy  of  the  law."  A  deed  poll  is  the  act  of  the  party 
making  it  alone,  and  concludes  him  only,  while  an  indenture  is  the 
act  of  bo:h  i)ai*ties,  and  both  are  concluded  by  it.  Hence  where  as 
in  this  case  one  accepts  a  deed  poll  and  goes  into  possession  under 
it,  he  is  not  estopped  by  the  terms  of  the  deed  from  disputing  the 
title  under  which  he  enters,  but  having  gained  the  great  advantage 
of  possession  by  accepting  the  deed  and  entering  under  it,  it  would 
be  i^ainst  ^'the  moral  policy  of  the  law,"  while  retaining  such 
iKlvantage  to  dispute  the  title  under  which  he  acquired  so  great  an 
advantage.  Hence  if  one  acquires  possession  under  a  lease,  he  can- 
not dispute  the  title  of  his  lessor  until  he  surrenders  the  possession 
(  Wilson  ads.  WecUhersby,  1  Nott  &  Mc.  373),  or  perhaps  until  he 
disclaims  holding  under  his  lessor's  title,  and  retains  the  adverse 
possession  for  a  period  long  enough  after  such  disclaimer  to  give 
a  title  under  the  statute  of  limitations.  WiUison  v.  Watkins,  3 
Peters,  43.  Accordingly  in  the  case  of  GUles  v.  Pratt,  2  Hill  (S.  C), 
430,  it  was  held  that  one  already  in  possession  and  accepting  a  title 
from  another  is  not  thereby  precluded  from  disputing  the  title  of 
such  other. 

This  being  the  true  ground  of  the  rule  by  which  one  who  enters 
under  the  title  of  another  is  precluded  from  disputing  such  title, 
we  do  not  see  how  it  can  properly  be  applied  in  a  case  where  the 
widow  of  the  grantor  is  claiming  from  his  grantee  dower  in  the 
premises  conveyed.  His  possession  acquired  by  such  a  title  gives 
him  no  advantage  in  such  a  contest,  and  there  is  no  room  for  the 
operation  of  the  rule.  The  case  of  Horde  v.  Landrum,  5  S.  C.  213, 
relied  on  by  respondent,  simply  decides  that  where  land  has  been 
sold  under  a  judgment  at  law  upon  a  bond  given  for  the  purchase- 
money,  but  not  under  the  mortgage  given  to  secure  the  payment 
of  such  purchase-money,  the  widow  may  claim  dower  from  the  pur- 
chaser at  such  sale.    This  was  upon  the  plain  principle  that  the 
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deed  of  tlie  sheriff  to  the  purchaser  was  in  law  the  deed  of  the  hus- 
band, and  of  course  if  Horde,  the  husband,  has  sold  directly 
to  Landrum,  there  could  not  be  a  doubt  that  the  wife's  right  of 
dower  would  attach.  We  do  not  think  therefore  that  this  case  is 
applicable  to  the  point  under  consideration.  Nor  do  we  think  that 
the  case  of  Pledger  v.  Ellerbe,  6  Rich.  26t);  s.  c,  60  Am.  Dec.  123, 
as  it  is  construed  in  the  more  recent  case  of  Tttbets  v.  Langhy 
Manufacturing  Co.,  svpra,  affords  any  support  to  the  position  con? 
tended  for  by  respondent. 

1  he  position  taken  by  respondent's  counsel  in  his  argument,  that 
the  facts  of  the  case  raise  the  presumption  that  Henry  Whitmire 
had  acquired  the  fee  which  he  assumed  to  convey,  cannot  be  sus- 
tained. The  record  shows  that  until  February  5,  18G3,  all  parties 
confessedly  held  the  premises  as  leasehold,  and  after  that  date 
Henry  AVhitmire  certainly  could  not  claim  by  i)ossession,  for  he 
then  conveyed  to  another;  and  even  assuming  that  he  did,  as  it  is 
olaimed  he  had  done  some  time  in  1858,  attempt  by  an  informal 
deed  to  convey  in  fee  simple  to  George  D.  Smith,  and  then  put  him 
into  possession,  that  would  not  help  the  matter. 

We  think  therefore  that  there  was  error  on  the  part  of  the  Cir- 
cuit judge  in  holding  that  the  defendant,  by  accepting  a  deed  for 
the  premises  in  question,  purporting  to  convey  the  fee-simple  title, 
was  estopped,  or  in  any  way  precluded  from  showing  that  the  hus^ 
band  of  the  petitioner  never  had  such  an  estate  in  the  lot  as  would 
support  her  claim  for  dower. 

Under  this  view  of  the  case  the  other  question  as  to  the  effect  of 
the  partnership  character  of  the  property  cannot  arise,  and  need 
not  therefore  be  considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  the  Court  of 
Probate  for  such  further  proceedings  as  may  be  necessary  to  carry 
out  the  views  herein  announced. 
VouUII— 92 
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Bmobt  V.  Hazard  Powdbb  Compab^t. 

(0  &  a  4m) 

JMaanee — danger  to  onXy  af&w^^jcindtfr  ofadion». 

A  powder  magasine  may  be  a  nuieanoe  although  It  affects  only  the  plaintiff. 
A  eaoae  of  action  for  damages  by  a  naiaanoe  may  be  Joined  with  a  demand  fot 
an  Injunction  against  it. 


A 


('TION  for  nnisanoe.    The  opinion  Btates  the  oaae.    TheplauH 
tiff  had  judgment  below. 


MeOradff,  Sons  d  Baeot,  for  appellant. 
Lord  c§  Hyde,  contra. 

Simpson,  0.  J.  The  plaintiff,  respondent,  inrtitnted  the  proceed- 
ing below,  alleging  as  a  cause  of  action  that  defendant,  appellant,  had 
erected  upon  its  premises  a  powder  magazine  within  two  hundred 
yards  of  the  dwelling  of  respondent,  and  within  twenty-five  feet  of 
the  road  leading  to  a  shipyard,  in  which  magazine  the  appellant 
intended  to  keep  in  store  large  quantities  of  gunpowder;  that  said 
magazine  was  erected  notwithstanding  the  respondent  had  given 
written  notice  that  she  objected  to  its  location  so  near  her  dwelling. 

And  in  the  sixth  paragraph  of  the  complaint  she  alleged  that  the 
erection  and  maintaining  of  a  powder  magazine  on  the  premises 
aforesaid,  greatly  endangered  the  lives  of  herself,  her  family,  and 
servants  from  explosion,  and  also  the  lives  and  property  of  the 
public  travelling  on  said  road  ;  and  she  demanded  judgment:  Ist. 
That  said  nuisance  be  removed.  2d.  That  she  recover  of  the  defend- 
ant $5,000  damages  caused  thereby  and  the  costs  of  action.  The 
defendant  answering,  denied  the  allegation  of  paragraph  (> ;  sind 
for  further  defense  alleged  that  said  powder  magazine  was, erected 
with  the  knowledge  and  consent  of  all  the  adjacent  proprietors  save 
the  plaintiff,  whose  dwelling  is  much  further  removed  from  its  site 
than  that  of  one  who  consented  to  its  erection. 

The  cause  came  on  for  trial  before  his  honor  Judge  Kershaw, 
at  the  February  term  for  Charleston  county,  when  the  counsel  for 
the  defense  moved  that  the  plaintiff  be  required  to  elect  whether 
she  would  sue  for  damages  or  for  an  injunction  against  a  continuance 
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of  the  alleged  nnisancey  which  motion  after  argument  was  refused. 
The  trial  then  proceeded  ending  with  a  verdict  for  the  plaintiff  in 
the  sum  of  $500.  The  defendant  appealed  upon  the  following  nine 
exceptions : 

*^  I.  Because  his  honor  erred  in  that  he  refused  the  defendant's 
motion  to  require  the  plaintiff  to  elect  whether  she  would  proceed 
for  damages  or  for  injunction. 

**  IL  Because  his  honor  erred  in  that  he  allowed  the  plaintiff  to 
introduce  testimony  as  to  injury  to  her  health,  claimed  to  hare  been 
produced  by  the  proximity  of  the  defendant's  powder  magazine 
when  there  was  no  allegation  in  the  complaint  charging  such  injury. 

"  III,  Because  his  honor  erred  in  that  he  allowed  the  plaintiff 
to  introduce  testimony  as  to  the  construction  of  the  magazine  and 
the  conduct  of  the  business  when  there  was  no  allegation  in  the 
complaint  that  the  magazine  was  improperly  constructed  or  that  the 
business  was  improperly  conducted. 

**  IV.  Because  his  honor  erred  in  that  he  refused  to  charge  the 
jury  as  the  defendant  requested,  ^  that  if  the  jury  in  this  case  find 
that  the  site  of  the  magazine  is  such  as  to  cause  damage  to  the 
fewest  persons,  at  the  same  time  affording  an  accessible  depot  of 
supply,  that  they  must  find  for  the  defendant.' 

'*  v.  Because  there  was  no  proof  that  the  proximity  of  the  maga- 
zine was  dangerous  to  the  lives  of  the  plaintiff  and  her  family. 

**  VI.  Because  his  honor  erred  in  that  he  refused  to  charge  as 
the  defendant  requested,  that  the  fears  of  the  plaintiff,  even  though 
they  may  have  been  reasonable,  will  not  create  a  nuisance. 

''VII.  Because  there  was  no  testimony  introduced  on  the  trial 
to  show  what,  if  any,  were  the  damages  complained  of  and  sustained 
by  the  plaintiff,  although  his  honor  correctly  charged  the  jury^ 
*  therefore  the  storing  and  keeping  of  gunpowder  in  a  magazine 
properly  constructed,  is  a  lawful  business,  and  not  in  itself  a  nuisance.' 

'*  VIII.  Because  his  honor  erred  in  that  he  refused  to  charge  the 
jury  as  the  defendant  requested,  that  there  being  no  allegation  in 
the  complaint  that  the  magazine  or  powder  were  carelessly  kept, 
the  jury  must  consider  the  case  as  if  it  was  kept  with  the  greatest 
discretion  and  security. 

''  IX.  Because  his  honor  erred  in  that  he  charged  the  jury  as 
follows  :  '  If  yon  find  any  thing  in  the  case  that  shows  a  wanton  or 
reckless  disregard  of  the  plaintiff's  rights,  amounting  to  criminality 
on  the  part  of  the  defendant^  you  might  add  to  your  verdict  snch' 
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punitive  damages  as  yon  think  proper  to  panish  the  defendants  for 
such  criminal  acts  if  any;*  when  there  was  neither  prayer  for  puni- 
tive damages,  nor  proof  offered  at  the  trial  of  any  wantonness, 
recklessness  or  criminality,  nor  any  evidence  at  all  introduced  on 
the  point." 

We  will  consider  these  exceptions  in  their  order.  The  first  is  as 
to  the  form  of  the  action.  The  prayer  of  the  complaint  demands 
two  kinds  of  relief — one  equitable  and  the  other  legal;  as  it  is 
contended  that  the  plaintiff  should  have  been  required  to  elect 
between  them;  t.  e.,  whether  she  should  proceed  for  the  removal  of 
the  nuisance,  or  for  the  recovery  of  damages.  In  other  words,  in 
the  opinion  of  the  defendant)  there  was  a  misjoinder,  and  on  that 
account  the  action  could  not  proceed  until  the  plaintiff  had  elected. 
No  doubt  there  can  be  a  misjoinder  of  causes  of  action,  and  when 
this  occui*s  it  is  objectionable,  and  may  be  met,  either  by  demurrer, 
by  motion  to  make  more  definite,  and  perhaps  by  motion  to  require 
the  plaintiff  to  elect;  but  can  there  be  a  misjoinder  of  remedies 
demanded,  liable  to  be  assailed  as  on  misjoinder  of  causes  of  action  ? 

Causes  of  action  are  very  often  confounded  with  remedies;  and 
being  regarded  as  synonymous,  the  rules  established  with  reference 
to  the  one  are  sometimes  supposed  to  be  applicable  to  the  other. 
This  however  is  a  mistaken  view  of  the  subject,  as  a  brief  investiga- 
tion will  show.  A  cause  of  action  may  be  defined  in  general  terms 
to  be  a  legal  right,  invaded  without  justification  or  sufficient  excuse. 
Upon  such  invasion  a  cause  of  action  arises,  which  entitles  the  party 
injured  to  some  relief,  by  the  application  of  such  remedies  as  the 
laws  may  afford.  But  the  cause  of  action,  and  the  remedy  sought, 
are  entirely  different  matters.  The  one  precedes,  and  it  is  true, 
gives  rise  to  the  other,  but  they  are  separate  and  distinct  from  each 
other,  and  are  governed  by  different  rules  and  principles.  It  is  true, 
that  the  motive  which  prompts  the  action  is  a  desire  for  relief,  and  to 
obtain  this  relief  is  the  object  of  the  action,  and  in  this  sense  the 
relief  sought  is  the  cause  of  the  action;  but  this  is  not  the  legal 
sense  of  the  phrase  *^  cause  of  action."  On  the  contrary,  that  sense 
is  as  stated  above;  t.  «.,  a  breach  of  one's  legal  rights. 

When  thus  understood,  and  when  the  two  are  kept  separate  and 
apart  as  they  should  be,  it  will  be  seen  at  once,  that  while  in  some 
•cases  there  may  be  a  misjoinder,  by  the  incorporation  of  two  dis- 
tinct causes  in  the  same  complaint,  which  would  be  subject  to  cen- 
sure and  correction,  yet  it  does  not  follow  therefore  that  the  insertion 
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of  two  or  more  demands  for  relief  in  the  same  complaint  would  con- 
stitute a  like  misjoinder,  and  subject  to  like  censure  and  correction. 
On  the  contrary,  inasmuch  as  oftentimes  there  springs  from  one 
cause  of  action  several  remedial  rights,  entitlmg  the  party  injured 
to  several  kinds  of  relief,  it  is  not  only  not  improper  to  unite  several 
demands  in  such  cases  for  relief,  but  failing  to  do  so,  the  plaintiff 
might  fail  to  secure  the  full  measure  of  his  rights.  Hence  we  find 
numerous  cases  in  the  books,  where  two  or  more  demands  are  made 
in  the  same  complaint,  and  especially  is  this  so  in  cases  where  the 
party  is  entitled  to  both  legal  and  equitable  relief,  as  in  the  case 
now  before  the  court.  See  Pomeroy  Remedies,  §  460,  in  which  is 
given,  as  an  example  of  this  principle,  the  very  form  of  action 
adopted  below,  to-wit,  an  action  to  remove  a  nuisance  by  injunction, 
and  for  damages.  We  think  the  ruling  of  the  Circuit  judge  was 
correct,  both  upon  principle  and  authority.  Simonds  v.  Haiihcocky 
18  S.  C.  604;  Davis  v.  Lambertson,  56  Barb.  480;  Pom.  Rem.  460. 

[The  other  exceptions  omitted.] 

The  fourth,  sixth,  and  eighth  exceptions  complain  because  his 
honor  refused  to  charge  the  requests  contained  therein,  as  follows: 
*'  1.  That  if  tlie  jury  find  that  the  site  of  the  magazine  is  such  as  to 
cause  danger  to  the  fewest  persons,  at  the  same  time  affording  an 
accessible  depot  of  supply,  that  they  must  find  for  the  defendant." 
The  inain  question  in  the  case  was  one  of  fact,  and  that  was  whether 
the  magazine  endangered  the  lives  of  the  plaintiff,  her  family,  and 
servants,  residing  on  her  own  premises.  The  judge  charged  that 
if,  from  the  evidence,  the  jury  found  that  it  did,  then  the  action 
could  be  maintained  as  for  a  nuisance.  No  objection  was  made  to 
this  portion  of  the  charge,  and  if  this  be  good  law,  as  no  doubt  it 
is,  we  do  not  see  how  the  judge  could  have  modified  it  as  requested 
in  this  exception.  It  is  not  the  number  of  persons  affected  by  a 
Siatter  that  makes  it  a  nuisance,  but  it  is  its  injurious,  offensive 
and  noxious  character;  and  it  is  none  the  less  a  nuisance  because 
it  affects  only  one  or  two  instead  of  a  multitnde.  There  may  be 
a  private  as  well  as  a  public  nuisance,  the  distinction  being 
dependent  upon  the  number  affected,  but  the  fact  of  nuisance  itself 
does  not  depend  upon  number. 

2.  Because  his  honor  refused  to  charge  as  requested,  that  the 
fears  of  the  plaintiff,  even  though  they  may  have  been  reasonable, 
will  not  create  a  nuisance.  The  judge  charged  this  in  substance, 
or  at  least  the  difference  between  what  he  directly  charged  and 
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this  request,  if  there  be  a  difference,  is  so  slight  that  it  cannot  be 
assigned  as  error.  He  said  to  the  jury:  '*  In  order  to  establish  the 
plaintiff's  right  it  is  necessary  that  they  should  find  that  either 
manifest  damage  or  actual  injury  to  the  plaintiff  in  her  person  or 
property  has  resulted  from  the  causes  alleged  in  the  complaint,  and 
if  there  be  neither  apparent  danger,  nor  actual  damage  resulting 
from  such  cause,  the  verdict  should  be  for  the  defendant.'*  This 
was  in  substance  saying  that  something  more  was  necessary  than 
the  mere  fears  of  the  plaintiff! 

3.  Because  his  honor  erred  in  that  he  refused  to  charge  as 
requested,  ''that  there  being  no  allegation  in  the  complaint  that 
the  magazine  or  powder  were  carelessly  kept,  the  jury  must  consider 
the  case  as  if  it  were  kept  with  the  greatest  discretion  and  security." 
We  do  not  think  that  this  conclusion  followed  as  a  matter  of  law, 
because  the  complaint  contained  no  allegation  of  the  kind  suggested, 
not  so  much  at  least  as  to  require  the  judge  to  charge  the  request 
as  a  legal  proposition,  especially  in  the  face  of  the  allegation  in  the 
complaint  that  plaintiff's  life  and  that  of  her  family  and  servants 
were  in  danger  from  the  explosion  of  the  magazine,  which  allowed 
her  to  introduce  testimony  on  that  subject  though  not  specially 
alleged  in  the  complaint. 

It  is  the  judgment  of  this  ooort  that  the  judgment  of  the  Oircuit 
Ooort  be  affirmed. 

Judgment  affirm0d. 
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BoABO  y.  Omr  of  Dboatub. 

(M  Tax.  7.) 
MumMpai  carpoTaHon — UabUUyfor  offiio&r*$  wwpmmlUm^ 

A  etfy  having  a  treasarer  duly  appointed  and  qualified  under  the  geneial  m&k 
oi  inoorporatioii,  cannot  defeat  his  right  to  oommissions  for  diflbursement  of 
the  municipal  funds  bj  placing  them  in  the  hands  of  the  mayor  for  dis 
buisement. 

ACTION  for  commissions.     The  opinion  states  the  point.     The 
defendant  had  judgment  below. 

L.  K.  Sparhman  and  L,  A.  Oraney  for  appellant. 
Obo.  W.  Trenehard  and  Davi8  dk  Oarreti,  for  appellee. 

Stattos',  a.  J.  If  the  facts  stated  in  the  petition  are  true, 
then  the  appellant  was  the  treasurer  of  the  city  of  Decatur,  and  the 
only  authorized  custodian  of  its  money. 

The  law  under  which  the  appellee  is  alleged  to  have  been  incor- 
porated provides  that  the  treasurer  of  the  city  "  shall  receive  and 
securely  keep  all  moneys  belonging  to  the  city,  and  make  all  pay- 
ments for  the  same  upon  the  order  of  the  mayor,  attested  by  the 
aecietaiy;  **  and  to  secure  the  fidthful  performance  of  the  duties  of 
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this  officer  he  is  required  to  give  bond  in  favor  of  the  ci<7  in  such 
amount  and  in  such  form  as  may  be  required  by  the  ci^  council, 
with  such  securities  as  it  may  approve.    R.  S.  365. 

Thus  is  the  city  treasurer,  by  law,  made  the  sole  receiving  and 
disbursing  officer  of  the  city,  and  thus  is  secured  the  faithful  per- 
formance of  his  duties.  If  he  refuses  to  receive  from  collecting 
officers  or  from  other  persons,  fails  securely  to  keep,  or  properly  to 
disburse,  the  funds  of  the  city  of  which  he  is  treasurer,  be  breaks 
the  conditions  of  his  bond.  The  law  provides  that  a  city  treasurer 
**  for  his  services  shall  receive  such  compensation  as  shall  be  fixed 
by  the  city  council; "  and  the  petition  alleges  that  it  had  been  so 
fixed  at  two  and  one-half  percent  on  moneys  received  or  disbursed. 

It  appearing  from  the  petition  that  the  sum  of  tl5,000  was 
received  by  the  city  and  disbursed  while  appellant  was  its  treasurer, 
the  question  in  the  case  is:  Gould  the  city  place  its  money  in  the 
hands  of  its  mayor,  and  have  it  by  him  disbursed,  and  thereby 
defeat  the  right  of  the  treasurer  to  commissions  on  money  which 
ought  to  have  been  delivered  to  him  and  by  him  have  been  dis- 
bursed? 

The  petition  alleges  that  the  money  of  the  city  was  placed  in  the 
custody  of  its  mayor,  and  that  it  was  by  him  disbursed,  and  that  this 
was  done  for  the  purpose  of  preventing  the  treasurer  from  receiving 
the  percentage  on  receipts  and  disbursements  fixed  as  his  compen- 
sation; although  he  was  ready  and  willing  to  perform  his  duty  in 
this  respect,  and  demanded  that  the  money  should  be  placed  in  his 
custody. 

«  The  office  of  city  treasurer  having  been  created  by  law>  his  duties 
prescribed,  and  his  compensation  fixed,  and  there  being  a  duly 
appointed,  accepted  and  qualified  incumbent,  it  is  difficult  to  perceive 
upon  what  ground  his  right  to  compensation  could  be  defeated  by 
the  unauthorized  deposit  of  money,  of  which  he  was  the  proper 
custodian,  with  some  other  person,  or  by  the  disbursement  of  such 
money  by  any  other  person,  even  under  the  direction  of  the  city 
council. 

To  the  person  legally  holding  the  office  belong  the  perquisites  and 
emoluments  attached  by  law  to  the  office,  as  fully  as  does  the  office 
iitself,  and  if  the  city  council  could  not  without  cause  deprive  the 
incumbent  of  the  right  to  exercise  the  powers  and  duties  of  the 
office,  it  certainly  could  not,  by  any  direct  or  indirect  course  of 
action,  deprive  the  incumbent  of  the  right  to  receive  the  emolu- 
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mentd  and  perquisites  which  the  law  attaches  to  the  office,  and 
which  give  to  it  a  value. 

The  course  which  the  city  council,  in  this  case,  is  alleged  to  have 
pursued,  was  in  direct  violation  of  the  spirit  and  letter  of  the  law 
made  to  secure  the  proper  custody  and  disbursement  of  moneys 
belonging  to  the  city. 

The  law  provides  that  such  moneys  shall  be  kept  and  disbursed 
by  a  person  duly  selected  for  that  purpose,  who  is  required  to  give 
security  for  the  faithful  performance  of  his  duties;  while  the  course 
pursued  placed  the  money  in  the  hands  of  an  unauthorized  person, 
for  whose  proper  conduct,  in  reference  to  its  custody  and  disburse, 
ment,  no  security  whatever  had  been  given  or  was  required  by  law. 

That  a  city  council  has  power  to  impose  on  any  of  its  officers 
duties  other  than  those  imposed  by  the  general  law  is  recognized  in 
article  367,  Revised  Statutes,  but  this  does  not  empower  it  to  confer 
upon  one  officer  the  powers,  duties  or  rights  expressly  conferred 
by  law  upon  another. 

The  treasurer  cannot  be  authorized  to  discharge  the  duties  of  the 
mayor,  nor  can  the  latter  have  imposed  upon  him  the  powers, 
duties  or  rights  of  the  former. 

It  is  urged  that  the  right  of  the  city  treasurer  to  receive  compen- 
sation depends  upon  his  actual  reception  and  disbursement  of  the 
moneys  of  the  city,  and  that  as  he  was  illegally  deprived  of  the 
opportunity  to  do  so,  although  willing,  ready  and  demanding  the 
opportunity  to  do  this,  he  cannot  recover  for  the  receipt  and  dis- 
bursement of  money  made  by  the  mayor. 

This  is  a  narrow  view  of  the  question,  and  bases  the  non-liability 
of  the  city  for  the  demand  of  the  plaintiff  upon  its  own  wrongfi^ 
act. 

Such  a  rule  we  believe  has  never  been  recognized  in  cases  of  this 
character;  but  on  the  contrary  it  has  been  held  in  many  cases  that 
the  salary  or  emolument  annexed  to  a  public  office  is  incident  to 
the  title  to  the  office,  and  not  to  its  occupation  and  exercise. 
People,  eic,  v.  OuUon,  28  GaL  44;  People,  etc.,  v.  Smyth,  28  CaL 
21;  Mayor,  etc.,  v.  Woodward,  12  Heisk.  499;  Carroll  v.  Sieben- 
thaler,  37  Cal.  195;  Dolan  v.  Mayor,  68  N.  Y.  275;  McVeany  y 
Mayor,  80  N.  T.  192;  8.  c,  36  Am.  Rep.  600;  Auditors,  etc,  v. 
Benoit,  20  Mich.  191. 

In  the  case  last  cited,  after  examining  cases  which  were  cited  to 
sustain  an  adverse  riew,  the  court  said:  ''The  general  language 
Vol.  mi  — 93 
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employed  in  these  cases,  that  the  rif^ht  to  fees  grows  oat  of  the 
rendition  of  seryioes,  is  on  all  logical  rales  to  be  understood  with 
reference  to  the  particular  facts  then  before  the  court,  and  cannot 
be  applied  univerBally,  as  claimed  by  the  defense,  without  comiug 
in  conflict  with  the  decision  of  this  court  in  SttuUer  v.  Detrmty  13 
Mich.  347.  We  there  held  that  a  municipal  corporation  which  had 
excluded  a  salaried  officer  from  the  performance  of  his  duties  was 
bound  to  pay  him  the  salary.  We  are  still,  I  believe,  satisfied  with 
this  decision.  That  the  right  to  fees  does  not  neoeesarily  depend 
upon  the  performance  of  the  official  duties  is  also  declared  in  Olat^ 
cock  y.  Lyons,  20  Ind.  3."  The  opinion  of  the  court  in  the  ease 
further  presents  the  reasons,  based  on  public  policy,  which  require 
that  acts  pertaining  to  a  public  office  should  be  performed  by  the 
officers  upon  whom  the  duty  has  been  imposed  by  law,  and  not  by 
an  intruder,  which  the  mayor  in  the  case  before  us  was  if  the  facts 
alleged  be  true,  even  though  he  was  acting  under  the  sanction  of 
the  city  council. 

That  there  is  no  difference  in  principle^  Ibo  far  as  the  question 
before  us  is  concerned,  as  to  the  right  of  the  appellant  to  recover 
fees  and  to  receive  a  salaiy  had  there  been  one  annexed  to  the 
office,  is  considered  in  the  oases  of  Glascock  v.  Lffons,  2U  Ind.  3; 
McVeanjf  v.  Mayor,  80  N.  Y.  192;  s.  c,  36  Am.  Bep.  600. 

In  the  case  last  cited  the  court  said:  ''  The  learned  counsel  tor 
the  appellant,  in  the  case  in  hand,  sought  to  distinguish  between 
cases  where  the  compensation  was  fixed  by  fees  for  the  specific 
service  rendered,  and  where  it  was  by  an  annual  salary,  payable  at 
recurring  periods.  We  are  not  able  to  perceive  such  a  distinction 
as  will  affect  the  applicability  of  the  cases  cited.'' 

The  court  then  examined  the  cases  theretofore  decided  and  cited, 
and  held  that  the  rule  was  the  same  whether  the  compensation  to 
the  officer  was  by  salary  or  fees,  and  declared  that  ''  the  difference 
would  be  only  that  that  by  salary  was  a  fixed  and  certain  sum,  and 
that  by  fees  uncertain." 

There  are  cases  holding  that  where  salary  or  fees  have  been  paid 
to  a  defacio  officer  by  a  municipal  corporation,  it  is  not  liable,  for 
reasons  of  public  policy,  to  pay  the  same  again  to  the  person  hold- 
ing  title  to  the  office.  Such  was  the  ruling  in  the  crises  betore 
cited  from  68  and  80  N.  Y.;  but  even  in  these  cases  it  is  held  that 
if  the  fees  or  salary  have  not  been  paid  to  the  de  facto  officer,  they 
may  be  recovered  by  the  person  having  the  title  to  the  office,  and 
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that  the  senrices  of  the  intruder  will  be  considered  as  having  been 
rendered  for  the  person  rightfully  entitled. 

The  views  expressed  lead  to  the  conclusion  that  the  petition 
states  a  good  cause  of  action,  ana  vhat  the  court  erred  in  sustaining 
the  demurrer,  and  for  this  action  of  the  court  below  the  judgment 
will  be  reversed  and  the  cause  remanded. 

It  is  accordingly  so  ordered. 

Reversed  and  remanded* 


Texas  akd  Paoifio  Railway  Gompakt  v.  Rosvoali  Strbr 

Railwat  Compakt. 

(64*rez.  8a) 
Baihread — tireei  threugh  yard  —  hor§e  railway  ikrouffh  dneL 

A  pabUo  straete  in  a  town  lan  through  the  yard  of  a  railroad  company.  The 
town  anthoritiea  granted  to  a  street  car  company  the  right  to  lay  and  operate 
tbeix  track  through  that  street.  SM,  that  the  street  car  company  should 
not  be  enjoined  from  laying  and  using  their  track  throngh  the  street  in  the 
yard. 

ACTION  for  injunction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

Davis,  Beall  dk  Rogers^  for  appellant. 
(yNeiUy  HufUer  <£  Stewart^  for  appellee. 

Watts^  J.,  Com.  App.  This  is  a  suit  by  the  Texas  and  Paoifio 
Railway  Company  against  the  Rosedale  Street  Railway  Company, 
whereby  it  is  sought  to  perpetually  enjoin  the  latter  from  con- 
structing its  track  across  the  yard,  sidings  and  track  of  the  former, 
and  operating  its  street  cars  thereon  at  a  point  in  the  city  of  Fort 
Worth  where  it  is  claimed  by  the  appellee  that  the  yard,  sidings 
and  track  of  the  appellant  is  crossed  by  Jennings  avenue,  a  public 
street. 

Upon  the  trial  the  court  below  dissolved  the  preliminary  injunC' 
tion,  and  entered  judgment  dismissing  the  suit 

From  the  reoord  it  appears  that  the  real  contested  issue  of  faot 
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was  as  to  whether  Jeimings  avenue  was  a  public  street,  and  crossing 
the  yard  of  the  appellant  at  the  point  claimed  by  the  appellee. 

Upon  that  issue  the  eyidenoe  disclosed  by  the  record  is  quite  full, 
and  in  which  there  are  seeming  conflicts  and  contrariety.  The  court 
below  however  after  a  consideration  of  the  evidence,  found  that 
Jennings  avenue  was  a  public  street  of  the  city,  and  that  it  ex- 
tended across  the  yard,  sidings  and  track  of  appellant  at  the  point 
claimed  by  appellee. 

There  is  no  necessity  for  an  extended  and  critical  examination 
of  the  evidence  for  the  purpose  of  showing  that  the  finding  of  the 
court  upon  this  ipsue  is  sustained  by  it.  Several  of  the  witnesses 
testified  that  Jennings  avenue  was  a  public  street,  occupying  the 
position  as  claimed  by  appellee,  and  continuously  used  and  recog- 
nized as  such  for  a  number  of  years  previous  to  the  acquisition  of 
the  yard  by  appellant,  and  the  construction  of  its  sidings  and  track 
thereon.  That  in  constructing  the  sidings  and  track  in  1876^  ap- 
pellant recognized  this  as  a  public  crossing,  and  then  established  a 
good,  wide  and  substantial  crossing  over  the  railroad  tracks,  and 
has  maintained  and  kept  the  same  in  good  repair  ever  since  that 
time;  and  also  erected  a  large  sign  at  the  place,  and  painted  thereon 
in  large  letters  the  words:  '^  Railroad  Crossing,''  and  that  the  same 
has  been  kept  standing  at  the  place  at  all  times  since  its  erection. 
And  that  for  years  before  the  construction  of  the  railroad,  as  well 
as  ever  since  that  time,  this  crossing  has  been  constantly  and  con- 
tinuously used  as  a  public  thoroughfare. 

There  is  also  evidence  in  the  record  to  the  effect  that  the  appel- 
lant, through  its  superintendent,  some  time  previous  to  the  institu- 
tion of  this  suit,  applied  to  the  city  council  for  the  privilege  of 
closing  up  Houston  street,  which  also  crossed  the  yard,  and  in  con- 
sideration therefor  agreed  to  repair  and  keep  in  good  order  the 
crossing  of  Main  street,  and  any  other  street  west  of  Houston  street, 
suggesting  Jennings  avenue.  And  that  the  city  accepted  the  propo- 
sition, designating  Main  street  and  Jennings  avenue  as  the  streets 
to  be  repaired  by  appellant.  Thereupon  appellant  closed  up  the 
crossing  on  Houston  street,  and  the  same  remained  closed  at  the 
time  of  the  triaL 

In  the  further  consideration  of  the  case,  it  will  therefore  be  as- 
sumed as  a  concluded  &ct  that  Jennings  avenue  is  a  public  street 
m  the  city  of  Fort  Worth,  leading  across  the  appellant's  yard,  sid- 
ings and  track  at  the  place  claimed  by  appellee. 
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It  niso  appears  from  the  record  that  appellee  is  a  duly  incorpo- 
rated company,  and  that  the  city  of  Fort  Worth  is  a  manicipal 
corporation.  Also  that  previous  to  the  bringing  of  this  suit,  the 
city  council  of  Fort  Worth  had,  by  ordinance  duly  adopted,  granted 
the  right  to  appellee  to  construct,  maintain  and  operate  a  street  car 
line  along  Jennings  avenue  across  the  appellant's  yard  and  to  the 
southern  portion  of  the  city,  which  street  car  line  was  to  be  oper- 
ated by  horse  power. 

Upon  this  state  of  case  appellant  claims  that  as  the  fee  to  the 
land  constituting  the  yard  was  in  it,  constructing,  maintaining  and 
operating  the  street  car  line  would  constitute  such  additional  taking 
or  damage  to  the  land  as  would  require  the  right  of  way  therefor  to 
be  condemned  by  the  exercise  of  the  right  of  eminent  domain. 

This  question  has  undergone  thorough  and  critical  examination 
in  the  Supreme  and  appellate  courts  of  several  of  the  States,  and 
it  seems  that  with  the  exception  of  one  adjudicated  case,  they  all 
agree  that  the  construction  and  operation  of  a  horse  railway  on  the 
public  streets  of  a  city,  by  authority  from  the  city  government,  is 
not  such  new  or  additional  burden  imposed  upon  the  land  as  would 
entitle  the  owner  of  the  fee  to  compensation  therefor,  or  that  it 
would  amount  to  such  taking  or  damage  as  would  require  a  con- 
demnation of  the  light  of  way.  Attorney- General  v.  Metropolitan 
IL  Co  ,  125  Mass.  515;  s.  c,  28  Am.  Bep.  264;  Hohart  v.  Milwau- 
kee City  R.  Co.,  27  Wis.  198;  Eiehele  v.  EmnsviUe  Street  Ry.  Co., 
78  Ind.  266;  s.  c,  41  Am.  Bep.  561;  Hinchman  v.  Paterson  fforee 
R.  Co.,  17  N.  J.  Eq.  75;  Brown  v.  Dupleeis,  14  La.  Ann.  842;  Bllioit 
V.  Fair  Haven,  etc.,  R.  Co.,  32  Conn.  579;  Market  Street  R.  Co.  v. 
Cent.  R.  Co.,  51  Gal.  583;  Street  Railways.  Cumminevtlle,  14  Ohio 
St.  523.     See  also  Cooley  Const.  Lim.  687. 

In  the  case  of  Craig  v.  RocJiester  City  £  B.  R.  Co.,  39  N.  Y. 
404,  which  was  by  a  divided  court,  the  contrary  doctrine  was  an- 
nounced. It  was  maintained  by  a  majority  of  the  court  that  the 
construction  and  operation  of  a  horse  railway  along  a  public  street 
did  constitute  such  additional  burden  as  entitled  the  owner  of  the 
fee  to  compensation.  But  Mr.  Justice  Mason,  in  a  dissenting 
opinion,  cites  cases  to  show  that  this  holding  by  a  majority  of  the 
court  was  in  conflict  with  previous  decisions  of  the  Supreme  Court 
and  also  the  Court  of  Appeals  of  New  York. 

Undoubtedly  the  proposition  previously  announced  is  sustained 
by  reason  and  the  great  weight  of  authority. 


742  TEXAS, 

TexM  and  Pacifie  Railway  Company  ▼.  Boaedale  Street  Railway  Gompanj. 

But  it  is  asserted  that  by  reason  of  the  peculiar  wording  of  our 
Constitution^  the  authorities  elsewhere  haye  no  application  here. 
The  proTision  is  as  follows:  ^'No  person's  property  shall  be  taken, 
damaged  or  destroyed  for  or  applied  to  public  use  without  adequate 
compensation  being  made." 

By  reference  to  the  cases  cited,  it  will  be  seen  that  spme  of  them 
proceed  upon  the  basis  that  the  construction,  etc.,  of  a  street  raQ- 
way  along  a  public  street  works  no  injury  to  the  owner  of  the  fee. 
No  damage,  it  seems  to  us,  could  be  inflicted  upon  the  owner  of  the 
fee  by  adding  this  additional  mode  of  conreyance  to  those  already 
in  use  upon  the  street,  and  especially  where  the  track  is  properly 
constructed  so  as  to  occasion  no  special  injury  to  others. 

Streets  are  acquired,  established  and  maintained  for  the  accom- 
modation and  convenience  of  the  inhabitants  of  the  city  and  the 
general  public.  And  however  acquired,  whether  by  purchase,  con- 
demnation, dedication  or  prescription,  it  is  that  they  may  be  used 
for  the  convenience  of  the  public,  by  the  ordinary  and  usual  modes 
of  conveyance  operated  upon  such  streets,  chief  amongst  which  is 
the  street  railway. 

With  us  the  city  authorities  have  the  power  to  consent  that  the 
streets  of  the  city  may  be  used  to  a  reasonable  extent  by  street  rail- 
way lines.  Const.,  art.  10,  §  7;  City  Ry.  Cb.  v.  OulfCHty  Ry.  Co., 
decided  at  recent  Oalveston  term. 

But  aside  from  the  questions  considered,  it  is  asserted  by  appel- 
lant that  the  operation  of  the  proposed  street  car  line  across  its  yard 
at  that  point  would  greatly  inconvenience  its  use  of  the  sidings  and 
track  there.  That  in  making  up  trains  and  switching  cars  from 
one  point  to  another  upon  the  yard,  the  passing  street  cars  would 
at  times  necessarily  impede  such  movements. 

It  must  be  remembered  that  Jennings  avenue  is  a  public  street, 
running  across  the  yard  of  appellant,  and  constantly  used  by  the 
public  as  such,  in  and  by  all  the  usual  and  ordinary  modes  of 
conveyance.  And  doubtless  the  passing  of  wagons,  drays,  omnibuses 
and  other  vehicles,  interferes  with  the  operations  of  the  company 
upon  the  sidings  and  track  at  that  point,  quite  as  much  as  would 
result  from  passing  street  cars.  As  long  however  as  the  street  re- 
mains a  public  thoroughfare,  appellant  would  not  be  heard  to  com- 
plain of  such  inconvenience,  because  these  are  the  ordinary  and 
usual  modes  of  conveyance  used  by  the  public.  So  it  may  be  replied 
the  street  railway  is  included  among  the  usual  modes  of  conveyance 
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along  the  streets  of  the  city,  and  although  in  some  respects  incon- 
venienty  this  must^  in  the  interest  of  tlic  general  public,  be  acqui- 
esced in  by  all  parties. 

As  was  remarked  in  H.  di  T,  0.  Ry.  Co.  v.  Wilson^  60  Tex.  144: 
''It  is  a  mistake  to  suppose  that  railway  companies  have  the  exclu- 
sive right  to  public  crossings.  There  the  duties  of  the  company 
and  public  are  reciprocal,  and  the  rights  of  each  restricted  by  pub- 
,lio  necessity  and  convenience." 

Our  conclnsion  is  that  the  inconvenience  resulting  to  appellant 
from  passing  street  cars  would  not  constitute  grounds  for  an  in- 
junction. 

Again,  it  is  asserted  by  appellant  that  such  use  of  Jennings  ave- 
nue across  the  yard  would  greatly  interfere  with,  and  practically 
prevent,  necessary  and  contemplated  improvements  by  appellant, 
such  as  a  round-house,  machine  shop,  coal  chute,  blacksmith  shop, 
boiler-house,  etc. 

Assuming  that  Jennings  avenue  was  not  a  public  thoroughfare 
passing  across  the  yard,  then  in  any  proceeding  by  the  city  council 
to  establish  such  thoroughfare  across  the  yard,  these  necessary  atid 
contemplated  improvements  might  be  considered  as  good  grounds 
of  defense;  or  might  perhaps  be  good  grounds  for  an  injunction. 
Railroad  Company  v.  Williamson^  91 '  N.  Y.  552;  Application  of 
City  of  BuffalOy  etc.,  68  X.  Y.  167;  Miltaaukee,  etCy  Ry.  Co.  v. 
City  of  Faribault,  23  Minn.  167. 

Here  however  the  street  is,  and  has  been,  according  to  the  finding 
of  the  court,  for  a  long  time,  an  established  public  highway,  and 
recognised  as  such  by  appellant  in  the  construction  of  its  track  and 
sidings. 

Now  as  long  as  it  remains  a  public  highway,  it  is  not  perceived 
upon  what  principle  appellant  would  have  the  right  to  interfere 
with  it  as  such  by  the  erection  of  the  proposed  improvements.  The 
)>ublic  could  not  be  deprived  of  the  use  of  the  street  by  the  erection 
of  such  improvements.  And  while  it  remains  an  open  and  estab- 
lished public  street,  it  may  be  used  by  street  cars  as  well  as  other 
vehicles. 

Our  conclusion  is  that  there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  ought  to  be  aflSrmed. 

Judgmetit  affirftted. 
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(84  Tex.  M.) 
NeffctiaUe  imtrumtrnt —  "  wUhout  interett  *' — inUrut  qfUr  HMrturAjir. 

A  note  pajable  in  six  months,  "  without  interest/'  bears  interest  from  mstnritjr. 

^GJION  on  a  note.     The  opinion  states  the  point     The  plain! 
tiff  had  judgment  below. 

A.  E.  Wilkinson  and  A.  C.  Turner^  for  appellants. 

Hare  dt  Heady  Woods  <§  Wilkins  and  F.  C.  DMard,  for  appellees. 

Willie,  G.  J.  [Omitting  other  points.]  The  note  sued  on  was 
payable  six  months  after  date  without  interest.  It  is  settled  law 
that  where  a  contract  bears  an  agreed  rate  of  interest  from  date, 
it  will  bear  the  same  rate  after  maturity.  But  it  has  never  been 
h^d  that  if  a  note  expressly  provides  that  it  shall  carry  no  interest 
from  date,  interest  shall  not  be  calculated  upon  it  after  matur- 
ity. It  would  require  an  express  contract  in  plain  terms  to  this 
effect,  or  the  circumstances  should  clearly  demand  such  a  construc- 
tion, to  deprive  the  payee  of  his  interest  on  such  a  contract  after  it 
became  overdue.  *'  When  expressed,  the  words  used  by  the  parties 
determine  their  rights,  and  if  they  require  construction,  this  is 
generally,  if  not  always,  in  favor  of  interest."  2  Pars.  Bills  and 
Notes,  392. 

The  meaning  of  the  present  note  is  the  same  as  if  the  words 
'^  without  interest "  had  not  been  used.  In  that  event  it  would  have 
borne  interest  from  maturity,  but  not  from  date.  The  parties  to 
the  note  were  making  a  settlement  and  agreement  in  which  six 
months  were  to  be  allowed  to  the  makers  of  the  note  to  perform 
their  part  of  the  stipulation.  It  was  important  that  the  makers 
should  have  such  reasonable  time  within  which  to  ascertain  the 
value  of  the  land  with  which  the  note  was  to  be  discharged,  and  to 
make  a  deed  for  it  to  the  payees  as  provided  in  the  agreement.  It 
must  have  been  important  to  tlie  payees  that  the  execution  of  the 
deed  should  not  be  indefinitely  postponed.  These  circumstances 
account  for  the  insertion  of  the  words  '^  without  interest  "  in  the 
note.     They  were  doubtless  inserted  to  give  assurance  that  no  inter- 
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est  should  run  against  the  makers  during  the  time  within  which 
they  were  to  make  the  title,  but  not  to  postpone  indefinitely  the 
right  of  the  payees  to  receive  the  deed,  and  at  the  same  time  deprive 
them  of  all  interest  upon  their  money  during  the  delay.  The  terms 
of  the  note  not  proving  against  interest  after  maturity,  and  the  cir- 
cumstances of  its  execution  not  demanding  that  it  be  construed  so 
as  to  deprive  the  plaintiffs  of  such  interest,  but  quite  the  contrary, 
we  think  there  was  no  error  in  finding  for  the  plaintiffs  the  amount 
ol  interest  incorporated  in  the  judgment. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

JudgntefU  affirmed. 


KoHN  V.  Washsb. 

(}4Tex.iaL) 
Agency — eommereitU  tra/neUer  —  impU&d  aathorUif, 

A  oommeicial  traveller,  authoriied  in  fact  only  to  exhibit  samples  and  solicit, 
reoeiTe  and  forward  orders,  has  no  implied  anthoritj  to  sell  his  samples  and 
take  pay  for  them. 

ACTION  for  price  of  goods  sold.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Ray  S  Stanley,  for  appellants. 

Watts,  J.,  Com.  App.  Appellants  employed  Bex  as  a  commer- 
cial traveller,  to  solicit  orders  for  the  merchandise  in  which  they 
dealt  as  wholesale  merchants,  and  to  facilitate  the  business  and  the 
better  to  enable  him  to  secure  orders,  they  furnished  him  with 
samples  to  be  exhibited  to  dealers  in  soliciting  their  orders.  Bex 
sold  these  samples  to  appellees,  and  converted  the  proceeds  to  his 
own  use,  and  in  this  suit  by  appellants  to  recover  of  the  appellees 
the  value  of  the  samples,  on  the  ground  that  Bex  had  no  authority 
to  make  the  sale,  the  court  in  effect  instructed  the  jury  that  if  the 
sale  of  the  samples  was  embraced  within  the  real  or  apparent  scope 
of  Bex's  authority,  then  appellants  would  be  bound  by  this  sale, 
and  could  not  recover  in  this  suit. 

As  shown  by  the  evidence,  the  extent  of  Bex's  authority  was  to 
exhibit  the  samples,  to  solicit,  receive  and  forward  orders  for  mer- 
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chandise  to  the  appelliuits,  together  with  a  statement  of  the  finan- 
cial condition  of  the  party  making  the  order,  and  if  this  was 
satisfactory,  appeUants  filled  the  order  and  shipped  the  same  to  the 
party  who  ordered  the  goods. 

There  is  no  evidence  in  the  record  as  to  any  custom  or  usage 
respecting  the  disposition  of  samples  by  commercial  travelleis. 

There  is  no  controversy  as  to  the  correctness  of  the  law  as 
announced  by  the  court;  as  to  third  parties  dealing  with  an  agent 
of  another,  within  the  real  or  apparent  authority  of  the  agent  as 
held  out  by  the  principal,  that  the  latter  will  ordinarily  be  bound 
by  such  acts  of  the  agent  is  elementary. 

But  it  is  claimed  that  the  instruction,  so  far  as  it  related  to  the 
apparent  authority  of  Bex,  was  not  authorized  by  the  evidence. 
Now  in  the  absence  of  any  evidence  of  usage  which  might  be  con- 
sidered as  enlarging  the  authority  of  Bex,  it  would  seem  that  the 
objection  is  well  founded. 

Under  the  circumstances  the  extent  of  his  authority  was  to 
exhibit  the  goods  as  samples  and  not  as  merchandise  for  sale. 
And  no  apparent  authority  to  sell  the  samples  would  exist  or  arise 
out  of  the  nature  of  the  agency. 

It  has  been  held  that  a  salesman  authorized  to  sell  goods  on  a 
credit  has  no  authority  to  subsequently  collect  the  price  in  the 
name  of  the  principal,  and  a  payment  to  him  will  not  discharge 
the  purchaser,  unless  some  authority  to  collect,  beyond  what  is 
implied  in  the  mere  power  to  make  the  sale,  is  shown.  Seiple  v. 
Inoin,  30  Penn.  St  613;  Law  v.  SiokeB,  32  N.  J.  Law,  249. 

In  our  opinion  the  evidence  did  not  authorize  the  charge,  and 
the  evidence  upon  the  other  issues  is  such  that  this  error  may  have 
been  material. 

Our  conclusion  is  that  the  judgment  ought  to  be  reversed  and 
the  cause  remanded. 

Bmmrsed  and  remanded. 
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J)0ed — regiitraiian — guiUeiatm, 

One  who  takes  under  a  qoit^slaim  deed  is  not  protected  as  a  bona  fdt  safaae- 
qnent  porehaser,  under  the  recording  acts.    (Bu  naU,  p,  749.) 

ACTION  to  recover  land.    The  opinion  atateB  the  point.    The 
defendant  had  judgment  below. 

F.  B.  Sexian,  for  appellant 

Davis  it  Ghtmeit,  for  appellee. 

Watts,  J.,  Com.  App.  The  material  qnestion  presented  by  the 
record  is  as  to  the  effect  to  be  accorded  to  the  bond  for  title,  and 
the  judgment  thereon  rendered  against  James  Duncan  and  in  favor 
of  Felix  Mndd.  It  is  urged  that  by  the  terms  of  the  bond,  Mudd 
contracted  for  a  quit-claim  deed,  and  the  judgment  for  the  recovery 
of  the  land  must  be  limited  in  its  operation  to  the  scope  and  object 
of  the  intention  of  the  parties  as  expressed  in  the  bond.  As  result- 
ing from  these  conclusions,  it  is  asserted  that  Newsom  is  chargeable 
with  all  defects  in  the  chain  of  title  under  which  he  purchased,  and 
affected  to  the  same  extent  by  unrecorded  conveyances  and  out- 
standing equities,  as  was  his  vendor,  Mudd,  who  it  is  claimed,  held 
under  a  quit-claim  title  only. 

While  non-registered  deeds  are  declared  void  by  the  statute  as  to 
subsequent  purchasers  for  value  and  without  notice,  still  the  doc> 
trine  is  well  settled  that  a  subsequent  purchaser,  although  for  value 
and  without  actual  notice,  who  takes  under  strictly  a  quit-claim  deed, 
that  is,  one  by  which  the  chance  of  title,  and  not  the  Jand  itself,  is 
conveyed,  will  not  be  accorded  the  protection  of  the  statute,  for  the 
obvious  reason  that  he  contracted  for  the  interest  only  that  his 
vendor  then  had  in  the  land.  If  the  vendor  had  previously  divested 
himself  of  the  title  to  a  portion  or  all  of  the  land,  to  the  extent  of 
the  divestiture  there  would  be  no  right  remaining  in  the  vendor  to 
pass  by  the  quit-claim  to  the  vendee.  It  is  the  then  interest  of  the 
vendor  for  which  he  contracts,  and  it  is  to  such  interest  only  that 
he  is  entitled  under  the  quit-claim  deed. 
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In  this  case  it  is  not  neceBsary  to  determine  whether  a  yendee  who 
parchaseB  from  one  holding  under  a  quit-claim  deed,  pays  value,  and 
takes  a  conveyance  of  the  land  with  covenants  of  general  warranty, 
without  actual  notice  of  an  unrecorded  deed  existing  prior  to  the 
execution  of  the  quit-claim  deed  to  his  vendor,  would  be  protected 
by  the  statute  as  a  subsequent  purchaser  for  value  and  withoat  notice. 
Because  it  will  be  seen  from  an  examination  of  the  terms  of  the 
bond  for  title  that  it  is  questionable  whether  the  contract  was  for 
the  chance  of  title  or  for  an  absolute  conveyance  of  the  land. 

And  in  the  determination  of  that  question  resort  should  be  had  to 
the  circumstances  attending  the  transaction,  the  primary  object  being 
to  arrive  at  the  intention  of  the  contracting  parties.  For  if  their 
intention  was  that  the  one  purchased  and  the  other  intended  only 
to  sell  his  interest  in  the  land  then  it  would  be  held  that  the  bond 
called  only  for  a  quit-claim  deed.  On  the  other  hand  if  the  obligee 
intended  to  contract  for  an  absolute  conveyance  of  the  land  and 
the  obligor  intended  to  bind  himself  to  make  that  character  of  con- 
veyance  even  though  it  was  upon  special  warranty,  nevertheless  it 
would  be  a  conveyance  of  the  land  as  distinguished  from  a  release 
or  transfer  of  merely  the  obligor's  right.  Harrison  v.  Boring,  44 
Tex.  263;  Fan  RensseUwr  v.  Kearney ,  11  How.  322;  Sweet  \.  Oreen^ 
1  Paige  Ch.  476  ;  s.  c,  19  Am.  Deo.  442. 

That  was  a  practical  question  for  the  consideration  of  the  court 
in  the  suit  by  Mudd  upon  the  bond.  And  the 'judgment  there  was 
for  the  recovery  of  the  land,  not  merely  the  interest  that  James 
Duncan  had  in  it.  By  the  statute  then  m  force  the  court  had  full 
authority  to  pass  the  title  by  the  decree.  P.  D.,  art.  1481.  Sach 
evidently  was  the  intention  of  the  court  and  such  is  the  effect  of 
the  decree  rendered. 

Hence  it  appears  that  the  construction  placed  by  the  court  upon 
the  bond  for  title  was  that  it  called  for  an  absolute  conveyance  of 
the  land.  And  it  was  not  material  to  inquire  whether  the  court 
did  or  did  not  err  m  that  construction  of  the  bond  ;  for  as  it  had 
jurisdiction  both  of  the  person  and  subject-matter,  so  long  as  that 
remains  a  subsisting  decree,  it  is  not  subject  to  collateral  attack  on 
the  ground  of  error,  and  will  constitute  the  evidence  of  Mudd's  title 
and  upon  which  appellee  had  the  right  to  rely. 

It  appears  from  the  evidence  that  appellee  paid  full  value  for  the 
land.  The  transfer  of  the  small  note  to  an  innocent  third  party, 
and  the  recovery  of  a  judgment  thereon  against  appellee  fastens 
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upon  him  the  liability  and  in  the  contemplation  of  law  is  equivalent 
to  a  payment  by  him. 

Appellee  testified  that  he  purchased  the  land  in  good  faith  and 
without  notice  of  any  adverse  claim  whatever  and  that  he  paid  a 
valuable  consideration  for  the  same. 

There  is  nothing  in  the  record  that  militates  against  his  evidence; 
on  the  contrary  he  is  supported  by  the  statements  of  other  witnesses. 

Upon  that  issue  the  court  instructed  the  jury  that  if  appellee 
purchased  the  land  in  good  faith  and  for  value  without  notice  of 
the  claim  of  appellants,  and  could  not  have  known  of  it  by  exercise 
of  ordinary  diligence,  then  to  find  for  appellee.  But  if  appellee 
knew  of  the  claim  of  appellants,  or  by  the  exercise  of  ordinary 
diligence  might  have  known,  then  to  find  for  appellants. 

In  our  opinion  the  particular  issue  was  properly  submitted  by 
the  court  and  that  the  verdict  is  sustained  by  the  evidence  ;  while 
the  charges  asked  by  appellants  and  refused  by  the  court  assumed 
that  appellee  was  chargeable  with  constructive  notice  of  the  adverse 
claim,  which  as  has  been  seen  is  not  true.  Therefore  the  court  did 
not  err  m  refusing  these  instructions. 

All  the  other  questions  relate  to  immaterial  matter,  which  could 
not  have  had  any  effect  upon  the  result 

Our  conclusion  is  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed, 

NOTEBTTHB  Rbforter. —  Consult  Taylor  y,  Harrison,  47  Tex.  454;  s.  c.» 
26  Am.  Rep.  804;  Brown  v.  Banner,  etc.,  Co.,  97  111.  214;  s.  c,  87  Am.  Rep. 
106;  Ftxe  ▼.  HaU,  74  Mo.  815;  s.  c,  41  Am.  Rep.  816. 

As  to  the  eifect  of  quit-elaim  deeds  it  maj  be  laid  down  as  a  general  propo- 
sition tliat  land  may  be  conveyed  in  fee  simple  by  a  deed  of  quit-claim.  This 
was  true  at  common  law.  It  is  true  under  the  decisions  of  most,  if  not  all,  of 
the  United  States.  See  8  Washb.  Real  Prop.  (8d  ed.)  809,  811,  880;  Hatt  v. 
AMy,  9  Ohio,  96;  s.  C,  84  Am.  Dec.  424.  But  it  seems  that  an  evident  intent 
on  the  part  of  the  grantor  to  convey  the  land  in  fee  must  appear.  See  8 
Washb.  Real  Prop.  (8d  ed.)  881;  Wms.  Real  Prop.  (5th  ed.)  200.  In  this  con- 
nection Washbume  expressly  says  that  a  mere  naked  release  to  one  not  in  pos- 
session of  or  having  a  vested  interest  in  the  premises  would  be  void.  8 
Washb.Real  Prop.  (8d  ed.)  881;  Wms.  Real  Prop.  (6th  ed.)  200. 

•  It  is  provided  by  statute  in  Mississippi  that  a  deed  of  quit-claim  and  release 
shall  be  sufficient  to  pass  all  the  estate  which  the  grantor  could  lawfully  con- 
vey. Kerr  v.  Freemtm,  88  Miss.  292.  This  was  a  suit  brought  to  remove  a 
cloud  on  a  title  to  real  estate  held  under  a  quit- claim  deed.  It  was  held  that 
under  the  statute  last  above  referred  to  a  quit-claim  deed  would  transfer  the 
whole  interest  of  the  releasor;  but  that  it  implied  a  doubtful  title  in  the  per 
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son  executing  it,  and  would  be  treated  as  passing  onlj  a  doubtful  title,  and 
that  therefore  the  complainant  was  not  entitled  to  relief. 

It  is  prorided  bj  statute  in  Bfisaouri  that  if  a  person  not  possessed  of  the 
legal  estate  in  the  land  sells  the  Und  to  another,  and  oonveTs  the  same  by  a 
deed  **  purporting  to  oonvej  an  estate  in  fee  simple  absolute/'  and  said  person 
so  selling  afterward  became  possessed  of  the  legal  estate  in  said  land,  his  tide 
shall  inure  to  the  benefit  of  his  grantee.  In  Boffy  t.  Sh^ab,  13  Mo.  380,  it  was 
determined  that  a  quit-claim  deed  was  not  one  purporting  to  pass  the  fee  sim- 
ple absolute  under  said  statute. 

In  Bayer  y.  CoekeriU,  3  Kans.  282,  where  a  deed  '*  remised,  released  and 
quit-claimed  "  certain  real  estate,  portions  of  which  the  grantor  had  previouslj 
sold  to  a  third  person,  but  for  which  no  deed  had  been  delivered,  it  was  held 
that  the  conveyance  was  nothing  more  than  a  quit-claim,  and  that  onlj  the  actual 
interest  which  the  grantor  had  at  the  time  was  convejed.  it  is  to  be  noted 
however  that  in  this  case  there  was  some  evidence  showing  that  the  grantee 
or  releasee  in  the  quit-claim  deed  had  notice  of  the  prior  sales. 

The  decisions  in  California  are  somewhat  conflicting.  OarperUier  v.  TFiBiaoi- 
J0n,  25  CaL  158,  held  that  an  ordinary  quit-claim  deed  is  sufficient  to  pass  any 
estate.  But  in  Tauchtird  v.  Craw,  20  Cal.  150,  Chief  Justice  Field  said  that 
the  operative  words  in  a  simple  quit-claim  deed  are  "  remise,  release  and  quit- 
claim," and  held  that  where  the  words  "bargain,  sell  and  quit-claim"  are 
employed,  they  operate  not  merely  to  release,  but  to  transfer  any  interest  which 
the  g^rantor  may  have.  Branham  v.  Mayor,  24  Cal.  606,  declared  that  a  mere 
release,  unless  the  release  is  in  possession,  is  void. 

Marden  v.  (Jha$6,  32  Me.  329,  holds  that  the  intention  of  the  grantor 
expressed  in  a  deed,  in  the  absence  of  formal  words,  compels  such  construc- 
tion as  will  give  the  deed  effect. 

The  following  is  the  statutory  provision  of  Massachusetts:  "A  deed  of 
quit-claim  and  release  of  the  form  in  common  use  in  this  State  shall  be  suffi- 
cient to  pass  all  the  estate  which  the  grantor  could  lawfully  convey  by  deed 
of  bargain  and  sale."  This  statute  is  construed  in  the  following  cases:  **  In 
Pray  v.  Pierce,  7  Mass.  381,  it  was  held  that  a  release  to  one  not  in  possession, 
for  a  valuable  consideration,  will  be  construed  to  be  any  other  lawful  oonvrv- 
ance  by  which  the  estate  might  pass.  The  court  in  its  opinion  said:  "It  is 
true  the  estate  could  not  pass  by  way  of  release.  But  the  deed  purports  to  be 
a  conveyance  of  land  for  a  valuable  consideration.  *  *  *  The  conveyance 
must  be  construed  to  be  a  *  *  *  conveyance  by  which  the  estate  might 
pass."  In  this  case  there  was  a  consideration  of  £300,  and  the  deed  contained 
a  covenant  of  warranty.  In  Btueell  v.  Coffin,  8  Pick.  148,  the  court  held  a 
deed  of  quit-claim  to  be  sufficient  to  pass  the  estate,  and  said:  "  The  propo- 
sition that  a  mere  release  of  a  right  to  one  not  seized  or  in  possefsion  of  the 
estate,  passes  nothing  as  a  release,  cannot  be  contested,  but  this  doctrine  has 
been  qualified,  and  the  broad  principle  that  deeds  shall  be  so  construed  as  to 
pass  an  estate  when  such  was  the  intention,  is  recognized  in  the  modem  digests. 
The  principle  in  this  case  is  the  same  as  in  Pray  v.  Pierce,  eupra.  That  principle 
is  that  where  it  is  apparent  that  there  was  an  intention  in.the  grantor  to  convey 
and  the  grantee  to  take,  a  quit-claim  deed  will  not  operate  for  that  purpose. 
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In  McCanneU  v.  Heed,  6  HI.  117,  the  following  state  of  facts  existed:  **  Ono 
Omett  conveyed  to  one  Rlxfdhl  certain  premises  bj  deed,  dated  Maj  12,  1827, 
and  recorded  October  81, 1886.  By  a  deed  of  release  dated  March  21, 1885,  nnd 
recorded  the  same  day,  the  said  Amett  remised,  released  and  qnit-claimed  to 
one  McGonnell  the  same  premises.  And  by  a  deed  of  bargain  and  sale  of  said 
premises  to  said  McConnell,  dated  the  1st  and  recorded  the  8d  of  July,  1887, 
said  Arnett  confirmed  said  deed  of  release,  and  declared  that  he  thereby 
intended  to  convey  all  the  interest  which  he  had  in  said  premises  at  the  date 
of  said  deed  of  release.  All  these  deeds  were  pat  in  evidence.  Therenpon 
the  court,  while  declaring  that  the  prior  record  of  a  deed  of  release  will  give 
it  a  preference  over  a  deed  previously  executed  and  subsequently  recorded, 
held  that  in  this  case  the  force  of  the  deed  of  release  was  to  be  limited  by  the 
deed  of  bargain  and  sale  confirming  the  same,  and  that  as^  the  latter  limited 
the  deed  of  release  to  the  land  actually  owned  by  the  grantor  at  the  date  of  the 
release,  the  title  to  lands  previously  conveyed,  though  by  a  deed  subsequently 
recorded,  did  not  pass.  It  is  not  clear  wherein  the  force  of  the  deed  of  release 
was  affected  by  the  confirmatory  deed  of  bargain  and  sale,  inasmuch  as  the 
•deed  of  release,  like  the  confirmatory  deed,  purported  to  convey  only  such 
right,  title  and  interest  as  the  releasor  had  at  the  date  of  his  release.  The 
distinctions  of  the  court  seem  very  finely  drawn,  and  in  the  following  case  the 
same  court  seems  to  have  changed  its  opinion  as  to  the  force  of  a  deed  of 
release  over  a  prior  unrecorded  deed.  In  Hamilton  v.  DoolUUe,  87  111.  478, 
one  Menard  had  executed  to  one  Bailey  a  quit-claim  deed  conveying  "  all  lots, 
blocks,  land  and  fractional  blocks,  or  any  interest  therein,  in  the  town  of 
Pekin,  that  I  have;  also  all  my  right  and  interest  in  anywise  appertaining  " 
thereto.  The  court  held  as  follows:  "  If  the  words  used  in  the  quit-claim 
deed  indicate  an  intention  on  the  part  of  the  grantor  to  pass  only  such  land  as 
he  owns  at  the  time  of  its  execution,  then  lands  embraced  in  a  prior  valid  deed 
will  be  held  to  be  reserved  from  its  operation,  and  will  not  pass  thereby, 
although  the  prior  deed  remains  unrecorded." 

It  seems  to  be  the  doctrine  of  the  United  States  courts  that  a  purchaser  by  a 
simple  deed  of  quit-claim  is  not  to  be  regarded  as  a  "  bona  fide  purchaser  with- 
out notice."  ViUa  v.  Bodriguw,  12  Wall.  828;  XT.  8.  v.  8Uney,  21  Fed.  Rep. 
894;  May  v.  Le  Claire,  11  Wall.  282.  In  the  last-mentioned  case  Mr.  Justice 
SwATNS,  in  delivering  the  opinion  of  the  court,  said:  "In  such  cases  (t.  «., 
purchases  by  deeds  of  quit-claim)  the  conveyance  passes  the  title  as  the 
grantor  held  it,  and  the  grantee  takes  only  what  the  grantor  could  lawfully 
oonvey." 

These  decisions  would  seem  to  go  far  toward  placing  a  purchaser  under  a 
naked  deed  of  quit-claim  for  a  nominal  consideration  beyond  the  protection  of 
the  recording  acts,  which  in  the  State  of  New  York  at  least  is  limited  to  bona 
fide  purchasers  without  notice,  and  for  a  valuable  consideration.  See  TXffanp 
V.  Warren,  87  Barb.  571. 

While  it  cannot  be  maintained  but  that  the  nominal  consideration  of  $1 
is  sufficient  to  support  a  grant  in  fee,  still  it  is  suggested  that  the  absence  of 
all  words  in  the. ordinary  deed  of  quit-claim  or  release  indicating  an  intent  to 
grant  the  land  described,  taken  together  with  the  inadequacy  of  the  nominal 
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consideration  of  $1,  where  that  only  is  expressed,  to  support  a  grant  of  tbe 
land,  negatives  any  claim  of  the  releasee  to  be  considered  as  a  poichaBer  in 
good  faith,  and  for  valuable  consideration. 

The  cases  in  New  York  relied  upon  as  establishing  the  rule  that  a  quit-chdm 
deed  is  as  good  for  all  purposes  as  a  deed  of  bargain  and  sale,  are  Beddoe  v. 
WadMorth,  21  Wend.  120;  Jackson  v.  FUh,  8  Johns.  450.  The  former  decided 
that  covenants  of  warranty  might  be  assigned  as  well  hj  a  release  and  quit- 
claim as  bj  a  deed  of  bargain  and  sale.  But  here  it  is  to  be  noted  that  the 
releasee  was  in  possession. 

In  the  latter  case  it  was  held  that  the  words  remise,  release  and  quit-claim 
in  a  deed  are  sufficient  to  raise  a  use  which  the  statute  of  uses  will  transfer 
into  possession. 

Neither  of  these  cases  was  ever  passed  upon  by  the  Court  of  Appeals,  and 
both  were  decided  under  the  statute  of  uses,  which  was  substantially  abolished 
by  the  Revised  Statutes  of  1880. 

In  Bennett  v.  Irwin,  8  Johns.  802,  it  was  the  language  of  the  court  that  ^'  a 
mere  release  or  quit-claim,  unless  the  releasee  is  in  possession,  Lb  void." 

In  short  it  may  be  said  that  the  courts  of  New  York,  in  construing  tbe 
force  of  a  quit-claim  deed,  have  never  clearly  gone  a  line  further  than  the 
Court  of  Appeals  in  Ljfneh  v.  Lvaingston,  0  N.  Y.  422,  where  the  decision  was 
that  "  the  words  '  remise,  release  and  quit-claim '  in  a  deed  to  one  not  in  pes 
session,  where  an  intent  to  convey  the  estate  of  the  grantors  is  recited,  and  a 
pecuniary  consideration  appears,  are  effectual  as  words  of  bargain  and  sale." 

It  will  be  seen  from  this  review  of  the  authorities  that  the  force  and  effect 
of  a  deed  of  quit-claim  is  a  matter  yet  requiring  adjudication  by  the  courts. 
Its  force  is  certainly  dependent,  not  only  upon  its  distinguishing  words,  but 
upon  the  intention  of  the  parties  as  expressed  in  the  deed.     It  may,  in  the 
absence  of  possession  by  the  grantee  or  lessee,  be  void,  as  stated  in  Brankam 
V.  Mayor  and  Bennett  v.  Irtrin,  eupra;  or  if  an  intent  to  convey  be  recited,  as 
in  Lynch  V.  Livingstone,  supra,  it  may  have  the  force  and  effect  of  a  deed  of 
bargain  and  sale.     The  intent  seems  to  be  the  controlling  element.     And  this 
may  be  expressed  in  various  ways  —  by  a  formal  recital,  by  the  existence  of 
some  prior  estate  in  the  releasee,  by  words  of  grant  other  than  "  remise,  release 
and  quit-claim. "    Indeed  an  adequate  consideration  or  a  covenant  of  warranty 
seems  in  some  of  the  cases  to  imply  an  intent  to  convey  the  estate,  as  in  the 
Massachusetts  cases  above  referred  to. 
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OiTY  OF  Fort  Worth  v.  Grawfobd. 

(64  Tax.  flOB.) 
MunMpal  earporaHon  —  UabilUyfar  nuiumee. 

A  ^itj,  for  the  purpose  of  improTin/j^  its  sanitary  condition,  oolleeted  and 
deposited  in  one  place  all  the  carcasses,  garbage,  excrement,  etc.,  and  buried 
them  there,  ffdd,  that  the  city  was  not  liable  to  an  individoal  for  sickness 
produced  thereby. 

ACTION  for  nuisance .    The  opinion  states  the  point.    The plain- 
tiff  liad  judgment  below. 

Jos.   W,  Swayne,  for  plaintiff  in  error. 

M.  D.  Priest  and  Carter  S  Wynne,  for  defendant  in  error. 

Watts,  J.,  Com.  App.  In  reference  to  the  liability  of  municipal 
corporations  for  creating  or  failing  to  remove  a  nuisance,  this  dis- 
tinction is  to  be  observed:  If  the  nuisance  grows  out  of  acts  done 
exclusively  in  the  interest  of  the  public,  such  as  the  improvement 
of  the  sanitary  condition  of  the  city,  then  it  would  only  be  liable 
for  a  careless  or  negligent  execution  of  the  duty.  But  if  the  acts 
out  of  which  the  nuisance  originated  or  is  continued  were  done  for 
the  private  advantage  or  emolument  of  the  municipal  corporation, 
then  irrespective  of  the  question  of  negligence,  it  would  be  liable 
for  the  injuries  resulting  therefrom.  Bailey  v.  New  York,  3  Hill, 
531;  Oliver  v.  Worcester,  102  Mass.  489;  a.  c,  3  Am.  Rep.  485; 
Pittsburgh  v.  Grier,  22  Penn.  St  54;  Eastman  v.  Meredith,  36  N. 
H.  296;  Mersey  Docks  v.  Oihbs,  11  11.  L.  Cas.  687. 

From  the  record  it  appears  that  the  city  authorities  established 
this  as  a  place  for  the  deposit  and  burial  of  the  bodies  of  dead  ani- 
mals, garbage,  excrement,  etc.,  for  the  purpose  of  improving  and 
maintaining  the  sanitary  condition  of  the  city.  This  was  done  for 
and  in  the  interest  of  the  public,  and  not  for  the  private  advantage 
or  emolument  of  the  municipal  corporation. 

And  it  also  appears  that  in  establishing  this  deposit  or  burial 
ground,  the  city  council,  by  appropriate  ordinances,  provided  that 
all  deposits  should  be  buried  in  ditches  from  four  to  six  feet  deep, 
and  made  it  a  misdemeanor  punishable  by  fine  for  any  person  to 
violate  these  ordinances.  And  some  diligence  upon  the  part  of  the 
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city  authoritiefi  in  the  enforcement  of  these  ordinances  is  shown  by 
the  evidence.  .    , 

There  is  eyidence  in  the  record  also  to  the  effect,  that  if  these 
ordinances  had  been  complied  with  by  parties  making  deposits  upon 
the  designated  ground,  no  injury  would  haye  resulted  to  appellee 
from  the  maintenance  of  that  as  a  place  of  burial  and  deposit. 

Upon  the  case  as  made  the  court  instructed  the  jury,  that  if  the 
plaintiff  in  error  created  and  maintained  the  nuisance,  then  to  find 
for  the  defendant  in  error.  This  charge  does  not  announce  the  lav 
applicable  to  the  case  made  by  the  eyidence.  -  The  liability  of  plain- 
tiff in  error  depended  upon  its  negligence  in  the  matter,  and  the 
court  erred  in  failing  to  submit  that  as  the  test  of  liability.  The 
other  questions  are  not  so  presented  as  to  require  consideration. 

Our  conclusion  is  that  the  judgment  ought  to  be  reyersed  and  the 
cause  remanded. 

Jteimrsed  and  remanded. 


WasTSiur  XJiriov  TsLaaftAPH  Ookpaitt  y.  Fostsb. 

(!B4T0X.flBL) 
TBhffraph  company  ^-  tnittake  of  elerk  in  eorrecHng  ndttaks  of  9eeder, 

A  telegimph  companj  is  not  liable  for  a  mistake  of  its  derk  in  endeaYoring,  at 
the  request  of  the  sender,  to  correct  a  mistake  in  the  written  message. 


ACTION  for  negligence.      The  opinion  states  the 
plaintiff  had  judgment  below. 

«7fio.  A.  &  N.  0.  Oreeuy  for  appellant 


The 


Dblabt,  J.,  Oom.  App.  This  suit  was  brought  on  a  claim 
which  is  stated  as  follows: 

'^  Damages  caused  by  error  in  transmitting  dispatch  sent  by  J. 
M.  Foster  to  Borden  &  Borden  from  San  Antonio,  Texas,  to  Oal- 
yeston,  Texas,  said  error  being:  *  Can  put  stock  on  cars  *  *  • 
at  twenty  and  half  dollars,'  instead  of  twenty-two  and  half  doUan 
whereby  twenty-fiye  head  of  horses  were  shipped,  with  result  of 
loss  to  said  Foster  of  12  per  head  —  $50." 

The  proof  shows  that  on  June  3, 1883,  the  plaintiff  below  carried 
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to  the  defendant's  offioe  a  message  written  by  himself  which  was 
m  these  words:  ''  Can  put  stock  on  oars  fourteen  hands  up  twenty 
and  half  dollars  two  cars  good  sheep  waiting." 

The  receiving  clerk  read  the  message  oyer  aloud,  and  the  plaintiff, 
discovered  that  there  was  a  mistake  in  it  The  words  twenty  and 
half  should  have  been  twenty-two  and  half.  The  clerk  undertook 
to  correct  the  mistake  by  interlining  the  proper  words.  But  he 
also  made  a  mistake,  and  put  the  interlining  in  the  wrong  place. 
And  so  the  dispatch  when  corrected  read  thus:  **  Can  put  stock  on 
cars  fourteen  hands  up  twenty  and  half  dollars  two  cars  good  two 
sheep  waiting." 

It  appears,  however,  that  the  message  was  received  at  Oalveston 
exactly  as  the  plaintiff  had  written  it,  the  correction  which  the 
clerk  had  made  having  been  from  some  cause  omitted.  The 
plaintiff  did  not  read  over  the  message  or  hear  it  read  after  it  had 
been  corrected  by  the  clerk.  The  clerk  in  his  testimony  says  that 
he  made  the  correction  at  the  request  of  the  plaintiff.  The  plaintiff 
says  that  the  derk  proposed  to  make  the  correction  and  was  per- 
mitted to  do  so  by  him. 

It  further  appears  from  the  evidence  that  it  is  not  only  not  the 
duty  of  the  receiving  clerk  to  alter  messages  which  are  brought  into 
the  office,  but  that  he  is  not  permitted  to  do  so.  His  duties  are  to 
receive  the  message,  count  the  words,  receive  the  money,  and  con- 
yey  the  message  to  the  operator. 

The  question  to  be  determined  upon  this  state  of  facts  is  whether 
the  telegraph  company  is  responsible  for  the  failure  of  the  receiving 
clerk  to  correct  appellee's  message.  We  put  the  question  thus 
because  the  message  was  sent  just  as  it  was  written  by  appellee; 
and  if  he  has  any  cause  of  complaint,  it  must  be  that  the  clerk 
proposed  to  correct  the  message  and  failed  to  do  so. 

Wood  in  his  work  on  Master  and  Servant  lays  it  down  as  an 
inflexible  rule,  that  *'  for  all  acts  done  by  the  servant  under  the 
express  orders  or  directions  of  the  master,  as  well  as  for  all  acts 
done  in  the  execution  of  the  master's  business,  within  the  scope  of 
his  employment,  the  master  is  responsible;  but  when  the  act  is  not 
within  the  scope  of  his  employment,  or  in  obedience  to  the  master's 
orders,  it  is  the  act  of  the  servant  and  not  of  the  master,  and  the 
aeryant  alone  is  responsible."    Page  536,  section  279. 

Again  on  page  555  the  same  author  says:  '^In  order  to  chaige 
the  master,  the  injury  must  arise  from  an  act  done  in  the  service 
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of  the  mastery  and  from  the  doing  of  an  act  which  the  master  was 
bound  to  perform,  or  which  he  had  directed  the  servant  to  do.  If 
the  service  is  rendered  for  another,  or  in  doing  that  which  some 
other  person  is  bound  to  perform,  he  is  acting  as  the  servant  of  him 
on  whom  the  duty  rested." 

It  follows  from  what  has  just  been  said  that  when  the  nuister 
owes  A  duty  to  a  third  person^  and  that  duty  is  performed  by  a 
servant  so  carelessly  that  damage  results,  the  master  is  liable.  Did 
the  company  in  this  case  owe  to  appellee  the  duty  of  writing  his 
messages,  or  of  correcting  them  when  he  had  written  them  amiss? 
It  would  seem  not.  Had  the  company  in  any  way  ordered  its 
servant  (a  clerk)  to  do  this  for  the  plaintiff?  There  is  no  proof  that 
it  had.  Then  the  servant  was  acting  beyond  the  scope  of  his  duty, 
and  it  makes  no  difference  whether,  in  making  the  correction,  he 
acted  siia  sponie  or  at  the  request  of  appellee.  We  refer  also  to 
the  case  of  Telegraph  Co.  v.  Edsall,  5  Law  Bev.  221. 

This  seems  to  us  to  determine  the  whole  case.  The  judgment 
should  be  reversed,  and  as  the  trial  below  was  without  a  jury,  we 
recommend  that  judgment  be  rendered  for  the  defendant. 

Reversed  and  rendered. 


Hamilxoit  y.  Tbxas  akd  Paoifio  Railway  Oompajtt. 

(64T0X.96U 
Railroad  —  dtUy  to  keep  etaUone  mfe 

A  railroad  company  is  bound  to  make  and  keep  its  station  platforma  and  tha 
approaches  safe  for  persons  going  there  to  receive  or  part  with  passengers.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  point.    The  defendant  had  judgment  below. 

Carter  &  Wynne,  for  appellant. 

Walker,  J.,  Com.  App.  The  court  erred  we  think,  in  sustaining 
defendant's  special  exception  to  the  plaintiff's  petition.  The  prin- 
ciple seems  to  be  well  settled  that  a  railroad  company  '*  is  under  a 

*  To  same  eOetlt,  McKom  v.  MUh.  Cent,  B.  Oo,  (67  Mich.  601),  47  Am.  B^ 
6Q6* 
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special  duty  to  persons  who  come  npon  its  premises  for  the  purpose 
of  doing  business  with  it  as  a  common  carrier.  In  this  case  it  gives 
an  invitation  as  well  as  a  license,  and  does  so  under  the  expectation 
of  profit  therefrom.  It  must  provide  and  maintain  for  them  safe 
approaches  to  the  stations  and  safe  platforms."  Pierce  Railroads, 
275. 

The  important  question  in  this  case  is,  whether  the  plaintiff 
■howst  under  the  facts  alleged  in  his  petition,  that  he  and  his  wife 
are  persons  who  are  to  be  regarded  as  being  embraced  within  the. 
above  rule.  The  limitations  of  the  rule  as  to  those  who  are,  and 
those  who  are  not,  comprehended  within  it,  are  fully  stated  in  sev- 
eral well-considered  cases  of  high  authority,  and  without  attempt- 
ing a  discussion  of  the  subject,  we  will  content  ourselves  with  fol- 
lowing what  seems  to  be  the  rule  established  by  those  decisions,  to 
the  effect  that  the  plaintiff  is  clearly  within  the  protection  of  the 
rale.  Among  those  to  whom  the  company  is  under  this  obligation 
are  *'  persons  who  are  on  the  premises  to  welcome  the  coming  or 
speed  the  parting  guests."  See  Pierce  Bailroads,  supra.  The 
plaintiff  and  his  wife  occupied  that  relation,  and  more;  they  went 
to  the  defendant's  depot  as  assistants  as  well  as  friends,  in  order  to 
aid  two  old  and  decrepit  persons  whose  business  there  was  to  take  the 
defendant's  train.  If  the  infirmities  of  passengers  to  go  on  the 
train  required  the  assistance  of  friends  to  see  them  safely  on  board, 
servants  or  friends  attending  them  for  that  purpose  would  clearly 
be  in  attendance  at  the  depot  under  an  invitation  of  the  company 
as  direct  as  that  given  to  the  passengers  themselves,  or  to  hackmen 
who  carry  them  to  and  from  the  station. 

In  the  case  of  Tobin  v.  Portland,  S.  A  P.  R.  Co.,  59  Me.  183;  s, 
c,  7  Am.  Bep.  415;  where  a  hackman  who  was  accustomed  to  carry 
passengers  to  and  from  a  railroad  depot  was  injured  by  a  defect  in 
the  platform^  he  was  held  entitled  to  recover  on  the  ground  that  he 
was  there  by  the  license  and  permission  of  the  railroad  company, 
and  by  the  accommodation  afforded  by  him  to  travellers  actually 
contributed  to  help  the  company's  business.  8  Eng.  &  Am.  R. 
Gas.  551,  And  it  seems  to  have  been  taken  for  granted,  in  the 
case  of  Langan  v.  Iron  M.  d  S.  R.  Co.,  72  Mo.  392,  3  Am.  ft  Eng. 
R.  Cas.  357;  that  where  a  person  was  at  a  station  helping  off  a 
friend  with  his  trunk,  the  company  was  bound  to  exercise  as  to  him 
due  care.  As  to  parties  speeding  and  welcoming  friends  at  railroad 
stations,   the  following  oases  are  compiled  in  18  Am.   ft  Eng. 
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B.  Oas.  156^  showing  the  liability  of  the  company  for  injuries 
occasioned  to  such  parties  whilst  at  the  station,  viz.:  Lucas  v.  Nw 
Bedford,  etc.,  R.  Co.,  6  Gray,  64;  s.  c,  66  Am.  Dea  406,  Keohik 
Packet  Co.  v.  Henry,  60  HI.  264;  Doss  t.  Missouri,  etc,  R.  Cb.,  59 
Mo.  27;  Langan  v.  St.  Louis  R.  Cb.,  3  Am.  &  Eng.  R.  Cas.  355; 
McKone  v.  Mich.  Cent.  R.  Co.,  13  Am.  &  Eng.  R.  Gas.  29;  57  Mich. 
601;  s.  c,  47  Am.  Rep.  596. 

We  conclude  therefore  that  the  judgment  ought  to  be  reTeraed 
and  the  cause  remanded. 

Reversed  and  remanded. 


'PmnMiLS  Palaoh  Oar  Oompakt  v.  Statb. 

<MT8x.f74.) 
TaaoHon —  €q%iaiiit/y  and  un^formUl|f. 

A  law  imposing  a  tax  on  owners  of  sleeping  can  for  numing  them  over  the 
railway  of  another,  but  exempting  the  act  of  running  the  same  kind  of  can 
oyer  the  road  of  the  owners  of  the  cars,  is  unconstitationa]. 

AGTION  for  a  tax.     The  opinion  states  the  case.     The  plaintifl 
had  judgment  below. 

Mason  3  Caw,  for  appellant. 

J.  H.  McCleary  and  John  D.  Templeton,  for  State. 

Staytok,  a.  J.  The  general  nature  and  ra^ult  of  this  action  ii 
thus  stated  by  counsel: 

"  This  suit  is  brought  by  the  State  of  Texas,  by  its  attorney-gen- 
eraly  charging  that  appellant  is  pursuing  the  occupation  of  owning 
and  running  on  railroads  in  Texas  palace  sleeping  and  dining-room 
cars;  that  on  and  after  the  24th  day  of  March,  1881,  appellant,  for 
the  privilege  of  pursuing  said  occupation,  became  liable  and  in- 
debted to  appellee  in  the  sum  of  12  for  each  mile  of  railroad  in  the 
State  of  Texas  over  which  appellant's  said  cars  run,  as  an  annual 
occupation  tax — said  cars  not  being  ovmed  by  any  of  the  rail- 
road companies  who  own  the  railroads,  claiming  in  the  aggregate 
15,000. 
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**  Defeudant  pleaded  general  and  special  demurrer,  general  denial, 
nnoonstitutionality  of  the  law  authorizing  the  collection  of  the  tax 
sued  for,  and  repeal  of  the  law  before  the  collection  of  the  tax,  and 
that  defendant's  cars  were  interstate  and  not  liable  to  occupation 
tax. 

''The  cause  was  submitted  to  the  District  judge  without  jury. 
The  trial  resulted  in  a  judgment  for  plaintiff  in  the  sum  of  14,302." 

There  are  many  assignments  of  error,  some  of  which  do  not  prop- 
erly arise  upon  the  record  before  us,  and  many  of  the  others  refer 
to  matters  not  deemed  important  or  necesary  to  be  considered. 

The  first  essential  inquiry  which  arises  is:  Is  the  act  under  which 
the  tax  is  claimed  invalid,  in  so  far  as  it  affects  the  question  involYed 
in  this  case? 

The  tax  in  question  is  claimed  under  that  part  of  the  act  of  March 
24, 1881,  which  is  as  follows:  ''  From  every  person,  firm  or  associa- 
tion of  persons  owning  or  running  any  palace,  sleeping  or  dining- 
room  cars  not  owned  by  the  railway  company,  on  any  railroad  in 
this  State,  there  shall  be  collected  an  annual  tax  of  $2  per  mile  for 
each  and  eyery  mileof  any  and  all  railroads  in  this  State  over  which 
such  cars  may  run.  The  tax  herein  due  shall  be  paid  by  said  per-, 
son,  firm  or  association  of  persons,  to  the  comptroller  of  public  ac- 
counts, whose  receipt,  under  seal,  shall  be  issued  to  the  company, 
person  or  firm,  certified  copies  of  which  shall  be  evidence  of  the 
payment  of  the  State  tax;  provided,  that  nothing  herein  contained 
shall  authorize  the  leyy  of  any  county  or  municipal  tax  upon  such 
person,  firm  or  association  of  persons.''    Oen.  Laws,  1881,  p.  58. 

The  tax  contemplated  by  this  part  ot  the  act  is  not  a  tax  upon 
property,  which  under  the  Oonstitution  must  be  taxed  in  proportion 
to  its  value;  nor  is  the  tax  upon  persons,  which  must  be  uniform. 

It  is  a  tax  imposed  on  a  named  business  which  may  be  carried  on 
by  natural  persons  or  by  corporations  within  this  State  on  property 
belonging  to  others;  and  such  as  is  designated  in  the  Oonstitution 
an  **  occupation  tax." 

The  act  applies  to  three  classes  of  natural  persons  or  corpora- 
tions, distinguished  by  their  different  degrees  of  ownership  or  rela- 
tionship to  the  entire  property  with  which  the  business  is  conducted. 

Ist.  It  applies  to  the  owners  of  such  cars  as  are  named,  who  run 
them  or  permit  them  to  be  run  on  railways  within  this  State  not 
belonging  to  the  owners  of  such  oars. 

2d.  It  applies  to  such  persons  or  corporations  as  do  not  have 
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the  full  ownership  of  such  cars,  who  with  right  or  without  right  to 
use  them  as  against  the  owners,  do  run  them  on  nulways  within 
this  State,  such  persons  not  being  the  owners  of  the  railway  on 
which  they  are  run. 

Upon  these  two  classes  the  tax  is  imposed. 

3d.  It  applies  to  persons  or  corporations  who  own  or  run  such 
cars  on  railways  belonging  to  themselyes,  and  upon  such  imposes  no 
tax  whatever  on  the  business. 

The  pursuit  of  the  business,  with  the  cars  described,  constitutes 
the  occupation  taxed,  and  the  ownership  is  not  made  an  element  by 
which  the  amount  of  the  tax  is  determined;  for  the  tax  imposed  on 
the  owner  of  such  cars  who  runs  them  is  no  more  nor  less  than  the 
tax  imposed  on  one  who  runs  such  cars  not  being  their  owner. 

The  first  and  second  classes  referred  to  are  CYidently  embraced 
for  the  purpose  of  including  all  who  pursue  business  with  such  cars, 
except  the  third  class,  which  is  not  subjected  to  the  burden  imposed 
on  the  others. 

The  tax  authorized  by  the  act  is  essentially  an  occupation  tax,  in 
which  the  ownership  of  the  cars  is  of  no  importance,  except  as  it 
may  fix  the  person  on  whom  the  liability  is  imposed. 

The  Constitution  declares  that  **  all  occupation  taxes  shall  be  equal 
and  uniform  upon  the  same  class  of  subjects  within  the  limits  of 
the  authority  levying  the  tax."    Const.,  art  8,  §  5. 

Under  the  act  a  railway  company  is  not  made  liable  for  the  tax  if 
it  uses  on  its  own  road  its  own  or  the  cars  of  others,  in  every  respect 
the  same  as  those  named  in  the  act,  and  used  in  the  same  way  and 
business,  with  like  charges  for  the  use  of  such  cars,  in  addition  to  the 
ordinary  and  lawful  charges  for  carriage,  as  are  made  by  persons  or 
corporations  owning  or  running  such  cars  on  railways  not  their  own. 

The  inquiry  arises  whether  a  law  which  thus  imposes  a  tax  on 
others  than  railway  companies,  for  the  pursuit  of  this  business, 
while  it  exempts  railway  companies  therefrom  does  not  violate  the 
provisions  of  the  Constitution  referred  to. 

That  the  tax  contemplated  by  the  act  is  an  occupation  tax  is  too 
clear  for  discussion. 

Does  the  business  done  by  persons  or  corporations  owning  such 
cai's  and  running  them  on  the  roads  of  others,  or  the  business  done 
by  persons  not  owning  but  running  such  cars  on  the  roads  of  others, 
and  business  done  by  railway  companies  on  their  own  roads  with 
such  cars,  embrace  the  same  class  of  subjects  of  taxation  ? 
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The  snbject  of  taxation  is  the  thing  or  business  done  ;  the  occa- 
pation  followed  for  and  on  account  of  which  the  tax  is  imposed  on 
persons  and  corporations  that  pursue  it. 

The  business  or  occupation  of  the  owners  of  such  cai's  running 
them  on  the  roads  of  others,  and  of  those  who  are  not  owners  but 
run  such  cars  on  the  roads  of  others,  in  so  far  as  the  particular 
occupation  for  which  the  tax  is  imposed  is  concerned,  in  no  essen- 
tial differs  from  that  pursued  by  a  railway  company  thut  runs  its 
own  cars  of  the  same  kind  for  the  same  purpose  over  its  own  road. 
The  same  acts  and  facts  make  the  occupation  in  cither  case  and  it 
looks  to  the  same  end  and  purpose. 

The  business  or  occupation  of  the  one  is  conducted  by  the  same 
means  as  the  other,  leads  to  the  same  results  to  the  persons  eon- 
ducting  it  and  to  the  persons  accommodated  by  it. 

The  business  or  occupation  taxed  under  the  act  in  question  is 
certainly  nothing  more  than  the  running  of  cars  of  a  certain  kind 
on  railways  for  the  purposes  for  which  such  cars  are  ordinarily  used. 
This  is  the  business  or  occupation  of  a  railway  company  in  so  far 
as  it  runs  its  own  cars  of  the  same  kind  on  its  own  road  for  the 
same  purposes,  making  a  charge  for  the  use  of  such  cars  other  than 
is  made  for  the  ordinary  transportation  of  passengers  on  account  of 
the  increased  comfort  and  convenience  of  passengers  afforded  by 
the  use  of  such  cars.  A  business  or  occupation  separate  and  apart 
from  its  ordinary  business  of  transporting  passengers ;  and  on  this 
ground  only  can  be  defended  the  demand  or  receipt  of  any  sum 
whatever  in  excess  of  the  rate  fixed  by  law  for  the  transportation 
of  passengers.  * 

That  a  railway  company  may  pursue  another  business  or  occupa- 
tion than  that  taxed  by  the  law  in  question  cannot  affect  the  ques- 
tion whether  a  business  which  it  does  pursue  is  the  subject  of  tax- 
ation for  the  pursuit  of  which  others  are  taxed  ;  nor  can  the  fact 
that  it  owns  other  property  without  which  the  occupation  in  a  given 
case  could  not  be  pursued  affect  the  question. 

Do  railway  companies  who  run  cars  of  the  kinds  named  in  the 
statute,  on  their  own  roads,  pursue  the  same  class  of  occupation  as 
those  who  own  or  run  cars  of  the  same  kind  on  the  railways  of 
others  ? 

There  are  many  classes  of  occupations  subjected  to  taxation  by 
the  laws  of  this  State.  Many  of  these  classes  however  are  distin- 
guished by  the  fact  that  the  occupations  themselves  are  entirely 
VoL.Lm  — 96 
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diiferent  and  distinct  in  character,  and  in  reference  to  such  no  qaes- 
tion  of  dasBification  can  arise.  There  are  howeyer  some  oocnpations 
taxed  which  are  veiy  kindred  in  the  elements  which  make  them 
up^  L  0.y  the  acts  and  things  which  constitnte  the  occupation  taxed. 
The  person  who  sells  liquors  of  given  kinds  in  quantities  less  than 
a  quart  is  held  to  follow  an  occupation  separate  and  distinct  from 
that  followed  by  a  person  who  sells  the  same  kind  of  liquors  in 
quantities  of  a  quart  and  more  and  upon  each  of  those  occupations 
a  tax  is  imposed  but  they  differ  in  amount  Here  the  facts  which 
constitute  the  occupation  are  in  part  the  same  but  not  entirely  so ; 
and  hence  are  held  to  belong  to  different  classes  of  occupations  and 
not  required  to  pay  the  same  amount  of  tax. 

Merchants  are  taxed  on  their  occupations,  but  are  classed  in 
accordance  with  the  amount  of  business  presumed  to  be  done  by 
them,  eyidenced  by  the  extent  of  their  annual  purchases ;  but  while 
the  occupation  of  any  of  these  classes  involves  the  acts  of  buying 
and  selling,  the  extent  of  the  former  act  determines  the  class  to 
which  the  merchant  belongs. 

Bankers,  money  brokers,  operators  of  photograph  or  other  like 
galleries,  auctioneers,  cotton  brokers  and  factors,  stock  and  bill 
brokers,  and  some  others,  are  compelled  to  pay  an  occupation  tax, 
and  for  this  purpose  are  classed  in  accordance  with  the  population 
of  the  place  in  which  they  do  business.  In  all  those  cases,  place, 
connected  with  and  determined  by  population,  in  which  the  busi- 
ness is  carried  on,  is  an  element  in  the  determination  of  the  class 
of  occupation  to  which  each  one  belongs. 

In  all  these  classes  of  cases  an  intention  is  manifested  to  make 
taxation  as  near  equal  and  uniform  as  in  the  nature  of  things  it  can 
be  done,  and  with  a  view  to  this  end  the  classification  made  to 
depend  upon  the  existence  of  some  act  or  fact  necessary  to  the  one 
class  but  not  to  the  other ;  the  taxes  being  uniformly  higher  or 
lower  OR  the  facts  on  which  the  classification  is  made  to  depend 
render  it  probable  that  the  tax  payer  from  the  given  business 
derives  greater  or  less  profit. 

There  is  no  act  or  fact  entering  into  the  occupation  of  running 
such  cars  as  are  mentioned  in  the  statute,  over  the  road  of  another, 
which  does  not  enter  into  the  occupation  of  the  road  owner  who 
runs  over  his  own  road  the  same  kind  of  cars  for  the  same  uses  and 
purposes,  from  which  the  road  owner  can  be  withdrawn  from  the 
class  on  which  the  statute  imposes  the  tax. 
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If  the  things  done  constitute  in  one  person  or  corporation  the 
taxed  occupation,  no  one  doing  the  same  things  can  be  omitted  from 
the  class  taxed,  without  a  violation  of  the  constitutional  provision; 
even  though  the  omitted  or  excepted  person  or  corporation  may  do 
more  or  other  things  than  are  necessary  to  constitute  the  taxed 
occupation,  and  though  that  done  in  excess  may,  within  itself,  con- 
stitute a  distinct  occupation  subject  to  taxation,  however  kindred 
in  nature  the  occupations  may  be. 

The  legislature  may  classify  subjects  of  taxation,  and  these  classi* 
fications  may,  as  they  will,  be  more  or  less  arbitrary;  but  when  the 
classification  is  made  all  must  be  subjected  to  the  payment  of  the 
tax  imposed,  who,  by  the  existence  of  the  facts  on  which  the  classi- 
fication is  based,  fall  within  it,  unless  exempted  under  some  other 
constitutional  provision. 

The  fact  that  a  railway  company  owns  the  railway  over  which  it 
runs  its  own,  or  the  cars  of  some  other  person,  cannot  affect  the 
question  of  classification;  for  such  ownership  is  not  one  of  the  ele- 
ments on  which  others  are  placed  within  the  class. 

A  classification  which  would  impose  such  a  tax  on  the  merchant^ 
banker,  auctioneer,  dentist,  lawyer  or  other  person  who  does  not 
own  the  house  in  which  he  pursues  his  occupation,  while  it  does 
not  subject  to  such  taxation  persons  following  the  same  occupations 
in  houses  owned  by  them,  would  at  once  be  declared  an  infraction 
of  the  CbndtitutidU  which  declares  that  ''all  occupation  taxes  shall 
be  equal  and  uniform  upon  the  same  class  of  subjects." 

The  fact  that  persons  and  corporations  not  made  subject  to  the 
tax  pay  an  ad  valorem  tax  on  the  property  which  they  use  in  con- 
nection with  the  occupation  w}iich.  they  pursue  cannot  affect  the 
question;  for  such  tax.  is  required  of  all  property  owners,  and  from 
it  they  cannot  escape  because  they  pay  an  occupation  tax  on  the 
business  in  which  such  property  is  used.  Davis  v.  Mayor,  64  Oa. 
133;  s.  c,  37  Am.  Rep.  60;  Johnston  v.  Mayor,  62  Oa.  650;  Kelly 
V.  Dwyer,  7  Lea,  180. 

The  owners  of  cars  made  subject  to  the  occupation  tax  are  also 
subject  to  an  oJ  valorem  tax  if  they  be  residents  of  the  State,  or  the 
property  so  situated  as  to  make  it  subject  to  taxation  within  the 
State. 

Nor  can  the  constitutional  requirement,  in  reference  to  occupa- 
tion taxes,  be  evaded,  or  its  application  rendered  unnecessary,  by 
the  fact  that  the  person  or  corporation  pursuing  the  occupation 
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pays  an  income  tax;  nor  by  the  fact  that  an  occupation  tax  is  paid 
upon  a  business  kindred  to  that  on  account  of  which  the  giyen  occn- 
pation  tax  is  claimed.  Kelly  y.  Dtoyer,  7  Lea,  180;  Burch  t. 
Mayor,  42  Ga.  696;  Hirsh  v.  CommonweaUh,  21  Gratt  785;  WooU 
mayi  v.  State,  2  Swan.  353;  State  y.  Stephens,  4  Tex.  139. 

It  is  suggested,  if  the  statute  is  violative  of  the  constitutional 
provision  referred  to,  that  it  should  not  be  held  void  in  so  far  as  it 
imposes  the  tax,  but  that  those  who  by  its  terms  are  exempted  from 
its  operation  should  be  held  subject  to  its  provisions. 

The  legislature  alone  can  impose  taxes,  and  determine  what  occu- 
pations shall  be  taxed;  and  when  it  imposes  an  occupation  tax  and 
expressly  declares  that  given  persons  or  corporations  shall  not  be 
subjected  to  it,  the  courts  have  no  power  to  declare  that  they  shall; 
but  they  have  the  power  to  declare  that  the  act  by  which  such  a 
discrimination  is  made  is  inoperative  upon  those  upon  whom  the 
burden  is  attempted  to  be  imposed,  because  violative  of  the  rule 
requiring  equality  and  uniformity.  The  legislature  has  changed 
the  statute  so  as  to  make  the  tax  upon  the  particular  occupation 
operate  upon  all  engaged  in  it,  thus  recognizing  the  invalidity  of 
the  act  under  which  the  tax  in  this  case  is  attempted  to  be  collected. 
It  is  unnecessary  to  consider  the  other  questions  presented. 

The  judgment  of  the  oonrt  below  will  be  reveraed  and  the  cause 
dismissed. 

Rmfersed  and  dimmiMBd. 


Aaboit  v.  BbOIIiEB. 

(64T8X.  816. ) 

KegHgenM  —  munkipdt  offlcen  removing  ittfeeied  pereom. 

While  the  board  of  health,  major  and  marshal  of  a  city  may  remove  from  the 
dtj  persons  infected  with  small-pox,  jet  they  are  liable  for  negligenoe  in 
doing  8o,  and  for  removing  them  in  stormy  weather  and  putting  them  in  aa 
nnsafe  and  unprotected  tent,  whereby  they  are  so  exposed  tiiat  death  ensues. 

ACTION  for  damages.    The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

W.  O.  HorsJey  and  R,  J,  Boykin,  for  appellant. 
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Delany,  J.,  Com.  App.  In  our  opinion  there  is  no  merit  in  the 
firat  and  second  assignments  of  error.  The  right  of  the  city  coun- 
cil of  Fort  Worth,  acting  under  legislative  authority,  to  enact  and 
to  enforce  the  ordinance  which  was  introduced  in  evidence,  is  not 
to  be  questioned.  R.  S.,  art  468;  Oooley  Oonst.  Lim.  (4th  ed.) 
729,  art.  2;  Dill.  Mun.  Corp.,  g  96. 

If  the  continuance  of  Mrs.  Aaron  and  her  child  in  the  city  was 
incompatible  with  the  safety  of  the  people  of  the  city,  we  have  no 
doubt  that  the  city  authorities  might  remove  them.  But  we  have 
as  little  doubt  that  the  city,  and  those  to  whom  she  intrusted  this 
important  duty,  were  bound  to  make  every  reasonable  provision  for 
the  safety  of  those  unfortunate  persons. 

We  think  therefore  that  there  is  error  in  the  charge  of  the  court. 
In  the  first  place,  the  jury  were  told  that  in  order  to  a  recovery 
the  removal  must  have  been  not  only  wrongful,  but  without  author- 
ity of  law.  Now  in  our  opinion,  it  might  have  been  entirely  lawful 
and  right  to  remove  the  mother  and  child,  and  yet  the  thing  may 
have  been  done  in  such  a  way  as  to  inflict  upon  them  the  greatest 
possible  injury. 

In  the  next  place,  the  jury  are  told  that  if  those  who  removed 
the  mother  and  child  were  acting  under  the  authority  of  law,  then 
in  order  to  find  against  them,  they  must  have  acted  maliciously, 
willfully  and  oppressively,  or  with  gross  negligence.  This  we  think 
was  error. 

The  bailee  of  the  most  common  property  is,  under  some  circum- 
stances, required  to  use  the  highest  degree  of  care.  If  the  defend- 
ants had  taken  possession  of  the  plaintifi!'s  mule  or  horse,  to  be  used 
for  the  benefit  of  the  city,  the  law  would  have  exacted  of  them  the 
highest  degree  of  care.  1  Wait  Act.  and  Def.  497.  Can  it  be 
that  when,  for  the  benefit  of  a  city,  its  officers  take  possession  of  a 
man's  wife  and  child,  the  law  will  say  to  the  custodians,  "  You 
must  not  bear  malice  toward  the  sufferers,  but  all  that  is  required  of 
you  is  that  you  shall  not  be  guilty  of  gross  negligence  ?  "  We  think 
not.  It  is  true  the  court  charges  that  if  there  was  malice  or  gross 
negligence,  the  jury  might  award  exemplary  damages;  but  the  drift 
of  the  charge  seems  to  be  that  unless  there  was  malice,  oppression 
or  gross  negligence,  there  could  be  no  finding  at  all  against  the 
defendants. 

The  statute  provides  that  ''an  action  for  actual  damages  on 
account  of  injuries  causing  the  death  of  any  person  maybe  brought 
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in  the  following  cases:  *  *  *  2d.  When  the  death  of  any  per- 
son is  caused  by  the  wrongful  act,  negligence,  unskilfulnesn  or 
default  of  another."  R.  S.,  art.  2899.  Art.  2901  provides  that 
**  when  the  death  is  caused  by  the  willful  act,  or  omission,  or  gross 
negligence,  of  the  defendant,  exemplary  as  well  as  actual  damages 
may  be  recovered." 

If  the  defendants  caused  the  removal  of  the  plaintiff's  wife  and 
child  without  the  care  and  precaution  which  the  circumstances 
required,  and  if  the  deaths  resulted  therefrom,  then  in  our  opinion, 
they  are  responsible;  and  the  fact  that  they  were  city  officers,  and 
acting  under  a  city  ordinance,  does  not  shield  them.     2  Thomp. 
Neg.  823;  Story  Agency,  §  320,  and  cases  cited;  Nowett  v.  Wright, 
3  Allen,  160.    We  are  also  of  opinion  that  the  charge  given  at  the 
request  of  the  defendants  was  erroneous.     The  jury  were  told  that 
the  board  of  health,  while  acting  under  the  city  ordinances  in  devis- 
ing plans  to  protect  the  city  against  disease,  were  acting  in  a  judi- 
cial capacity,  and  were  not  responsible  for  errors  and  mistakes  of 
judgment.     There  was  nothing  judicial  in  the  act  of  moving  this 
woman  and  child,  and  the  question  is  not  whether  the  policy  was 
wise  or  unwise,  but  whether  there  was  a  wrong  done  in  one  of  the 
details  of  its  execution. 

In  another  part  of  the  same  charge  the  jury  were  told  that  ''it 
was  the  duty  of  the  city  to  provide  a  pest-house,  employ  physicians, 
nurses,  and  make  all  necessary  arrangements  for  the  treatment, 
protection  and  comfort  of  the  patients  in  the  pest-house  or  tents 
under  their  control;  and  that  the  defendants  would  not  be  liable  for 
any  injury  resulting  to  plaintiff's  wife  and  child  from  the  want  of 
care  of  the  same  after  they  reached  the  hospital  or  tent." 

The  evidence  is  somewhat  indefinite,  but  from  it  we  infer  that 
the  board  of  health,  or  some  of  its  members,  provided  the  tent  in 
which  the  woman  and  child  were  placed. 

Nor  does  it  clearly  appear  whether  the  tent  was  the  pest-house  or 
not.  It  is  thus  described  by  the  attending  physician:  "  An  eight- 
ounce  tent  of  thin  ducking,  and  the  rain  beat  through  it  and  in  it 
on  the  sides,  and  the  wind  blew  in  under  it.  It  had  no  fly  or  guys. 
It  had  no  stove  or  fire  of  any  sort  in  it.  *  *  *  Three  or  four 
days  after  the  parties  were  taken  to  the  tent  there  came  up  a  rain 
and  severe  hail  storm.  The  wind  beat  through  and  under  the  tent, 
and  wet  the  bedclothing,  the  child  and  the  mother,  and  everything 
in  the  tent.     Plaintiff  and  his  wife  used  every  means  and  effort  to 
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Jceep  the  child  dry,  bat  could  not  do  so.  The  storm  was  in  the 
nighty  and  it  turned  much  colder  just  afterward.  Immediately 
afterward  the  child  grew  worse  and  died."  The  next  witness  states 
that  a  large  majority  of  the  small-poz  patients  sent  to  the  pest-house 
died,  and  that  all  the  confluent  cases  died  with  perhaps  one  ezcep« 
tion. 

One  of  the  defendants,  who  seems  to  have  had  charge  of  the  place, 
or  places,  where  patients  were  kept,  testifies  that ''  after  the  rain 
and  hail  storm,  he  ordered  a  fly  to  be  added  to  the  tent  in  which 
Aaron's  wife  and  child  were  staying;  that  he  also  ordered  a  stove  to 
be  put  there.  The  fly  was  put  to  the  tent,  but  he  never  saw  any 
stove  there."  He  considered  the  tent  '^  a  pretty  fair  tent, and  that 
a  good  tent  was  better  for  small-pox  than  a  bad  house."  In  our 
opinion  the  charge  was  not  applicable  to  the  evidence.  Without 
further  comment  on  the  case,  we  recommend  that  the  judgment  be 
reversed  and  the  caose  remanded. 

B$ver80d  and  remanded. 


Oon  V.  Lbwia. 

(M  Tez.  an.) 
MeeeeUon  —  exmnpUon — '^tecvtofi^^iirair. 

A  dfaj  Ib  exempt  from  execntion  as  a  "  wagon."    (Bee  note,  p,  788.) 

AOnON  for  conversion.     The  opinion  shows  the  case.      The 
plaintiff  had  judgment  below. 


W,  K,  Haman,  for  appellant. 
AfUony  A  Wilcow,  for  appellee. 

Stayton,  a.  J.  [Omitting  other  points.]  It  is  urged  that  the 
dray  levied  upon  was  not  exempted  from  forced  sale  although  it 
belonged  to  the  head  of  a  family  and  was  the  only  vehicle  of  any 
kind  owned  by  him. 

The  statute  exempts  from  forced  sale,  if  owned  by  the  head  of  a 
family,  one  wagon,  one  carriage  or  buggy.    B.  S.  2335. 

In  determining  whether  a  dray  is  embraced  within  the  meaning 
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of  the  word  ''wagon/'  it  is  proper  to  look  to  the  intention  of  the 
legislature  in  giving  the  exemption,  and  no  such  restricted  meamng 
should  be  given  to  it  as  will  defeat  that  intention. 

''The  intention  of  the  legislature  was  to  protect  all  (heads  of 
families)  in  the  pursuit  of  their  occupations,  and  a  correct  construc- 
tion of  the  law  would  seem  to  protect  the  drayman  and  cartman  in 
the  possession  of  their  vehicles,  although  they  do  not  come  within 
the  strict  definition  of  the  word  'wagon.'"  Rogers  y.  F^BrgutOHf 
32  Tex.  535;  Nichols  v.  Claiborne,  39  Tex.  366;  Gordon  v.  Shisldiy 
7  Kans.  325;  Qtiighy  v.  Oorham,  5  OaL  418;  8.  o.,  63  Am.  Dec.  139. 

The  statute  does  not  give  the  exemption  of  a  vehicle  which  may 
be  classed  as  a  "  wagon  "  to  persons  only  who  may  be  farmers,  or 
who  pursue  some  given  occupation,  but  "to  every  family; "  and  the 
fact  that  the  plaintiff  was  pursuing  the  business  of  a  drayman,  or 
that  he  used  the  vehicle  in  any  particular  way,  could  not  defeat  the 
exemption. 

To  a  person  pursuing  the  business  of  a  drayman  such  an  exemp- 
tion would  seem  peculiarly  appropriate,  and  in  harmony  with  the 
spirit  of  the  statute  which  exempts  "  all  implements  of  husbandly," 
and  "  all  tools,  apparatus  and  books  belonging  to  any  trade  or  pro- 
fession.'' 

The  judgment  is  not  erroneous,  and  is  affirmed.  • 

Judgment  affirmed. 

Note  bt  the  Reporter. — The  temiB  "cut/*  "wagoni""eaniige/'ete., 
have  received  a  good  deal  of  constniction. 

In  Smith  V.  ChoM,  71  Me.  164,  it  was  held  that  a  peddler's  wagon  designed 
to  be  used  in  trade  from  place  to  place,  with  the  body  hang  upon  three  elliptic 
steel  springs,  with  drawer  behind  and  doors  at  the  side  and  a  railing  around 
the  top,  and  dasher  in  front,  is  not  exempt  as  a  "cart  or  truck  wagon."  The 
language  of  the  statute  is:  **  One  plow,  one  cart  or  truck  wagon,  one  harrow, 
one  yoke  with  bows,  ring  and  staple,  two  chains,  one  ox  sled  and  one  mowing 
machine."  The  court  said:  ''The  plaintiff  claims  that  it  comes  directly 
within  the  definition  of  a  truck  wagon,  which  he  says  is  a  wagon  used  for  the 
transportation  and  exchange  or  barter  of  commodities,  deriving  truck  from  the 
French  verb  troquer,  '  to  exchange,  to  barter,  to  truck.'  Defendant  derives 
it  from  the  Greek  *  *  *  '  a  wheel  *  from  which  came  the  Bngllsh  truck 
and  trucks,  signifying  'a  low  carriage  for  carrying  goods,  stone,'  etc.  Both 
fortify  their  positions  by  Webster's  dictionary,  as  acknowledged  authority,  but 
this  does  not  bring  us  perceptibly  nearor  a  solution  of  the  question:  What  did 
the  legislaturo  intend  to  exempt  as  *  a  cart  or  truck  wagon  t' "  "  We  do  not 
believe  that  the  legislaturo  intended  to  exempt  under  the  term '  truck  wagon  ** 
one  of  those  movable  stores  that  traverse  the  State  on  wheels  or  runners,  cov- 
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ered  it  may  be  with  the  meretridoas  adornments  of  earring  and  gilding,  as  well 
as  paint  and  varnish,  but  rather  one  of  those  vehicles  used  most  commonly  for 
farm  work  or  heavy  hauling  with  horses  or  mules,  as  '  a  cart '  is  with  oxen.*' 

A  police  magistrate  in  London  recently  held  that  a  *'  perambulator  "  or  baby 
carriage  is  a  "  carriage/'  within  the  statute  prohibiting  "any  cart  or  carriage, 
sleigh,  truck  or  barrow  upon  any  footway,"  i.  e.,  sidewalk.  The  London  Law 
Journal  says:  "  This  decision  will  carry  dismay  into  the  nursery.  •  *  • 
We  agree  that  two  perambulators  are  an  obstruction,  and  that  nurse  maids 
combining  in  the  attack  will  often  trample  the  toes  of  passers-by  under 
their  chariot  wheels.  But  if  one  perambulator  is  a  carriage  in  the  obstructive 
sense,  so  is  a  toy  wheelbarrow  or  a  child's  horse." 

"  Carriage,**  in  a  bill  of  lading,  does  not 'include  a  street  car.  Cream  City  R. 
Co.  V.  Chicago,  etc,,  R.  Co.,  63  Wis.  »3;  s.  c,  53  Am.  Rep.  267.  The  court  said* 
"  We  are  clearly  of  the  opinion,  that  the  word  '  carriage  *  as  used  in  said  bill  of 
Tading,  when  considered  in  connection  with  the  other  things  from  which  exemp- 
tion from  liability  is  sought  by  the  carrier,  cannot,  except  by  the  most  enlarged 
construction,  be  held  to  include  a  street  railroad  car.  The  carriers  in  this  same 
bill  of  lading  call  this  thing,  which  is  said  to  be  a  '  carriage  *  within  the  ordi- 
nary meaning  of  that  word,  a  'street  railroad  ear  on  wheels.*  They  do  not 
designate  it  as  a  railroad  '  carriage '  but  a  *  car.*  To  the  ordinary  mind,  in  this 
country  at  least,  the  word  *  carriage'  alone  does  not  convey  the  idea  of  a  rail- 
road car,  or  of  a  street  railroad  car,  nor  does  it  even  convey  the  idea  of  a 
wheeled  vehicle  used  for  the  transportation  of  merchandise  or  products  used 
in  ordinary  business.  The  idea  conveyed  is  a  vehicle  used  for  the  transporta^ 
tlon  of  persons  either  for  pleasure  or  business,  and  drawn  by  horses  or  other 
draught  animals  over  the  ordinary  streets  and  highways  of  the  country,  and 
not  cars  used  exclusively  upon  railroads  or  street  railroads,  or  street  railroads 
expressly  constructed  for  the  use  of  such  cars.  As  yet  in  this  country  the 
vehicles  used  for  the  transportation  of  passengers  on  railroads  and  street  rail- 
roads are  generally  called  '  cars  *  and  occasionally  '  coaches; '  seldom  if  ever 
'  carriages.'  The  definition  given  by  the  older  lexicographers  of  the  word 
'carriage'  was  of  the  most  general  and  indefinite  kind;  but  that  given  by 
those  writing  in  our  own  times  is  more  in  consonance  with  the  restricted  and 
more  definite  meaning  of  the  words  as  understood  by  people  in  general. 
Johnson  fn  his  dictionary,  dating  back  one  hundred  and  thirty  years,  defines, 
the  word  '  carriage '  as  '  a  vehicle ;'  *  that  in  which  any  thing  is  carried. '  In  later 
years,  Worcester  defines  it  as  '  any  vehicle  on  wheels,  especially  a  vehicle  of 
pleasure  or  for  the  conveyance  of  passengers.'  Webster  as  '  that  which  carries 
or  conveys  on  wheels;  a  vehicle,  especially  for  pleasure  or  for  passengers; 
sometimes  for  burdens,  as  a  close-carriage;  a  gun  carriage.'  In  the  Imperial 
Dictionary,  which  is  the  latest  authority,  '  carriage '  is  defined  as  '  that  which 
carries,  especially  on  wheels;  a  vehicle.'  This  is  a  general  term  for  a  coach, 
chariot,  chaise,  gig,  sulky  or  other  vehicle  on  wheels —  as  a  commom  carriage 
on  trucks;  a  block  carriage  for  mortars  and  truck  carriage.  Appropriately  the 
word  is  applied  to  a  coach,  and  carts  or  wagons  are  rarely  or  never  called  car- 
riages. If  the  definition  given  by  Johnson  was  the  true,  definition  of  the  word 
i»  his  time,  it  will  he  seen  by  a  tefertonce  to  thfe  definition  in  the  Imperial  Dic- 
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tioDary,  that  its  common  and  ordinary  meaning  has  been  restricted  to  tboee 
vehicles  which  are  used  for  the  carriage  of  persons,  sach  as  a  coach,  etc.,  and 
does  not  include  those  wheeled  vehicles  which  are  used  for  the  carriage  of 
burdens  only,  such  as  wagons  or  carts;  and  most  clearly  does  not  include  nil- 
road  cars,  which  can  he  used  only  on  roads  properly  constructed  for  their  use. 
Neither  Webster,  Worcester  nor  the  Imperial  Dictionary  mentions  railroad  cars 
as  coming  within  the  common  and  ordinary  meaning  of  the  word  '  carriage.*  It 
is  undoubtedly  true  that  the  word  '  carriage '  might  sometimes  be  construed  to 
include  railway  cars  and  other  vehicles  not  coming  under  the  denomination  of 
coach,  chaise,  chariot,  gig  or  sulky.  The  meaning  to  be  given  a  word  which 
may  be  used  to  designate  a  variety  of  things  must  in  all  cases  depend  upon  its 
associations  and  the  subject-mattor  In  relation  to  which  it  is  used.  The  asso- 
ciation in  which  the  word  is  found  in  the  bill  of  lading  in  question  in  this 
case,  to  our  minds,  clearly  points  to  a  meaning  which  excludes  the  idea  of  a 
railroad  car  or  street  railroad  car.  All  its  associates  are  things  either  fragile 
in  their  nature  or  such  as  are  easily  damaged  by  exposure  or  perishable.  Rail, 
road  and  street  cars  are  not  the  natural  associates  of  the  other  articles  men- 
tioned in  the  exemption  clause.*' 

*'  Wagon  ordinarily  includes  a  buggy,  but  not  an  insurance  agent's  buggy, 
under  a  statute  of  exemption  when  connected  with  cart  or  dray,  plows,  drags  or 
other  farming  utensils."  Gordon  v.  Shields,  7  Kans.  825.  Tlie  court  said:  "  This 
clause  was  evidently  designed  for  the  protection  of  the  farmer.  '*  *  *  The  articles 
should  be  adapted  to  the  purpoees  of  husbandry.  **  One  judge  however  dissented, 
holding  that  a  lawyer's  or  a  hardware  merchant's  buggy  would  be  exempted. 

So  in  Dttigman  v.  Raymond,  27  Minn.  207,  it  was  held  that  a  '*  buggy  '*  being 
"  a  single-seated,  one  horse,  covered  vehicle  or  pleasure  carriage,  designed  and 
adapted  for  carrying  persons  only,"  and  as  such  used  by  the  owner,  is  not 
exempt  from  execution  as  a  '*  wagon,  cart  or  dray.**  But  later  in  AUen  v.  Goaies 
the  same  court  held  that  a  "  buggy  '*  is  a  *'  wagon.** 

A  two-  wheeled  carriage,  used  for  carrying  goods  and  also  for  persons  to  ride  in 
is  not  a  cart.  Danby  v.  Hunter,  5  Q.  B.  Div.  20.  This  was  an  infomiation 
against  the  defendant  for  usiug  a  cart  on  the  highway  without  having  his  name 
painted  thereon.  Tlie  cart  in  question  was  a  light,  spring  cart,  and  was  used  by 
the  defendant,  a  maker  of  agricultural  implements,  for  conveying  them  to  market 
as  well  as  for  driving  himself  and  family  from  place  to  place.  He  paid  the  annual 
duty  imposed  by  statute  on  every  "  carriage  '*  with  less  than  four  wheels. 

In  Taylor  v.  Ooodwin,  4  Q.  B.  I>iv.  228,  it  was  held  that  a  velocipede  isa  **car- 
riage.'*  The  appellant  was  summoned  to  answer  under  the  statute  of  William 
IV,  *'  for  furiously  driving  a  carriage  called  a  bicycle  on  a  public  road."  But 
in  WiUiamg  v.  Ems,  5  Q.  B.  Div.  175,  it  was  held  that  a  bicycle  is  not  a  "  car- 
riage  "  within  a  statute  imposing  a  toll  "  for  ever}*  carriage  drawn  or  impelled 
or  set  in  motion  by  any  other  agency  or  power  than  being  drawn  by  horse  or 
other  beast  power.  The  court  say  :  ''The  act  was  clearly  intended  to  apply 
only  to  carriages  of  a  heavy  description,  impelled  by  mechanical  power.  A 
bicycle  therefore  is  not  more  a  'carriage,'  within  the  meaning  of  the  statute 
than  a  wheel -barrow  or  perambulator  would  be." 

In  Isaaes  v.  Third  Ave.  R.  Co.,  47  N.T.  124;  s.  c,  7  Am.  Rep.  418,  Allen, 
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J.,  obiter,  doubted  whether  a  street  railway  car  was  a  "carriage"  within  a 
statute  passed  before  street  railways  were  known,  and  making  the  owners  of 
carriages  running  upon  highways  for  conveyance  of  passengers  liable  for  the 
n^iigence  of  their  drivers. 

In  a  proceeding  of  a  criminal  nature,  a  vehicle  described  as  '*a  certain  wagon 
drawn  by  four  horses  and  used  in  the  transportation  of  property  and  for  trans- 
ferring goods  of  grocers  and  merchants/'  cannot  he  considered  a  "hackney 
coach,  carriage,  omnibus  or  dray."  Snyder  v.  North  Lawrence,  8  Kans.  82,  the 
court  said  :  *'  These  terms  each  refer  to  some  particular  specific  kind  of  vehicle 
and  none  of  them  like  the  one  described.  The  most  general  term  of  the  four 
is  *  carriage*;  and  yet  this  is  understood  to  refer  to  vehicles  for  the  oonveyanoe 
of  persons  rather  than  for  the  transportation  of  property.  The  term  'wagon' 
is  of  itself  far  more  of  a  generic  term  than  either  of  these  four.  It  might 
indeed  without  any  great  impropriety  be  held  to  include  them  all.  But  It  also 
includes  many  other  kinds  of  vehicles.  A  simpler  statement  that  the  vehicle 
of  plaintiff  in  error  was  a  '  wagon  *  would  not  show  that  it  was  of  one  of  the 
four  kinds  named  ;  and  the  further  description  shows  plainly  that  it  was  not." 

A  hackney  coach  is  not  a  '*  wagon.  "  Quigley  v.  Cforhamt  5  Cal.  418 ;  a.  c, 
63  Am.  Dec.  189. 

A  two-horse  wagon  for  hauling  lumber  is  not  a  "  dray."  Mofyor  v.  PoweU, 
84  »a.  625. 

A  four-wheeled  vehicle  **  used  by  its  owner  sometimes  as  a  hack  for  the 
transportation  of  passengers  and  sometimes  as  a  wagon  for  the  transportation 
of  wood,  cotton  and  com,"  is  a  "  wagon  "  Bogen  v.  Ftrffueon,  82  Tex.  688. 
So  is  a  pleasure  carriage.    IftehoU  v.  CUtirbortie,  80  Tex.  868. 

A  foar- wheeled  vehicle,  drawn  by  oxen  and  employed  in  farm  work  is  an 
"  ox  cart,"  but  a  four-wheeled  pleasure  carriage  drawn  by  hones  would  not 
be  a  " horse  cart."     Trtwert  v.  GVom,  22  Ala.  (N.  S.)  624. 


National  Bakk  of  Jevvmbjbov  y.  Bbuhv. 

(e«Tez.S71.) 
Banks  —  national — interest. 

Where  the  Constitution  and  statutes  of  a  State  fix  a  legal  rate  of  interest  whan 
none  is  specified  in  the  obligation,  but  allow  the  parties  to  agree  upon  any 
rate,  national  banks  can  contract  for  any  rate  of  interest. 

ACTION  on  a  note.     The  opinion  states  the  case.    The  defend* 
ant  had  jadgment  below. 

Todd  d'  Higgi^uiy  for  appellant. 
F.  Jf.  Henry y  for  appellee. 
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National  Bank  of  Jefferson  t.  Brahn. 

WiLLiR,  G.  J.  [Omitting  other  points.]  The  important  ques- 
tion in  this  case  arises  upon  the  defense  of  usury,  pleaded  in  bar  of 
a  portion  of  the  plaintiff's  demand. 

That  question  is:  Could  a  national  bank  located  in  Texas  con- 
tract to  receive  two  per  cent  per  month  interest  on  a  note  executed 
March  26,  1874? 

Under  our  Constitution  and  statutes  then  in  force,  eight  per 
centum  )>er  annum  was  to  be  taken,  recovered  and  allowed,  when 
the  rate  of  interest  was  not  specified  (Pasch.  Dig.,  art.  3940);  but 
parties  might  contract  for  any  rate  of  interest  upon  which  they 
might  agree,  all  usury  laws  having  been  abolished  by  the  Constitu- 
tion of  1869.  Art.  XII,  §  44.  There  was  therefore  nothing  in  the 
laws  of  Texas  to  prohibit  national  banks  from  charging  two  per 
cent  per  month  interest,  and  if  they  were  restrained  from  so  doing 
it  must  have  been  by  reason  of  some  act  of  Congress  regulating  this 
subject.  It  is  claimed  that  the  thirtieth  section  of  the  National 
Banking  Law,  taken  in  connection  with  the  laws  of  Texas  in  force 
at  the  time,  did  prohibit  such  national  banks  as  were  located  in 
Texas  from  contracting  for  such  a  mte  of  interest. 

That  section,  so  far  as  pertinent  to  the  question  before  us,  reads 
as  follows:  ^*  Any  association  may  take,  receive,  reserve  and  charge 
on  any  loan  or  discount  made,  or  upon  any  note,  bill  of  exchange 
or  bther  evidence  of  debt,  interest  at  the  rate  allowed  by  the  laws 
of  the  State  or  territory  where  the  bank  is  located,  and  no  more, 
except  that  where  by  the  laws  of  the  State  a  different  rate  is  limited 
for  banks  of  issue  organized  under  State  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  or  e^cisting  iu  any  such 
State  under  tfiis  title.  When  ho  rate  is  fixed  by  the  laws  of  the 
State  or  territory,  or  district,  the  bank  may  take,  receive,  reserve 
or  charge  a  rate  not  exceeding  seven  per  centum,  and  such  interest 
may  be  taken  in  advance,  reckoning  the  days  for  which  the  note, 
bill  or  otiier  evidence  of  debt  has  to  run."    R.  S.,  U.  S.,  §  5197.    ' 

The  general  rule  established  by  this  section  is,  that  national 
banks  may  charge  as  high  a  rate  of  interest  as  is  allowed  by  the  laws 
of  the  State  or  territory  where  the  bank  is  located.  Under  this  rule 
no  doubt  can  exist  but  that  the  appellant  bank  was  authorized  to 
charge  two  per  cent  per  month  interest  upon  the  note  in  suit,  as 
that  rate  was  then  allowed  by  the  laws  of  this  State.  Was  this  right 
restrained  by  any  of  the  subsequent  provisions  of  the  section  ?  The 
only  exception  to  this  general  rule  as  announced  in  the  act  of  Con- 
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gresfiy  is  when  by  the  laws  of  a  State  a  different  rate  is  limited  for 
banks  of  issue  organized  tinder  State  laws,  in  that  case  the  rate  so 
limited  is  to  be  allowed  to  national  banks  located  in  such  State. 
This  exception  has  no  application  to  the  case  in  hand,  as  under  our 
laws,  no  distinction  was  made  between  banks  and  individuals  as  to 
tiie  rate  of  interest  that  might  be  charged  upon  contracts.  The 
only  other  clause  in  the  section  that  regulates  the  rate  is  that  whicli 
provides  that  whei*c  no  rate  is  fixed  by  the  laws  of  the  State  or  ter- 
ritory or  district,  the  bank  may  reserve  a  rate  not  exceeding  seven 
per  centum.  This  is  no  exception  to  the  general  rule  already  stated, 
but  provides  for  a  class  of  cases  not  included  in  it.  The  rule  is  that 
banks  may  charge  as  much  interest  as  is  allowed  by  the  local  laws 
to  any  person  whatever.  The  provision  we  are  considering  is  in 
effect  that  when  no  interest  is  allowed  by  the  local  laws  to  any  per- 
son, natural  or  artificial,  the  national  banks  may  charge  and  receive 
Beren  per  cent  and  no  more.  The  statute  of  the  State  making  no 
regulations  as  to  what  interest  may  be  charged,  Congress  takes 
the  subject  in  hand  so  far  as  national  banks  are  concerned,  and  pre- 
scribes what  rate  they  may  receive.  It  is  clear  that  this  provision 
does  not  apply  to  the  case  under  decision;  for  as  we  have  seen,  the 
laws  of  Texas  did  not  regulate  the  subject  at  the  time  the  note  was 
given.  It  prescribed  eight  per  cent  as  the  rate  when  none  was 
specified  in  the  contract.  It  allowed  conventional  interest  at  any 
rate  when  agreed  upon  between  the  parties.  It  made  a  case  clearly 
within  the  general  rule  laid  down  in  the  section  cited,  according 
to  its  spirit  and  intent,  and  certainly  not  against  its  literal  mean- 
ing. 

We  are  taught  by  the  decisions  of  the  Supreme  Court  of  the 
United  States  that  this  section  is  to  be  liberally  construed  in  favor 
of  nafional  banks;  that  they  are  national  favorites;  and  even  when 
the  language  of  the  statute  would  restrict  them  to  a  less  rate  of 
interest  than  is  allowed  to  individuals,  the  intendment  of  the  law 
must  be  presumed  to  have  been  otherwise. 

In  the  case  of  Tiffany  v.  National  Bank  of  Missouri^  18  WalL 
409,  that  court  held  that  the  exception  limiting  national  banks  to 
the  rate  of  interest  allowed  to  State  banks,  applied  only  when  this 
rate  was  greater  than  that  allowed  to  others,  and  not  to  cases  where 
it  was  less.  Literally  construed,  the  exception  seemed  to  apply  in 
the  one  case  as  well  as  in  the  other.  But  the  court  said  that  the 
intention  of  the  law  was  to  give  national  banks  '^a  firm  footing  in 
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the  different  States  where  they  might  be  located.  It  wafl  expected 
that  they  would  come  in  competition  with  State  banks,  and  it  was 
intended  to  give  them  at  least  equal  advantages  in  such  competi- 
tion." They  further  said  that  the  intention  ''was  to  allow  to 
national  associations  the  rate  allowed  by  the  State  to  natural  persons 
generally^  and  a  higher  rate  if  State  banks  of  issue  were  authorized 
to  charge  a  hfgher  rate."  It  is  very  evident  that  this  intent  would 
be  thwarted  if  this  law  be  so  construed  as  to  allow  State  banks  to 
charge  and  receive  two  per  centum  per  month  for  money,  and  at 
the  same  time  to  restrict  national  banks  to  seven  or  eight  per 
centum  i^v  annum.  We  certainly  should  not  so  interpret  the  law 
where,  as  in  the  case  of  the  present  statute,  the  language  did  not 
require  such  interpretation.  To  hold  that  the  appellant  bank  could 
charge  no  more  than  eight  per  cent  on  the  note  in  suit,  is  to  decide 
that  it  cannot  contract  for  conventional  interest,  though  the  banks 
of  the  State  are  allowed  to  do  so.  This  is  directly  contrary  to  the 
express  provisions  of  the  federal  law  which  we  have  cited,  in  pre- 
scribing a  general  rule  by  which  national  banks  are  to  be  governed 
in  contracting  for  interest.  Newell  v.  National  Bank  of  Somerset, 
13  Bush,  57;  Wtley  v.  Starlmck,  44  Ind.  298.  It  would  also  deny 
to  national  banks  a  favorable  provision  of  our  interest  law,  and  at 
the  same  time  extend  its  benefits  to  State  banking  institutions. 

To  hold  that  no  more  than  seven  per  cent  could  be  charged 
upon  the  note  is  to  say,  that  at  the  time  it  was  executed,  we  had  no 
law  in  Texas  regulating  the  subject  of  interest,  and  providing  for 
its  allowance  upon  contracts  of  this  character,  which  was  not  the 
case.  In  short,  can  it  be  said  that  a  national  bank  is  permitted  to 
contract  for  interest  at  a  rate  allowed  by  the  law  of  a  State,  when 
it  cannot  charge  two  per  cent  though  that  rate  is  authorized  by 
such  laws?  We  think  these  banks  are  on  a  footing  with*  other 
banks,  and  that  they  may  contract  for  the  highest  rate  fixed  or 
allowed  by  the  statutes  of  the  State,  and  that  this  is  the  meaning  of 
the  thirtieth  section  of  the  National  Banking  Act.  This  same 
question  was  decided  by  the  Supreme  Court  of  California,  in 
accordance  with  the  conclusions  of  this  opinion.  Hwds  v.  Mar- 
molefOy  60  Cal.  229. 

We  think  the  District  judge  erred  in  charging  the  jury  that  the 
note  sued  on  was  tainted  with  usury,  and  for  this  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(40  N.  J.  Bq.  [13  Stew.]  18B.) 
StahUe  ofkmiUaiiaM — trustee — manager  of  eaningM  hank —  ntgUgenM, 

Managers  of  a  savings  bank,  althongh  not  reoeiying  pay,  are  liable  for  injazy 
bj  want  of  ordinary  care. 

Managers  of  a  savings  bank  are  trostees  for  depositors,  and  the  statute  of  limi- 
tations does  not  run  against  a  claim  of  injury  by  neglect  on  their  part 

ACTION  of  damages  for  negligence.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

IF.  B,  Williams,  for  himself. 

A.  Q.  Oarretson,  Peter  Bentley,  William  A.  Lenns,  James  S. 
Vredenburgh  and  Collins  d  Corbin,  for  respondents. 

Beasley^  G.  J.  This  bill  was  exhibited  by  the  receiver  of  the 
Mechanics  and  Laborers'  Savings  Bank  against  its  managers,  for 
the  purpose  of  holding  them  liable  for  certain  losses  sustained  by 
the  institution  from  time  to  time  through  a  series  of  years.  The 
right  to  the  relief  prayed  is  based  on  the  alleged  negligence  of  these 
officers  in  the  management  of  the  corporate  affairs. 

The  bill  which  is  somewhat  loosely  bamed  contains^  in  substanoe,. 
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a  statement  wliich  is  mainly  substantiated  by  details  of  official  de- 
linquencies in  the  following  particulai^  viz.;  First,  in  theinvest- 
meiit  of  moneys  in  a  laij^e  number  of  specified  instances  on  insuffi- 
cient landed  security,  and  in  violation  of  the  charter  of  the  company; 
second,  in  the  loaning  of  other  moneys  on  mere  personal  security; 
third,  in  permitting  the  president  of  the  bank,  one  John  Halliard, 
to  withdraw,  without  giving  adequate  security,  and  to  apply  to  his 
own  use,:  the  funds  of  the  bank;  and  fourth,  in  the  failure  to  re- 
quire the  president  to  give  bond  for  the  faithful  performance  of  his 
official  duties. 

The  question  before  this  court  is  whether  the  decree  appealed 
from  is  to  be  sustained,  which  holds  that  these  charges,  as  stated  in 
the  bill,  do  not  lay  any  ground  of  equity  in  the  complaint. 

Viewed  in  its  general  aspect,  the  equitable  rule  which  is  applica- 
ble to  persons  holding  official  positions,  such  as  were  held  by  these 
defendants,  is  not  in  doubt.  The  duty  belonging  to  such  a  situation 
is  a  plain  one  —  to  care  for  the  moneys  intrusted  to  them  in  the 
manner  provided  in  the  charter,  and  to  exercise  ordinary  care  and 
prudence  in  so  doing.  It  is  true  that  the  defendants  were  unpaid 
servants,  but  the  duty  of  bringing  to  their  office  ordinary  skill  and 
vigilance  was  none  the  less  on  that  account,  for  to  this  extent  there 
is  no  distinction  known  to  the  law  between  a  volunteer  and  a  sala- 
ried agent.  These  defendants  held  themselves  out  to  the  public  as 
the  managers  of  this  bank,  and  by  so  doing  they  severally  engaged 
to  carry  it  on  in  the  same  way  that  men  of  common  prudence  and 
skill  conduct  a  similar  business  for  themselves.  This  is  the  measure 
of  the  responsibility  of  officers  of  this  kind. 

Nor  do  I  find  any  thing  in  the  charter  now  before  us  that  curtails 
or  limits  the  responsibility  thus  defined.  There  appears  to  be  neither 
provision  nor  expression  in  this  law  that  indicates  a  legislative  in- 
tention to  absolve  any  of  these  managers  from  the  duties  and  respon- 
sibilities generally  inherent  in  the  office  filled  by  them.  The  char- 
ter required  the  defendants  to  meet  at  least  twice  a  year  as  a  board 
of  managers,  and  such  regulation  was  almost  entirely  useless  unless 
on  such  occasions  it  was  their  duty  to  supervise  the  conduct  of  their 
committees,  and  to  look  generally  into  the  affairs  of  the  company. 
There  is*  no  ground  for  the  belief  that  it  was  the  intention  of  the 
legislature  that  none  but  such  managers  as  acted  on  committees 
should  have  the  charge  of  the  affairs  of  this  bank.  The  only  guar* 
anty  given  to  depositors  consisted  in  the  reputation  of  its  managers 
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with  respect  to  probity  and  fiscal  ability,  and  sach  goaranty  was 
a  mere  snare  if  more  than  two-thirds  of  sach  oflScers  were  to  have 
no  substantial  part  in  the  management  Doubtless  such  oflficers 
had  the  right  to  rely  in  many  respects  on  the  skill  and  diligence  of 
their  committeemen,  and  if  exercising  a  reasonable  circumspection 
they  were  unaware  of  the  misconduct  or  neglects  of  such  agents, 
they  would  not  be  responsible  for  the  consequences.  But  so  plain 
was  their  duty  to  oversee  the  business  done  by  such  committeemen 
that  it  seems  to  me  they  are  chargeable,  prima  facie,  with  a  knowl- 
edge of  what  was  doing  or  had  been  done  in  all  important  matters 
by  such  bodies.  That  they  themselves  thought  this  duty  of  gen- 
eral supervision  was  incumbent  upon  them  is  perfectly  manifest  from 
the  entire  tenor  of  the  by-law  prescribing  the  conduct  of  business 
at  the  semi-annual  meetings,  and  providing  that  at  such  times 
should  be  read  the  reports  of  the  treasurer  and  committees,  and  of 
the  minutes  of  the  finance  committee.  From  these  considerations 
I  think  it  must  be  conceded  that  these  officers  had  no  special  dis- 
pensation from  the  exercise  of  that  degree  of  care  and  vigilance  that 
the  law  generally  exacts  of  persons  holding  similar  positions. 

Nor  can  I  yield  to  the  plea  that  is  so  much  pressed  in  the  briefs 
of  counsel,  that  most  of  the  neglects  and  misfeasances  charged  in 
this  bill  are  of  such  long  standing  that  they  are  shielded  from  in- 
quiry by  the  statute  of  limitations.  After  careful  examination,  my 
dear  conviction  is  that  the  statute  in  question  has  no  place  in  this 
proceeding. 

It  is  a  mistake,  sure  to  mislead,  to  regard  this  suit  as  one  solely 
in  right  of  the  insolvent  corporation.  It  does  not  rest  upon  that 
narrow  footing,  for  the  receiver  represents  not  only  the  corporate 
body,  but  likewise  the  depositors  and  creditors;  and  the  question 
which  presents  itself  therefore  is  as  to  the  status  of  the  managers 
with  reference  to  the  latter  two  classes  of  persons;  and  as  to  them  I  en- 
tertain no  doubt  whatever  that  these  officers  must  respond  to  them  in 
the  character  of  their  trustees.  In  reaching  this  conclusion  the  prin- 
ciple so  often  stated  in  the  decisions  and  text-books  is  in  nowise  con- 
troverted, that  a  trust  to  be  exempt  from  the  operation  of  the  statute 
of  limitations,  must  be  of  a  nature  to  stand  the  triple  test,  viz. :  First 
it  must  be  a  direct  trust;  second,  it  must  be  of  a  kind  belonging 
exclusively  to  the  jurisdiction  of  a  court  of  equity;  and  third,  the 
question  must  arise  between  the  trustee  and  the  cestui  que  trust. 
And  in  each  of  these  respects,  the  present  case  harmonizes  with 
Vol.  Lin  —  98 
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the  standard.  If  it  is  a  trust  at  all  it  certainly  is  a  direct  one,  for 
it  arises  immediately  upon  the  placing  of  the  funds  under  the  con- 
trol of  this  body  of  ofScers.  Such  a  transaction  has  nothing  of  the 
nature  or  qualities  of  those  indirect  trusts  that  require  for  their 
creation,  a  decree  of  a  Court  of  Chancery,  as  for  example,  where 
money,  under  certain  circumstances,  has  been  fraudulently  secreted, 
and  a  decree  in  equity  will  ofttimes  convert  it  into  a  trust.  It  is 
admitted  on  both  sides  that  depositors  in  one  of  these  banks  aoquiie, 
ipso  fado,  an  equitable  right,  which  by  taking  a  certain  course 
they  can  put  in  force  against  the  directors  or  managers  if  they 
have  sustained  a  loss  by  reason  of  the  misfeasance  of  such  officers; 
and  if  such  a  right  exist  what  is  it  if  not  the  right  of  a  cestui  qv€ 
trust  against  his  trustee?  This  right  thus  referred  to  is  very 
plainly  not  a  right  inherent  in  a  contract,  for  a  depositor  pays  his 
money  to  the  corporation,  and  makes  no  bargain  with  the  managers. 
And  yet  the  law  indisputably  establishes  an  equitable  right  in  his 
favor  from  the  naked  fact  of  his  relationship  with  this  class  of 
officers.  And  it  would  be  singular  indeed  if  the  law  did  not  rabe 
up  a  trust  out  of  such  a  connection.  The  affair  between  the  depos- 
itor and  the  managers  embraces  all  the  materials  out  of  which 
trusts  are  created,  for  I  know  of  no  reason  why  the  transactions 
denominated  trusts  have  been  invested  by  law  with  their  peculiar 
qualities  and  characteristics,  except  that  the  property  that  they 
embrace  is  put,  by  way  of  confidence,  under  the  absolute  control  of 
the  person  called  the  trustee,  and  that  the  person  in  whose  favor 
it  is  so  placed  cannot  enforce  or  protect  his  interest  in  a  court  of 
law.  And  this  in  all  respects  is  the  situation  when  a  man  places 
his  money  in  one  of  these  banks;  the  transfer  of  such  money 
is  nominally  to  the  corporation,  but  with  the  intent  to  put  it  under 
the  unsupervised  control  of  the  managers  in  whose  appointment 
the  depositor  takes  no  part,  his  sole  reliance  being  in  the  honesty 
and  general  trustworthiness  of  such  officers,  and  such  an  affair  as 
\t  admittedly  creates  an  equitable  right  on  the  one  side  and  a  cor- 
relative obligation  on  the  other,  necessarily  establishes  a  direct 
trust.  It  will  be  also  observed  that  the  transaction  exhibits  the 
second  and  third  requisites  of  a  trust,  inasmuch  as  the  right  of  the 
depositor  to  look  to  the  managers  for  reparation  when  a  loss  has 
^en  occasioned  by  their  default,  is  an  equitable  one,  cognizable 
only  in  a  court  of  conscience,  and  the  present  proceeding  is  between 
the  trustee  and  the  legal  representative  of  the  cestui  que  trvatent. 
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And  upon  this  subject  the  Court  of  Appeals  of  New  York,  in  the 
case  of  Hun  t.  Oary^  82  N.  Y.  65;  8.  c,  87  Am.  Rep.  546,  decides 
that  the  relation  between  a  savings  bank  and  its  directors  is  that  of 
principal  and  agent,  and  the  relation  between  its  directors  and 
depositors  is  similar  to  that  of  trustee  and  ceHui  que  trugi.  Nor  is 
it  a  contrary  view  upon  this  subject  expressed  by  the  Supreme 
Court  of  Pennsylvania  in  Sperinfs  Ajjpedly  71  Penn.  St.  11;  8.  c.^ 
10  Am.  Kep.  684,  and  which  is  a  decision  much  relied  on  by  the 
counsel  of  some  of  the  defendants.  The  only  pertinent  point 
decided  in  that  case  is  that  the  statute  of  limitations  began  to  run 
in  favor  of  a  director  as  soon  as  he  vacated  his  oflSce,  but  in  so 
deciding  the  court  was  careful  to  say  that  the  case  before  it  was 
one  between  the  stockholders  and  directors,  and  not  one  between 
the  latter  class  of  ofiBcers  and  creditors  or  depositors.  With  respect 
to  the  effect  of  the  statute  upon  the  doings  of  the  officers,  so  long 
as  they  continued  in  office,  the  court  expressly  refused  to  express  an 
opinion  upon  the  question.  It  is  obvious  therefore  that  this  case 
has  but  small  pertinency  to  the  present  inquiry. 

And  looking  upon  the  present  controversy  as  growing  out  of  a 
trusteeship,  it  seems  to  me  incompatible  with  such  a  conclusion  to 
hold  that  the  statute  in  question  will  begin  to  run  upon  the  vaca- 
tion of  his  office  by  the  manager,  because  such  act  has  not  changed 
the  essential  nature  of  the  transaction,  for  the  right  of  the  depositor 
remains,  as  before,  a  purely  equitable  one,  which  he  cannot  enforce 
in  a  court  of  common  law.  And  it  is  the  accrual  of  the  right  of 
action  at  law  which  calls  the  statute,  by  force  of  its  own  terms, 
into  play.  Lapse  of  time  therefore  is  not  an  absolute  bar  to  an 
equity  of  this  nature,  but  lapse  of  time  is  often  a  strong,  and  some- 
times a  conclusive  circumstance  in  the  administration  of  the  law  of 
equity.  Sir  John  Romilly,  sitting  as  master  of  the  rolls,  in  the 
case  of  Williams  y.  Page,  24  Beav.  654,  6G1,  in  which  a  bill  had 
been  filed  in  behalf  of  shareholders  against  the  managers  of  a  rail- 
way company,  places  this  subject  in  what  I  deem  its  true  light. 
He  says:  ^'The  managing  committee  of  a  projected  railway  com- 
pany are,  as  well  as  the  directors  of  the  company  after  its  formation, 
not  the  mere  agents  of  the  stockholders,  but  their  trustees,  and 
liable  to  account  as  such.  The  trust,  no  doubt,  is  a  peculiar  one, 
but  such  as  it  is  they  have  undertaken  to  discharge  the  duties  of  it, 
and  they  must  be  responsible  for  the  due  performance  of  them.  In 
my  opinion  all  principle  and  all  authority  point  one  way  on  this 
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subject,  and  I  should  consider  myself  wasting  public  time  byenan* 
ciating  and  enforcing  elementary  principles,  which  are  familiar  to 
every  one  cognizant  of  legal  matters,  if  I  were  to  enlarge  upon  this 
subject.  Still,  the  nature  of  the  trust  is  such  that  I  should  con- 
sider time,  although  not  a  bar  by  statute,  a  very  material  ingredient 
in  such  a  transaction,  And,  having  regard  to  the  discretion  which 
courts  of  equity  have  always  exercised  upon  this  subject,  and  which, 
in  part,  forms  an  important  branch  of  equity  itself,  I  should  think 
a  court  of  equity  would  refuse  relief  to  stockholders,  and  decline 
to  decree  such  general  account  against  persons  so  situated,  who 
had.  three  or  four  years  before,  rendered  their  accounts,  divided 
the  money  in  their  hands,  and  this  without  meeting  with  any  com- 
ment or  remonstrance  on  the  part  of  the  shareholders."  It  will  be 
observed  from  this  extract  that  the  distinguished  master  of  the 
rolls  treats  as  a  matter  entirely  settled  the  relationship  of  the 
directors  to  the  shareholders  as  constituting  the  fonner  a  trustee, 
and  declares  that  to  the  equities  arising  between  them  the  statute 
of  limitations  is  not  applicable  as  a  bar. 

In  the  light  of  the  principles  thus  enunciated  let  us  then  look 
at  the  substantial  statements  of  this  bill,  with  a  view  to  ascertain 
whether  they  do  not  show  a  delinquency  in  official  duty  which, 
if  admitted,  will  establish  the  liability  of  these  managers,  as  claimed 
by  the  receiver. 

I  will  first  turn  my  attention  to  the  loans  alleged  to  have  been 
made  on  personal  security. 

The  bill  states  specifically  the  names  of  a  number  of  persons  to 
whom  such  loans  on  mere  personal  security  were  made,  giving  the 
amounts  and  dates  of  the  notes  so  taken.  These  transactions 
covered  the  entire  period  of  the  business  of  the  bank  until  it  was 
closed  by  the  Court  of  Chancery  under  the  insolvency  proceeding. 
The  notes  thus  designated  were  uncollectible  on  account  of  the 
pecuniary  irresponsibility  of  the  makers  of  them.  There  is  a  further 
charge  that  John  Halliard,  the  president,  between  the  years  187*^ 
and  1878,  both  inclusive,  withdrew  from  the  funds  of  the  bank  on 
his  own  checks  or  notes,  vanous  sums  of  money  amounting  to  over 
111,000,  and  that  m  the  year  1872  he  withdrew  and  applied  to  his 
own  use  the  further  sum  of  120,000,  to  secure  which  he  subse- 
quently gave  a  mortgage,  which  was  not  solid  security.  The  bill 
states  that  this  last  transaction  took  place  without  the  knowledge 
of  the  managers,  at  the  time  it  occurred. 
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The  chancellor  in  his  opinion  says,  and  I  think  the  view  is  alto- 
gether indisputable,  ''that the  provisions  and  restrictions  of  the 
charter  must  be  regarded  as  clear  evidence  of  the  design  of  the 
legislature  to  prohibit  the  investment  of  the  funds  of  the  bank  on 
personal  security  merely,  and  especially  without  any  security  at  alL 
The  intention  is  all  the  more  manifest  when  the  nature  of  the 
institution  is  considered —  that  it  was  a  savings  bank,  designed  to 
benefit  the  public  by  acting  as  the  custodian  of  the  savings  of  per- 
sons of  small  meanst  to  invest  them  safely  for  the  advantage  of  the 
depositors.*' 

Here  then  is  presented  a  clear  and  palpable  violation  of  duty  on 
the  part  of  these  managers  or  some  of  them.  The  inquiry  there- 
fore arises,  do  not  these  statements  of  the  bill  show,  until  explained, 
a  responsibility  in  all  the  defendants  for  the  losses  thus  arising? 

The  argument  upon  this  point  in  favor  of  these  defendants,  was 
two- fold:  First,  that  all  but  an  inconsiderable  portion  of  these 
investments  was  barred  by  the  statute  of  limitations;  but  we  have 
seen  that  such  position  is  untenable;  and  in  the  second  place,  it 
was  urged  that  it  was  only  the  committeemen  who  made  these  loans 
who  were  the  responsible  parties.  Bat  this  latter  position  is  I 
think  as  untenable  as  the  former..  These  illegal  loans  ran  through 
a  long  period '  of  years,  and  represented  large  sums  of  money;  and 
it  is  perfectly  obvious  that  it  was  the  settled  practice  in  this  busi- 
ness to  make  them  in  this  form,  and  it  is  consequently  an  inference 
absolutely  necessary  from  the  facts  as  presented,  that  the  managers 
as  a  body  knew  of  such  practice.  If  during  the  lon^  continuanciB 
of  this  practice,  these  officers  never  discovered  its  existence  or  knew 
that  their  president  from  time  to  time  drew  out  of  the  bank  on  his 
own  checks  and  notes  these  large  sums  of  money,  it  seems  to  me 
that  prima  facie  such  want  of  knowledge  would  be  of  itself  and 
until  explained  very  clear  proof  of  gross  negligence  on  their  part. 
It  does  not  seem  to  me  that  it  was  possible  that  these  officials,  if 
they  faithfully  discharged  the  functions  of  their  office,  could  have 
failed  to  become  acquainted  with  these  transactions,  and  I  have  no 
idea  that  it  is  the  business  of  this  court  to  draw  improbable  deduc- 
tions from  the  statements  of  this  bill,  in  order  to  shield  these  de- 
fendants from  answering  it.  And  I  entirely  repudiate  the  notion 
that  this  board  of  managers  could  leave  the  entire  affairs  of  this 
bonk  to  certain  committeemen,  and  then  when  disaster  to  the  inno- 
cent and  helpless  cestuis  quetrustent  ensued,  stifl  >  ?tl]  v^oninlaints 
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of  their  neglects  by  saying,  ''we  did  not  do  these  things  and  we 
know  nothing  about  them.''  Plainly  such  was  not  the  opinion  of 
Lord  Hardwigkb,  when,  in  the  case  of  CharitabU  Corporation  r. 
Sutton,  2  Atk.  400,  he  said  :  *^  Committeemen  are  most  properly 
agents  to  those  who  employ  them  in  the  trust,  and  who  empower 
them  to  superintend  and  direct  the  affairs  of  the  corporation.  If 
some  persons  are  guilty  of  gross  negligence,  and  leaye  the  manage- 
ment entirely  to  others,  they  may  be  guilty  by  this  means  of  the 
breaches  of  trust  that  are  committed  by  others."  As  matters  are 
now  present  before  this  court,  I  think  these  defendants  mast  be 
charged  with  knowledge  of  the  systematic  doing  of  these  illegal 
sets. 

And  in  the  next  place  in  my  opinion  the  same  inference  must 
obtain  for  present  purposes,  with  respect  to  that  long  series  of 
improper  and  illegal  loans  alleged  to  have  been  secured  by  mort- 
gages on  property  of  insufficient  value.  Many  of  these  instances 
show  a  gross  neglect  of  duty  by  the  oflScers  of  the  bank,  and  con- 
stitute Tery  flagrant  violations  of  the  requirements  of  the  charter. 
It  may  be  that  these  transactions  were  kept  by  the  committeemen 
engaged  in  them  from  the  knowledge  of  the  other  managers,  but 
as  the  facts  now  appear  there  can  be  no  such  inference  in  their 
exoneration.  The  misconduct  in  question  was  manifested  in  fre- 
quent glaring  instances,  and  it  is  not  easy  to  imagine  how  they  or 
some  of  them  failed  to  be  discovered  by  these  boards  of  managers, 
on  the  supposition  which,  in  their  favor  the  law  will  make,  that 
they  exercised  their  office  in  this  respect  with  a  reasonable  degree 
of  vigilance.  The  neglectful  acts  in  question  cannot  be  regarded 
by  the  court  as  isolated  instances,  for  they  run  through  the  whole 
period  of  the  life  of  this  institution,  and  thus  evince  a  systematic 
and  habitual  disregard  of  the  directions  of  the  company's  charter, 
and  a  very  striking  indifference  with  regard  to  the  security  of  the 
money  held  in  trust  by  them.  The  remarks  of  Lord  HATHBBLYy  in 
deciding  the  case  of  Land  Oredit  Company  of  Ireland  v.  Lord  Far- 
moy,  L.  R.,  5  Gh.  App.  763,  770,  are  so  pertinent  to  this  subject, 
and  as  I  think  so  clearly  define  the  legal  rule  that  in  such  cases 
should  be  applied,  that  I  deem  it  well  to  quote  them  at  length  : 
**  I  am  exceedingly  reluctant,"  says  the  eminent  chancellor,  ^  in 
any  way  to  exonerate  directors  from  performing  their  duties,  and  I 
quite  agree  that  it  is  their  duty  to  be  awake,  and  that  their  being 
asleep  would  not  exempt  them  from  the  consequences  of  not  attend- 
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ing  to  the  business  of  the  company.  It  appears  that  under  the  trust 
deed  they  had  the  power  of  making  loans^  and  the  power  of  ap- 
pointing a  committee  to  whom  they  might  delegate  all  the  power 
they  thought  proper,  and  that  in  fact  a  committee  was  appointed , 
called  the  executive  committee,  and  that  the  fuoctions  of  the  direc- 
tors were  transferred  to  this  committee,  so  far  as  regarded  proposals 
for  business  and  for  loans  and  other  matters.  The  committee  from 
time  to  time  reported  to  the  directors,  and  the  directors  had  a  right 
to  ask  proper  questions,  and  to  decide  thereon  according  to  their 
•discretion;  and  the  directors  must  be  tried  as  any  other  trustees 
accused  of  neglecting  their  duties."  Resorting  to  these  principles, 
as  properly  applicable  to  the  situation  of  affairs  as  made  apparent 
on  the  face  of  this  bill,  it  does  not  seem  reasonable  to  declare  that 
the  defendants  in  the  present  case  are  not  sufficiently  inculpated 
to  require  them  to  answer,  for  it  is  the  rational  conclusion  that 
unless  they  were,  according  to  the  expression  of  the  English 
chancellor,  '^asleep,"  they  must  have  become  aware  of  these  long^ 
continued  infractions  of  duty  on  the  part  of  their  committees.  In 
both  these  repects,  that  is,  on  the  subjects  of  these  illegal  loans  on 
mere  personal  security  and  on  scanty  real  estate,  an  answer  is  due 
from  these  officers. 

[Minor  matters  omitted.] 

The  decision  below  should  be  reversed,  and  a  decree  made  in  favor 
of  the  receiver  on  all  the  demurrers. 

Decree  unanimeuelg  reversed. 


HOFFKAK  V.  OhAKBERLAIK. 
(ION.  J.Bq.  C188t«w.]«3.> 

BamegeB'^meaewre  of,  onfafk^e  of  title  to  chattel  eokL 

Where  a  siiigle  bill  of  chattels  la  sold  and  title  fails  as  to  a  portion,  the  meas- 
ure of  damages  is  the  difference  between  the  valne^  of  the  entire  quantity 
and  the  valne  of  the  remainder.     (See  note,  p.  788.) 
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P.  8.  Scgvil,  for  appellant. 

C.  A.  Bergen,  for  respondent. 

• 

Rbbd,  J.     Sarah  Chamberlain,  the  complainant  below,  together 
with  one  Amelia  B.  Ellis,  sold  to  one  Mary  W.  Miller  (now  Hoff- 
man) certain  homestead  famitore  for  the  sum  of  11,800.    A  part 
of  the  property  sold  belonged  to  Mrs.  Chamberlain  and  a  part  to 
Mrs.  Ellis.    It  was  paid  for  in  the  following  manner :  1500  in  cash 
were  paid  to  Mrs.  Ellis,  and  to  her  were  given  also  two  notes  of 
1150  each  and  one  note  of  $100.     To  Mrs.  Chamberlain  were  given 
nine  $100  notes.     All  of  Mrs.  Ellis'  notes  are  paid.     Three  of 
the  Chamberlain  notes  are  paid,  leaving  still  unpaid  six  of  the 
notes  given  to  her.     At  the  time  these  notes  were  given  a  chattel 
mortgage  was  executed  to  Mrs.  Chamberlain  to  secure  all  these  notes 
to  the  amount  of  $1,300.    Mrs.  Chamberlain  filed  her  biU  to  fore- 
close this  mortgage.     The  defense  to  it  is  that  some  of  the  articles 
sold  did  not  belong  to  either  Mrs.  Ellis  or  Mrs.  Chamberlain.     All 
the  articles  to  which  title  is  alleged  to  have  failed  were  sold  as 
the  property  of  Mrs.  EUis  and  all  the  notes  given  to  her  have  been 
paid.     Only  the  remaining  six  notes  given  to  Mrs.  Chamberlain  are 
outstanding,  and  it  is  as  security  for  tho  payment  of  these  that  the 
chattel  mortgage  is  being  foreclosed.     If  this  transaction  is  to  be 
treated  as  involving  two  sales,  with  a  distinct  consideration  for  each^ 
then  there  is  no  defense  to  the  present  suit. 

The  failure  of  title  to  Mrs.  Ellis'  goods  could  not  affect  the  oon- 
sideration  paid  to  Mrs.  Chamberlain  under  a  distinct  contract 
Upon  a  consideration  of  all  the  circumstances  surrounding  the  sale, 
I  think  the  affair  was  understood  to  be  a  single  transaction,  in  which 
all  these  household  goods  were  sold  for  a  single  price.  The  two 
ladies  who  sold  were  relatives  and  had  been  intimately  connected 
in  business. 

They  desired  to  sell  ail  the  fnmituid  to  one  person.  The  values 
which  they  fixed  for  the  separate  articles  were  for  the  purpose  of 
determining  their  separate  interests  in  the  consideration. 

The  notes  were  made  in  part  to  one  and  in  part  to  the  other 
vendor  for  the  purpose  of  convenience. 

The  chattel  mortgage  was  given  to  secure  all  the  notes  without 
refgard  to  whom  they  were  payable.  So  far  as  the  purchaser  felt 
concerned  in  the  affair  all  she  wished  was  to  get  all  the  furniture  '* 
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it  Stood  in  the  house.  She  was,not  conoemed  in  the  proportion  of 
interest  in  the  entire  stock  so  long  as  she  got  the  title  to  it  at  alL 

The  price  was  agreed  upon,  not  in  yiew  of  any  part  but  of  the 
whole  lot.  Tho  consideration  was  single^  in  which  both  vendors 
were  jointly  concerned,  and  both  Tenders  were  equally  responsible  for 
any  defect  in  the  title  to  the  goods  sold  for  which  this  consideration 
passed. 

In  whac  articles  was  tnere  a  failure  of  title  ? 

It  is  claimed  that  title  failed  to  a  portion  of  the  goods  wnich  Mrs. 
Ellis  had  bought  of  a  Mr.  Hutchins,  and  which  Mr.  Hntchins 
recovered  of  Mrs.  Chamberlain  by  an  action  of  replevin.  It  appears 
however  that  the  replevin  suit  against  Mrs.  Chamberlain  was  unde- 
fended, no  notice  having  been  given  to  Mrs.  Ellis  or  Mrs.  Hoffman 
of  the  pendency  of  the  action.  Kor  does  the  evidence  in  this  case 
show  that  Mrs.  Ellis  had  no  title  to  those  articles.  I  think  that  she 
had,  and  that  the  transaction  by  which  she  got  possession  of  the 
articles  was  a  sale  and  not  a  bailment,  and  although  she  had  not 
paid  for  them  she  could  and  did  pass  a  title  to  Mrs.  Chamberlain 
upon  which  she  could  have  successfully  stood  in  a  defense  to  a 
replevin  suit.  The  remaining  articles  in  which  there  was  an  alleged 
failure  of  title  were  the  three  Baltimore  heaters.  As  to  these  it 
appears  that  they  belonged  to  the  landlord  of  Mrs.  Ellis.  Although 
she  put  one  in  the  rented  premises,  the  arrangement  by  which  this 
was  done  contemplated  that  it  should  remain  there  after  the  ter- 
mination of  the  lease.  The  other  two  were  placed  in  the  house  by 
the  landlord.  In  respect  to  these  heaters  neither  of  the  vendors 
to  Mrs.  Chamberlain  had  title  and  there  should  be  a  deduction  from 
the  amount  due  upon  the  six  outstanding  notes  for  this  failure  of 
tide. 

The  question  then  arises  what  is  the  proper  measure  of  the 
deduction  to  be  allowed  ?  Perhaps  no  feature  relating  to  the  sale 
of  chattels  has  been  so  little,  and  so  unsatisfactorily  dismissed  and 
determined  in  previous  adjudications  as  this.  It  seems  to  be  the 
settled  doctrine  in  the  English  courts  that  where  there  is  a  failure 
of  title  to  all  the  chattels  sold,  the  purchaser  can  treat  the  transac- 
tion «s  presenting  an  instance  of  an  entire  failure  of  consideration 
and  may  sue  for  the  money  paid.  Eichhoh  v.  Bannister^  17  C.  B. 
(N.  S.)708. 

There  is  however  no  case  decided  in  their  courts  that  holds  that 
the  right  of  a  purchaser  is  limited  to  ii  reoovery  of  this  sum  in  an 
Vol.  LIU  —  99 
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action  brought,  not  for  the  money  paid  but  for  a  breach  of  the 
ranty  of  title.  The  rule  is  entirely  settled  that  for  a  breach  of 
covenant  for  title  to  real  property  the  measure  .of  damages  is  the 
consideration  paid  and  the  interest  upon  such  sum.  This  rale, 
early  settled  in  the  English  courts^  is  the  rule  in  this  and  many 
other  States. 

This  rule  has  aiso  oeen  adopted  in  many  States  in  this  oouafcrf 
as  equally  applicable  to  breaches  of  the  warranty  of  title  to  personal 
property.  The  following  cases  display  the  extent  to  which  this  rale 
has  been  adopted:  Uod  ▼.  Wheattey,  30  Miss.  181;  Warey.  WeaUh- 
mdl,  2  McCord,  413  ;  WoodY.  Wood,  1  Mete.  (Ey.)  512 ;  Critimi- 
dm  T.  Posey,  1  Head,  311 ;  EUis  ▼.  Ooaney,  7  J.  J.  Marsh.  Ill ; 
Artur  V.  Moss,  1  Oreg.  193  ;  Ghss  v.  Dysant,  31  Tex.  186. 

A  perusal  of  the  opinions  in  these  cases  and  the  reasons  given 
for  the  adoption  of  this  rule  in  the  sale  of  chattels  is  not  calculated 
to  yindicate  the  wisdom  of  the  rule. 

This  doctrine,  so  far  as  it  is  applicable  to  breaches  of  the  coTe- 
nants  in  real  conyeyances,  rests  upon  grounds  which  appertain  to 
the  character  of  real  estate.  The  reason  for  the  adoption  of  this 
rule  in  this  class  of  actions  is  set  forth  at  length  by  Kent  in  the 
leading  case  of  SteuUs  y.  Ten  Byek,  3  Gai.  Oas.  Ill  ;  s.  c,  2  Am. 
Dec.  254. 

The  rule  is  an  exception  to  the  general  principle  which  underlies 
the  measure  of  damages  for  breaches  of  contract,  namely,  the 
standard  of  compensation.  This  latter  rule  applies  to  actions  for 
breaches  of  warranties  of  quality  in  the  sale  of  chattels  to  its  full 
extent.  In  what  respect  the  loss  resulting  from  a  breach  of  the 
warranty  of  title  differs  from  that  resulting  from  a  breach  of  the 
warranty  of  quality  in  dealing  with  personal  property  is  difficult  to 
conceiye.  Outside  of  the  yice  of  extending  an  exception  to  a  general 
rule  in  any  eyent,  there  appears  to  be  no  reason  why  the  rule  of 
recoyery  should  not  be  uniform  in  actions  upon  both  kinds  of  war- 
ranties. Nor  do  the  cases  in  which  the  exceptional  rule  applicable 
to  damages  for  breaches  of  real  coyenants  has  been  extended  to 
warranties  of  title  to  chattels,  in  my  judgment,  present  any  reason 
for  such  prejudicial  action.  In  nearly  all  of  these  cases  Uiex|ues- 
tion  arose  in  States  when  and  where  slavery  preyailed,  and  was  in 
respect  to  breaches  of  warranty  of  title  to  slaves.  The  reason  stated 
in  many  of  the  cases  for  the  adoption  of  the  rule  was  the  precarious 
and  fluctuating  character  of  that  kind  of  property.     In  other  cases 
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the  oonrt  is  conteot  with  the  citation  of  the  early  case  of  ArtMironff 
T.  P$rejf,  5  Wend.  535,  as  the  authority  for  the  rale. 

In  regard  to  the  latter  cases,  it  may  be  remarked  that  the  r:iile  is 
drawn  from  a  remark  of  the  judge  who  delivered  the  opinion  in 
that  case,  in  a  single  sentence,  unsupported  by  authority  or  reason. 
And  ttiis  remark  was  made  in  the  face  of  the  result  in  the  previoii9 
case  of  BlasdaU  v.  Babcock^  1  Johns.  517,  in  which  there  was  a  re- 
covery of  the  value  of  the  horse  and  costs. uppn  a  warranty  of  title. 
The  matter  actually  decided  in  the  case  of  Armstrong  v.  Percy,  was 
that  where  an  action  had  been  brought  against  the  purchaser,  by 
the  real  owner,  who  was  not  the  vendor,  the  purchaser  could  recover 
from  the  vendor  the  money  paid,  besides  the  costs  of  the  suit,  which 
he  was  obliged  to  defend.  There  was  no  suggestion  that  the  rule 
controlling  in  this  respect  an  action  for  breach  of  this  kind  of  war- 
ranty differed  fi*om  the  rule  in  actions  upon  other  kinds  of  warran- 
ties. The  cases  cited,  namely,  Ouriis  v.  ffamiay,  3  Esp.  82f  Cos- 
wstt  V.  Coare.  1  Taunt.  566;  Lewis  v.  Peake,  7  Taunt.  153,  were  all 
actions  for  breach  of  warranty  of  quality,  and  the  measure  of  dam- 
ages in  these  cases  was  shown  to  have  been  dependent  upon  the 
pleadings.  In  the  first  two  of  these  cases  no  special  damages  were 
set  out  in  the  declaration,  and  there  was  nothing  but  the  amount 
of  the  consideration  to  show  what  was  lost,  so  that  was  ruled  to  be 
the  measure  of  damages.  In  the  last  case  the  claim  for  damages 
having  been  broader,  it  was  permitted  to  the  plaintiff  to  recover,  in 
addition  to  this,  the  costs  of  a  suit  against  him  by  his  vendee,  to 
whom  he  had  sold  with  a  similar  warranty. 

There  is  nothing  in  the  matter  decided  in  the  case  of  Annsiroiig 
V.  Percy,  which  fixes  as  a  rule  that  for  the  present  kind  of  warran- 
ties the  measure  of  damages  is  limited  to  the  consideration  paid,  at 
interest.  The  rule,  I  think,  in  all  actions  of  this  kind  is  compen- 
sation. Where  no  special  damages  are  set  forth,  the  measure  of 
the  loss  is  the  value  of  the  property  purchased;  and  where  there  is 
no  evidence  of  value  but  the  consideration  paid,  that  will  be  taken 
as  the  standard  of  value.  Where  there  is  a  failure  of  title  to  a  part, 
or  inferior  title  only  is  sold,  the  loss  is  the  difference  between  the 
property  as  conveyed  and  its  value  had  the  title  been  as  warranted. 

In  support  of  the  view  that  this  general  rule  applicable  to  dam- 
ages appertains  to  actions  upon  breaches  of  warranties  of  title  to 
d^ttek,  are  the  cases  of  Orose  v.  Hennessey,  13  Allen,  389;  Row- 
kind  V.  Shetton,  25  Ala.  217;  and  the  text  of  Mr.  Sedgwick,  Meas.  of 
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Dam.  284.  My  opinion  is  that  there  should  be  a  dedaction  in  this 
case  of  the  difference  between  the  valne  of  the  entire  lot  of  chattels 
sold  and  the  valne  of  the  lot  without  the  heaters.  The  only  eW- 
dence  of  the  value  of  the  entire  lot  is  what  it  was  sold  for,  namely, 
11,800.  The  evidence  in  regard  to  the  value  of  the  heaters  fizei 
their  value  at  about  $200. 

Adopting  these  values,  there  should  be  a  deduction  of  the  latter 
sum  from  the  notes,  and  as  of  the  date  of  the  sale,  leaving  due  t400 
with  interest. 

The  decree  should  be  reversed. 

Dmsrm  unaniminuily  renmrgsd, 

NoTB  BT  THB  Rbfortbr. — In  Atm&trong  ▼.  Percy,  5  Wend.  085;  >Iarct,  J^ 
said:  "  Where  the  action  ia  on  a  warranty  of  title,  the  damage  which  natur- 
ally resulta  to  the  purchaser  is  the  yalue  of  the  article  which  he  loses  bj  the 
failure  of  the  title,  or  the  price  he  has  paid  for  it.  In  the  cases  of  OurtU  ▼ 
Hannay,  8  Esp.  88,  and  CoitoeU  v.  Coare,  1  Taunton,  586,  no  special  damages 
were  set  forth  in  the  declaration;  the  measure  of  damages  therefore  in  those 
cases  was  the  price  paid  for  the  article;  but  in  the  case  of  LewU  t.  PeaJU,  7 
Taunton,  153,  the  declaration  assigned  as  special  damage,  occasioned  bj  the 
breach  of  the  warranty,  that  the  plaintiff  confiding  in  defendant's  warranty, 
resold  the  horse  with  warranty,  and  was  thereby  subjected  to  pay  £88  as  costs, 
besides  the  price  of  the  horse.  Having  given  notice  to  the  defendant  tliat  he 
was  prosecuted  on  his  warranty,  and  offered  him  the  option  to  defend  (which 
was  not  accepted),  the  plaintiff  was  allowed  to  recover,  in  addition  to  the  price 
of  the  horse,  the  costs  which  he  was  subjected  to  pay.  The  principle  of  that 
case  is  probably  correct;  but  it  may  well  be  doubted  whether  the  plaintiff  here 
has  brought  himself  within  it.**  Of  this  case  Sedgwick  says  (1  Meas.  Dam. 
marg.  p.  294),  *'  the  court  here  appears  to  have  lost  sight  of  the  principle  laid 
down  in  the  cases  already  cited,  that  the  recovery  should  be  estimated,  not  by 
the  price  paid,  but  by  the  real  value."  This  however  seems  to  overiook  Judge 
Marcy*8  alternative,*'  the  value  of  the  article,*'  "  or  the  price  paid." 

In  Case  v.  Hall,  24  \Vend.  102;  s.  c,  85  Am.  I>ec  605,  and  Burt  v.  Dewey. 
81  Barb.  540,  where  the  measure  sanctioned  was  the  price  paid,  with  interest, 
the  actions  were  in  form  for  the  price  paid,  and  in  the  latter  Armeirong  t. 
Percy,  was  cited,  and  in  no  way  criticised. 

In  Wilkinson  v.  Femee,  24  Penn.  St.  190,  where  fixtures  in  a  shop  were  sold 
by  the  landlord,  at  a  price  much  beyond  their  value,  the  purchaser,  on  failure 
of  title,  was  allowed  to  recover  the  sum  paid  Amutrong  v.  Percy  was  fol- 
lowed in  Rofdand^e  Exrs.  v.  ShelUm,  25  Ala.  (S.  S.)  217,  and  John$onY,  Meyefi 
Exr,,  84  Mo.  255,  slave  cases. 

In  Ware  v.  WetheraU,  2  McCord,  418,  a  slave  case,  the  question  was  examined 
with  great  care,  and  the  price  rule  was  adopted.  The  court  said:  "  It  sounde 
well  to  say,  if  a  man  be  deprived  of  (1,000  worth  of  property  by  a  defect  in 
his  title,  that  he  who  sold  should  be  compelled  to  make  it  up.     But  I  ask,  if 
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it  is  not  increasing  the  calamities  of  life  to  make  men  answerable  for  that 
which  the  most  consommate  wisdom  and  incorruptible  integrity  cannot  goard 
against  ?  Ought  it  not  rather  to  be  regarded  as  one  of  those  incidents  which 
are  common  to  the  lot  of  men  f  •  •  *  I  would  ask  if  it  can  be  believed 
that  a  man,  who  seventeen  years  ago  received  £25  for  a  negro  girl,  could  have 
imagined  that  he  now  would  be  called  on  to  respond  in  damages  to  the  amount 
of  $10»000?  or  if  that  rule  can  be  considered  as  a  rule  of  Justice  which  shall 
compel  him  to  do  so  ?  And  this  is  not  a  fictitious  case.  *  *  *  But  I  con- 
fess that  I  have  thought  it  a  slander  on  any  system  of  jurisprudence  to  charge 
it  Idth  such  monstrous  abeuTdity." 

In  Atkins  v.  Hodtey,  8  Thomp.  Cook,  822,  the  price  paid  was  held  the  measure. 
"It  restfs  upon  the  principle  that  a  man  is  entitled  to  recover  back  money  be 
has  parted  with  upon  a  consideration  which  has  failed." 

Sutherland  (2  Meas.  Dam.  418) says:  "A  los^  of  the  property  through 
a  want  of  title  is  precisely  the  same  to  the  vendee  as  a  loss  of  it  because  the 
vendor  fails  to  deliver,  and  the  vendor  is  equally  the  cause  of  the  loss  in  either 
ease  by  violating  his  contract  The  value  of  the  property  at  the  time  the  ven- 
dee has  been  dispossessed  has  been  held  to  be  the  measure  of  damages. 
Generally  however  the  measure  has  been  stated  to  be  the  purchase-money  and 
iiitereet;  thus  adopting  the  same  rule  that  is  applied  generally  in  estimating 
the  damages  for  breach  of  oovenants  of  title  to  real  estate."  ... 

In  Or&se  v.  JEKnunsfMy,  18  Allen,  889,  the  measure  is  held  to  be  the.vabie., 
"  The  diflerenoe  in  value  between  that  which  the  defendants  did  convey,  and 
that  which  they  covenanted  that  they  conveyed  would  be  the  exact  measure  of 
the  plaintiff's  loss  by  the  breach  of  the  covenant.  The  rules  which  belong  to 
the  oovenants  of  seisin  and  warranty  in  conveyance  of  real  property  have  no 
application." 

In  Dabovieh  v.  Emerie,  12  Ckl.  171,  the  court  said;  **  The  measure  of  daifl- 
ages  was  the  injury  done,  which  was  the  loss  of  the  pears.  The  value  of  these 
was  the  standard  of  recovery."  The  same  rule  was  adopted  in  MaHeU  v.  OUvrp^ 
20  Ark.  251. 

In  KingAwry  v.  SmiUh,  18  N.  H.  109,  an  action  against  the  true  owner  from 
which  the  plaintiff  had  obtained  the  chattel  by  fraud,  it  was  held  that  the 
measure  was  the  value,  and  that  the  costs  of  defense  were  also  a  proper  item 
of  damages.  The  court  review  many  authorities,  most  of  them  as  to  real 
estate,  and  remark  on  AnnttTong  v.  Peck:  **  No  such  question  was  made  in 
either  of  those  cases"  (i.  e.,  those  dted  in  Armdrang  v.  Peck),  **  and  no  reason 
is  assigned  for  the  opinion,  except  that  such  costs  had  not  before  been 
allowed."  They  conclude.  *'The  principle  deducible  from  the  cases  dted 
would  seem  to  be,  that  the  grantee  in  an  action  upon  a  covenant  of  warranty, 
express  as  in  a  deed,  or  implied  as  upon  the  sale  of  personal  property,  is  enti- 
tled to  recover  as  part  of  his  damages  sustained  by  reason  of  the  failure  of  the 
title  conveyed,  the  reasonable  and  necessary  expenses  incurred  in  a  proper 
course  of  legal  proceedings  for  the  ascertainment  and  protection  of  his  rights 
under  the  purchase,  as  well  as  a  reasonable  compensation  for  his  trouble  and 
•zpense  to  which  he  may  have  been  put  in  extinguishing  a  paramount  title." 

In  Brown  v.  PUree,  97  Mass.  46.  an  action  on  an  implied  warranty  of  title 
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of  chattels.  It  was  held  that  a  btma  flde  aeoond  parehaaer  maj  reoover  framthe 
seller  the  Talne  of  the  chattels  reclaimed  from  bim  bj  a  prior  purehaBer,  who 
having  procured  the  sale  to  himself  bj  fraad»  has  obtained  possessioD  of  put 
thereof,  the  vendor  having  done  nothing  to  disaffirm  sach  prior  parchaser's 
title  on  the  ground  of  fraad. 

In  Brawn  v.  Woodi,  8  Cold.  183,  the  valne  measare  was  adopted.  The  cout 
review  Armtirong  v.  Peekt  qnoting  Mr.  Sedgwick's  criticism  of  it  with 
approval,  and  condnde:  '*As  to  the  measure  of  damages  there  seems  to  be 
some  conflict  of  authority;  but  we  hold  that  If  the  vendor  impliedly,  and 
falsely,  fraudulently  and  deceitfully  warranted  the  title  to  the  oolt,  the  venctoe 
upon  the  recovery  of  the  same  or  the  value  thereof  by  one  having  the  superior 
title  is  entitled  to  recover  from  the  vendor  the  damages  which  he  has  sustained 
by  reason  of  such  false,  fraudulent  and  deceitful  warranty;  and  the  damagea 
thus  snsUdned  in  this  case  are  the  value  of  the  colt  at  the  time  it  was  repley. 
idd,  and  all  costs  necessarily  expended  by  him  in  the  reasonable  defense  of 
thd  title.  This  seems  to  ns  to  be  in  aooordaaoe  with  sound  principles  of  reason 
and  Justice." 

After  examining  all  the  conflicting  authorities  we  are  satisfied  that  the  rule 
dedudble  from  them  is  that  of  the  principal  case,  namely,  that  the  true  meas- 
ure is  the  value  unless  that  is  less  than  the  price  paid,  and  then  it  is  the  price 
paid  and  interest  and  easts;  and  where  there  Is  na  evidflnoeof  value,  the  pries 
pild  eoiitrolk 
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Ortminallaw — murder — tterdict  of  higher  degr&e  an  $eoond  trial 

€hk  an  indictment  for  murder  in  the  first  degree  the  defendant  was  found 

.guilty  in  the  second  degree.     He  appealed  and  got  a  new  trial,  and  then 

pleaded  former  acquittal  of  murder  in  the  first  degree.    The  plea  was  held 

bad,  and  on  the  second  trial  he  was  found  guiltj  in  the  first  degree.    BM 

▼aUd. 

pONVIGTION  of  murder.     The  opinion  states  the  case. 

C.  E.  Magoon  and  0.  P.  Mason,  for  plaintiff  in  error. 

Wittiam  LeesBy  attorney-general^  and  J  B.  Strode,  distriot 
attorney,  for  State. 

Rbb8B>  J.  The  plaintiff  in  error  was  indicted  by  the  grand  jury 
of  the  February  term,  1882,  of  the  District  Court  of  Lancaster 
county.  There  was  but  one  count  in  the  indictment.  The  crime 
charged  was  murder  in  the  first  degree.  A  trial  was  had  at  the 
following  May  term  of  court,  which  resulted  in  a  conviction  of 
murder  in  the  second  degree.  Plaintiff  in  error  then  brought  the 
cause  into  the  Supreme  Oourt,  where  the  judgment  of  the  Distnct 
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Court  was  reversed  and  a  new  trial  ordered.  See  BohanauY,  Siak, 
15  Neb.  209.  A  change  of  venue  was  then  taken  by  which  the 
place  of  trial  was  removed  from  Lancaster  to  Otoe  county.  On  the 
second  trial  the  jury  found  him  guilty  of  murder  in  the  firstdegree. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  the  court 
imposed  upon  him  the  penalty  of  death.  He  now  proeecutes  error 
in  this  court. 

Prior  to  the  commencement  of  the  last  trial  the  plaintiff  in  error 
filed  in  the  District  Court  a  plea  of  former  acquittal  of  the  charge 
of  murder  in  the  first  degree.  This  plea  contained  a  recital  of  the 
facts  of  the  previous  trial  on  the  same  indictmeut,  and  the  con- 
viction thereon  of  murder  in  the  second  degree  and  his  sentence  to 
the  penitentiary  for  life.  To  this  plea  the  State  made  answer, 
alleging  that  the  plea  ought  not  to  be  sustained  for  the  reason  that 
on  defendant's  own  motion  the  verdict  and  judgment  were  set  aside 
and  a  new  trial  granted.  Plaintiff  in  error  demurred  to  this 
answer.  The  demurrer  was  overruled.  The  plea  was  held  bad 
and  the  first  trial  held  not  a  bar  to  a  prosecution  for  murder  in  the 
first  degree,  as  charged  in  the  indictment. 

During  the  progress  of  the  trial  plaintiff  in  error  requested  the 
court  to  instruct  the  jury  as  follows: 

•  *'  10.  If  the  jury  find  from  the  evidence  that  at  the  May  term,, 
1882,  of  the  District  Court  of  Lancaster  county,  in  the  State  of 
Nebraska,  the  defendant  was  tried  upon  the  same  indictment  upon 
which  he  is  now  being  prosecuted,  and  upon  such  trial  was  found 
guilty  of  murder  in  the  second  degree,  and  judgment  was  rendered 
against  him  upon  such  finding,  then,  as  a  matter  of  law,  the  jury 
in  this  case  cannot  find  the  defendant  guilty  of  murder  in  the  first 
degree." 

The  court  refused  to  give  this  instruction,  but  instructed  the 
jury  as  follows  upon  that  question: 

''11.  You  should  not  be  influenced  in  the  least  by  any  thing 
that  any  other  jury  may  have  done." 

To  the  refusal  to  give  the  first  above  quoted  instruction,  and  to 
the  giving  of  the  second,  plaintiff  in  error  excepted. 

By  the  foregoing  it  will  be  seen  that  the  question  here  presented 
is,  whether  or  not  the  verdict  of  the  jury  on  the  first  trial,  finding 
plaintiff  m  etrov  guilty  of  murder  in  the  second  degree,  is  such  an 
acquittal  of  the  crime  of  murder  in  the  first  degree  as  would  protect 
and  shield  plaintiff  in  error  from  the  danger  of  a  conviction  of  the 
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higher  crime  on  tlie  second  trial,  the  verdict  and  jadgment  liaving 
been  set  aside  upon  his  own  motion  and  request.  The  question 
here  presented  is  a  new  one  in  this  State,  and  is  one  of  great 
importance.  The  question  is  not  new  in  the  sense  of  its  never 
having  been  decided  in  other  States;  but  unfortunately,  the  decisioiis 
of  the  courts  of  last  resort  in  other  States,  upon  the  question  here 
presented,  have  not  been  uniform.  The  doctrine  contended  for  by 
plaintiff  in  error  has,  to  a  greater  or  less  extent,  been  declared  by 
the  Supreme  Courts  of  Virginia,  California,  Tennessee,  Illinois, 
Michigan,  Iowa,  Mississippi,  Wisconsin,  Indiana,  Alabama,  Texas, 
Missouri  and  Arkansas.  It  is  not  deemed  necessary  to  notice  ihc 
decisions  of  all  those  States,  as  some  of  them  are  simply  dicia  and 
some  are  in  cases  dissimilar  to  the  one  at  bar,  but  we  will  notice 
the  reasoning  in  what  we  deem  the  leading  cases  U|)on  the  subject 
In  People  v.  Gilmore,  4  Cal.  376;  s.  c,  60  Am.  Dec.  620,  the 
accused  was  indicted  for  murder.  Upon  trial  the  jury  rendered  a  ver- 
dict of  guilty  of  manslaughter,  which  was  set  aside  on  the  prisoner's 
motion,  and  anew  trial  ordered.  On  the  second  arraignment  he 
pleaded  a  former  acquittaL  Chief  Justice  Murray,  in  writing  the 
opinion  of  the  court,  which  at  that  time  (18  4)  consisted  of  himself 
and  Mr.  Justice  Heydenfeldt,  argues  the  question  ut  some  length 
and  with  ability,  but  to  the  mind  of  the  writer  his  deductions  are 
not  conclusive.  From  the  opinion  1  quote  as  his  first  proposition 
as  follows:  '^  A  conviction  for  manslaughter  is  an  acquittal  of  the 
charge  of  murder,  and  the  verdict,  though  general  in  its  terms, 
must,  by  legal  operation,  amount  to  an  acquittal  of  every  higher 
offense  charged  in  the  indictment  than  the  particular  one  of  which 
the  prisoner  is  found  guilty.  The  reason  is  obvious;  if  such  were 
not  the  case  the  party  after  undergoing  punishment  for  man- 
slaughter might  be  arraigned  and  tried  again  for  murder,  notwith- 
standing he  had  been  compelled  to  answer  this  charge  upon  the 
first  trial,  and  the  jury  had  passed  upon  the  same.''  This  is 
undoubtedly  correct  so  long  as  the  verdict  of  the  jury  is  allowed  to 
stand.  It  must  be  conceded  that  until  the  accused  himself  pro- 
cures the  cancellation  of  the  verdict  the  judgment  must  be  a  com- 
plete protection  against  another  prosecution  for  the  same  crime. 
So  also  would  be  a  verdict  of  not  guilty.  But  where  the  prisoner 
upon  his  own  motion  procures  a  verdict  to  be  set  aside,  the  rule 
should  be  otherwise.  In  support  of  his  conclusion  the  learned 
writer  cites  Hart  v.  State,  25  Miss.  378,  and  quotes  as  follows: 
Vol.  Lin  — 100 
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''The  jury  in  such  a  case^  iu  contemplation  of  law^  renders  two 
verdicts.  The  one  acquitting  him  of  the  higher  crime,  the  other 
convicting  him  of  the  inferior."  It  is  quite  difficult  for  us  to  adopfr 
this  proposition.  The  verdict  in  such  case  must  be  an  entirety. 
The  prisoner  stands  charged  with  the  unlawful  killing  of  the 
deceased.  He  is  either  guilty  or  not  guilty.  If  found  guflty 
it  is  the  next  duty  of  the  jury  to  ascertain  the  magnitude  of 
this  guUt.  When  that  is  done  the  verdict  of  guilty  is  returned 
with  a  finding  as  to  the  grade  of  that  guilt  At  the  time  thb 
decision  was  made  the  Criminal  Code  of  California  contained  the 
following  section:  '^  A  new  trial  is  a  re-examination  of  the  issue  m 
the  same  court  before  another  jury  after  verdict  has  been  given. 
It  x>laccs  the  parties  in  the  same  position  as  if  no  trial  had  been 
had.  All  the  testimony  must  be  produced  anew,  and  the  former 
verdict  cannot  be  used  or  referred  to  either  in  evidence  or  in 
argument.^ 

This  section  was  not  deemed  sufficient  to  justify  the  court  in 
putting  the  prisoner  upon  his  trial  for  murder,  but  the  court  com- 
bats the  power  of  the  legislature  to  enact  such  a  law  by  the  follow- 
ing: ''  The  Constitution  of  this  State  has  provided  that '  no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense.' 
Now  if  I  am  right  that  a  conviction  for  manslaughter  is  an  acquittal 
for  murder,  it  must  follow  that  any  law  that  would  compel  a  party 
to  be  re-tried  for  murder  in  order  to  escape  the  minor  offense, 
thereby  putting  the  party  in  jeopardy,  is  in  conflict  with  this  pro- 
vision of  the  Constitution."  Thus  the  learned  judge  in  the  diacus- 
sion  of  the  case  goes  beyond  the  rulings  of  any  of  the  other  courts. 
The  Supreme  Courts  of  Kansas,  Indiana,  Kentucky,  North  Caro- 
lina, and  others,  have  not  hesitated  to  follow  such  laws  and  apply 
the  princix)lc  to  capital  cases.  And  in  California,  in  a  recent 
decision,  the  Supreme  Court  has,  to  the  mind  of  the  writer,  fully 
overruled  the  holding  in  People  v.  Gilmore.  In  People  v.  Keefefy 
65  Cal.  232,  it  is  held  that  ''on  a  plea  of  former  conviction 
under  an  indictment  for  murder,  the  fact  that  defendant  was 
convicted  of  murder  in  the  second  degree  will  not  be  a  bar  to 
a  conviction  of  murder  in  the  first  degree  on  a  re-trial."  It  is 
insisted  that  this  decision  was  made  under  a  provision-  of  the 
statute  enacted  in  1874,  which  is  as  follows:  ''  The  granting  of  a 
new  trial  places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.    All  the  testimony  must  be  produced  anew,  and  the 
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former  verdict  cannot  be  need  or  referred  to  either  in  evidence 
or  in  argament,  or  be  pleaded  in  bar  of  any  conviction  which  might 
have  been  had  under  the  indictment.''  It  will  be  observed  that  in 
essence  this  section  does  not  vary  materially  from  the  one  in  force 
at  the  time  of  the  decision  in  Peaph  v.  Oilmore.  It  can  do  little 
more  than  to  place  the  parties  '^  in  the  same  position  as  if  no  trial 
had  been  had/'  as  provided  in  the  first  act.  But  it  is  worthy  of' 
notice  that  a  careful  examination  of  the  opinion  in  Peophy.  Keefer 
fails  to  disclose  any  reference  to  the  act  of  1874.  The  decision,  by 
an  unanimous  court,  is  based  entirely  upon  another  section  of  the 
Oriminal  Code,  which  was  passed  in  185G,  which  divided  the  crime 
of  murder  into  two  degrees,  the  first  and  second.  The  section,  as 
amended  April  19,  1856,  is  as  follows: 

**  Malice  shall  be  implied  when  no  considerable  provocation,  or 
when  all  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart.  All  murder  which  shall  be  perpetrated  by  means 
of  poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing,  or  which  shall  be  committed 
in  the  perpetration  or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery,  or  burglary  shall  be  deemed  murder  of  the  first  degree;  and 
all  other  kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree;  and  the  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person  guilty  thereof,  desig- 
nate by  their  verdict  whether  it  be  murder  of  the  first  or  second 
degree;  but  if  such  person  shall  be  convicted  oh  confession  in  opien 
court,  the  court  shall  proceed,  by  examination  of  witnesses,  to  deter* 
mine  the  degree  of  the  crime  and  give  sentence  accordingly.  EVery 
person  cbnvicted  of  murder  of  the  first  degree  shall  suffer  death,  and 
every  j^erson  convicted  of  murder  of  the  second  degree  shall  suffer 
imprisonment  in  the  State  prison  for  a  term  not  less  than  teri  vear» 
and  which  may  extend  to  life.** 

The  court,  in  the  opinion  by  Judge  McKikstrt,  uses  the  follow- 
ing language:  **  The  indictment  charges  the  crime  of  murder,  and 
the  defendant  was  not  acquitted  of  murder  by  the  first  verdict  In 
dividing  the  crime  of  murder  into  two  degrees  the  legislature  recog- 
nized the  fact  that  some  murders,  comprehended  within  the  same 
general  definition,  are  of  a  less  cruel  and  aggravated  character  than 
others,  and  deserving  of  less  punishment.  It  did  not  attempt  to 
define  the  crime  of  murder  anew,  but  only  to  draw  certain  lines  of 
'distiticti6A  by  reference  to  which  the  jury  might  determine,  in  i 


796  NEBRASKA, 


Bohanan  ▼.  State. 


particalar  case^  whether  the  crime  deserved  the  extreme  penalty  of 
the  law  or  a  less  severe  punishment.  People  v.  Haun^  44  OaL  d8; 
People  V  Doyell^  48  Cal.  94.  After  the  act  of  1856,  which  divided 
the  crime  into  murder  of  the  first  and  second  degrees,  murder 
remained  and  it  still  reniains  the  unlawful  killing  of  a  human  being 
with  malice  aforethought*  Penal  Code,  187, 188.  The  malice  may 
be  express  or  implied;  the  express  intent  to  kill  or  to  commit  one 
of  the  named  felonies  may  be  afiSrmatively  established,  or  the  killing 
being  proved,  the  malice  may  be  implied,  but  in  either  case  the 
crime  is  murder.  The  fact  that  a  severer  penalty  is  to  be  imposed 
in  one  case  than  the  other  does  not  change  the  effect  of  a  previous 
conviction,  and  the  defendant  who  on  his  own  motion  secures  a  new 
trial  subjects  himself  to  a  re- trial  on  the  charge  of  murder,  whether 
the  first  verdict  was  guilty  of  murder  of  the  first  or  of  the  second 
degree.  At  the  second  trial  he  may,  if  the  evidence  justify  such 
verdict,  be  found  guilty  of  murder  of  the  first  degree.'' 

It  will  be  observed  that  the  provisions  of  the  amended  act  ol 
1856  are  very  similar  to  the  provisions  of  sections  3,  4,  and  489  of 
the  Criminal  Code  of  Nebraska,  except  that  murder  in  the  second 
degree  is  not  specifically  described.  The  sections  above  referred  to 
are  as  follows: 

Section  3.  ''If  any  person  shall  purposely,  and  of  deliberate  and 
premeditated  malice,  or  in  the  perpetration,  or  attempt  to  perpe- 
trate any  rape,  arson,  robbery,  or  burglary,  or  by  administering 
poison,  or  causing  the  same  to  be  done,  kill  another;  or,  if  any  per- 
son, by  willful  and  corrupt  perjury,  or  .by  subornation  of  the  same, 
shall  purposely  procure  the  conviction  and  execution  of  any  inno- 
cent person;  every  person  so  offending  shall  be  deemed  guilty  of 
murder  in  the  first  degree,  and  upon  conviction  thereof  shall  suffer 
death." 

Section  4.  ''  If  any  person  shall  purposely  and  maliciously,  but 
without  deliberation  and  premeditation,  kill  another,  every  such 
person  shall  be  deemed  guilty  of  murder  in  the  second  degree,  and 
on  conviction  thereof  shall  be  imprisoned  in  the  penitentiary  not 
less  than  ten  years,  or  during  life  in  the  discretion  of  the  courts" 

Section  489.  "  That  in  all  trials  for  murder,  the  jury  before  whom 
such  trial  is  had,  if  they  find  the  prisoner  guilty  thereof,  shall  ascer- 
tain in  their  verdict  whether  it  be  murder  in  the  first  or  second 
degree,  or  manslaughter,  and  if  such  person  be  convicted  by  con- 
fession, in  open  court,  the  court  shall  proceed  by  examination  of 
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witnessea,  in  open  courts  to  determine  the  degree  of  the  crimen  and 
shall  pronounce  sentence  accordingly." 

By  section  19  of  the  act  of  California,  passed  in  1850,  and  which, 
so  far  as  we  are  able  to  ascertain,  still  remains  upon  the  statute 
books  of  that  State,  murder  is  defined  to  be  ''the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  either  express  or 
implied.    *    *    *» 

In  Baldwin  y.  StaUy  12  Neb.  61,  the  then  Ohief  Juatice  Maxwell, 
in  delivering  the  opinion  of  the  court,  in  referring  to  the  indict- 
ment which  charged  in  separate  counts  the  crime  of  murder  in  the 
first  degree,  says:  ''  There  is  but  one  ofiFense  charged  in  the  indict- 
ment in  this  case,  viz. :  The  unlawful  killing  of  Allen  J.  Yokum." 
If  therefore  there  is  but  one  offense  charged  m  the  indictment  in 
the  case  at  bar — the  unlawful  killing  of  James  Cook — it  would 
seem  that  the  adjudications  of  the  State  of  Oalif  ornia  may  well  be  said 
to  sustain  the  action  of  the  trial  court  in  placing  the  plaintiff  in 
error  upon  his  trial  for  murder  in  the  first  degree. 

In  People  v.  Haun,  44  Gal.  96,  the  Supreme  Court  by  Judge 
Belghkr,  in  speaking  of  the  division  of  the  crime  of  murder  into 
two  degrees,  says:  **  In  making  the  division  the  legislature  recog- 
nized the  fact  that  some  murders  comprehended  within  the  general 
definition  are  of  a  less  cruel  and  aggravated  character  than  others, 
and  therefore  deserving  of  less  punishment.  It  also  recognized  the 
fact  that  some  murders  of  the  less  aggravated  class  are  deserving  of 
less  punishment  than  others  of  the  same  class,  and  it  accordingly 
provided  that  murders  of  the  second  degree  should  be  punished  by 
terms  of  imprisonment  depending  for  their  length  upon  the  clrcum- 
ataiioes  of  each  particular  case.  In  all  this  however  the  legislature 
did  not  intend  to  say  that  murder  of  the  second  degree  should  be 
any  thing  less  or  other  than  murder.  It  did  not  Indeed  attempt 
to  define  murder  anew,  but  only  to  draw  certain  lines  of  distinction 
by  which  it  might  be  told  in  a  particular  case  whether  the  crime 
was  of  such  a  cruel  and  aggravated  character  as  to  deserve  the 
extreme  penalty  of  the  law,  or  of  a  loss  aggravated  character,  deserv- 
ing a  less  severe  punishment."  The  same  doctrine  is  held  in  People 
V.  Fonn,  25  Cal.  361. 

In  Brennan  v.  People,  15  111.  511,  and  in  Bamett  v.  People,  54 
111.  325.  the  Supreme  Court  of  that  State  have  held  that  a  defend- 
ant cannot  upon  a  second  trial  be  tried  for  a  degree  above  that  for 
which  he  was  convicted  upon  the  first    In  Barneit  ▼.  People  the 
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t!onrt  Bimply  follows  Brennan  v.  Peopb,  withoat  argament  or  criti- 
cism. The  decision  in  the  latter  case  is  based  upon  the  cases  of 
SluughUr  ▼.  StaU,  6  Humph«  410;  J/brm  ▼.  Stais,  8  S.  ft  M.  762, 
and  Hurt  v.  State,  25  Miss.  378. 

In  Slaughter  ▼.  State  the  plaintiff  in  error  was  indicted  for  murder 
in  the  first  degree,  and  upon  trial  was  found  **  not  gnilfy  of  murder 
as  charged  in  the  bill  of  indictment,  but  they  find  him  guilty  (rf 
Yoluntary  manslaughter  in  manner  and  form  as  charged  in  the 
indictment. "  On  his  motion  a  new  trial  was  granted.  At  a  subse- 
quent term  he  filed  a  plea  of  former  acquittal,  setting  out  the  pnK 
ceedings  and  verdict  of  the  jury.  He  contended  that  he  was 
entitled  to  his  discharge  and  that  he  could  not  be  tried  for  any 
crime  under  that  indictment.  The  trial  court  held  otherwise  and 
put  him  upon  trial  for  manslaughter.  Error  was  taken  ta  the 
Supreme  Court,  and  it  was  held  t&at  the  trial  court  decided  cor- 
rectly. The  question  as  to  whether  the  plaintiff  in  error  could 
have  been  convicted  of  a  higher  crime  than  manslaughter  was  m 
no  sense  before  the  court.  Tet  it  is  said  that  if  he  had  been  tried 
for  murder  it  would  have  been  erroneous.  It  is  quite  probable  that 
the  finding  of  ''not  guilty  of  murder, '^  by  the  verdict,  would  make 
no  difference  as  to  the  power  of  the  court  to  put  the  accused  upon 
his  trial  on  the  whole  indictment,  yet  the  court  refers  to  it  as  a 
verdict  of  acquittal. 

Morris  v.  State,  8  S.  ft  M.  762,  was  a  case  where  the  defendant 
was  put  upon  trial  under  an  indictment  containing  four  oounts: 
1st  With  the  forgery  of  a  bank  note  of  the  bank  of  the  State  of 
North  Carolina.  2d.  With  uttering  and  publishing  as  true  a  forged 
bank  note  of  the  bank  of  the  State  of  North  Carolina.  3d.  With 
having  in  his  possession  certain  forged  bank  notes  of  the  bank  of 
the  State  of  North  Carolina,  with  the  intent  to  utter  the  same. 
The  4th  was  similar  to  the  3d.  The  verdict  of  the  jury  was  guilty 
as  charged  in  the  second,  third  and  fourth  counts.  The  verdict 
was  objected  to  as  imperfect  because  there  was  no  express  finding 
upon  the  first  count.  The  cause  was  taken  to  the  Supreme  Court 
(Mississippi)  where  the  verdict  was  held  good,  but  the  cause  was 
reversed  for  error  occurring  in  the  introduction  of  testimony.  The 
judgment  of  reversal  provided  that  the  new  trial  should  be  confined 
to  the  second,  third  and  fourth  counts,  plaintiff  in  error  having 
been  acquitted  upon  the  first  oountl  It  will  thus  be  seen  that  the 
question  in  the  case  at  bar  was  not  before  the  court  for  two  reasons. 
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PiTsty  the  qaestion  did  not  arise  in  the  case.  Second,  each  count  in 
the  indictmefit  was  for  a  separate'  and  distinct  offense  and  not  for 
different  grades  or  degrees  of  the  same  offense.  ' 

The  case  of  Hurt  v.  Stdte^  25  Miss.  378,  was  one  in  which  the 
plaintiff  in  error  had  been  indicted  for  murder.  He  filed  certain 
pleas  in  abatement,  alleging  the  illegal  organization  of  the  grand 
jury  which  found  the  indictment.  These  pleas  were  overruled  by 
the  court  and  he  was  put  upon  trial  which  resulted  in  a  verdict  of 
guilty  of  manslaughter  in  the  third  degree.  His  motion  for  a  new 
trial  being  overruled,  he  alleged  error  in  the  Supreme  Court,  and  a 
new  trial  was  granted  upon  the  ground  that  the  plea  in  abatement 
should  have  been  sustained.  The  judgment  of  the  trial  court  wad 
reversed,  the  court  holding  that  its  judgment  of  reversal  should 
extend  no  further  than  to  relieve  him  as  against  the  verdict  against 
him  (manslaughter).  As  a  new  indictment  would  have  to  be 
found,  and  as  a  prosecution  for  the  crime  of  manslaughter  was 
barred  by  the  statute  of  limitations,  the  prisoner  was  upon  his 
motion  discharged.  The  reasoning  of  the  court  in  this  case  seems 
to  be  based  upon  the  acknowledged  and  conceded  fact  that  if  a 
party  charged  with  murder  and  convicted  of  manslaughter  seeks  no 
relief  from  the  judgment  of  conviction,  but  allows  it  to  stand 
unreversed  and  in  full  force,  he  cannot  after  serving  his  term 
of  imprisonment  be  again  prosecuted  for  murder.  This  is  most 
certainly  true.  If  the  judgment  stands  nnimpeached  it  is  the 
final  judgment  in  the  case,  and  of  course  will  stand  as  a  protection 
to  the  party  convicted.  From  this  the  court  concludes  that  the 
other  proposition  must  follow,  viz. :  That  if  the  jury  convicts  of  a 
lower  grade  of  the  same  crime  that  conviction  is  necessarily  an 
^icquittal  of  the  higher  grade,  and  that  acquittal  must  stand  for  all 
time,  notwithstanding  the  verdict  and  judgment  of  conviction  may 
be  set  aside.  That  the  jury  in  contemplation  of  law  renders  two 
verdicts;  one  acquitting  of  the  higher  crime  and  the  other  convict«- 
iug  him  of  the  lower,  and  that  the  verdict  is  not  an  entirety. 
Upon  this  theory  we  think  that  case  as  well  as  Brennan  v.  People, 
rests.  And  indeed  the  same  may  be  said  of  State  v.  Tweedy ,  11 
Iowa,  350;  State  v.  Martin,  30  Wis.  216;  State  v.  Belden,  33  Wis. 
120;  Jones  v.  State,  13  Tex.  184.  These  latter  cases  are  exhaust- 
ive and  well  written,  and  were  it  not  that  they  aU  seem  to  be 
grounded  upon  what  seems  to  us  to  be  a  false  basis,  w^  could  well 
follow  them. 
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The  case  of  Johnson  v.  Siaie^  29  Ark.  31,  is  a  full  digest  of  all 
the  cases  so  holding,  and  adopting  the  same  reasoning,  holds  with 
them. 

It  IS  beyond  the  comprehension  of  the  writer  to  say  that  the 
character  or  an  act  may  be  finally  and  forever  decided  upon  and 
adjudicated,  while  the  fact  of  the  act  itself  is  left  untouched.  Thus 
a  person  is  indicted  for  murder  in  the  first  d^pree  under  the  laws 
of  Nebraska.  Upon  trial  he  is  found  guilty  of  murder  in  the  second 
degree.  So  long  as  that  verdict  and  the  judgment  stand  unre- 
versed there  is  an  adjudication  that  the  act  or  crime  was  committed, 
and  also  fixing  the  character  or  quality  of  the  act.  Now  it  is  very 
clear  and  easily  understood  that  this  judgment  and  verdict  will 
protect  the  accused  from  another  prosecution.  But  suppose  a  new 
trial  is  granted.  There  is  no  adjudication  that  any  person  has  been 
killed  nor  that  any  crime  has  been  committed.  But  it  is  said  there 
is  an  adjudication  that  if  the  deceased  was  killed  by  the  prisoner, 
it  was  not  done  of  deliberate  and  premeditated  malice!  It  is  con- 
tended that  such  a  verdict  is  severable;  that  there  are  in  contem. 
plation  of  law  two  verdicts,  one  of  guilty  of  murder  in  the  second 
degree,  which  has  been  set  aside,  and  one  of  not  guilty  of  murder 
in  the  first  degree,  which,  by  virtue  of  the  constitutional  pro- 
visions in  the  Federal  and  State  constitutions,  must  stand.  This 
theory  is  also  built  upon  what  is  considered  the  difference  between 
an  adjudication  and  having  been  once  in  jeopardy.  It  is  true  that 
this  distinction  does  exist  to  some  extent,  but  yet  if  the  first  verdict 
is  worth  any  thing  to  a  prisoner,  it  must  be  upon  the  theory  that 
he  has  been  acquitted  in  so  far  as  the  criminal  quality  of  the  act 
of  killing  is  concerned^  but  no  further. 

In  Hurley  v.  State,  6  Ohio,  400,  it  is  decided  that  the  simple 
verdict  of  a  jury  is  not  a  sufficient  acquittal  to  entitle  a  defendant 
to  its  protection,  but  that  to  be  of  any  force  there  must  be  a  judg- 
ment on  the  verdict,  citing  2  Hale  P.  G.  243. 

By  the  statutes  of  this  State  a  new  trial,  after  a  verdict  of  con- 
viction, may  be  granted,  on  the  application  of  the  defendant,  for 
certain  reasons  which  are  set  out  in  the  act.  See  section  490  of  the 
Criminal  Code.  A  new  trial  is  defined  to  be  a  re-examination  of 
an  issue  of  fact.  Bouv.  Law  Diet.  It  is  a  re-trial  of  the  facts  of 
the  case.  In  Zaleeki  v.  Clarky  45  Conn.  401,  Judge  Lookis,  in 
writing  the  opinion  of  the  court,  says:  **  It  is  believed  that  it 
always  has  been  used  in  the  sense  of  a  complete  re-trial  of  the 
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caofie^  except  in  certain  instances  mentioned  by  him.  What  else 
can  a  retrial  be  than  a  re-examination  of  the  facts  in  the  same 
case?'* 

The  principal  case  in  which  it  has  been  held,  in  the  absence  of  a 
statute  to  that  effect,  that  a  defendant  can  be  retried  upon  the 
whole  indictment,  is  State  t.  Behimer,  20  Ohio  St.  572.  In  fact 
the  Supreme  Court  of  Ohio  have  uniformly  so  held.  In  Hurley  v. 
Statey  supra y  it  is  decided  that  "a  verdict  in  either  a  civil  or  crim- 
inal case  must  be  considered  an  entire  thing."  In  Leslie  v.  Staie^ 
18  Ohio  St  390,  the  plaintiff  in  error  was  indicted  for  murder  in 
the  first  degree.  The  indictment  contained  three  counts,  but  each 
alleging  and  charging  the  same  offense  in  the  same  degree.  On  the 
first  trial  he  was  found  '^guilty  of  murder  in  the  first  degree  as 
charged  in  the  first  count  of  the .  indictment,  and  not  guilty  as 
charged  in  the  second  count  of  the  indictment."  Upon  his  motion 
a  new  trial  was  granted,  and  upon  the  second  trial  he  was  found 
''  guilty  of  manslaughter,  as  charged  in  the  third  count  of  the 
indictment,  and  not  guilty  as  charged  in  the  first  and  second 
counts  of  said  indictment."  Leslie  then  moved  the  court  to  dis- 
charge him,  for  the  reason  that  on  the  first  trial  he  was  found  guilty 
of  murder  in  the  first  degree,  as  charged  in  the  first  count  of  the 
indictment  and  not  guilty  as  charged  in  the  second  and  third 
counts,  and  that  upon  the  second  trial  he  was  found  not  guilty 
upon  the  first  and  second  counts  of  the  indictment,  and  guilty  of 
manslaughter  upon  the  third  count,  and  that  the  verdict  of  man- 
slaughter was  irregular,  illegal  and  void.  The  motion  was  over- 
ruled; he  was  sentenced  to  the  penitentiary,  and  took  error  to  the 
Supreme  Court.     The  conviction  was  afiSrmed. 

In  discussing  the  question  of  the  entirety  of  the  verdict.  Judge 
White,  who  wrote  the  opinion,  says:  "  Where  the  indictment, 
though  consisting  of  several  counts,  is  founded  upon  a  single  trans- 
action the  verdict  is  a  unit,  and  lays  the  foundation  for  but  a  sin- 
gle judgment.  A  verdict  of  guilty  upon  one  of  the  counts  and  of 
not  guilty  upon  the  other  is  followed  by  the  same  legal  consequences 
as  a  verdict  of  guilty  upon  all  the  counts;  and  when  in  either  case 
the  verdict  is  set  aside  and  a  new  trial  granted  on  defendant's  mo- 
tion, the  case  is  opened  for  a  retrial  upon  the  counts  upon  which  he 
was  acquitted  as  well  as  those  upon  which  he  was  convicted." 

But  where  the  several  counts  of  an  indictment  are  for  separate 
and  distinct  offenses  the  rule  would  of  course  be  different,  and  it 
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was  80  held  in  the  case  under  consideration.  The  court  says,  further: 
^'We  think  the  principle  contended  for  properly  applies  where 
there  is  a  conviction  and  an  acquittal  on  different  counts  for  sepa- 
rate and  distinct  offenses,  or  where  part  of  the  defendants  are  ac- 
quitted and  part*convicted  of  the  same  offense.  But  where  all  the 
counts  are  for  the  same  offense,  and  are  varied  merely  to  meet  the 
proof,  it  has  no  just  application. '* 

The  ruling  in  this  case  was  followed  in  Jarvis  v.  StaUy  19  Ohio 
St.  585.  In  the  case  of  the  StaU  v.  Behimer,  supra,  Judge  Whits, 
in  writing  the  opinion  of  the  court,  thus  states  the  question  for  de- 
cision: '*  I'he  question  for  decision  therefore  is,  whether  the  legal 
effect  of  granting  a  new  trial  was  to  set  aside  the  whole  verdict  and 
leave  the  case  for  retrial  upon  the  same  issues  on  which  it  was  first 
tried,  or  whether  the  retrial  was  properly  limited  by  the  court  to 
the  degree  of  homicide  of  which  the  defendant  had  been  found 
guilty,  and  to  the  inferior  grade  of  manslaughter/'  The  question 
is  discussed  at  considerable  length  with  a  good  deal  of  logic  and 
reason,  and  it  was  finally  held  that  the  defendant  in  the  prosecu- 
tion could  be  put  upon  a  second  trial  upon  the  whole  of  the  indict- 
ment the  same  as  though  there  had  been  no  previous  trial  and  ver- 
dict. In  the  course  of  the  opinion  the  learned  judge  makes  use  of 
the  following  language:  ''But  the  effect  of  setting  aside  the  verdict 
finding  the  defendant  guilty  was  to  leave  at  issue  and  undetermined 
the  fact  of  the  homicide;  also  the  fact  whether  the  defendant  com- 
mitted it,  if  one  was  committed.  The  legal  presumption  on  his 
plea  of  not  guilty  was  of  his  innocence,  and  the  burden  was  on  the 
State  to  prove  every  essential  tact.  The  only  effect  therefore  that 
could  be  given  to  so  much  of  the  verdict  as  acquitted  the  defendant 
of  murder  in  the  first  degree,  after  the  rest  of  it  had  been  set  aside, 
would  be  to  regard  it  as  finding  the  qualities  of  an  act,  while  the 
fact  of  the  existence  of  the  act  was  undetermined.  This  would  be 
a  verdict  to  the  effect  that  if  the  defendant  committed  the  homicide, 
he  did  it  without  deliberate  and  premeditated  malice. 

''  There  can  be  no  legal  determination  of  the  Qharacter  of  the 
malice  of  a  defendant  in  respect  to  a  homicide  which  he  is  not  found 
to  have  committed,  or  rather  of  which  under  his  plea  he  is  in  law 
presumed  to  be  mnocenf 

Upon  the  question  of  entirety  of  the  verdict  it  is  said:  ''But 
upon  mature  consideration  we  are  of  the  opinion  that  the  verdict  is 
severable  only  when  there  is  a  conviotion  or  an  acquittal  on  differ- 
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ent  coants  for  separate  and  distinct  offenses,  or  where  there  are 
several  defendants;  but  that  where  there  is  but  one  defendant,  and 
in  fact  but  one  offense,  the  verdict  is  entire. '' 

The  cause  was  taken  to  the  Supreme  Court  upon  the  exception 
of  the  State's  attorney  and  the  decision  could  in  no  way  affect  the 
rights  of  the  defendant  in  the  prosecution,  but  the  rule  of  law  was 
stated  by  the  court  as  follows:  ^*  Where  on  a  trial  for  murder  the 
defendant  is  found  guilty  of  a  lower  degree  of  homicide  than  the 
highest  degree  charged  in  the  indictment,  and  on  his  motion  a  new 
trial  is  granted,  the  effect  of  granting  a  new  trial  is  to  set  aside  the 
whole  verdict  and  leave  the  case  for  retrial  upon  the  same  issues  as 
upon  the  first  trial." 

It  must  be  conceded  that  in  point  of  numbers  this  decision  seems 
to  be  against  the  weight  of  authority.  But  it  is  apparently  founded 
upon  reason  and  upon  the  advanced  idea  of  American  jurisprudence. 
That  it  is  just  it  seems  to  us  cannot  be  questioned.  That  it  is  nec- 
essary for  the  protection  of  the  law-abiding  citizen  is  equally  clear, 
and  the  fact  that  many  of  the  States  have  incorporated  a  provision 
to  that  effect  in  their  criminal  laws  gives  weight  and  force  to  the 
statement.  This  decision  was  made  in  the  year  1870.  The  crim- 
inal law  of  the  State  of  Ohio  was  adopted  by  the  legislature  of  this 
State  in  1873,  almost  bodily,  and  by  the  one  act  entitled  '^An  act 
to  establish  a  criminal  code,''  passed  March  4th  of  that  year.  By  it 
the  entire  criminal  law  of  that  State  was  substantially  transferred 
to  the  statute  books  of  Nebraska,  in  which  was  the  law  gov- 
erning new  trials.  In  Franklin  v.  KelUy^  :$  Neb.  104,  Chief  Justice 
Masok,  in  writing  the  opinion  of  the  court,  says:  ''The  rule  is 
well  settled  that  when  a  legislature  re-enacts  a  statute  upon  which 
a  construction  has  been  placed,  it  does  so  with  the  construction 
annexed,"  citing  a  number  of  cases.  In  addition  to  which  we  cite 
2  Bishop  on  Criminal  Law,  §  905,  and  note  from  CwnmanweaUk  v. 
Hartneit,  3  Oray,  450.  While  it  may  be  true  that  the  Ohio  deci^ 
sions  cannot,  with  strictness,  be  said  to  be  a  construction  of  any 
statute,  yet  they  are  a  construction  of  that  part  of  the  crimind 
code  which  gives  to  the  courts  of  the  State  the  power  to  grant  new 
trials,  and  therefore  of  the  legal  status  of  the  person  to  whom  the 
new  trial  has  been  awarded.  To  that  extent  at  least  it  is  proper  to 
consult  those  adjudications  as  affecting  the  criminal  code  at  the 
time  of  its  adoption  by  this  State. 

But  the  Ohio  cases  are  not  without  precedent.    In  United  8iat$9 
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V.  ITardtng,  Wall.  Jr.  127,  in  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  Harding  was  fonnd 
guilty  of  murder,  and  Orimes  and  Williams  of  manslaughter.  Soon 
after  the  trial  Judge  Baldwin,  the  Circuit  judge,  died.  A  motion 
for  a  new  trial  was  made  before  and  argued  to  Judge  Rani»all,  the 
District  judge,  but  before  passing  on  the  motion  he  died  Xew 
judges  were  appointed,  and  upon  their  qualification  the  cause  came 
on  for  decision.  The  order  of  the  court  was  that  a  new  trial  be 
granted  to  Harding,  and  that  as  to  Orimes  and  Williams  the  case 
be  continued  for  one  week,  at  the  expiration  of  which  they  were 
to  elect  whether  they  would  take  a  new  trial  or  abide  their  former 
conviction.  Judge  Orier  then  addressed  Grimes  and  Williams  as 
follows:  **  William  Orimes  and  John  Williams — You  ought  clearly 
to  understand  and  weigh  well  the  i)osition  in  which  you  now  standi 
You  have  been  once  tried  and  acquitted  of  the  higher  grade  of 
ofiFense  charged  against  you  in  this  indictment,  the  penalty  affixed 
to  which  is  death,  but  you  have  been  convicted  of  the  minor  offense 
of  manslaughter.  Your  lives  have  been  in  jeopardy  and  you  have 
escaped.  The  Constitution  of  your  country  declares  that '  no  per- 
son shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offense.'  This  is  to  shield  you  against  oppression  and  injustice, 
and  puts  it  out  of  the  power  of  the  court  to  subject  you  to 
the  danger  of  another  trial  except  at  your  election  and  request. 
We  believe  that  you  have  the  right  to  waive  the  protection  thrown 
around  you  by  the  Constitution  for  the  sake  of  obtaining  what  may 
seem  to  you  a  greater  good.  But  let  me  now  solemnly  warn  you  to 
consider  well  the  choice  yon  shall  make.  Another  jury,  instead  of 
acquitting  you  altogether,  may  find  you  guilty  of  the  whole  indict- 
ment, and  thus  your  lives  may  become  forfeited  to  the  law.  If  yon 
choose  to  run  this  risk,  and  to  again  put  your  lives  in  jeopardy,  it 
must  be  by  your  own  act  and  choice,  being  neither  compelled  nor 
advised  thereto  by  the  court;  and  when  your-  solemn  election  shall 
have  been  put  on  record  the  court  will  hold  you  forever  after 
estopped  to  allege  that  your  constitutional  rights  have  not  been 
awarded  to  you.  Before  we  enter  of  record  an  order  for  a  new 
trial  as  to  you,  we  will  give  you  one  week  to  ponder  carefully  on 
this  subject,  and  consult  with  your  counsel  as  to  what  will  be  your 
safest  and  best  course.'' 

In  State  v.  Commissioners,  8  Hill  (S.  C),  239,  the  defendants 
were  indicted,  in  two  counts,  for  obstructing  a  public  street.    The 
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trial  resulted  in  a  verdict  of  guilty  as  charged  in  one  count  of  the 
indictment,  nothing  being  said  as  to  the  other.  A  new  trial  was 
granted  npon  the  motion  of  the  defendant  It  was  held  that  the 
next  trial  must  be  upon  both  counts  of  the  indictment.  In  the 
opinion  Butler,  J.,  says:  ''If  the  yerdict  of  guilty  had  remained, 
it  would  have  protected  them  perhaps  against  another  indictment 
for  the  same  offense.  As  long  as  a  verdict  of  guilty  remained  on 
the  record  there  was  a  finding.  But  what  proceeding  is  there  now 
on  itP  I  consider  all  the  proceedings  on  the  indictment,  since  the 
finding  by  the  grand  jury,  to  be  set  aside  at  the  instance  and  for 
the  benefit  of  defendant/' 

As  before  stated  the  States  of  Kansas,  California^  Indiana  and 
Kentucky  have  all  held  to  the  same  doctrine.  See  SUUe  v.  McOord, 
8  Kans.  232;  People  v.  Keefer,  supra;  Veateh  v.  State,  60  Ind. 
291;  Commonwealth  v.  Ariioldy  6  Grinu  Law  Mag.  (Ky.)  61.  But  it 
is  claimed  by  plaintiff  in  error  that  these  decisions  were  made  by 
virtue  of  the  statutes  of  those  States  which  provide  in  substance 
that  when  a  new  trial  is  granted  the  parties  shall  be  in  the  same 
position  as  if  no  trial  had  been  had,  some  also  providing  that  the 
first  trial  and  verdict  shall  not  be  referred  to  on  the  second  trial, 
nor  shall  the  first  verdict  be  pleaded  in  bar  of  a  conviction  on  the 
second  trial  either  in  the  evidence  or  argument  It  is  true,  the 
decisions  referred  to  have  in  some  instances  been  predicated  upon 
the  statutes  referred  to,  and  did  a  similar  statute  exist  in  this  State 
much  of  the  trouble  in  this  case  would  be  obviated.  But  it  may 
also  be  observed  that  if  the  clause  in  the  bill  of  rights  in  both  the 
Federal  and  State  Constitutions,  that  a  defendant  shall  not  be  twice 
put  in  jeopardy  of  life  or  limb  for  the  same  offense,  is  to  be  his  pro- 
tection, as  argued  by  his  counsel,  it  is  quite  clear  that  a  simple 
legislative  enactment  of  the  States  cannot  override  or  take  away 
this  protection,  and  the  enactments  referred  to  would  be  unconsti- 
tutional and  void,  and  would  form  no  basis  for  the  decisions.  While 
many  courts  holding  to  the  doctrine  contended  for  by  plaintiff  in 
error  have  based  their  argument,  to  some  extent,  upon  these  con- 
stitutional provisions,  we  know  of  none  holding  the  statutes  author- 
izing a  second  trial  upon  the  whole  indictment  void. 

Again  should  we  adopt  the  reasoning  of  the  court  in  People  v. 
Oilmore,  supra,  in  holding  that  the  statute  meant  only  that  the 
parties  should  be  in  the  same  position  with  reference  to  the  unde- 
cided issues  in  the  case,  then  the  force  of  the  statutes,  as  a  basia 
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for  the  deciflions  referred  to,  is  swept  away,  and  the  coiuts  of  those 
States  may,  in  effect,  be  ranked  with  those  so  holding,  withont  the 
aid  of  a  statute.  With  that  view  of  the  case  it  might  well  be  held, 
as  in  the  case  last  referred  to,  that  the  statute  gave  no  anthority 
for  the  decision. 

So  far  as  the  provision  of  the  Oonstitntion  of  the  United  States 
may  be  invoked,  we  take  it  as  pretty  well  settled  now  that  that  pro- 
vision governs  the  courts  existing  by  virtue  of  the  laws  of  the 
United  States,  and  has  no  application  to  the  State  courts.  UnUed 
States  V.  Kenfiy  1  McLean,  438;  Barron  v.  Baltimore^  7  Pet.  243; 
Smtchell  v.  Ccmmonweatth,  7  Wall.  321 ;  State  v.  Wells,  46  Iowa, 
662;  JFbx  v.  Ohio,  5  How.  410.  We  hold  therefore  that  the  plain- 
tiff in  error  was  properly  put  on  trial  for  murder  in  the  first  degree; 
the  granting  of  a  new  trial  having  the  effect  of  setting  aside  all  the 
results  of  the  former  trial. 

[Minor  matter  omitted.] 

We  find  no  error  in  this  record*    The  judgment  of  the  District 

Oourt  is  therefore  aflSrmed. 

Judjfmeni  affirmed. 
The  other  judges  concur. 


NSLBOV  y.  JOHAKSBV. 

(]SN«b.]BO.) 

Guardian  and  wurd-^negUgenoe  of  guardian, 

A  female  mincnr,  eleven  jrears  old,  resided  with  her  gaardiAn.  Her  peiente  wen 
Uving,  and  she  went  from  his  hoase  to  theirs  on  a  very  cold  daj,  and  not  being 
furnished  hj  him  with  sufficient  clothing,  was  badly  froaen.  Hdd,  that  he 
was  liable  to  her  in  damagea,  although  her  act  was  bj  the  paienta'  dlxeetioii 
and  without  his  knowledge. 

A  OTION  for  personal  injury  by  negligence.     The  opinion  states 
ix    the  case.     The  plaintiff  had  judgment  below. 

C.  A,  Baldwin,  for  plaintiff  in  error. 

John  (?.  Oowin,  for  defendant  in  error. 

Bbbsb,  J.     Plaintiff  in  error  having  failed  to  appear  in  this  cause 
and  having  filed  no  brief,  the  cause  was  submitted  by  defendant  in 
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error  without  brief  or  argument,  according  to  the  provisions  of  rule 
four  of  this  court,  in  force  at  the  time  the  same  was  filed. 

While  it  could  not  be  expected  that  without  the  aid  of  briefs 
and. arguments  of  counsel  calling  the  attention  of  the  court  to  the 
errors  complained  of,  we  can  be  able  to  give  the  case  that  critical 
examination  which  it  would  otherwise  receive,  yet  we  devote  to  it 
BuflScient  attention  to  examine  the  questions  presented  by  the 
record,  and  ascertain  whether  such  errors  appear  of  record  as  to 
require  the  reversal  of  the  case. 

The  action  in  the  District  Court  was  brought  by  defendant  in 
error  by  her  next  friend,  she  being  a  minor.  The  petition  alleges  that 
in  the  year  1880,  when  she  was  of  the  age  of  ten  years,  her  father, 
by  agreement  with  defendant  in  error,  sent  her  to  the  home  of 
defendant  in  error  to  reside  with  and  work  for  his  family  until  the 
5th  day  of  December,  1880,  and  that  at  that  time  and  upon  that 
day  —  the  weather  being  very  cold — plaintiff  in  error  sent  her  home 
across  the  prairie,  a  distance  of  about  one  mile  and  a  half,  so  poorly 
and  thinly  clad,  and  so  exposed  to  the  inclement  weather,  that  on 
her  way  she  was  badly  frozen,  so  that  she  was  for  a  long  time  sick, 
confined  to  her  bed  and  suffered  great  pain,  etc.,  whereby  she 
was  greatly  damaged,  to-wit,  in  the  sum  of  95,000  for  which  she 
asked  judgment. 

The  answer  of  plaintiff  in  error,  after  admitting  the  fact  of 
defendant  in  error  residing  with  him,  and  leaving  him  at  the  time 
alleged,  denies  all  improper  treatment  of  defendant  in  error  on  his 
part;  alleges  that  she  came  to  live  with  him  for  the  term  of  three 
years,  but  at  the  instigation  and  by  command  of  her  parents  left 
him  on  the  day  named  without  any  knowledge  on  his  part  as  to 
what  clothing  she  wore,  and  while  he  was  from  home;  that  she  was 
provided  with  suitable  clothing,  some  of  which  she  had  left  at  her 
own  home,  and  pleading  such  other  facts  as  if  established  by  proof 
would  exonerate  him  from  any  charge  of  cruel  or  improper  treatment 
of  defendant  in  error.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  defendant  in  error  for  the  sum  of  9250 

The  errors  assigned  in  the  petition  in  error  are,  that  the  court 
erred  in  giving  certain  instructions  referred  to  by  numbers,  and  in 
refusing  others  which  are  designated  in  the  same  way.  Also  that 
the  verdict  is  contrary  to  law,  and  is  contrary  to  and  against  the 
weight  of  the  evidence  in  the  case.  Other  general  assignments  are 
made  in  the  usual  statutory  form. 
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Afl  to  the  first  assignment  of  error,  that  the  court  erred  in  giving 
the  instructions,  six  in  number,  referred  to,  ft  is  suflScient  to  aaj 
that  we  have  examined  them,  and  do  not  detect  any  misstatements 
of  the  law  or  improper  directions  to  the  jury. 

I'be  instructions  refused,  and  of  which  refusal  complaint  is  made, 
are  as  follows: 

*'  3.  If  the  jury  are  satisfied  from  the  evidence  that  at  the  time 
the  phiiDtifF,  Anna  E.  Johansen»  left  the  home  of  the  defendant  to 
go  home,  on  December  5,  the  defendant  was  not  at  home,  and  did 
not  know  when  he  left  his  home  that  she  was  going  to  leave  his  pkoe 
that  day,  and  the  defendant  did  not  send  her  away,  the  plaintiff  can- 
not recover,  and  your  verdict  must  be  for  the  defendant." 

^^4.  The  parents  of  Anna,  being  her  natural  guardians,  had  the 
right  to  direct  and  control  her  actions,  and  if  the  jury  shall  find 
from  the  evidence  that  on  the  day  preceding  the  day  she  left  the 
defendant's  her  parents  told  her  to  come  home,  and  she  communi- 
cated that  to  the  defendant,  and  that  he  thereupon  told  her  that  he 
would  rather  she  would  not  go,  but  that  he  had  no  power  to  stop 
her  going,  that  he  did  not  want  her  to  go,  and  that  she  afterward 
did  leave  without  defendant's  knowledge,  and  by  reason  of  doing 
so  took  cold,  and  was  sick,  the  defendant  would  not  be  liable 
therefor." 

'^  5.  The  jury  are  instructed  that  if  the  plaintiff,  at  the  time 
referred  to,  left  the  defendant's  by  the  direction  of  her  parents  and 
against  the  advice  of  the  defendant,  and  that  by  reason  of  her  so 
going  she  took  cold,  and  was  made  sick,  the  defendant  would  not 
be  liable  for  negligence  in  permitting  her  to  go  home  under  these 
circumstances  under  the  issues  made  by  the  pleadings  in  this  case." 

The  petition  alleged,  and  the  testimony  on  the  part  of  plaintiff 
tended  to  show,  that  the  suffering  of  plaintiff  was  caused  by  the 
want  of  proper  clothing  for  the  purpose  of  protecting  her  from  the 
rigor  of  the  weather;  that  it  was  cold  and  she  was  very  thinly  clad. 
Her  age  at  that  time  was  about  eleven  years.  So  far  as  the  duty  of 
plaintiff  in  error  toward  her  was  concerned  he  stood  in  the  relation 
of  her  parent,  and  in  view  of  her  want  of  experience  and  knowledge 
it  was  his  duty  to  see  that  she  was  properly  clothed.  If  he  failed 
in  this,  through  negligence,  he  would  be  liable  for  the  consequences. 
By  an  examination  of  the  foregoing  instructions  it  will  be  seen  that 
they  fail  to  embody  this  important  element  in  this  case.  Eyen  if 
she  had  gone  home  without  his  knowledge,  and  by  the  express  com- 
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mand  of  her  parents,  yet  it  would  not  relieve  him  from  his  duty  to 
exercise  proper  care  over  her,  and  to  see  that  she  was  properly  and 
as  near  as  might  be  comfortably  clad.  For  this  reason  we  think  the 
instructions  were  properly  refused. 

It  is  next  alleged  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  was  not  supported  by  suflScient  evidence. 

Upon  this  branch  of  the  case  it  is  suflScient  to  say  that  we  have 
carefully  read  over  and  examined  all  the  testimony  introduced  upon 
the  trial,  and  find  it  conflicting  and  quite  diflScult  to  harmonize.  In 
fact  there  was  a  sharp  conflict  between  the  testimony  introduced  on 
the  part  of  defendant  in  error  and  that  presented  by  plaintiff  in 
error.  If  the  jury  believed  the  testimony  of  the  witnesses  produced 
by  the  defendant  in  error,  there  was  sufficient  to  sustain  the  verdict. 
As  to  the  weight  of  the  testimony  they  were  the  judges,  and  the 
verdict  would  not  be  sec  aside  unless  clearly  and  manifestly  wrong. 

We  are  unable  to  discover  any  error  in  the  record,  and  the  judg- 
ment of  the  District  Court  is  therefore  aflirmed. 

JudfftfietU  aprtned. 
The  other  judges  concur. 


BUBLIKOTOXr  AKD  MISSOURI  BlYER  RAILROAD  GOM PAVT  V«  WRBB« 

(18  Nab.  Za.) 
BaUroad  —  kiOing  eaUle — oumer^s  eontributorp  negUgenee. 

Where  horses  get  on  an  unfenced  railway  track  and  are  injured  by  a  train,  the 
owner's  oontribntory  negligence  in  aUowing  them  to  escape  is  no  defense.* 

ACTION  for  injury  to  horses.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

T.  M.  Marqiieit  and  J.  W,  Deioeese,  for  plaintiff  in  error. 

T.  Applegei  <^  SoUj  for  defendant  in  error. 

Bkese,  J.    The  original  action  in  this  cause  was  instituted  for 
the  recovery  of  damages  resulting  from  injury  to  a  team  of  horses 

>  T6  same  effect,  Oongdan  ▼  CevU,  Vt.  R,  Co,  (56  Vt.  890),  48  Am.  Rep.  798; 
Cres»ey  v.  North  R.  (59  N.  H.  564),  47  Am.  Rep.  227 

Yoi.LIU  — 102 
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caused  by  a  train  of  cars  belonging  to  plaintiff  in  error.  The  allega- 
tion of  the  petition  in  which  tlie  injury  to  the  property  is  chained  is 
as  follows:  ''  That  on  or  about  the  second  day  of  August,  1882,  said 
defendant  was  operating  a  railroad  through  Johnson  county.  State  of 
Nebraska,  said  railroad  haying  been  open  for  use  for  more  than  six 
months  in  and  through  said  county,  and  while  so  operating  the  same 
at  the  time  above  stated  and  in  the  day-time,  at  a  place  on  said 
road  therein  where  it  was  required  by  law  to  fence  its  track  bnt  had 
failed  to  do  so,  said  defendant,  by  its  agents  and  employees,  care- 
lessly and  negligently  ran  an  engine  and  train  of  cars  upon  and 
over  one  team  of  horses  and  one  lumber  wagon,  the  same  being  the 
property  of  this  plaintiff  and  of  the  value  of  $283,  by  reason  of 
which  said  team  of  horses  was  so  injured  as  to  be  entirely  worthless 
and  it  became  necessary  to  kill  the  same.'' 

The  answer  admits  the  injury  to  the  horses  and  that  the  railroad 
was  not  fenced  but  alleges  that  the  horses  were  harnessed  and 
hitched  to  the  wagon  equipped  and  ready  for  travelling  as  a  team 
and  that  while  so  hitched  the  defendant  in  error  left  the  team  stand- 
ing near  the  railroad  track  without  any  one  to  manage  and  control  it 
and  without  being  secured  or  fastened  while  he  went  away  from  it,, 
and  while  it  was  thus  left  the  train  came  along,  at  which  the  team 
became  frightened  and  dashed  across  the  railroad  track  in  front  of 
the  train  and  was  injured,  without  any  fault  or  negligence  on  the 
part  of  the  plaintiff  in  error,  and  that  the  carelessness  and  negligence 
of  the  defendant  in  error  contributed  to  the  injury  complained  of. 
The  reply  was  a  denial  of  the  allegations  of  the  answer. 

Upon  the  trial  plaintiff  in  error  sought  to  present  to  the  jury,  as 
a  defense,  the  question  of  the  contributory  negligence  of  the  de- 
fendant in  error,  but  its  prayers  for  instructions  in  that  direction 
were  refused  by  the  coui't.  This  action  of  the  trial  court  is  as- 
signed for  error.  Two  questions  are  presented  for  decision.  The 
firat  contention  of  plaintiff  in  error  is,  that  under  the  issues  pre- 
sented by  the  pleadings  the  question  of  the  negligence  of  both 
parties  was  made  a  prominent  one,  and  that  upon  the  issue  so  pre- 
sented the  jury  was  called  to  pass,  and  therefore  it  should  have  been 
submitted  with  proper  instructions  for  their  guidance. 

By  comparing  the  petition  with  section  1  of  the  act  of  June 
22,  1867,  which  we  will  presently  notice  more  fully,  it  will  be 
observed  that  the  pleader  brings  himself  directly  within  its  pre 
visions.     The  team  was  injured  by  the  engine  of  the  railroad  com- 
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})siny  on  the  track  and  at  a  point  where  the  company  was  required 
by  law  to  fence  its  track,  but  had  failed  so  to  do  for  more  than  six 
months.  This,  with  the  other  allegations  of  the  petition,  consti- 
tuted a  cause  of  action.  The  fact  that  plaintiff  in  error  pleaded  a 
statement  of  facts  which  did  not  constitute  a  defense,  and  that 
these  facts  were  denied  did  not  render  it  absolutely  essential  that 
these  immaterial  facts  or  questions  (if  they  were  such)  should  be 
submitted  to  the  jury. 

The  whole  case  must  depend  upon  the  second  question  presented, 
which  is,  would  the  contributory  negligence  of  the  defendant  in 
error  relieve  plaintiff  in  error  from  its  obligation  to  pay  for  the 
injury  done  to  the  horses  of  defendant  in  error  upon  its  track  at  a 
place  where  it  was  unfenced,  and  where  by  law  the  railroad  company 
was  required  to  fence?    The  section  above  referred  to,  is  as  follows: 

**  That  every  railroad  corporation  whose  line  of  road  or  any  part 
thereof  is  open  for  use  shall  within  six  months  after  the  passage  of 
this  act,  and  every  railroad  company  formed  or  to  be  formed  but 
whose  lines  are  not  now  open  for  use  shall,  within  six  months  after 
the  lines  of  such  railroad  or  any  part  thereof  are  open,  erect  and  there- 
after maintain  fences  on  the  sides  of  their  said  railroad,  or  the  part 
thereof  so  open  for  use,  suitably  and  amply  sufiScient  to  prevent 
cattle,  horses,  sheep  and  hogs  from  getting  on  the  said  railroad, 
except  at  the  crossings  of  public  roads  and  highways,  and  within  the 
limits  of  towns,  cities  and  villages,  with  openings,  or  gates  or  bars 
at  all  the  farm  crossings  of  such  railroads,  for  the  use  of  the  pro- 
prietors of  lands  adjoining  such  railroad,  and  shall  also  construct, 
where  the  same  has  not  already  been  done,  and  hereafter  maintain 
at  all  road  crossings  now  existing  or  hereafter  established,  cattle- 
guards  suitable  and  sufficient  to  prevent  cattle,  horses,  sheep  and 
hogs  from  getting  onto  such  railroad,  and  so  long  as  such  fences 
and  cattle-guards  shall  be  made  after  the  time  hereinbefore  pre- 
scribed for  making  the  same  shall  have  elapsed,  and  when  such 
fences  and  guards,  or  any  part  thereof,  is  not  in  sufficiently  good 
repair  to  accomplish  the  objects  for  which  the  same  is  herein  pre- 
scribed is  intended,  such  railroad  corporation  and  its  agents  shall 
be  liable  for  any  and  all  damages  which  shall  be  done  by  the  agents, 
engines  or  trains  of  any  such  corporation,  or  by  the  locomotives, 
engines  or  trains  of  any  other  corporations  permitted  and  running 
over  or  upon  their  said  railroad,  to  any  cattle,  horses,  sheep  or  hogs 
thereon;  and  when  such  fences  and  guards  have  been  fully  and 
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duly  made,  and  shall  be  kept  in  good  and  sufficient  repair,  sach 
railroad  corporation  shall  not  be  liable  for  any  such  damages, 
unless  negligently  or  willfully  done."    Comp.  St«t.,  ch.  ?2. 

By  a  fair  analysis  of  this  section  we  think  its  provisions,  as  appli- 
cable to  the  case  at  bar,  are,  -that  the  railroad  company  shall  erect 
and  maintain  fences  on  the  sides  of  its  track,  suitably  and  amply 
sufficient  to  preyent  horses  from  getting  on  the  railroad  (except  at 
places  other  than  that  where  the  injury  occurred),  and  in  case  of 
its  failure  so  to  do  it  shall  be  liable  for  any  and  all  damages  which 
shall  be  done  by  the  engines  or  trains  of  the  company  to  any  horses 
thereon.  If  we  are  correct  in  this  it  is  clear  chat  the  simple  negli- 
gence of  the  owner  of  the  stock  injured  can  be  no  defense  and  the 
ruling  of  the  District  Court  was  correct.  It  may  be  said  that  this  con- 
struction of  the  act  under  consideration  would  render  the  railroad 
company  liable  for  injury  to  stock  when  the  owner  had  driven  them 
and  left  them  upon  the  road.  But  when  we  consider  the  purpose 
of  the  act,  and  give  it  that  reasonable  construction  which  such 
statutes  require,  no  such  conclusion  necessarily  follows.  The 
maxim  that  '*  no  injustice  is  done  to  the  consenting  person,  that 
is,  by  a  proceeding  to  which  he  consents/'  would  then  apply. 
Besides  such  an  act,  if  done  for  the  purpose  of  obstructing  the 
track,  would  be  a  violation  of  the  criminal  law  of  the  State.  It 
cannot  be  said  that  the  protection  of  stock  upon  a  railroad  track 
was  the  sole  object  of  the  law.  When  we  consider  that  these  tracks 
are  incessantly  traversed  by  trains  running  at  a  high  rate  of  speed, 
all  of  which  are  carrying  persons,  and  many  of  which  are  loaded 
with  passengers,  and  that  it  is  absolutely  necessary  to  their  safety 
that  the  track  should  be  kept  clear  of  all  obstructions  which  might 
endanger  their  lives,  it  is  apparent  that  the  purpose  of  the  legisla- 
ture was  that  first,  perhaps,  passengers  and  employees  on  the  train 
should  be  protected;  and  second,  that  stock  near  the  line  of  the 
road  might  not  be  destroyed.  It  was  therefore  made  the  duty  of 
the  railroad  company  to  fence  its  road.  The  language  of  the 
statute  is  that  **  every  railroad  corporation  whose  line  of  road  *  *  * 
is  open  for  use  shall  fence  the  road." 

As  said  by  Dbnio,  J. ,  in  Corwin  v.  R,  Co,^  13  N.  Y.  54:  "  Having 
imposed  this  general  and  public  duty,  the  legislature  has  next  pro- 
ceeded to  declare  some  of  the  consequences  of  its  omission.  The  cor< 
poration  in  that  case  is  liable  for  all  damages  which  shall  be  done  by 
their  agents  or  engines  to  cattle,  horses  or  other  animals  thereon.^ 
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The  section  under  consideration  is  substantially  the  same  as 
section  42  of  the  railroad  law  of  New  York,  enacted  in  1848,  which 
has  been  constmed  by  the  courts  of  that  State  substantially  as 
herein  held.  See  B.  A  M.  R.  Co.  t.  Brinkmany  14  Neb.  70,  and 
cases  there  cited. 

The  question  presented  in  the  case  last  cited  was  not  identical 
with  the  case  at  bar,  and  called  for  a  construction  of  section  two  of 
the  act  of  1867,  which  applies  to  'Mive  stock  running  at  large.'* 
This  section  is  substantially  a  copy  of  the  Iowa  law,  and  has  been 
repeatedly  construed  by  the  courts  of  that  State.  But  it  must  be 
observed  that  there  is  a  great  difference  between  the  provisions  of 
the  two  sections,  and  as  section  1  of  our  law  is  not  found  in  the 
Iowa  act,  we  cannot  look  to  the  decisions  in  that  State  for  light  ir 
its  construction. 

We  are  reminded  that  in  construing  statutes  we  are  to  give  force 
to  all  their  parts,  and  if  section  1  was  intended  by  the  legislature 
to  be  as  sweeping  in  its  provisions  as  is  here  contended  for,  what 
could  be  the  use  of  the  second  section,  and  why  the  provision  that 
a  railroad  company  should  be  **  absolutely  liable  "  for  stock  injured 
or  killed?  To  this  we  reply  that  to  our  mind  the  purpose  of  the 
second  section  is,  in  the  main,  to  afford  to  the  owners  of  stock  run- 
ning at  large  a  speedy  and  effectual  remedy  for  the  collection  of 
their  damages.  Stock  *^  running  at  large  "  has  reference  to  stock 
under  the  control  of  no  person;  free  commoners,  as  it  is  sometimes 
termed.  If  stock  are  running  at  large,  not  under  the  dominion  of 
the  owner,  there  can  be  no  defense  to  an  action  brought  for  dam- 
ages where  they  have  been  injured  or  killed  by  trains,  at  a  point 
where  the  company  were  required  to  fence,  but  had  failed  to  do  so. 
Again  the  section  provides  that  certain  proceedings  may  be  had  for 
the  purpose  of  ascertaining  the  value  of  stock  injured  or  killed,  and 
further,  that  in  case  of  the  failure  of  the  company  to  pay  the  value 
thus  found,  the  measure  of  damages  shall  be  double  the  value  of  the 
property  killed  or  destroyed.  To  our  mind  the  provisions  of  section 
two  may  all  be  given  force,  and  no  conflict  can  be  found  between 
the  two  sections.  We  are  aware  that  the  '*  double  damage  "  part  of 
section  2  has  been  held  unconstitutional  {A.  &  N.  R.  R.  Co,  v. 
Baty^  6  Neb.  37),  but  that  fact  even  if  correct  (and  upon  which  we 
express  no  opinion)  cannot  militate  against  the  view  here  expressed 
as  to  the  purpose  of  the  legislature  in  enacting  the  law. 

By  the  first  section  it  is  declared  that  the  company  must  fence 


814  NEBRASKA, 


State  ▼.  Moaellind. 


its  road,  that  the  fences  must  be  amply  suffioient  to  preyent  catUe, 
horses,  sheep  and  hogs  from  getting  on  the  track  and  in  case  of 
default  the  railroad  company  shall  be  liable  for  any  and  all  damageB 
which  shall  be  done  by  the  engines  or  trains  running  on  the  road. 
No  allusion  is  made  to  any  conditions  in  regard  to  care  or  the  want 
thereof,  either  by  the  company  or  the  owner  of  the  stock  as  affect- 
ing the  liability  of  the  company,  excepting  in  the  last  clause  of  the 
section  where  it  is  provided  that  if  the  proper  fences,  etc.,  are  con- 
structed and  maintained,  the  railroad  company  shall  not  be  liable 
unless  the  injury  is  negligen|;ly  or  willfully  done. 

We  therefore  hold  that  the  negligence  of  defendant  in  error,  if 
any  existed,  was  no  defense  to  the  action,  and  that  the  judgment  of 
the  District  Oourt  must  be  affirmed. 

JudgmmU  qfirmid. 

Maxwbll,  J.,  concurs:  Cobb.  G.  J.,  dissents. 


SiAXSY.  MgClbllajtd. 
(IS  ir«bb  na.) 

ChfuiUtUiimallaw — emdenee  qf  paata^ i^ tkOtOt, 

The  certificate  of  the  presiding  officer  of  eiilier  brmnoh  of  the  legiahUuie  is 
onlj  prima  facie  evidence  of  the  nessage  of  a  bill,  and  maj  be  ountendicted 
bj  the  journal  of  the  house 

ir  ANDAMXJS.    The  opinion  states  the  case. 

W.  R  OritehfiOd,  for  relator. 

George  D.  Meikeljohn,  for  respondent. 

Maxwbll,  J.  This  is  an  application  for  a  mandamus  to  compel 
the  defendant,  who  is  county  clerk  of  Nance  county,  to  give  notice 
of  an  election  for  register  of  deeds  of  said  county  at  the  election  to 
be  held  therein  November  3, 1885.  At  the  last  session  of  the  l^is- 
laturc  an  act  was  passed  by  both  branches  of  the  legislature  creating 
the  office  of  register  of  deeds  in  counties  having  not  less  than  fifteen 
thousand  inhabitants.  The  bill  was  then  enrolled,  and  the  enrolled 
bill,  properly  certified  by  the  presiding  officers  and  chief  clerks  of 


JULY  TEBM,  1885.  g]^ 


State  ▼.  Mcdelland. 


«ach  house,  was  duly  presented  to  the  goyemor,  and  by  him 
approved.  In  the  bill  that  passed  the  legislature  the  number  of 
inhabitants  in  a  county  entitled  to  a  register  of  deeds  is  expressed  in 
figures  '*  15,000."  In  the  bill  as  enrolled  the  number  given  is 
•'1,500."  Laws  1885,  ch.  41;  Comp.  Stat.,  chap.  18,  §§  77  a— </. 
It  will  thus  be  seen  that  the  bill  providing  for  a  register  of  deeds  iu 
counties  having  15,000  or  more  inhabitants  was  never  presented  to 
or  approved  by  the  governor,  while  the  bill  actually  approved  was 
not  passed  by  either  house.  The  question  for  determination  is:  Is 
the  enrolled  bill,  as  certified  by  the  presiding  officers  of  both  branches 
of  the  legislature,  and  approved  by  the  governor,  the  exclusive  evi- 
dence of  what  the  law  is?  Or  can  the  court  inquire  whether  the 
alleged  act  was  in  fact  passed  and  is  a  valid  law?  The  question  is 
presented  to  this  court  I-jt  the  first  time,  and  requires  an  examina- 
tion of  the  authorities  relating  to  the  subject. 

In  Pacific  Railroad  v.  The  Governor y  23  Mo.  353;  s.  c,  66  Am. 
Dec.  673,  decided  in  1856,  a  bill  to  issue  the  bonds  of  the  State  to 
the  amount  of  $800,000  to  aid  in  the  completion  of  the  railroads  of 
the  State  was  passed  by  the  legislature  of  Missouri  and  vetoed  by 
the  governor.  It  was  alleged  that  the  bill  passed  over  the  gover- 
nor's objection  by  the  requisite  majority  and  had  become  a  law. 
The  court  held,  Lbokabd,  J.,  dissenting,  that  the  validity  of  an 
enrolled  statute,  authenticated  in  the  manner  pointed  out  by  law  by 
the  certificate  of  the  presiding  officers  of  the  two  houses  of  assembly 
that  it  passed  over  the  governor's  veto  by  the  constitutional  majority, 
oannot  be  impeached  by  the  journals  showing  a  departure  from  the 
forms  prescribed  by  the  Constitution  in  the  reconsideration  of  tlie 
bill.  It  is  said  (page  364),  ''By  the  common  law  the  statute  roll 
was  absolute  and  conclusive  proof  of  a  statute.  The  record  could 
not  be  contradicted.     It  implied  absolute  verity." 

In  Clare  v.  Slaie^  5  Iowa,' 509,  it  was  held  that  the  original  act 
on  file  in  the  office  of  the  secretary  of  State  is  the  ultimate  proof  of 
a  statute.  The  question  in  that  case  was  between  the  original 
statute  and  an  erroneous  copy  thereoL 

In  Buncombe  v.  Prindle,  12  Iowa,  2,  the  object  of  the  action  seems 
to  have  been  to  obtain  a  construction  of  certain  statutes  for  the  pur- 
pose of  determining  whether  townships  90-91,  ranges  27-30,  were 
within  the  territorial  area  of  Webster  or  of  Humboldt  county,  and 
it  was  held  that  the  enrolled  bill,  signed  by  the  presiding  officers  of 
the  senate  and  house  of  representatives  and  approved  by  the  gover- 
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nor,  was  the  ultimate  and  conclusive  proof  of  the  legislative  w]ll> 
and  Clare  v.  State,  5  Clarke,  509,  was  cited  with  approval. 

In  (freen  v.  Weller,  32  Miss.  651,  an  amendment  to  the  Constitu- 
tion abolishing  the  Superior  Court  of  Chancery  and  transferring  full 
equity  powers  to  the  judges  of  the  Circuit  Courts,  was  passed  by 
the  legislature  submitted  to  the  people  of  the  State  and  the  amend- 
ment adopted,  and  it  was  held  that  an  enrolled  bill,  when  duly 
authenticated  and  signed  by  the  governor,  was  conclusive  evidence 
of  its  enactment  and  that  it  cannot  be  impeached. 

In  Evans  v.  Brotoney  30  Ind.  514,  the  question  arose  as  to  the 
passage  of  an  act  by  the  requisite  majority  and  it  was  held  that  an 
enrolled  bill,  properly  authenticated  by  the  proper  officers  of  the 
respective  branches  of  the  legislature  and  approved  by  the  governor, 
was  conclusive  evidence  of  its  existence  as  a  law. 

Jn  Fouke  t.  Fleming,  13  Md.  492,  the  question  involved  was  the 
validity  of  certain  statutes  affecting  bills  of  sale  and  mortgages  of 
pereonal  property  and  it  was  held  in  effect  that  the  engrossed  bill, 
signed  by  the  governor,  was  better  evidence  of  what  the  law  wba 
than  the  journals  of  the  two  branches. 

In  People  v.  Devlin,  33  N.  Y.  269,  an  action  was  brought  by 
the  attorney-general  under  a  statute  to  recover  from  the  defendant 
certain  fees  and  commissions  held  by  him  as  chamberlain  of  the 
city  and  county  of  New  York.  The  defense  was  that  after  the  pas- 
Siige  of  the  act  and  before  its  approval  by  the  governor  he,  at  the 
request  of  the  assembly,  returned  the  bill  to  it.  Section  5  of  the 
act  was  then  stricken  out,  the  bill  sent  to  the  senate  which  denied 
the  authority  of  the  assembly  to  change  the  bill.  The  court  held 
that  the  assembly  had  no  power  to  recall  the  bill  nor  the  governor 
any  power  to  return  it.  That  '^  when  both  houses  have  thus  finally 
passed  a  bill  and  sent  it  to  the  governor,  they  have  exhausted  their 
powers  upon  it  except  the  power  of  seliding  it  to  the  governor  by 
the  house  in  which  it  originated  according  to  parliamentary  law.'* 
There  are  expressions  in  the  opinion  that  the  journals  could  not  be 
resorted  to  for  the  purpose  of  ascertaining  whether  an  act  had  been 
passed  by  the  requisite  majority  or  not ;  but  the  question  does  not 
seem  to  have  arisen  in  the  case. 

In  Pajigbom  v.  Voting,  32  N.  J.  L.  '-i9,  the  question  involved 
was  the  validity  of  *'  An  act  to  establish  a  police  district  in  the 
county  of  Hudson  and  to  provide  for  the  government  thereof.'' 
The  case  cited  in  some  of  its  features  resembles  the  one  at. bar,  jret 
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the  comi;  held  that  it  was  not  competent  for  the  conrt  to  go  behind 
the  attestation  of  the  presiding  officer  of  each  hoase  and  the 
approTal  of  the  goYernor,  and  admit  evidence  that  the  bill  actually 
]>a88ed  by  the  legislature  was  different  from  the  one  submitted  to 
and  approred  by  the  goTemor.  These  decisions  are  based  princi- 
pally on  the  common  law,  and  questions  relating  to  constitutional 
restrictions  are  not  discussed  or  but  briefly  referred  to.  While  at 
common  law  the  journals  of  either  house  are  proper  evidence  of 
the  action  of  that  branch  of  the  legislature  upon  all  matters  before 
it  {Jones  v.  Randall^  Gomp.  17  ;  Jiooi  v.  Svhg,  7  Cow.  613)^  yet  no 
case  has  been  cited  where  it  has  been  held  that  under  the  common* 
law  power  the  court  would  resort  to  the  journals  for  the  purpose  of 
establishing  the  invalidity  of  an  act  properly  certified  by  the  pre* 
siding  officers  of  each  house  and  approved  by  the  executive. 

1 1  must  be  borne  in  mind  that  the  parliament  of  England  before 
its  separation  into  two  bodies  was  a  high  court  of  judicature,  pos- 
sessed of  the  general  power  belonging  to  such  court ;  and  after  the 
seimration  the  power  remained  with  each  body  because  each  was 
considered  to  be  a  court  of  judicature  and  exercised  the  functions 
of  such  court.  Gooley  Const.  Lim.  (5th  ed.)  161.  Hence  the  power 
of  either  house  of  parliament  to  punish  for  contempt.  Cooley 
C'onst.  Lim.  (5th  ed. )  161.  Kilbourn  v.  Thompson^  103  U.  S.  168. 
Being  a  court  the  record  of  each  house  imported  absolute  verity. 
In  this  country  however  legislative  bodies  do  not  possess  judicial 
powers.  The  records  therefore  are  not  those  of  a  court ;  but  are 
nevertheless  primary  evidence  to  show  the  action  of  each  house 
upon  any  matter  before  it  The  Constitution  of  this  and  a  number 
A  other  States  requires  each  house  to  keep  a  journal  of  its  pro- 
ceedings,  and  publish  the  same,  and  provide  that  ^'no  bill  shall  be 
passed  unless  by  the  assent  of  a  majority  of  all  the  members  elected 
to  each  house  of  the  legislature.  And  the  question  u}3on  final 
passage  shall  be  taken  imau'diately  upon  its  last  reading,  and  the 
yeas  and  nays  shall  be  entei*ed  on  the  journal."  It  is  also  pro- 
vided that  ''every  bill  and  concurrent  resolution  shall  be  read  at 
large  on  tliree  different  days  in  each  house,"  etc 

It  is  well  known  that  the  object  of  these  provisions  was  to  pre- 
vent crude  and  hasty  legislation.  The  journals  must  show  that  a 
majority  of  all  the  members  elected  to  each  house  voted  in  favor  of 
the  passage  of  a  bill  before  it  can  become  a  law.  In  this  State  at 
least,  from  its  earliest  legislature,  the  rules  have  required  the 
Vol.  LIII— 103 
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residing  in  each  house  of  the  proceedings  of  the  preceding  day  iii 
order  that  the  journals  might  be  corrected.  The  certificate  of  the 
presiding  officer  of  each  house  that  a  bill  has  been  duly  passed  by 
the  house  over  which  he  presided  therefore  is  merely  prima  facie 
evidence  of  that  fact,  and  the  court  may  go  behind  such  certificate 
and  inquire  into  the  facts  of  the  case.  And  this  is  the  Tiew  of  the; 
Supreme  Court  of  the  United  States  in  Gardner  v.  Collector,  6 
Wall.  499,  where  it  is  said  (page  511):  ^*  We  are  of  opinion  there" 
fore  on  principle  as  well  as  authority,  that  whenever  a  question 
arises  in  a  court  of  law  of  the  existence  of  a  statute  or  of  the  time 
when  a  statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the 
judges  who  are  called  upon  to  decide  it  haye  a  right  to  resort  to 
any  source  of  information  which  in  its  nature  is  capable  of  con- 
veying to  the  judicial  mind  a  clear  and  satisfactory  answer  to  such 
question,  always  seeking  firat  for  that  which  in  its  nature  is  most 
appropriate,  unless  the  positive  law  has  enacted  a  different  rule." 

In  Legg  v.  Mayor,  42  Md.  220-225,  the  case  .of  Gardner  v. 
Collector  is  cited  with  approval.  It  is  said:  ''While  the  pre- 
sumption arising  from  the  proper  forms  of  authentication  of  a 
statute  is  very  strong,  that  the  statute  was  regularly  and  consti- 
tutionally enacted  by  the  legislature,  the  authorities  maintain  that 
such  presumption  may  be  overcome  by  competent  evidence,  and 
the  statute  may  be  shown  to  have  never  been  constitutionally 
enacted.  And  this  court  has  so  decided  at  the  present  teim  in  the 
case  of  Berry  v.  Bali,  dt  Drum  Point  Railroad,  41  Md.  446.  A  valid 
statute  can  only  be  passed  in  the  manner  prescribed  by  the  Con- 
stitution, and  where  the  provisions  of  tliat  instrument  in  regard  to 
the  manner  of  enacting  laws  are  wholly  disregarded  in  respect  to  a 
particular  act,  it  would  seem  to  be  a  necessary  conclusion  that  the 
act,  though  haying  the  forms  of  authenticity,  must  be  declared  to 
be  a  nullity,  otherwise  the  express  mandatory  provisions  of  the  Con- 
stitution would  be  of  no  avail  or  force  whatever.' 

In  Spangler  v.  Jacoby,  14  111.  297;  s.  c,  58  Am.  Dec.  571,  it  was 
held  that  the  journals  of  either  branch  of  the  legislature  that  a 
particular  act  was  not  passed  in  the  mode  prescribed  by  the  Consti- 
tution, and  that  the  signature  of  the  speakera  and  governor  to  an 
act  are  presumptive  that  it  became  a  law  in  pursuance  of  the  Con- 
stitution; but  that  this  presumption  may  be  overcome  by  the 
journals.  To  the  same  effect  are  People  y.  Ifahaney,  13  Mich.  48:3; 
Moody  v.  State,  48  Ala.  115;  People  y.  DeWolf,  62  111.  253;  State 
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V.  City  of  Hastings,  24  Minn.  78;  Southwick  Bank  t.  Com., 
26  Penn.  St.  446;  Jmes  v.  Hutchinson,,, AS  Ala.  721;  Fowler  v. 
Piercs,  2  Cal.  165;  People  y.  Supervisors^  8.N.  Y.  318;  iSjpMf  v. 
Ptoni  /?<wfrf  Co.,  22  Penn.  St.  376;  Opinion  of  the  Justices,  35  N. 
H.  579-584;  Opinion  of  the  Justices,  45  N.H.  607-614;  Opinion 
of  the  Justices,  52  N.  H.  622-625;  PfJOjpfe  ▼.  Pardy,  2  Hill,  31; 
PrSsdOtty.  Board  of  Trustees,  li)  111.  324;  People  r.  Starfie,  SB  Uhx 
121;  Coleman  i:  Dobbins,  8  Ind.  156-157.      *    ' 

In  the  last  case,  cited,  it  is  said  (page  162):  '^It  is  said,  arguendo, 
in  Purdy  v.  People,  4  Hill,  384,  that  nul  iiel  record  cannot  be 
pleaded  to  a  statute;  and  in  support  of  this  position  several  Eng- 
lish authorities  are  cited.  This  undoubtedly  is  the  Engligh  doc- 
trine, growing  out  of  their  peculiar  institutions.  Their  law-making 
power  is  omnipotent.  Not  only  the  common  statute  law  governing 
the  ordinary. relations  of  life,  but  the  British  Constitution  itself, 
is  the  creature  of  parliament.  In  this  country  legislative  bodies; 
are  created  by  the  Constitution.  Thus  every  act  may  be  tested 
by  that  instrument  and  declared  void  if  not  in  conformity  to  its 
requirements." 

The  journals  of  each  house  were  evidently  intended  to  furnish 
the  public  and  the  courts  with  the  means  of  ascertaining  what  was 
actually  done  in  each  branch  of  the  legislature.  They  are  to  be 
treated  as  authentic  records  of  the  proceedings,  and  the  court  may 
resort  to  them  when  the  validity  of  an  act  is  questioned  upon  the 
ground  of  the  failure  of  the  legislature  to  observe  a  matter  of  sub- 
stance in  its  passage,  for  the  purpose  of  ascertaining  whether  the 
constitutional  provisions  have  been  substantially  complied  with  or 
not  The  certificate  of  the  presiding  officers  is  merely  prima  fade 
evidence  that  an  act  has  been  duly  passed,  and  will  be  overthrown 
if  it  appears  from  the  journals  that  it  was  not.  The  necessity  for 
such  a  provision  is  apparent,  as  this  is  the  second  act  passed  at  the 
last  session  of  the  legislature  which  has  been  before  this  court  where 
the  provisions  of  the  original  act  were  changed  and  others  inserted, 
apparently  without  the  knowledge  of  the  members.  These  acta 
were  properly  certified  when  presented  to  the  governor  for  his  ap- 
proval, but  this  one  at  least  did  not  pass.  It  follows  that  the  act 
is  of  no  force  and  effect,  and  the  writ  must  be  denied* 

Writ  denied. 

The  other  judges  ooncar. 
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Marriage — divorce  —  dMMr. 

In  a  State  where  dlTOioe  allows  both  pertiefi  to  remury,  a  deene  ia  fafvrflf 
the  wife,  with  a  proyision  for  permanent  alimoBy,  ban  dower 

i  CTION  of  diroFoe.    The  opinion  states  the  case. 

John  P.  MauU^  for  appellant. 

J.  W.  BUer  and  F.  L  Fobs,  for  appellee. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff  against 
the  defendant  in  the  District  Court  of  Fillmore  county  to  obtain  a 
divorce,  upon  the  grounds  of  cruelty  and  failure  to  provide  a  soit- 
able  maintenance.  The  cause  was  referred  to  a  referee,  who  made 
a  report  in  favor  of  the  plaintiff.  The  report  was  confirmed  and  a 
decree  of  divorce  rendered,  with  permanent  alimony  to  the  amount 
of  $2,000,  to  be  paid  by  installments.  The  defendant  appealed  to 
this  court.  The  plaintiff  also  appealed  from  the  decree  for  alimony 
Before  the  hearing  the  defendant  died,  and  the  cause  as  far  as  it 
relates  to  alimony  was  revived.  It  is  claimed  on  behalf  of  th<» 
plaintiff  that  the  decree  for  alimony  is  not  for  a  sufficient  amount, 
and  also  that  she  is  entitled  to  dower  in  the  estate  of  the  defendant; 
while  on  behalf  of  the  defendant's  estate  it  is  alleged  that  the 
amount  of  alimony  is  excessive,  and  if  in  addition  to  it,  the  plain- 
tiff is  entitled  to  dower  in  the  estate,  it  will  be  impossible  to  raise 
the  amount  without  her  signature  to  the  deeds,  the  property  being 
exchisivel;  real  estate.  A  considerable  amount  of  temporary  ali- 
mony was  allowed  the  plaintiff  and  her  attorneys  during  the  pen- 
dency of  the  action,  while  the  costs  and  expenses  of  the  trial 
amount  to  a  very  large  sum.  The  defendant's  property  consists 
entirely  of  real  estate,  which,  as  is  well  known,  is  liable  to  fluctuate 
in  value  according  as  the  demand  may  be  brisk  or  dull.  He  is 
shown  to  have  been  in  debt  to  a  considerable  amount,  and  after  de- 
ducting the  debts  the  alimony  allowed  is  about  equal  to  one-third 
the  value  of  the  estate,  and  therefore  the  court  did  not  err  in  award- 
ing the  same.    But  it  is  claimed  that  notwithstanding  the  decree 
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of  divorce  the  plaintiff  is  still  entitled  under  the  statute  to  dower  in 
the  real  estate  of  the  defendant,  and  this  is  the  principal  question 
in  the  case.  This  is  claimed  under  section  23  of  chapter  25,  Gomp. 
Statutes  of  1885,  which  is  as  follows:  *'  When  the  marriage  shall  be 
dissolved  by  the  husband  being  sentenced  to  imprisonment  for  life, 
and  when  a  divorce  shall  be  decreed  for  the  cause  of  adultery  com- 
mitted by  the  husband^  or  misconduct  or  drunkenness  of  the  hus- 
bandy  or  on  account  of  his  being  sentenced  to  imprisonment  for  a 
term  of  three  years  or  more,  the  wife  shall  be  entitled  to  dower  in 
his  lands  in  the  same  manner  as  if  he  were  dead,  but  she  shall  not 
be  entitled  to  dower  in  any  other  case  of  divorce." 

Under  a  somewhat  similar  statute  the  Court  of  Appeals  of  New 
York  held,  in  Wait  t.  Wait,  4  N.  Y.  95,  that  a  divorce  for  adultery 
was  prospective  in  its  operation,  and  had  no  other  effect  on  the 
marriage  relation  than  such  as  was  declared  by  statute,  and  hence 
that  such  divorce  did  not  deprive  the  wife  of  her  right  of  dower. 
Burr  V.  Burr,  10  Paige,  25, 26.  Under  the  New  York  statute 
however,  the  defendant  found  guilty  of  adultery  was  prohibited 
from  marrying  again  during  the  life-time  of  the  plaintiff.  2  B.  S 
146^  §  49.  This  rule  seems  to  have  be^n  extended  by  the  courts  to 
other  cases  of  misconduct  of  the  husband. 

In  this  State  an  absolute  decree  of  divorce,  if  unappealed  from,  is 
final  as  to  the  rights  of  the  parties.  Our  statute  neither  authorizes 
nor  sanctions  the  practice  of  divorcing  the  plaintiff,  and  denying 
a  divorce  to  the  defendant.  A  decree  a  vinculo  matrimonii  dissolves 
the  marriage  and  puts  an  end  to  the  relation  of  husband  and  wife, 
and  as  a  necessary  consequence  to  the  right  of  dower,  upon  the  de- 
cease of  the  husband. 

Dower  in  this  State  is  only  allowed  to  the  widow  who  was  the 
wife  of  the  person  dying  at  the  time  of  his  death.  Kent  says  that 
the  next  species  of  life  estates  created  by  the  act  of  the  law  is  dower. 
It  exists  where  a  man  is  seised  of  an  estate  of  inheritance,  and  dies 
in  the  life-time  of  his  wife.  4  Kent  Com.  35;  Coke  Litt.  30a;  2 
Bl.  Com.  130.  The  effect  of  a  divorce  is  to  put  an  end  to  all 
rights  of  property  depending  upon  the  marriage,  and  not  actually 
vested,  such  as  the  right  of  dower  in  the  wife,  etc.  Rice  v.  Lnmley, 
10  Ohio  St.  596;  Billan  v.  Hercklebrnth,  23  Ind.  71;  Oiifen  v.  Marr, 
27  Me.  212;  Barbour  y.  Barbour,  46  Me.  9;  WhitsettY.  Mills,  6  Ind. 
229;  Burdick  v.  Briggs,  11  Wis.  136;  MiUimore  v.  MiUimore,  40 
Penn.  8t.  151.     StUphm  v.  Houdhtte,  60  Me.  447.     It  is  presumed 
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that  the  court  in  rendering  a  decree  of  diTorce  will  award  aliinony 
in  proportion  to  the  property  of  the  defendant.  This  must  include 
all  claims  of  the  plaintiff  upon  the  property  of  the  defendant.  If 
either  party  is  dissatisfied  with  the  decree  the  case  may  he  brought 
into  this  court  for  review;  but  the  final  decree  is  conclusive  upon  the 
rights  of  the  parties,  and  bars  the  rights  of  either  party  to  any  farther 
claim  upon  the  property  of  the  other.  The  most  that  can  be  claimed 
for  our  statate  is,  that  upon  the  decree  of  divorce  being  rendered  for 
ahy  of  the  causes  above  named  the  court  may  in  the  nature  of  alimony 
award  the  plaintiff  dower  in  the  lands  of  which  her  husband  was 
seised  at  the  date  of  the  decree.  In  such  case  however  the  right  to 
dower  is  not  contingent  upon  the  death  of  the  husband,  but  accrues  at 
once  upon  the  rendition  of  the  decree.  Thus  in  Smith  v.  Smithy  13 
Mass.  230,  upon  a  divorce  a  vinculo  for  the  adultery  of  the  husband, 
it  was  held  that  the  wife  was  entitled  to  dower  in  the  same  manner 
as  if  the  husband  were  dead,  and  the  same  ruling  was  had  in  Mer- 
till  V.  Shattuchy  55  Me.  370;  Harding  v.  Alden,  9  Me.  140;  Davdi 
V.  Howland,  14  Mass.  219.  The  question  of  alimony  does  not  seem 
to  have  been  considered  in  these  cases.  At  common  law  the  rela- 
tion of  husband  and  Wife  must  continue  to  exiist  to  entitle  the  wife 
to  alimony,  and  upon  a  decree  of  divorce  a  vinculo  or  sentence  of 
i^uUity  no  alimony  could  be  awarded^  The  statute  however  to 
protect  the  claims  of  the  wife  preserves  her  right  of  dower  in  the 
lands  of  her  husband  in  case  she  obtain  a  decree  of  divorce  a  vincuU 
from  hini  for  adultery,  misconduct,  etc.  This  right  becomes 
operative  at  oiice  upon  a  decree  being  rendered  and  not  upon  the 
death  of  the  defendant.  It  is  evident  however  that  the  object  of 
the  statute  is  to  enable  the  wife  to  obtain  a  fair  division  of  the 
property  of  her  husband  and  to  prevent  the  defendant  from  con- 
veying his  real  estate  in  fraud  of  her  rights.  A  married  woman 
may  bar  her  dower  by  joining  in  a  deed  of  conveyance  of  the  estate 
or  by  a  separate  deed.  She  may  also  be  barred  by  a  jointure  settled 
on  her  with  her  consent  before  marriage,  or  by  a  pecuniary  provi- 
sion in  lieu  of  dower  to  which  she  has  assented.  She  may  also  elect 
between  her  right  to  dower  under  the  statute  and  a  provision  in  the 
will  of  her  husband,  but  she  will  not  be  entitled  to  claim  under 
both  unless  that  appears  to  have  been  the  intention.  Gomp.  StaL, 
ch.  23,  §  12,  et  seq.  Where  the  wife  accepts  any  of  the  pecuniary 
provisions  named  in  lieu  of  dower  she  will  be  barred  thereby^  >  So 
if  upon  rendering  a  decree  of  divorce  the  court  in  decreeing  ^^oJh 
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erty  to  the  wife  in  the  nature  of  permanent  alimony  awards  a  gross 
sum,  it  will  be  held  to  include,  all  the  property  of  the  husband 
including  the  right  of  dower  to  which  the  wife  wilt  be  entitled.  It 
is  a  fundamental  principle  of  equity  jurisprudence  that  where  all 
parties  in  interest  ai'e  before  the  court  in  a  case  where  its  jurisdic- 
tion is  established';  it  will  determine  the  entire  ct^ntroversy  and 
award  full  and  final  relief.  This  principle  has  frequently  been 
applieij  tocauses  of  action  which  were  purely  legal  in  their  nature, 
and  where  relief  could  have,  been  granted  by  a  court  of  law,  and 
particularly  is  this  true  under  the  Code  where  the  distinctions 
between  actions  at'^Mw'cKnd'  suits  in  equity  are  abolished.  Laub  v. 
Buckmiller,  17  N.  Y.  620;  Laliin  v.  McCarty,  41  N.  Y.  107;  Davis 
V.  Lamberison,  56  Barb.  480;  Stembergerir.  McGovern,  56  N.  Y.  12; 
Stoiy  Eq.  Jur.,  §§  64,  65;  Turner  v,  Pierce,  M  Wis.  058;  McNeady 
V.  Hyde,  47  Cal.  481.  The  object  is  to  prevent  a  multiplicity  oi 
sqitB,  rf  A  fiQ^rtiOif  equity  therefore  in  awarding  permanent  alimony 
to  the  wife  must  take  into  consideration  all  the  circumstances  and 
decree  such  an  amount  to  the  wife  as  may  seem  just  and  proper. 
But  the  decree  will  be  final  unless  appealed  from  and  will  deter- 
mine the  rights  of  the  parties  to  the  property  in  controversy. 
Where  a  decree  of  divorce  ,is  granted  which  is  not  sought  to  be 
reviewed  on  error  or  appeal,  the  parties  after  the  lapse  of  six 
months  may  marry  again,  and  the  only  purpose  of  this  pro- 
vision of  the  statute  is  to  enable  either  party  if  aggrieved  by  the 
decree  to  have  the  cause  reviewed  in  the  Supreme  Court.  Gomp. 
Stat  1885,  ch.  25,  §  45.  Aside  from  this  restriction  it  is  not  the 
policy  of  our  law  to  impose  restrictions  upon  the  marriage  of  either 
of  the  parties.  We  therefore  hold  that  a  wife  on  obtainmg  a 
divorce  for  the  causes  named  is  entitled  to  dower  in  the  lands  of 
her  husband  if  slie  so  elect,  and  the  same  may  be  set  o£F  as  a  por- 
tion of  the  husband's  estate  to  which  she  is  entitled.  But  that  if 
she  do  not  demand  her  dower  and  the  court  makes  a  division  of 
the  property  of  the  husband  in  her  favor  in  the  nature  of  alimony, 
it  will  be  held  to  include  her  dower  right  unless  a  contrary  inten- 
tion appears  and  the  decree  will  conclude  the  rights  of  the  parties. 
As  the  decree  for  alimony  in  this  case  was  for  a  gross  sum,  payable 
by  installments,  anj^  seems  to  have  been  a  fair  division  of  the  prop- 
erty of  the  husband,  it  must  be  held  to  include  the  plaintiflTs  right 
of  dower  in  his  lands.  The  decree  of  the  district  court  is  therefore 
affirmed.  Judyinent  affirmed. 
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Hakd  ▼.  Phillips. 

AMo^nMfn  ^WM/U — attempt  to  dtflMt  rmowmr^* 

Where  a  stataie  authorixes  an  attomej*s  fee  proporkloiied  to  the  amottni  of 
recoTerj,  the  debtor  xntky  not  defeat  hU  recoTerj  to  that  amount  bj  pfljinf 
a  large  portion  of  the  debt  just  before  judgment. 

riOKEC  LOSURE.     The  opioioa  states  the  OMe. 

A    W.  CYiteSf  for  appellant. 

Oeorae  0.  Bowman,  for  appellees. 

Maxwell,  J.  This  action  was  brought  in  the  District  Gonrt  of 
Platte  county  to  foreclose  a  mortgage  upon  certain  real  estate 
executed  by  Minerva  A.  Bailey  and  Ourdon  B.  Bailey,  on  the  18th 
day  of  February,  lo79.  The  mortgage  contains  this  provision: 
*'And  in  case  of  a  foreclosure  of  this  mortgage  a  sum  equal  to  ten 
per  cent  of  the  whole  amount  due  shall  be  awarded  in  addition  to 
the  judgment,  as  an  attorney's  fee."  It  is  alleged  in  the  petition, 
in  substance,  that  Phillips  purchased  the  mortgage  premises  after 
the  execution  of  the  mortgage.  No  answer  was  filed  by  any  of  the 
parties,  but  on  the  day  on  which  the  decree  was  rendered  the 
attorney  for  Phillips  announced  in  open  court  that  he  had  paid 
into  court  the  sum  of  $220  to  apply,  first,  on  taxable  costs  for  clerk's 
and  sheriflTs  fees,  and  second,  on  the  amount  found  due  on  the 
note  and  mortgage.  The  court  thereupon  found  "  that  all  the  facts 
stated  in  said  petition  are  true;  that  at  the  time  of  the  payment  of 
the  sum  aforesaid  into  open  court  there  was  due  from  the  defend- 
ant Gurdon  B.  Bailey  to  the  plaintiff,  upon  the  note  and  mortgage 
set  forth  in  said  petition,  the  sum  of  $295  for  principal  and  interest; 
*  *  *  that  there  still  remains  a  balance  of  eighty-eight  and 
three  hundredths  dollars  of  the  sum  so  found  due  as  aforesaid  to 
said  plaintiff,  still  unpaid;  that  a  sum  equal  to  ten  per  centum  of 
said  last  named  sum  should  be  allowed  as  an  attorney's  fee,  and 
that  the  plaintiff  is  entitled  to  the  relief  prayed  for  by  him  as  to 
the  residue  of  said  $295,  after  deducting  the  sum  so  paid  into 
court,"  etc.      The  sum  of  $8.08  was  allowed  iis  attorney's  fea. 
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From  the  decree  refusing  to  allow  an  attorney's  fee  on  the  entire 
sum  due,  the  plaintiff  appeals.  This  mortgage  was  executed  before 
the  act  of  1879,  p.  78,  repealing  the  law  providing  for  attorneys' 
fees  took  effect,  consequently  the  contract  is  in  full  force.  White 
T.  Rourkej  11  Neb.  519.  The  question  for  determination  therefore 
is  did  a  payment  of  a  part  of  the  mortgage  debt  immediately  pre- 
ceding the  entering  of  the  decree  of  foreclosure  defeat  the  right  to 
recover  attornevs'  fees? 

The  act  of  February  18,  1873,  providing  for  attorneys'  fees,  was 
as  follows:  ''That  in  all  actions  for  the  foreclosure  of  a  mortgage 
or  upon  a  written  instrument  for  the  payment  of  money  only,  there 
shall  be  allowed  to  the  plaintiff,  upon  the  recovery  of  judgment  by 
him,  a  sum  to  be  fixed  by  the  court  in  addition  to  the  judgment, 
nor  exceeding  ten  per  cent  of  the  recovery,  as  an  attorney's  fee,  in 
all  cases  wherein  the  mortgage  or  otlier  written  instrument  upon 
which  the  action  is  brought  shall  in  express  terms  provide  for  the 
allowance  of  an  attorney's  fee."  In  a  number  of  cases  this  court  has 
dcK^ided  that  the  attorney's  fees  allowed  by  the  act  were  in  the 
nature  of  costs  and  to  be  taxed  as  such  and  kept  separate  from  the 
judgment.  Rich  v.  Sirelch,  4  Neb.  186;  Hendrix  v.  Riematiy  0 
Neb.  516;  Htard  v.  Bank,  8  Neb.  10;  Daw  v.  Updike,  11  Neb.  95. 
Bemg  in  the  nature  of  costs,  a  portion  of  them  accrued  when  the 
petition  was  filed.  The  proceedings  to  foreclose  were  then  insti- 
tuted. The  defendants  by  failing  to  answer  admitted  that  the 
cause  of  action  had  been  correctly  stated  and  that  they  had  no 
defense.  This  being  so,  could  they  come  into  court  immediately 
preceding  the  entering  of  the  decree  with  the  cause  of  action  con- 
fessed upon  the  record,  and  pay  the  entire  claim  and  costs,  except 
the  attorneys'  fees?  It  will  be  observed  that  the  contract  is,  that  "  in 
case  of  foreclosure  of  this  mortgage  a  sum  equal  to  ten  per  cent  of 
the  whole  amount  due  shall  be  awarded  in  addition  to  the  judgment 
as  an  attorney's  fee.  This  contract  is  to  receive  a  fair  construction, 
one  that  will  carry  out  the  intention  of  the  parties  as  far  as  it  can 
be  ascertained.  The  ten  per  cent  is  to  be  computed  upon  the 
amount  due  on  the  note  and  mortgage.  This  presumably  is  to  be 
determined  by  the  decree,  as  the  facts  as  to  the  indebtedness  as  they 
existed  when  the  petition  was  filed  are  presumed  to  continue  until 
after  the  rendition  of  judgment.  If  therefore  the  defendant  was 
indebted  on  the  note  and  mortgage  when  the  petition  was  filed  to 
foreclose  he  ought  not  to  be  ^)ermitted  to  take  advantage  of  his  own 
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deiault  by  then  making  part  payment  to  defeat  the  attorney's  fee 
pro  tanio.  In  Dakin  v.  Dtmnvif/,  7  Hill,  30,  Dunning  brought  an 
action  of  assumpM  against  Dakin,  who  immediately  after  issue 
joined  paid  into  court  a  certain  sum  of  money,  claiming  that  was 
all  that  he  owed  the  plaintiff.  At  the  trial  however  the  indebted- 
ness was  found  to  exceed  the  amount  paid  into  court;  the  def^dd* 
ant  insisted  that  the  sum  thus  paid  should  be  deducted  by  the  juiy 
and  a  verdict  found  for  the  balance  only.  The  case  was  such  that 
the  deduction  would  have  reduced  the  recovery  below  the  amount 
liecessary  to  entitle  the  plaintiff,  under  the  statute,  to  costs.  The 
bourt  say  (page  31):  *'  The  consequences  that  follow  from  the  pay- 
ment of  money  into  court  in  a  proper  case  is  well  settled  in  England. 
If  the  amount  brought  into  court  is  accepted  by  the  plaintiff  in 
satisfaction  of  his  demand,  his  costs  are  to  be  paid  by  the  defend- 
ant, and  the  cause  will  thus  be  ended.  But  the  plaintiff  may  insist 
that  the  amount  paid  is  less  than  the  actual  indebtedness,  and  pro- 
ceed  in  the  cause  to  recover  the  residue.  In  such  case  if  the  sum 
paid  into  court  is  equal  to  what  was  due  at  that  time  the  verdict  is 
to  be  for  the  defendant,  Wt  if  the  sum  paid  is  short  of  tliat  amount 
the  payment  is  to  be  allowed  as  a  credit  and  a  verdict  found  for  the 
balance  only,  *  *  *  The  former  practice  of  the  English  courts 
tnay  have  been  well  enough  there  and  worked  no  injustice  to  either 
party,  and  it  might  be  proper  here  if  our  law  as  to  costs  was  the 
same  as  that  of  England.  Th&sum  brought  into  court  belongs  to 
the  plaintiff  in  any  event,  and  in  England  if  he  recovers  any  thing 
beyond  that  sum  he  is  entitled  to  costs.  But  it  is  otherwise  in  this 
court  and  in  the  courts  of  common  pleas  of  the  several  counties. 
The  plaintiffs  right  to  costs  in  these  courts  often  depends  upon  the 
amount  of  the  recovery,  and  that  right  ought  not  to  be  impaired 
or  affected  by  a  payment  into  court  unless  the  amount  thus  paid 
is  equal  to  the  whole  sum  due  at  the  time."  And  it  was  held 
that  the  verdict  and  judgment  should  be  for  the  whole  amount 
of  the  plaintiff's  claim,  but  that  the  defendant  would  be  entitled 
to  the  benefit  of  the  payment.  In  other  words,  that  as  the  statute 
allowed  attorneys  certain  fp^s  in  the  nature  of  costs,  proportioned 
to  the  amount  of  recovery,  the  debtor  by  paying  a  part  of 
the  debt  after  the  action  was  commenced  could  not  prevent  the 
attorney  from  recovering  fees  upon  the  entire  sum.  See  also  Hand 
V.  finely,  2  Stra.  1220.  Sheriff  v.  Hull,  37  Iowa,  176.  This,  we 
think,  is  the  correct  rule  to  be  applied  in  cases  of  this  kind.     The 
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{Myment^  so  fit^  m  tHe  attx^neys'  fees  are  concerned^  is  to  b^  applied 
as  though  the  decree  had  been  rendered,  and  this  will  dispose  of  the 
objection  that  the  fees  were  to  be  fixed  by  the  court  upon  the 
recovery  of  judgment,  as  the  court  at  that  time  determines  the 
Amount  due  from  the  defendant  to  the  plaintiff.  But  it  maybe 
said  that  the  court  has  a  discretion  in  the  premises,  and  having 
fixed  the  fees  that  this  court  cannot  review  the  order.  In  answer  to 
this  objection  we  will  say  that  it  clearly  appears  from  the  record  that 
the  court  only  allowed  fees  upon  the  balance  remaining  unpaid,  and 
refused  to  allow  the  same  upon  the  amount  paid  immediately  pre^ 
Ceding  judgment.  In  this  we  think  the  court  erred.  The  decree 
as  to  attorneys'  fees  is  reversed,  as  ten  per  cent  does  not  appear 
to  be  an  unreasonable  fee  where  the  sum  recovered  is  less  than  $300, 
the  plaintiff  is  allowed  a  sufficient  sum  with  that  heretofore  awarded 
to  amount  to  ten  per  cent  on  the  decree,  and  the  decree  as  thus 
modified,  is  affirmed. 

Judgmmtaocordingly.^ 
Thei  other  judges  concur.  ' 


Cox  V.  Ellsworth. 

SMdenee — prtiumpUon  of  death  from  ab$6nee. 

The  death  of  an  absent  person  may  be  presumed  in  less  than  seven  years,  froia 
other  facts  and  circomstanoes  than  exposure  to  a  probably  fatal  danger,  such 
as  the  improbability  of  and  lack  of  motive  for  abandoning  his  home.*  , 

4CTI0N  to  reform  a  deed.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below 

A  us  fin  J,  mttenhofise  and  Wittiam  P.  HMingSj  for  appellants. 

Alfred  W.  Agee,  for  appellee. 

Cobb,  G.  J.  This  is  an  action  in  equity  brought  in  the  District 
Court  of  Hamilton  county,  by  Joshua  Cox,  plaintiff,  against  Francis 
Hi  Ellsworth  and  wife,  defendants,  to  reform  an  error  or  mistake 

*  See  note,  46  Am.  Rep.  761.  , 
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in  a  deed  of  real  estate  executed  by  said  defendants  to  one  Mitchel 
Clement,  under  whom  the  plaintiff  claims.  The  alleged  error  or 
mistake  consisted  in  a  misdescription  of  the  land  intended  to  be 
described  in  and  conveyed  by  the  deed.  The  defendants  answering 
denied  that  there  was  a  mistake  or  error  in  the  deed,  and  denied 
the  death  of  Mitchel  Clement,  their  grantee.  The  deed  ander 
which  the  plaintiff  claims  his  right  in  the  premises  was  executed  by 
Sarah  J.  Clement,  widow  or  wife,  and  Minnie  L.  Clement,  only 
child  of  said  Mitchel  Clement.  This  land  was  purchased  and  deed 
received  by  said  plaintiff,  and  executed  by  said  Sarah  J.  Clement 
and  Minnie  L.  Clement  on  the  theory  that  said  Mitchel  Clement 
was  deceased  prior  to  the  date  thereof — November  21,  1881. 

The  cause  was  tried  to  the  court,  which  found  all  of  the  issues 
for  the  plaintiff,  and  adjudged,  decreed,  and  ordered  the  said  deed 
reformed  and  corrected  as  prayed  by  the  plaintiff  in  his  petition,  etc 

The  cause  is  brought  to  this  court  by  the  defendants  by  appeaL 
The  case  presents  two  questions: 

1.  Was  there  a  mistake  in  the  description  of  the  land  aonght  and 
intended  to  be  con?eyed  by  Francis  M.  Ellsworth  and  wife  to  Mitchel 
Clement  under  date  June  9, 1875? 

2.  Was  Mitchel  Clement  deceased  prior  to  November  21,  1881? 
[Omitting  the  first  question.] 

On  the  second  point,  it  appears  from  the  record  that  about  five 
years  previous  £o  the  date  of  the  conveyance  by  Sarah  J.  and  Minnie 
H.  Clement  to  the  plaintiff,  Mitchel  Clement  was  a  man  of  about 
sixty-three  years  of  age,  married,  and  had  been  married  about  seven- 
teen years,  his  family  consisting  of  his  wife  and  an  only  daughter, 
a  bright  and  intelligent  girl  of  about  fifteen;  he  being  of  sober  and 
industrious  habits,  greatly  attached  to  family  and  home,  in  easy 
pecuniary  circumstances.  He  resided  with  his  family  in  his  owii 
house  in  the  village  of  Forrest,  Livingston  county,  Illinois.  His 
business  had  been  for  many  years  that  of  purchaser  of  com.  At 
this  time  the  active  season  for  that  business  was  just  about  to  com- 
mence. He  had  just  finished  repairing  his  cribs  and  putting  in 
new  scales  for  the  purpose  of  weighing  corn.  Under  these  circum- 
stances, in  the  early  part  of  the  month  of  December,  after  eating 
his  breakfast  in  the  morning,  he  as  usual  left  his  house  and  went 
into  the  village  without  expressing  his  intention  of  going  away  any- 
where, and  without  taking  any  thing  with  him  but  his  every-day 
clothes  on  his  back.     He  never  returned,  nor  did  his  family  or 
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friends  or  any  of  the  citizens  of  Forrest  oyer  see  or  hear  of  him  so 
far  as  is  known^  except  to  learn  from  the  bankers^  where  it  seems 
he  had  some  money  on  deposit,  at  the  neighboring  town  of  Fair^ 
bury,  about  five  miles  distant,  who  stated  to  the  wife  of  the  missing 
man  that  he  came  into  the  banking  house  on  that  day  and  drew  oat 
his  money  which  he  had  on  deposit  there,  amounting  to  about 
$1,800.  All  of  his  relatives  and  connections  known  to  his  wife  and 
daughter  were  corresponded  with  for  news  of  the  missing  man,  and 
extensive  search  made  by  the  people  of  Forrest  for  his  body  in 
case  any  accident  or  casualty  had  befallen  him,  but  all  without 
efiFect 

Now  then,  was  this  evidence  sufficient  after  the  lapse  of  five 
years,  to  sustain  the  finding  of  the  court  that  Mitchel  Clement  was 
dead?  By  reference  to  the  text-books  and  cases,  it  seems  to  be  the 
settled  rule  both  in  England  and  this  country  that  seven  years  is  the 
period  at  which  the  presumption  of  continued  life  ceases.  Bat  this 
period  may  be  shortened  by  the  proof  of  such  facts  and  circumstances 
connected  with  the  person  whose  life  is  the  subject  of  the  inquiry 
as.  when  submitted  to  the  test  of  reason  and  experience,  would 
force  the  conviction  of  death  within  a  shorter  period.  Under  the 
rule  above  stated,  if  any  person  domiciled  in  the  city  of  London 
leaves  the  place  of  his  residence  on  a  journey  of  business,  health, 
or  pleasure,  or  simply  disappears  and  does  not  return,  nor  is  heard 
of  by  any  person  at  said  city  or  elsewhere,  so  far  as  is  known  to  the 
authority  making  the  inquiry,  until  after  the  lapse  of  the  period  of 
seven  years,  the  presumption  that  such  person  is  still  in  life  ceases 
to  exist  and  he  is  presumed  to  be  dead,  without  regard  to  any  fact 
connected  with  the  circumstances,  life,  or  habits  of  such  person. 
Bnt  when  the  inquiry  arises  before  the  expiration  of  seven  years, 
and  the  facts  and  circumstances  of  the  person  are  proved  to  have 
been  such  as  to  compel  the  thoughtful  and  experienced  mind  to 
believe  that,  if  still  living,  such  absent  person  would  have  returned 
to  or  communicated  with  his  home,  wife,  children,  relatives  or 
friends  left  behind,  or  to'  the  care  and  enjoyment  of  property 
abandoned,  and  that  he  has  never  returned,  in  such  case,  although 
the  period  of  seven  years  has  not  elapsed,  the  presumption  of  con- 
tinued life  may  be  held  to  have  ceased. 

The  case  of  Tisdale  v.  Connecticut  Mut.  Life  Ins.  Co.,  26  Iowa,  * 
170,  is  a  strong  case  and  quite  in  point  to  the  case  at  bar.     This 
was  an  action  by  Mrs.  Tisdale  against  the  life  insurance  company 
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upon  a  policy  of  inflaranoe  on  the  life  of  Edgar -.Tisdale,  her 
husband.  Of  coarse,  the  leading  fact  to  be  proved  bj  her  was  the 
death  of  Sdgar  Tisdale.  The  case  does  not  show  the  date  of  the 
commencement  of  the  emit,  but  as  the  opinion  of  the  Supreme 
Court  was  filed  December  12, 1868,  it  is  fair  to  presume  that  the 
suit  was  commenced  in  the  District  Court  as  early  as  the  first  of 
that  year.  The  evidence  tended  to  prove  that  Edgar  Tisdale  "  was 
a  young  man  of  exemplary  habits,  excellent  character,  of  fair 
business  prospects,  res}iectably  connected,  and  of  the  most  ha{^y 
domestic  irelations.  He  liad  the  falle3t  confidence  of  his  friends, 
and  the  entire  affection  of  his  wife,  and  was  living  in  apparent 
happiness,  with  no  cause  of  discontent  with  his  condition  which 
would  have  influenced  him  to  break  the  domestic  and  social  ties 
with  which  he  was  so  pleasantly  bound  to  life.  Visiting  Chicago, 
September  25,  1866,  upon  business,  he  was  last  seen  by  an 
acquaintance  on  the  comer  of  Lake  and  Clark  streets  in  that  city 
about  3  o'clock  of  that  day.  No  trace  of  him  was  afterward  dis- 
covered, though  his  friends  made  every  effort  to  find  him  and 
ascertain  the  cause  of  his  mysterious  disappearance.  A  large 
reward  was  offered  through  the  newspapers  for  information  that 
would  lead  to  his  discovery  either  dead  or  in  life.  The  detective 
police  were  employed  to  search  for  him,  without  results.  No  tidings 
have  been  received  of  him,  and  not  the  faintest  trace  of  the  cause 
or  manner  of  his  disappearance  has  been  discovered.  The  District 
Court  instructed  the  jury  that  '*  the  law  presumes  the  existence  of 
a  person,  when  duly  proved,  to  continue  until  the  contrary  is  shown 
by  some  sufficient  proof,  or  in  the  absence  of  such  proof,  until  a 
different  presumption  arises.  Such  presumption  arises  in  law  after 
the  expiration  of  seven  years  without  any  intelligence  concern- 
ing such  person;  but  upon  the  issue  of  the  life  or  death  of  such 
person,  a  jury  may  find  a  presumption  of  death  from  the  lapse 
of  a  shorter  period  than  seven  years,  provided  other  circum- 
stances concur.  These  other  circumstances  must  be  facts  proven 
or  presumed  to  be  true,  the  existence  of  which  being  so 
established,  gives  reasonable  ground  for  the  presumption  of  such 
death;  such  as,  for  instance,  that  such  person  is  proven  to  have 
sailed  on  a  voyage  which  should  long  since  have  been  accomplished 
and  the  vessel  in  which  he  sailed  has  not  since  been  heard  from, 
from  which  fact  the  loss  of  the  vessel  and  those  on  board  will 
reasonably  be  presumed;  or  that  such  person  is  shown  to  have  last 
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been  in  a  house  destroyed  by  fire,  or  9  tornado,  at  or  so  near  the 
time  of  its  destruction  ast^  ^M;rqis^  a  reasonable  presumption  that 
he  perished  in  it.  But  in  the  absence  of  proof  of  some  such  cir- 
cumstances no  amount  of  probabilities  arising  from  continued 
absence  or  neglect  to  write,  or  from 'confidence  in  the  character  or 
habits  of  the  person  alleged  to  be  dead,  or  in  his  preyious  declara- 
tion of  intention,  will  be  sufficient  to  warrant  the  presumption  of 
death  wiilii'n^  efevepl  yeajlrs,  because  the  liiiw  fixeslth^tl  peiriod  for  a 
presumption  of  death  to  arise  from  such  circumstances."  The  jury 
found  for  the  defendant.  In  the  Supremo  Court,  Beck,  J.,  in 
delivering  the  opinion  of  the  court  reversing  the  judgment  of  the 
District  Court,  said:  *^  The  first  instruction,  announcing  the  rale 
that  the  death  of  an  absent  person  cannot  be  presumed,  except 
upon  evidence  of  facts  shoWing  hU  exposure  to  danger,  which 
probably  resulted  in  death  before  the  expiration  of  seven  years  from 
the  date  of  the  last  intelligence  from  him;  and  that  evidence  of 
long  absence  v/ithout  communicating  with  his  friends,  or  character 
and  habits,  making  the  abandonment  of  homp  and  family  improb- 
able, and  of  want  of  all  motive  or  cause  for  such  abandonment 
which  can  be  supposed  to  influence  men  to  such  acts,  is  not  sufi&- 
cient  to  raise  a  presumption  of  death.  The  instruction  is  not  in 
accordance  with  the  true  rule  of  evidence,  and  is  erroneous.'' 
*  *  *  «  Any  facts  or  circumstances  relating  to  the  characterj^ 
habits,  condition,  affection,  attachments,  prosperity,  and  objects  m 
life,  which  usually  control  the  conduct  of  men,  and  are  the  motives 
of  their  actions,  are  competent  evidence  from  which  may  be  inferred 
the  death  of  one  absent  and  unheard  from,  whatever  has  been  the 
duration  of  such  absence.  A  rule  excluding  such  evidence  would 
ignore  the  motives  which  prompt  human  actions  and  forbid  inquiry 
into  them  in  order  to  explain  the  conduct  of  men,"  etc. 

The  above  case  was  cited  with  approval  in  Hancock  v.  Am»  Life 
Ins.  Co.,  62  Mo.  26;  also  by  the  Supreme  Court  of  Kansas  in  Ryan 
V.  Ihidar,  31  Kans.  366,  all  cases  cited  by  counsel  for  appellee 

The  judgment  of  the  District  Court  is  therefore  aflBrmed. 

Judgment  affirmed. 

The  other  judges  concur 
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<7SOa,74.) 
Statute  of  UmtUUioM — ''(tckfund&dffnmU,'* 

A  memoimndnm,  in  the  handwriting  of  a  debtor,  but  unsigned  and  found 
among  his  papers  after  his  death,  is  not  an  acknowledgment  suffleient  to 
take  a  debt  out  of  the  statute  of  limitations.* 


B 


ILL  for  accounting.    The  opinion  states  the  point, 
below. 


John  L  HdB,  for  plaintifb  in  error. 

M.  H,  Sandwich,  J,  A.  Gotton,  A.  M.  Spmr,  Bojfnton  S  Ham-- 
mofid,  Allen  S  THsinger,  J.  H.  Hall,  for  defendants. 

Blakdfobd,  J.  The  defendants  demurred  to  the  bill  filed  by 
plaintiffs  in  error,  among  other  grounds,  because  the  plaintiffs' 
claims  upon  the  estate  of  James  Trice,  deceased,  were  barred  by  the 
statute  of  limitations.  The  court  sustained  the  demurrer  on  this 
ground,  and  dismissed  plaintiffs'  bill,  and  this  ruling  is  excepted 

*  See  note,  85  Am.  Rep.  417. 
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to  and  eri'or  assigned  there^  and  this  writ  of  error  is  brought  to 
review  and  reverse  the  decree  dismissing  said  bill. 

To  take  the  case  from  under  the  operation  of  the  statute,  the 
plaintiffs  rely  upon  a  paper  in  the  handwriting  of  the  intestate, 
Trice^  which  was  found  among  his  papers  after  his  death.  The 
paper  is  as  follows:  ''Nancy  H.  Trice  received  from  her  father's 
estate  $7,160,  to  be  divided  equally  between  her  children,  each 
one's  share  $550.77.  Pay  out  of  J.  Trice's  estate.  Jan.,  1876. 
Aggregate  amount  of  thirteen  children,  $20,160.10  " 

There  was  no  signature  to  the  paper;  on  the  back  of  the  same 
there  was  writen  in  the  handwriting  of  said  deceased  as  follows: 
'*  For  Nancy  Trice's  children." 

The  complainants  to  the  bill  were  Nancy  Trice's  children.  Nancy 
Trice  was  the  child  of  James  Oibson,  and  she  had  inteimarried  with 
said  James  Trice,  and  died  in  1857.  Her  father,  James  Oibson, 
died  in  1853,  leaving  his  last  will  and  testament,  by  which  he  had 
devised  and  bequeathed  to  his  said  daughter,  Nancy  Trice,  certain 
real  and  personal  property  for  and  during  her  life,  and  after  her 
death  to  her  children.  Said  James  Trice  was  qualified  and  ap- 
pointed the  executor  to  the  will  of  said  James  Oibson.  James  Trice 
died  in  April,  1880;  the  bill  was  filed  in  September,  1880. 

The  main  question  in  this  case  is,  whether  the  writing  found 
among  the  papers  of  James  Trice  after  his  death,  unsigned  by  him, 
was  a  sufficient  acknowledgment  of  his  indebtedness  to  complain- 
ants, so  as  to  prevent  the  bar  of  the  statute  of  limitations  of  the 
16th  March,  1869. 

The  Code,  §  2939,  provides  as  follows:  ^'A  payment  entered 
upon  a  written  evidence  of  debt  by  the  debtor,  or  any  other  written 
acknowledgment  of  the  existing  liability,  is  equivalent  to  a  new 
promise  to  pay." 

It  is  insisted  for  plaintiffs  that  the  writing  referred  to  is  a  written 
acknowledgment  of  an  existing  liability,  and  sufficient  to  create  a 
new  promise  to  pay.  If  this  writing  had  been  given  to  plaintiffs 
by  Trice,  or  made  to  any  one  else  for  them,  then  there  might  be 
some  foundation  for  the  assumption  of  plaintiffs;  but  the  circum- 
stances stated  in  the  bill  show  that  the  writing  found  among  Trice's 
papers  at  his  death  was  unsigned  by  him.  He  had  never  made 
known  the  same  to  any  one  during  his  life.  How  can  it  be  said  to 
be  an  acknowledgment?  An  acknowledgment  is  the  admission  of 
the  truth  ot  any  fact.  How  can  it  be  said  that  this  writing  is  the 
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admission  of  the  truth  of  the  facts  therein  stated,  when  it  was  never 
made  known  to  any  one  ?  The  paper  indicates  that  the  snms  men- 
tioned therem  are  to  be  paid  out  of  the  estate  of  the  writer,  and 
thus  it  would  seem  to  be  testamentary  in  its  character,  a  something 
which  he  wishes  done  after  his  death;  Not  signed  or  properly  at- 
tested, it  fails  as  a  testament,  it  is  but  a  bare  resolution,  which 
could  have  no  efFect  until  legally  declared;  it  fails  as  'an  acknowl- 
edgment, because  it  was  never  made  known  by  the  writer;  hence 
the  paper  mentioned  is  not  sufficient  to  create,  nor  is  it  equivalent 
to  a  new  promise. 

A  question  similar  to  this  came  before  the  Supreme  Court  of  Mis- 
souri. It  wtia  where  a  person  wrote  a  will  in  his  note-book  and 
signed  the  same,  whereby  he  directed  that  out  of  his  estate  his  wife 
was  to  pay  all  his  debts,  including  a  debt  due  his  mother  of  about 
$400.  That  court  says:  '^A  mere  writing  acknowledging  a  debt, 
which  is  retained  by  the  person  making  it,  and  which  is  never  de- 
livered either  to  the  creditor  or  any  one  else,  cannot  have  the  effect 
of  preventing  the  operation  of  the  statute."  Allen  v.  Collins,  70 
Mo.  138;  3.  c,  35  Am.  Rep.  416.  Chief  Justice  Shaw,  in  the  case 
of  Merriman  v.  Leonard,  6  Cush.  151,  where  the  acknowledgment 
of  the  debt  was  contained  in  a  mortgage  duly  executed  and  acknowl- 
edged, which  was  never  delivered  to  the  mortgagee,  but  was  found 
after  the  mortgagor's  death  among  his  papers,  held  that  it  did  not 
amount  to  an  acknowledgment  of  the  debt,  or  of  a  willingness  or 
intention  to  pay,  from  which  a  promise  could  be  implied.  The 
deed  was  never  delivered,  and  was  not  an  instrument  by  which  the 
signer  was  bound 

These  cases  referred  to,  ana  which  might  be  greatly  multiplied, 
are  much  stronger  than  the  case  now  under  consideration;  no 
promise  to  pay  can  be  inferred  from  the  instrument  set  out  in 
plaintiff's  bill,  under  the  circumstances  under  which  the  same  was 
found,  and  the  court  below  did  right  in  sustaining  the  demarrer 
notwithstanding  the  writing. 

[Omitting  other  points.] 

And  there  was  no  error  in  sustaining  the  demurrer  to  this  bill, 
and  the  judgment  of  the  court  dismissing  the  same  is  affirmed. 

Judgment  affirmed. 
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OrimkuUkm — hamiMde  —  nsgligenee  and  cruelty  to ehM. 

The  death  of  a  child  resalting  from  willful  craelty  and  neglect  on  the  part  of 
'  one  boond  to  maintain  and  care  for  it  is  murder,  although  there  was  no 
intent  to  kill.* 

O'^ONVICTION  of  murder  of  a  child  eight  or  ten  years  of  age 
by  defendant  to  whom  the  child  had  been  left  and  in  whose 
eare  it  had  been  several  years.  The  death  ensued  from  cruel  beat- 
ing and  exposure.  The  court  charged  without  qualification  as  to 
animus,  that  if  the  conduct  of  the  defendant  did  contribute  to 
the  death  of  the  child,  it  was  criminal  and  she  would  be  guilty  of 
one  or  another  of  the  crimes  as  mentioned  — murder  or  voluntary 
or  involuntary  manslaughter ;  and  if  his  death  resulted  either 
proximately  or  remotely  from  her  conduct  in  the  case  then  she  is 
guilty  of  some  crime.  The  court  charged  fully  as  to  the  presump- 
tion of  innocence,  reasonable  doubts,  etc.,  and  after  stating  the 
position  of  the  State  and  defense,  charged  as  follows  :  '*  Judge  of 
the  testimony.  Did  the  conduct  of  the  defendant  contribute  either 
proximately  or  remotely  to  the  death  of  this  individual  ?  Did  his 
death  ensue  from  disease  of  any  kind,  either  congenital,  syphilis 
or  other  disease  ?  Did  it  ensue  from  natural  causes  ?  If  so,  she 
is  not  guilty.  But  if  it  ensued  from  her  own  conduct  by  along  con- 
tinuation of  conduct  on  her  part,  in  which  she  maltreated  the 
deceased,  in  which  she  beat  him  or  starved  him  as  charged  in  the 
indictment  or  exposed  him  to  severe  or  inclement  weather  without 
sufficient  clothing  or  food  as  charged  in  the  indictment,  and  if  his 
death  was  brought  about  by  a  long  series  of  acts  of  that  character 
and  by  nothing  else,  then  you  would  be  authorized  to  say  she  is 
guilty.  The  indictment  charges  that  starvation  is  one  of  the 
elements  that  entered  into  the  causes  of  his  death.  For  one  to  be 
guilty  of  starving  another,  that  one  must  have  the  means  to  supply 
the  person  with  food  and  intentionally  and  willfully  withhold  it  in 
order  to  make  out  a  case  of  starvation.  If  a  person  be  poor  and 
destitute,  lacking  in  means,  lacking  in  provisions,  and  by  that  means 

*  See  note,  86  Am.  Rep.  606. 
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a  person  under  her  control  suffer  from  want  of  food  it  is  not  starva- 
tion ;  it  is  not  criminal  starvation  at  all  events  ;  it  is  not  such  as 
the  law  pronounces  as  criminal.  If  you  find  that  the  conduct  of  the 
defendant  did  contribute  to  the  death  of  the  child,  then  it  would 
be  your  duty  to  inquire  what  grade  of  crime  the  defendant  com- 
mitted. Was  it  murder,  voluntary  manslaughter  or  involuntary 
manslaughter  ?  If  the  conduct  of  the  defendant  did  contribute  to 
the  death  of  the  child  it  was  criminal  and  she  would  be  guilty  of 
one  or  the  other  of  these  crimes  as  mentioned  —  murder,  voluntary 
manslaughter  or  involuntary  manslaughter. 

C.  P,  Crawford^  for  plaintiff  in  error 

C.  Afubrsan,  attomey-generaly  and  J.  IT.  Lumpkin,  for  State. 

Hall,  J.  1.  ^^  Death  ensuing  in  consequence  of  the  willful 
omission  of  a  duty  will  be  murder ;  death  ensuing  in  consequence 
of  the  negligent  omission  of  a  duty  will  be  manslaughter."  In 
Rex  V.  Hughes,  Lord  Gam pbell,  delivering  the  opinion  of  the  court 
of  criminal  appeal  said  :  *'  It  has  never  been  doubted  that  if  the 
death  is  the  direct  consequence  of  the  malicious  omission  to  perform 
a  duty,  as  of  a  mother  to  nourish  her  infant  child,  this  is  a  case 
of  murder.  If  the  omission  was  not  malicious,  and  arose  from 
negligence  only  it  is  a  case  of  manslaughter."  Roscoe  Gr.  Ev.  723, 
and  cases  cited.  Where  a  sick  or  weak  person  is  exposed  to  cold 
with  an  intent  to  destroy  him,  this  may  amount  **  to  willful  mur- 
der, under  the  rule  that  he  who  willfully  and  deliberately  does  any 
act  which  apparently  endangers  anpther's  life  and  thereby  occasions 
his  death  shall,  unless  he  clearly  prove  to  the  contrary,  be  adjudged 
to  kill  him  of  malice  prepense"  Roscoe  Gr.  Ev.  723,  and  citations. 
Gases  have  arisen  under  this  principle  where  apprentices  and  pris- 
oners have  died  in  consequence  of  the  want  of  sufficient  food  and 
necessaries,  and  where  the  question  has  been  whether  the  law 
would  imply  such  malice  in  the  master  or  jailor  as  is  necessary  to 
make  the  offense  murder.  A  husband  and  wife  were  both  indicted 
for  the  murder  of  a  parish  apprentice  bound  to  the  former.  Both 
the  prisoners  had  used  the  deceased  in  a  most  crunl  and  barbarous 
manner,  and  had  not  provided  him  with  sufficient  food  and  nour- 
ishment; but  the  surgeon  who  opened  the  body  deposed,  that  in  his 
opinion,  the  boy  died  from  debility  and  want  of  proper  food  and 
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nourishment  and  not  from  the  wounds  he  had  received.  Law- 
RBNCE,  J.^  upon  this  evidence  was  of  opinion  that  the  case  wa« 
defective  as  to  the  wife  as  it  was  not  her  duty  to  provide  the 
apprentice  with  food^  she  being  the  servant  of  the  husband,  and  so 
directed  the  jury  who  acquitted  her,  but  the  husband  was  found 
guilty  and  executed.    Roscoe  Cr.  Ev.  724,  and  citations, 

'^Huggins  the  warden  of  the  Fleet  appointed  Gibbons  his 
deputy,  and  Gibbons  had  a  servant,  Barnes,  whose  duty  it  was  to. 
take  care'  of  the  prisoners  and  particularly  of  one  Arne.  Barnes 
put  him  in  a  newly-built  room  over  a  common  sewer  the  walls  of 
which  were  damp  and  unwholesome,  and  kept  him  there  forty-four 
days  without  fire,  chamber-pot  or  other  convenience.  Barnes  knew 
the  state  of  the  room,  and  for  fifteen  days  at  least  before  the  death 
of  Arne,  Huggins  knew  its  condition  having  been  once  present,  seen 
Arne  and  turned  away.  By  reason  of  the  duress  of  imprisonment 
Arne  sickened  and  died.  During  the  time  Gibbons  was  deputy, 
Huggins  sometimes  acted  as  warden.  These  facts  appearing  on  a 
special  verdict,  the  court  were  clearly  of  opinion  that  Barnes  was 
guilty  of  murder.  They  were  deliberate  acts  of  cruelty  and  enor- 
mous violations  of  duty  reposed  by  the  law  in  the  ministers  of  jus- 
tice, but  they  thought  Huggins  not  guilty "  because  he  had  only 
seen  the  deceased  once  during  his  confinement  and  that  from  this 
alone  it  could  not  be  inferred  that  he  knew  that  his  situation  was 
occasioned  by  improper  treatment  or  that  he  consented  to  its  con- 
tinuance. He  knew  nothing  of  the  circumstances  under  which  the 
deceased  was  placed  in  the  room  against  his  consent,  or  the 
length  of  his  confinement  or  how  long  he  had  been  without  the 
decent  necessaries  of  life.  **  It  was  also  material  that  no  applica- 
tion had  been  made  to  him  which  perhaps  might  have  altered  the 
case."    Roscoe  Cr.  Ev.  725. 

Where  the  death  ensues  from  incautious  neglect  however  culpable, 
rather  than  from  any  actual  malice  or  artful  disposition  to  injure 
or  obstinate  perseverance  in  doing  an  act  necessarily  attended  with 
danger  regardless  of  its  consequences,  "  the  severity  of  the  law,^ 
says  Mr.  East,  ^*  may  admit  of  some  relaxation,  but  the  case  must 
be  strictly  freed  from  the  latter  incidents."  1  East  P.  G.  226; 
Boscoe  Or.  Ev.  726.  These  citations  have  been  made  almost  at 
random  from  a  vast  number  of  similar  cases  scattered  through  the 
elementary  treatises  on  criminal  law  and  the  reports  of  the  deci- 
sions upon  the  subject     The  distinction  so  clearly  pointed  out  by 
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them  is  made  by  our  own  Code,  g  4327,  which  provides  that  where 
an  involantarj  killing  shall  happen  in  the  commission  of  an 
unlawful  act  which  in  its  consequences  naturally  tends  to  destroy 
the  life  of  a  human  being,  the  offense  shall  be  deemed  and  adjudged 
to  be  murder. 

In  the  case  iEtt  bar  this  law  was  admirably  illustrated  in  the  able, 
clear  and  carefully  prepared  charge  which  Judge  Lawsok  gave  the 
jury.  Every  phase  of  the  case  was  presented;  nothing  was  omitted 
that  should  have  been  presented,  and  nothing  was  presented  that 
ought  to  have  been  left  out,  at  least  nothing  of  which  the  prisoner 
could  complain. 

The  only  exception  which  the  ingenuity  and  learning  of  able 
and  zealous  counsel  could  find  to  it  was  that  there  was  error  in  not 
^*  qualifying  it  as  to  the  animus;  that  if  the  conduct  of  defendant 
did  contribute  to  the  death  of  the  child  it  was  criminal  and  she 
would  be  guilty  of  one  or  the  other  of  the  crimes  mentioned;  mur- 
der, voluntary  or  involuntary  manslaughter,''  and  '*  if  his  death 
resulted  either  proximately  or  remotely  from  her  conduct  in  the 
case  then  she  is  guilty  of  some  crime."  When  taken  in  connection 
with  the  context  it  will  be  readily  seen  that  this  exception  is  not 
well  founded.  The  charge  is  full  and  explicit  as  to  the  animus 
required  to  constitute  crime  in  the  accused. 

[Omitting  minor  points.] 

JndgmefU  affirmed. 


Augusta  Factory  v.  Barkss. 

CR  Ga.  217.) 

Boidence — dedarations — res  gssUs. 

In  an  action  against  an  employer  for  damages  by  the  death  of  a  young  child, 
his  servant,  caused  by'his  negUgence,  the  declarations  of  the  child,  half  an 
hour  after  the  accident,  as  to  the  cause  and  as  to  the  employer's  conduct, 
are  competent  as  res  gesUs.* 

ACTION  of  damages  for  death  of  plaintiPs  child,  caused  by 
negligence.     The  opinion  states  the  point    The  plaintiff  had 
judgment  below. 

.     'i  ■         I  .-I  .1    I  .-.11.  I-  I   .  .1     I  * 

*Bee  OUy  of  Oaloeston  v.  Barbour  (62  Tex.  172),  60  Adk  Rep.  517. 
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'     Urank  H.  liiUer,  for  plaintifiF  in  error. 

H,  />.  D.  Tunggs  and  Salem  Duichsr,  for  defendant 

Hall,  J.  This  action  wae  bronght  by  the  plaintiff  to  recover 
compensation  for  loss  of  the  services  of  his  minor  daughter,  who 
was  so  seriously  injured  while  in  the  employment  of  defendant,  by 
the  carelessness,  inattention  and  negligence  of  its  agent,  as  to  occa- 
sion her  death.  The  trial  resulted  in  a  verdict  of  $1,000  for  the 
plaintiff,  and  a  motion  for  a  new  trial  was  made  on  various  grounds 
and  refused.  The  judgment  refusing  this  new  trial  is  here  upon 
bill  of  exceptions  and  writ  of  error  for  review. 

[Omitting  other  points.] 

Testimony  was  offered  and  admitted,  to  the  effect  that  a  state- 
ment was  made  by  plaintiff's  daughter  to  him,  on  his  return  to 
his  home,  upon  receiving  information  of  her  injury,  where  she 
had  been  carried  from  the  factory  directly  after  she  had  been 
wounded.  It  was  shown  that  about  a  half  hour  had  elapsed 
between  the  injury  and  the  statement,  and  that  no  officer  of  the 
company  was  present  when  it  was  made.  She  said  that  they  put 
her  on  some  new  frames;  that  she  refused  to  go  on,  and  Mr.  Cason, 
the  second  hand,  cursed  her  and  told  her  to  go  to  work;  that  this 
frame  was  different  from  the  old  frames,  and  she  did  not  want  to 
run  it;  but  after  he  cursed  her  she  went  on  any  how;  that  they 
had  to  '^  duff ''  and  they  stopped  the  machinery  to  clean  it  off,  and 
that  Mr.  Garter  had  started  it  off  without  giving  the  signal. 

The  injury  was  shown  to  have  been  inflicted  while  she  was 
engaged  in  cleaning  the  machinery,  and  that  Carter  directed  the 
work  of  the  operatives  at  this  particular  frame,  and  was  the  person 
who  gave  the  signal  prior  to  starting  it.  This  statement  was 
objected  to  because  it  was  not  a  part  of  the  res  gestcBy  nor  could  it 
be  considered  in  the  light  of  dying  declarations,  but  was  merely 
the  hearsay  testimony  of  one  then  dead.  It  was  not  offered  as 
dying  declarations,  but  as  a  part  of  the  res  gestcs,  and  if  admissible, 
it  is  conceded  that  it  was  only  on  that  ground;  that  the  statement 
was  made  at  a  different  place  from  that  at  which  the  injury  occurred 
and  after  the  lapse  of  some  short  time,  if  there  were  nothing  else 
connected  with  it,  would  hardly  afford  a  plausible  ground  for  its 
rejection,  but  considering  the  circumstances,  the  terrible  suffering 
the  child  was  then  and  had  been  enduring  from  the  frightful  injury 
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that  had  so  recently  occurred,  we  think  a  case  was  presented  where 
a  judge  should  have  paused  long  before  rejecting  it;  the  propriety 
of  the  rejection  would  have  been,  to  say  the  least,  doubtful,  and  in 
cases  where  the  competency  of  eyidence  is  doubtful,  it  should  go  to 
the  jury,  that  they  may  consider  how  far  its  force  is  impaired  by 
these  incidents. 

The  common  law,  as  well  as  the  Code,  §  3773,  makes  declarations 
accompanying  an  act,  or  so  nearly  connected  therewith,  in  time, 
as  to  be  free  from  all  suspicion  of  device  or  afterthought,  admis- 
sible in  evidence  as  part  of  the  res  gesta.  It  is  scarcely  credible 
that  this  little  girl,  while  enduring  such  excruciating  pain,  perhaps 
torture  would  not  be  too  strong  a  word  to  characterize  it,  from  this 
frightful  wound,  would  have  been  capable  of  framing  a  story  with 
a  view  to  her  ultimate  advantage  of  gain,  or  for  any  other  ulterior 
purpose.  Her  mind  must  at  that  time  have  been  wholly  occupied 
with  her  own  condition;  this,  it  seems  to  us,  would  be  the  reason- 
able and  natural  conclusion  of  any  mind  not  warped  by  prejudice 
or  biased  by  some  strong  motive  leading  or  driving  it  in  the  oppo- 
site direction.  Both  the  text-writers  and  the  reports  furnish 
numerous  instances  fully  sustaining  the  ruling  in  this  case.  Among 
many  others  see  15  Oa.  535;  11  Ga.  615;  47  Oa.  24,  41,  42,  68;  61 
Ga.  192;  65  Oa.  94;  67  Oa.  636;  MuUery  v.  Hamilton,  71  Oa.  720. 
There  is  a  very  full  and  satisfactory  discussion  of  the  subject  in  8 
Wall.  397;  1  Oreenl.  Ev.,  §  108,  and  following  sections  of  that 
learned  and  valuable  work. 

JudgmmU  affirmed. 


HoKTBOSS  V.  Statb. 

(79  Oa.  »1.) 
OHminalla»'^cb9oeMpuhUioaHan--'e^^ 

On  the  trial  of  an  indictment  for  giving  awaj  an  Indecent  pictorial  newspaper, 
with  intent  to  circulate  it,  the  defendant  will  not  be  suffered  to  read  to  the 
jury  articles  in  other  newspapers  and  showing  other  pictures  pubUclj  dis- 
played in  the  same  dtj,  of  a  more  indecent  and  demoralising  character. 

CONVICTION"  of  giving  away  an  indecent  newspaper.     The 
opinion  states  the  point. 
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C,  D*  Em  tod  H.  C.  Glenn,  for  plaintiff  in  error. 
W.  D.  EUiSy  solicitor  City  Court,  for  State. 

Hall,  J.  The  accused  was  tried  in  the  City  Court  of  Atlanta^ 
found  guilty,  and  sentenced  to  pay  a  fine  of  $1,000,  or  in  default 
thereof,  to  labor  for  one  year  on  the  public  works,  for  giving  away 
an  indecent  pictorial  newspaper,  tending  to  debauch  the  public 
morals,  with  intent  to  circulate  the  same,  known  as  the  '^  National 
Police  Gazette."  He  moved  for  a  new  trial,  upon  various  grounds, 
which  motion  was  overruled,  and  he  excepted,  and  brought  the  case 
here  by  writ  of  error. 

[Omitting  other  points.] 

We  are  of  opinion  that  the  court  did  not  err  in  interrupting  the 
accused  in  making  his  statement  to  the  jury,  for  the  purpose  of  pro- 
hibiting him  from  reading  to  them  an  article  from  another  news- 
paper, and  also  exhibiting  to  them  pictures  publicly  displayed  else- 
where, which  he  claimed  to  be  of  a  more  indecent  character,  and  as 
having  a  more  direct  tendency  to  debauch  public  morals  than  any 
thing  that  appeared  in  the  paper  prosecuted.  As  well  might  the 
keeper  of  a  lewd  and  disorderly  house,  or  the  proprietor  of  a  gaming 
house  or  tables,  claim  that  he  had  not  violated  the  law,  when  called 
upon  to  answer  for  his  offense,  because  others  indulged  in  these 
nefarious  practices  openly  and  with  impunity  and  were  not  prose- 
•cuted  for  their  offenses  against  public  order  and  decency. 

Under  the  Code,  §  4637,  the  defendant  in  a  criminal  case  has  the 
right  to  make  to  the  court  and  jury  a  statement,  not  under  oath,  to 
which  the  jury  may  give  such  weight  as  they  may  think  proper, 
preferring  it  to  the  sworn  testimony  in  the  case,  in  the  event  they 
believe  it  to  be  true,  and  this  court  has  in  several  instances  given  a 
wide  scope  to  the  subjects  which  the  statement  may  embrace;  but' 
we  apprehend  that  the  privilege  has  never  been  carried  so  far  as  to 
allow  the  party  to  state  wholly  irrelevant  matter,  or  such  as  would 
be  violative  of  every  principle  and  rule  of  evidence. 

The  cases  of  Loyd  v.  StatSy  45  Qa.  58,  and  Coxwell  v.  SkUe,  66 
Oa.  309,  cited  by  the  zealous  and  able  counsel  of  the  defendant  as 
against  this  limitation  of  the  privilege,  in  fact  sustain  it.  In  the 
first  it  is  said  that  '^  where  a  prisoner  makes  a  rambling  statement, 
not  pertinent  to  the  issue,  it  is  not  error  in  the  court  to  admonish 
him  that  he  must  confine  his  statement  to  matters  bearing  on  the 
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oase;^  and  in  the  other,  that  '^  the  prisoner  may  be  roBtrained,  bai 
should  be  allowed  to  state  such  facts  as  would  be  admissible  in  evi- 
dence." To  have  suffered  this  defendant  to  roam  through  the  wide 
field  of  Tulgar,  erotic  literature  and  obscene  pictorial  illustrations, 
and  to  parade  before  the  court  and  country  nude  pictures,  designed 
to  excite  passion,  and  lascirious  and  wanton  articles  taken  from  the 
daily  press,  would  not  only  have  been  an  abuse  of  the  law  under 
which  this  right  is  claimed,  but  would  have  been  pandering  to  and 
encouraging  the  very  evil  which  the  statute  then  being  enforced  was 
designed  to  suppress.    No  respectable  magistrate  could  for  a  moment 

t<derate  a  spectacle  so  gross  and  outrageous. 

Judgment  affirmed* 


WssiBBifr  AKD  Atlantic  Railroad  y.  Turnbb. 

(78  Oft.  SBB.) 

Matter  and  MTtatU  —  cuttauU  by  $ervani  on  earrief^s  pasteng^r. 

Where  the  plaintiff  came  lawfully  upon  the  cab  of  a  railroad  freight  train, 
treating  with  the  conductor  for  passage,  as  had  frequently  been  done,  and 
as  was  still  being  done  at  the  time  of  the  trial  by  others,  the  company  wUl 
be  liable  for  a  violent  and  malicious  assault  on  him  by  the  oondnctor.* 

ACTION  for  assault.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

R.  J,  McOamy,  for  plaintiff  in  error. 

S.  P.  Maddox,  T,  R.  Jones  and  W.  X.  JUoore,  for  defendant 

Branham,  J.  The  plaintiff  being  in  Dal  ton,  and  desiring  to 
return  to  his  home  in  Tilton,  nine  miles  south  of  Dalton,  and  there 
being  no  passenger  train  there  at  the  time,  entered  a  cab  haying  the 
usual  passenger  accommodations,  attached  to  a  through  freight 
train  then  standing  near  the  depot,  for  the  purpose  of  treating  with 
the  conductor  for  passage  to  Beardsley's,  a  water  station  one  mile 
above  Tilton,  at  which  point  he  was  informed  by  the  engineer  the 
train  would  stop  that  night.  Other  persons  often  went  down  **  on 
this  schedule,"  and  got  off  at  this  point.  He  had  thirty  cents  to 
pay  his  &re.     The  fare  without  a  ticket  to  Tilton  when  paid  on  the- 

*  See  note,  42  Am.  Bep.  86,  and  references. 
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train  was  forty  cents.  The  conductor  in  reply  to  a  polite  inquiry 
of  the  plaintiff^  said  he  was  a  little  behind  time  and  that  he  did 
not  expect  to  stop  at  Tilton,  and  that  ''  he  did  not  intend  to  be 
bothered  with  any  d  d  man  that  night."  The  plaintiff  said  he 
did  not  intend  to  bother  him  ;  that  he  had  been  unable  to  get  a 
ticket;  that  he  had  money  to  pay  his  fare,  and  came  in  to  see  whether 
he  would  carry  him  or  not;  that  the  engineer  told  him  he  would 
stop  at  Beardsley's,  and  he  could  walk  from  there  to  Tilton.  The 
conductor  then  said,  '^  he  did  not  propose  to  be  bothered  with  any 

Q        d  d d  man  that  night.''    Two  of  the  train  hands  came  in 

at  this  time,  and  one  of  them  told  the  conductor  he  knew  the 
plaintiff;  that  he  was  a  gentleman;  requested  him  to  carry  him,  and 
authorized  the  conductor  to  take  out  of  money  of  his  own,  then  in 
the  conductor's  hands,  any  additional  sum  that  might  be  needed 
for  his  fare.  The  conductor  replied,  '*  I  don't  propose  to  be  both- 
ered in  here  to-night  with  any  G d  d        d  son  of  a  b— tch." 

The  plaintiff  replied,  '*  I  am  no  O— d  d— — d  son  of  a  b— tch;  I 
am  as  much  of  a  gentleman  as  you  are."  Thereupon  the  conductor 
struck  him  three  blows  with  his  lantern,  breaking  the  glass  globe, 
cutting  his  face  and  head  badly,  and  cutting  an  inch  gash  through 
his  lip  to  his  teeth,  and  knocking  him  out  of  the  cab  door,  across 
the  railroad  track,  from  which  he  sustained  additional  injuries* 
The  wound  in  the  lip  has  never  healed. 

The  jury  on  the  trial  of  the  case  found  $700  damagea  for  the 
plaintiff. 

A  nonsuit  in  this  case  was  reversed  by  this  court  at  the^ebruary 
term,  1883. 

Railroad  companies  are  liable  for  torts  committed  by  their  ser- 
vants in  the  prosecution  and  within  the  scope  of  their  business, 
whether  the  same  be  by  negligence  or  voluntary.  Code,  §§  5,  2961; 
Gastoay  v.  A.  di  W.  P.  R.  Co.,  58  Oa.  216;  Peepha  v.  B.  £  A.  R, 
Co.,  60  Ga.  281;  Qeorgia  R.  Co.  v.  Newsome,  60  Ga.  494. 

The  two  cases  first  cited  were  actions  for  torts  to  persons  who 
were  passengers.  The  plaintiff  in  the  case  last  named  was  not  a 
passenger.- 

In  this  case  the  plaintiff  was  lawfully  in  the  cab  treating  for  pas- 
sage, as  had  frequently  been  done,  and  was  still  being  done  at  the 
time  of  the  trial  by  other  persons  on  the  same  train;  and  it  there- 
fore stands  really  within  the  spirit  and  reason  of  the  authorities  first 
above  cited,  as  well  as  in  Newsomtfs  case. 
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The  conductor  had  the  right  to  refaee  the  plaintifF  passage  in 
the  cab.  Conductors  of  through  freight  trains,  for  sufficient  reasons 
may,  if  required  bj  the  rules  of  the  company  or  the  exigencies  of 
the  case,  refuse  to  carry  passengers  in  their  cabs  or  on  their  trains. 
Such  refusal  should  be  made  known  in  a  civil  and  respectful  man- 
ner to  persons  applying  for  passage  thereon.  In  this  case  the  refusal 
of  the  conductor  to  carry  the  plaintiflF,  instead  of  being  expressed 
in  a  polite  manner,  was  made  known  to  the  plaintifF  withont  the 
slightest  provocation  on  his  part,  in  profane,  vulgar  and  abusive 
terms. 

It  is  true,  as  claimed  by  the  counsel  for  the  company,  that  it  was 
the  duty  of  the  plaintifF  to  have  left  the  cab  when  refused  passage, 
within  a  reasonable  time  thereafter.  We  cannot  agree  with  counsel 
however  that  the  conductor  ceased  to  represent  the  company  and 
to  act  within  the  line  of  his  duty  if  a  sufficient  time  was  given 
plaintifF  to  leave  the  car  after  being  so  refused.  In  such  a  case  the 
conductor  had  the  right  to  eject  him  from  the  cab  and  to  use  such 
reasonable  force  as  was  necessary  for  this  purpose,  and  there  is  no 
error  in  the  charge  of  the  court  in  this  respect  as  excepted  to  in 
the  third  and  fourth  grounds  of  the  motion.  The  duty  of  the 
conductor  was  two-fold  :  First,  if  he  refused  the  plaintiff  passage 
to  do  so  in  a  polite  manner,  and  give  him  a  reasonable  opportunity 
to  quit  the  cab  of  his  own  motion.  Secondly,  if  after  having  done 
this  the  plaintiff  still  refused  to  leave  the  cab,  then  to  use  such 
reasonable  force  as  was  necessary  to  eject  him  therefrom.  Whatever 
the  condi^ctor  did  in  relation  to  either  of  these  matters  was,  under 
the  facts  of  this  case,  clearly  done  in  the  prosecution  and  within 
the  scope  of  his  business,  and  the  company  was  liable  for  his  con- 
duct, even  though  it  was  voluntary.  He  had  no  right  to  insult 
the  plaintiff  by  the  use  of  vulgar  and  profane  language  and  abusive 
epithets,  and  then  without  provocation  to  beat  him  over  the  head, 
in  his  face  and  mouth,  and  knock  him  out  of  his  cab  door  with  his 
lantern. 

[Omitting  minor  points.] 

Judgment  €^fm$d. 
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Daniel  y.  Gibbon. 

(n  Ga.  807.) 
IwUrtti — 4tfter  judgm&ni — tUUute. 

Wbere  a  eontract  speeifiee  a  lawful  oonTentioikal  rate  of  interest,  tliat  rate  will 
prevail  on  a  Judgment  rendered  on  the  contract,  that  being  the  ''lawful 
rate  "  within  the  meaning  of  the  statute.* 

rpHE  opinion  .states  the  case. 

R,  M,  Willis,  W,  S.  Wallace,  for  plaintiff  in  eiror. 
J.  M.  Mathews,  for  defendant. 

Jackson,  C.  J.  The  sole  question  made  by  this  record  is  this: 
Does  a  judgment  bear  interest  at  the  rate  specified  in  the  contract 
before  judgment,  if  that  rate  be  not  beyond  the  per  cent  which  the 
parties  may  legally  contract  for,  or  does  it  only  bear  that  interest 
which  all  contracts  carry  if  there  be  no  rate  stipulated  for  in  the 
contract? 

At  the  time  this  contract  was  made,  it  was  lawful  for  the  parties 
to  fix  any  rate  of  interest  thereon,  and  fifteen  per  cent  was  agreed. 
Code  of  1873,  §  2051.  Seven  per  cent  was  then  and  is  still  the 
lawful  interest,  if  the  rate  be. not  changed  by  contract.  Code  of 
1873,  §  2050.  So  that  here  the  question  is,  does  this  judgment 
carry  fifteen  or  seven  per  cent  as  its  rate  of  interest? 

1.  The  question  is  not  open  in  this  court.  It  was  decided  in 
Cauthen  v.  Cent.  Georgia  Bank,  G9  6a.  733.  In  turning  to  the 
original  record  of  that  case,  of  file  in  this  court,  we  find  that  this 
identical  point  was  ruled.  The  question  was,  what  rate  of  interest 
did  the  judgment  bear?  And  this  court,  a  unanimous  bench  of 
three  justices,  held  that  the  judgment  bore  that  rate  which  the 
contract  before  judgment  stipulated.  Two  justices  could  not,  if 
we  were  inclined  to  do  so,  review  and  reverse  the  principle  so  de- 
cided by  a  full  bench.     Code,  §  217. 

2.  But  we  would  not,  if  we  could,  because  it  is  the  law  of  this 
State,  by  statute,  and  of  course,  without  regard  to  the  decisions  of 
other  courts  on  the  common  law  or  law  merchant,  or  on  the  statute 

*  See  84  Am.  Rep.  258;  6.  c,  80  Am.  Rep.  47;  8.  c.  47  Am.  Rep  70. 
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law  of  other  Statas,  however  high  their  aathority,  oar  owa  statute 
must  control  us. 

Our  Code  declares  that  "  all  judgments  in  this  State  bear  lawful 
interest  upon  the  principal  amount  recovered."  Code,  §  1^054. 
What  do  the  words  'lawful  interest/*  mean?  The  section  of  the 
Code  is  codified  in  part  from  the  act  of  1845.  Cobb  Digest,  3d3, 394. 
The  second  section. of  that  act,  on  page  394,  declares  that  ''any 
judgment  hereafter  rendered  in  any  court  of  this  State  shall  bear 
interest  (so  far  as  regards  the  principal  debt)  at  the  same  rate  as 
that  borne  by  the  contract  upon  which  such  judgment  may  be 
obtained."  Therefore  the  words  'Mawful  interest,"  in  the  Code 
mean  interest  at  seven  per  cent,  if  the  contract  stipulates  no  other 
rate;  but  they  mean  the  contract  rate,  if  stipulated  and  within  the 
lawful  limit  In  the  case  where  no  rate  is  agreed  upon,  seven  per 
cent  is  the  lawful  interest  meant  by  the  Code;  in  cases  where 
another  rate  is  agreed  upon  by  the  contract  sued  on,  the  contract 
rate  is  the  lawful  interest  in  those  cases,  if  not  beyond  the  limit 
fixed  by  the  statute  of  force  when  the  contract  was  made.  The  act 
of  1845,  in  the  first  section,  in  effect  reduced  the  rate  from  eight  to 
seven  per  cent,  and  it  may  be  that  the  second  section  meant  to  pro- 
vide only  for  judgments  on  prior  contracts  at  eight  per  cent;  bnt 
the  principle  was  established  that  contract  interest  should  be 
followed  after  judgment.  And  really  the  Georgia  statute  is  very 
broad,  and  broadly  construed,  it  is  founded  in  good  reason.  Shall 
a  debtor,  by  failure  to  pay  when  his  debt  is  due,  and  having  to  be 
sued  to  judgment,  putting  the  creditor  to  the  delay  and  fees  of 
attorneys  to  sue  it  to  judgment,  lessen  the  interest,  when  his  own 
laches  brought  about  the  necessity  of  the  costs  to  his  creditor? 
The  authorities  on  the  general  law  rest  on  the  idea  that  the  judg- 
ment becomes  a  debt  of  record,  a  new  debt,  in  the  nature  of  a  new 
contract,  and  hence  the  old  contract  is  merged  in  the  new,  which 
the  law  makes,  and  that  bears  the  interest  which  its  maker,  the 
general  law,  fixes;  but  the  principle  engrafted  on  our  law,  or  our 
statute  of  1845,  makes  the  judgment  part  of  the  original  contract, 
and  the  same  contract  rate  of  interest,  the  measure  of  damages  for 
not  paying  the  debt  after  maturity  and  after  judgment,  until  paid. 
Whether  the  reason  be  sound,  or  policy  wise,  however  it  is  in  our 
judgment  the  law  of  Georgia,  and  as  such  our  duty  is  to  adjudi- 
cate and  enforce  it. 

For  the  general  current  of  authority  see  24  Am.  Rep.  52,  367, 
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and  for  our  owa  statute  law,  when  this  contract  was  made»  sefi  Gode 
of  1874,  §§  2050,  2051;  act  of  19th  of  Pebruaiy,  1873.  That  act 
declares  that  the  agreed  rate  of  interest  in  "  any  bond,  note,  bill  or 
other  contract  *  *  *  shall  be  iQgal  and  valid  to  all  intents  and 
piirposes,  and  it  shall  be  the  duty  of  the  courts  of  this  State  to 
enforce  such  contracts,''  thus  making,  it  would  seem,  the  contract 
rate  of  interest  the  lawful  interest  in  the  case  agreed  on  by  contract.. 
If  '^  legal  and  yalid.  to  all  intents  and  purposes  "  do  not  mean  ''  law- 
ful," what  do  those  words  mean?  They  carry  the  contract  rate  into 
every  intent  and  purpose,  and  thu<»  into  the  judgment,  and  make  that 
rate  of  interest  the  ^'  lawful "  rate  declared  in  section  2054  of  the 
same  Code  of  1873,  and  also  in  the  same  section  of  the  present  Code.. 
The  contract  of  the  parties,  when  reduced  to  judgment,  bccoi^ea 
under  our  law  a  contract  of  record  (Code,  §  2716),  and  by  the  act 
of  1845,  as  well  as  that  of  1873,  supra,  the  contract  for  interest  at 
a  certain  rate  becomes  the  contract  of  record  in  the  form  of  a 
judgment. 

But  were  we  wrong  in  all  this  reasoning,  we  could  not  review 
and  reverse  69  Ga.  733,  but  two  of  us  presiding;  and  the  principle 
there  ruled  must  control  here,  it  having  been  pronounced  by  a  full 

court 

Judgment  affirmed. 

MiTHIS   V.    MOBOAK. 

(TS  Oa.  617.) 

8m^ — ecndUianal  dd^ery  of  hand. 

Where  a  soretj  on  a  bond  giyen  to  the  State  as  seearitj  for  a  bank  depoeitorj 
signs  it  before  another  snretj,  whose  name  precedes  his  in  the  body  of  the 
bond,  but  is  forged  thereto  in  the  signature,  and  where  the  name  of  the 
same  person,  as  well  as  that  of  another  whose  name  appears  before  that  of 
the  complaining  surety  in  the  body  of  the  bond,  appears  as  being  signed  to 
an  affidavit  that  they  were  worth  a  certain  sum,  but  in  fact  their  names  were 
forged  to  it;  and  where  the  complaining  surety  intrusts  the  bond  to  the 
president  of  the  bank  as  an  escrow,  not  to  be  deliyered  to  the  State  until 
these  sureties  execute  it,  but  the  president  does  deliver  it  to  the  gOTemoi 
who  is  the  obligee,  the  complaining  surety  is  liable  thereon.* 

rilHE  opinion  states  the  point. 

*8ee  26  Am.  Rep.  706;  84  Am.  Rep.  780.  * 
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(7.  Anderion,  attorney-genera],  Jackson  it  King,  for  plaintiff  in 
error. 

Dabney  A  Fauche,  for  defendant. 

Jackson,  G.  J.  This  is  another  of  the  cases  arising  from  the 
failure  of  the  bank  of  Rome  as  a  depository  of  the  money  of  the 
State.  Morgan,  one  of  the  sureties  on  the  bond  of  that  bank  as 
fuch  depository,  filed  a  bill  against  the  sheriff  of  Floyd  county 
to  enjoin  that  officer  from  proceeding  further  in  the  enforcement 
of  levies  on  ehe  property  of  this  surety,  on  various  grounds  set  up 
in  the  bill  and  various  affidavits  therewith  submitted  to  the  chan- 
cellor in  support  of  the  allegations  of  the  bilL  The  chancellor 
thereupon,  and  upon  the  defenses  thereto  made  by  the  State, 
granted  the  injunction,  and  the  State,  through  the  sheriff,  repre- 
sented by  the  attorney-gene^l,  assigns  ^or  error  here  the  grant  of 
that  injunction. 

[Omitting  other  points.] 

Thus  we  are  brought  to  the  last  point,  that  on  which  the  injunc- 
tion was  granted,  the  effect  of  the  forgery  of  Mrs.  Deason's  signa- 
ture to  the  bond  upon  the  rights  of  this  surety.  And  really  that  i» 
the  only  point  upon  which  serious  doubt  can  rest.  Taking  the 
sworn  allegations  in  the  bill  and  the  amendment  for  true,  is  this 
surety  discharged  from  his  obligation  to  respond  by  reason  of  that 
alleged  forgery?  We  have  carefully  examined  the  law  thereon  in 
the  light  of  numerous  authorities,  and  extracted  from  those  au- 
thorities what  we  believe  principle  as  well  as  the  stronger  current 
of  aujihority  fixes  as  the  law  on  the  facts  here  alleged,  we  will  apply 
that  law  to  the  facts,  and  thus  see  whether  or  not  there  is  ground 
for  equitable  relief,  and  therefore  for  the  grant  of  this  writ  of  in- 
junction. 

The  facts  are  most  strongly  presented  in  the  amendment  to  the 
original  bill.  Substantially  they  are,  that  complainant  signed  the 
bond  on  the  understanding  and  condition  that  Frost,  Samuel,  Pren- 
tice and  M.  P.  Deason  would  sign  it  as  co-sureties;  that  as  evidence 
of  this  fact  the  names  of  these  persons  were  written  and  inserted  in 
the  bond  before  complainant's  name, when  it  was  presented  to  him  for 
execution  by  him,  and  that  he  would  not  have  signed  it  but  for  that 
understanding;  that  at  the  same  time  that  the  bond  was  presented  for 
his  signature,  there  was  presented  and  shown  to  him  another  paper,. 
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ultaehed  to  the  bond^  purporting  to  be  an  affidayit  signed  before  a 
notary  public,  in  which  these  co-sureties  were  represented  as  worth, 
Frost  t50,000,  Samuel  $35,000,  Prentice  $25,000,  and  H.  P.  Deason 
$10,000;  that  upon  the  strength  of  these  affidavits  and  understand- 
ing that  they  would  sign  the  bond,  he  then  signed  the  affidavit  and 
bond,  and  would  not  otherwise  have  done  so;  that  Prentice  was  not 
worth  the  amount  opposite  his  name,  and  thus  falsely  and  fraudu- 
lently represented  to  him;  that  he  learned  from  the  affidavit  and 
bond  that  both  Prentice'  and  Deason  would  sign  the  bond,  and 
therefore  signed  it,  and  would  not  otherwise  have  done  so;  that 
when  he  signed  it,  he  left  it  with  Samuel  for  the  purpose  of  pro- 
curing the  signature  of  Prentice  and  Deason;  that  it  was  left  with 
him  on  condition  that  it  should  be  signed  by  the  others  before 
delivery  to  the  obligee,  and  that  thus  Samuel  held  the  bond  as 
an  escrow  for  the  purpose  aforesaid,  and  had  no  authority  to  de- 
liver it  to  the  obligee  until  executed  by  Prentice  and  Deason; 
that  up  to  May,  1883,  he  believed  they  had  signed  the  affidavit  and 
the  bond,  but  on  that  day  he  heard  a  rumor  that  it  had  not  been 
so  signed,  and  now  has  ascertained  and  charges  that  neither  signed 
the  affidavit,  and  M.  P.  Deason  did  not  sign  the  bond  nor  authorize 
any  one  else  to  sign  for  her;  that  these  signatures  are  not  the  acts 
and  deeds  of  either  Prentice  or  Deason,  but  made  without  their 
consent  or  authority;  that  J.  W.  &  W.  L.  Smith  have  bought  prop- 
erty from  Deason,  naming  and  describing  it,  and  that  Simpson  & 
Ledbetter  have  bought  from  Samuel,  describing  it,  neither  having 
notice  of  the  fact  that  either  were  sureties,  and  thus  the  former  got 
good  title  from  the  forgery,  and  the  latter  as  innocent  purchasers 
without  notice;  that  therefore  he,  the  complainant,  is  relieved  as 
surety  on  the  bond. 

These  facts  make  this  case:  Where  a  surety  or  a  bond  given  to 
the  State  as  security  for  a  bank  depository  signs  it  before  another 
surety,  whose  name  precedes  his  in  the  body  of  the  bond,  and  is 
forged  thereto  in  the  signature,  and  where  the  name  of  the  same 
person,  as  well  as  that  of  another  whose  name  appears  before  com- 
plainant's in  the  body  of  the  bond,  appears  as  having  signed  an 
affidavit  that  they  were  worth  a  certain  sum,  and  never  made  the 
affidavit  at  all,  but  their  names  were  forged  to  it,  and  the  complain- 
ant surety  intrusts  the  bond  to  the  president  of  the  bank  as  an 
escrow,  not  to  be  delivered  to  the  State  until  these  sureties  execute 
the  bond,  but  the  president  of  the  bank  does  deliver  it  to  the  gov- 
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eruor,  the  obligee,  with  all  the  signatures  apparently  genainis 
thereon,  is  the  complainant  surety  in  such  a  case  relieved  and  dis- 
charged from  responding  to  the  State,  on  the  breach  of  the  bond  by 
the  bank? 

In  the  case  of  Dair  t.  United  SkUeSy  16  Wall.  1,  it  was  held  that 
a  bond,  perfect  on  its  face,  apparently  duly  executed  by  all  whose 
names  appear  thereto,  purporting  to  be  signed  and  delivered,  and 
actually  delivered  without  a  stipulation,  cannot  be  avoided  by  the 
sureties,  upon  the  ground  that  they  signed  it  on  a  condition  that 
it  should  not  be  delivered,  unless  it  was  executed  by  other  persons, 
who  did  not  execute  it,  where  it  appears  that  the  obligee  had  no 
notice  of  such  condition,  and  there  was  nothing  to  put  him  upon 
inquiry  as  to  the  manner  of  its  execution,  and  that  he  had  been 
induced  to  act  upon  the  faith  of  such  bond  to  his  own  prejudice. 

That  case  in  principle  covers  this.    The  only  difference  in  fact  is 
that  in  that  case  the  persons  who  agreed  to  become  sureties  did  not 
sign  the  bond  as  such,  and  their  names  were  not  in  the  body  of  the 
instrument,  so  as  to  put  the  agent  of  the  government  on  notice  or 
inquiry  that  something  was  wrong;  whereas  in  the  case  before  as, 
the  name  of  her  who  apparently  signed  but  according  to  the  allega- 
tion and  proof  by  the  complainant  did  not  really  sign,  was  in  the 
face  of  the  bond.     It  appeared  just  as  genuine  in  the  signature  as 
in  the  face  of  the  bond  in  the  case  at  bar.     There  was  nothing  to 
put  the  governor  on  notice  or  inquiry,  but  on  the  paper,  the  face  of 
the  bond,  and  signatures  and  witness,  everjrthing  looked  genuine. 
Mrs.  Deason's  name  was  in  the  face  of  the  bond,  but  it  was  also  in 
the  signature  to  the  bond.    The  point  on  which  Mr.  Justice  Davis, 
in  Dair  v.  United  States,  placed  the  judgment  in  that  case  was, 
that  there  was  nothing  to  put  the  government's  agent  on  inquiry, 
and  he  distinguished  that  case  from  the  case  decided  by  Chief 
Justice  Mabshall,  in  Pauling  v.  United  States,  4  Cranch,  219; 
that  in  the  latter  case,  the  persons  whose  names  were  in  the  body 
of  the  bond  did  not  sign,  and  the  agent  was  put  on  inquiry  to 
ascertain  why  they  had  not  signed,  and  thus  the  government  was 
not  innocent     The  decision  rests  on  the  principle,  as  old  as  Lord 
Holt,  who  said  in  Hem  v.  Nichoh,  1  Salk.  289,  '^  Seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs 
and  puts  a  trust  and  confidence  in  the  deceiver  should  be  loser  than 
a  stranger,''  ^nd  which  is  now  embodied  in  the  familiar  principle 
that  of  two  innocent  persons,  he  who  enabled  a  wrong«doer  to  do 
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the  wrong  should  emffer,  rather  than  the  other^  who  put  no  trust  in 
him,  and  gave  him,  by  that  confidence,  no  power  to  do  the  wrong. 
In  the  case  at  bar,  Morgan  is  innocent  of  this  forgery,  if  there 
was  one;  so  is  the  governor  equally  innocent;  but  Morgan  gave  the 
bond  to  Samuel  to  be  executed  by  the  other  sureties,  and  thus  put 
it  in  Samuel's  power  to  palm  off  upon  the  goyemor  a  forged  signa- 
ture as  genuine.  Instead  of  carrying  out  what  Morgan  expected 
him  to  do,  he  delivered  the  bond  to  the  governor,  not  genuinely 
exeovLpei,  but  forged  by  somebody,  so  far  as  Mrs.  Deason  was  con- 
cerned. In  Dair  v.  Untied  States,  the  sureties  were  held  to  be 
estopped  from  setting  up  the  fact  that  they  signed  on  the  express 
stipulation  that  others  should  sign,  because  there  was  nothing  to 
put  the  agent  of  the  government  on  inquiry,  the  names  of  the 
others  not  being  in  the  face  of  the  bond,  and  the  agent  acted,  and 
the  government  acted  to  its  injury,  without  being  affected  with 
notice  directly  or  indirectly,  the  sureties  having  put  it  in  the  princi^ 
pal's  power  to  do  the  wrong  on  which  the  government  acted  to  its 
damage.  So  here  the  surety,  Morgan,  put  it  in  the  power  of  Samuel, 
the  president  of  the  bank  and  principal's  agent,  to  palm  off,  as 
genuine,  a  forged  signature  upon  the  State's  agent,  the  governor, 
when  nothing  appeared  on  the  face  of  the  bond,  or  otherwise,  to 
give  the  governor  the  slightest  notice,  or  put  him  on  inquiry,  that 
any  signature  was  otherwise  than  perfectly  genuine;  and  this  surety 
too  must  be  estopped  on  the  same  principle. 

As  the  court  says  in  the  case  of  Dair  v.  United  States,  there 
seems  to  be  a  '^  conflict  of  opinion  in  the  courts  of  this  country  upon 
this  point,"  but  we  conclude,  as  that  court  unaAimpusly  did,  that 
the  decision  is  ^*  sustained  by  the  weight  of  authority,"  and  repeat 
what  it  said,  that  '^  at  any  rate,  it  is  clear,  on  principle,  that  the 
doctrine  of  estoppel  in  pais  should  be  applied  to  this  defense."  In 
that  case  the  court  cite  State  v.  Feck,  53  Me.  284;  31  Ind.  76,  and 
Weed  V.  Jewett,  2  Mete.  608.  To  those  cases  we  add  StcUe  v.  Potter, 
63  Mo.  212,  where  all  the  cases  seem  to  be  thoroughly  considered 
and  reviewed,  especially  lAnn  Co,  v.  Ferris,  52  Mo.  75,  cited  by 
defendant  in  error  here,  which  is  greatly  modified,  if  not,  in  effect, 
overruled.  That  court,  in  63  Missouri,  conclude  that  **  the  agree- 
ment of  a  surety  with  his  principal,  that  the  latter  shall  not  deliver 
a  bond  till  the  signature  of  another  be  procured  as  a  co-surety,  will 
not  relieve  the  surety  of  his  liability  on  the  bond,  although  the 
co-surety  is  not  obtained,  where  there  is  nothing  on  the  face  of  the 
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bond,  or  in  the  attending  circumstances,  to  apprise  the  taker  that 
such  further  signature  was  called  for,  in  order  to  complete  the 
instrument.  In  such  case  the  surety,  having  inyested  his  principal 
with  apparent  authority  to  deByer  the  bond,  is  estopped  from  deny- 
ing his  obligation  to  the  innocent  holder/'  See  also  Ordinary  ▼. 
Thatcher,  41  N.  J.  L.  403,  and  State  y.  Baker,  64  Mo.  167.  In  the 
last  named  case,  the  principle  was  applied  to  a  forged  signatore  of 
one  who  was  to  be  a  co-surety,  and  covers  fully  the  case  at  bar. 
See  too  6  Gray,  90,  and  Brandt  on  Suretyships  and  Guaranty,  358, 
and  cases  there  cited. 

Indeed,  since  the  adjudication  in  Lewis  v.  Board  of  Commissioners 
of  Roads  and  Revenues^  70  Ga.  486,  the  question  is  hardly  an  open 
one  in  this  court.  There  we  held  that,  '^  to  permit  these  sureties, 
after  the  bond  has  been  executed  and  returned,  and  the  commission 
issued  to  their  principal,  who  has  acted  under  it,  and  received  and 
failed  to  account  for  the  public  revenue,  to  set  up  as  a  defense  to  a 
proceeding  founded  on  such  default,  that  they  stated  to  the  ordi- 
nary, who  took  the  bond,  that  they  would  not  be  liable  till  certain 
others  signed  it,  would  be  to  allow  them  to  take  advantage  of  their 
own  wrong.  They  are  estopped  from  so  doing."  That  case  is 
stronger  than  this,  in  that  the  ordinary  was  the  officer  or  agent  to 
take  the  bond;  but  as  the  governor  approved  it,  and  issued  the  com- 
mission, and  it  was  not  claimed  that  **  the  alleged  conditional  exe- 
cution of  the  bond  was  ever  made  known  to  him,''  we  held  the 
sureties  estopped.  See  also  the  authorities  cited  and  considered  in 
that  case. 

So  we  conclude  that  however  hard  this  case  may  bear  upon 
Mr.  Morgan,  who  was  made  a  sufferer  by  the  conduct  of  the  man 
whom  he  trusted  and  whose  surety  he  really  became,  as  the  bank 
could  procure  none  except  through  its  officers  of  whom  Samuel  was 
the  chief,  yet  as  the  State  through  its  officer,  was  also  perfectly 
mnocent  and  Morgan  put  it  in  the  power  of  Samuel  to  deceive  the 
State  to  its  great  hurt,  having  acted  and  put  its  money  in  this  bank 
on  the  strength  of  this  bond  and  lost  it,  we  must  hold  him  estopped 
from  setting  up  this  defense. 

We  do  not  see  that  the  affidavit  and  forgeries  thereon  affect  the 
case,  as  the  law  requires  no  justification  on  the  part  of  any  surety, 
and  esj^ciaUy  as  the  governor  was  equally  ignorant  of  all  that  con- 
duct; nor  do  we  see  how  the  order  in  which  the  sureties'  names 
appear  in  the  face  of  the  bond  affect  it.     The  signature  of  Morgan 
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precedes  the  forged  Bignatare.  Upon  the  whole  case  we  conclude 
that  the  facts  set  up,  yiewing  them  as  true,  as  set  up  and  proved 
by  complainant's  own  deposition  and  those  of  others  sworn  on  his 
behalf »  make  no  ground  in  equity  for  his  relief,  and  therefore  that 
the  injnnctioii  was  improperly  and  illegally  granted. 


INDEX. 


ABATEMENT. 

Ilalpraotloe.]  An  action  against  a  surgeon  for  malpnetioe  abates  with  the 
death  of  the  defendant,  whatever  the  lonn  of  the  action.  Boer  ▼.  Lowre§ 
(108  Ind.  468),  519. 

ABDUCmON 
See  Criminal  Law,  8M. 

ACmON 
Tkover — oonvcrdon  of  capAtal  stock.]    Trover  lies  for  eonversion  of  shares 
of  capita]  stock  of  a  corporation.     Budd  v.  MuUnomah  Street  BaUwai 
Cofnpany  (12  Or^.  271),  855. 

See  NsGLiGBNOBi  47 

AGENcnr. 

1.  CtoamMKolal  trarellsr  —  impltod  anthoirlty.]      A  oommereial  traveller, 

authorised  in  fact  only  to  exhibit  samples,  and  solicit,  receive  and  forward 
orders,  has  no  implied  authority  to  sell  his  samples  and  take  pay  for  them; 
Kohn  V.  Wcuker  (64  Tex.  181),  745. 

2.  For  oollootlon  —  invalid  paymciii.]    A  debtor  delivered  timber  to  an  agent 

authorised  to  collect  the  debt,  for  the  agent's  Individual  use  and  to  be 
applied  on  a  Judgment  JETeJd,  not  a  discharge  of  the  debt.  WiUic^me  v. 
JohneUm  (93  N.  C.  582),  428. 

3.  Notice  d  tmst  to  bank.]    An  insolvent  firm  of  commission  merchants 

opened  a  bank  account  in  their  name,  adding  the  word  "  agents,"  in  order 
to  protect  the  principal.  The  bank  knew  of  that  purpose.  The  agents 
deposited  the  proceeds  of  the  principal's  goods,  and  on  settlement  gave 
him  a  check  to  balance,  ffeldt  that  the  bank  might  not  charge  to  thai 
account  a  debt  of  the  agents,  even  by  their  consent.  Baker  ▼.  Ifew  TorM 
National  Bank  (100  N.  T.  81),  150. 

See  Insubancb,  197. 

APPEAL. 
See  CoNsnTCTTONAL  Law,  602. 

ASSAULT. 
See  Criminal  Law,  44SL 
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ASSIQNliENT  FOR  CREDITORS. 

1.  Trmad  —  innormMm  of  Mslgnee.]    The  innocence  of  the  assignee  and  heo^ 

ficiaries  will  not  Tender  valid  an  assignment  for  the  benefit  of  creditors 
made  with  intent  to  hinder  and  delay  one  creditor.  Savage  v.  Knight  (03 
N.  C.  498),  428. 

2.  In  anothmr   State  —  attachnMnt.]    A  voluntary  general   assignment   for 

creditors  made  in  another  State,  if  not  in  conflict  with  the  laws  of  Missouri, 
will  convey  personal  property  in  MIsBoori  as  against  sabaeqaent  attaching 
creditors  residing  there.  Atktw  v.  La  Oygne  Buhange  Bank  (88  Ma 
866),  590. 

3.  Pr«ferenca.]    An   insolvent  debtor  transferred  all  his  property  to  one 

creditor,  by  chattel  mortgage,  and  later  by  bill  of  sale  and  deed,  for  the 
benefit  of  such  creditor  and  another,  to  the  exclusion  of  all  other  creditors. 
Held,  a  violation  of  the  statute  forbidding  preferential  assignments.  WUl» 
V.  Walker  (22  S.  C.  108),  706. 

ATTORNEY. 

1.  Oosts  — attooqit  to  daieat  raoorary.]    Where  a  statute  authorises  an 

attorney's  fee  proportioned  to  the  amount  of  recovery,  the  debtor  may  not 
defeat  his  recovery  to  that  amount  by  paying  a  large  portion  of  the  debt 
just  before  judgment.     Hand  v.  PhiOips  (18  Neb.  898),  824. 

X  Woman  as.]  A  woman  may  not  be  admitted  to  practice  as  an  attorney  ia 
Oregon,  although  she  founds  her  application  on  a  certificate  of  her  admla- 
sion  in  Washington  Territory.    In  re  Leonard  (12  Oreg.  98),  828. 

BAGGAGE. 
See  Cabrobb,  271,  666. 

BANK. 
L  Ohaok — altcratiOB.]  The  plaintiff,  contemplating  an  absence  for  a  few 
days,  on  April  20  drew  his  check  on  the  defendant  bank,  dated  April  82; 
payable  to  his  clerk,  and  left  it  with  the  derk  with  directions  to  draw  the 
money  on  the  22d,  if  he  did  not  return  before  noon,  and  give  it  to  the 
foreman  to  pay  off  employees.  The  clerk  altered  the  date  to  the  2l8t, 
drew  the  money  on  that  date  and  absconded.  The  plaintiff  did  not  return 
until  after  the  time  appointed.  Held,  that  the  defendant  might  not 
charge  the  check  to  the  plaintifTs  account.  Orawford  v.  Weet  Side  Bank 
(100  N.  Y.  50).  152. 

2.  National  —  Interest.]    Where  the  Constitution  and  statutes  of  a  State  fir 

a  legal  rate  of  interest  when  none  is  specified  in  the  obligation,  but  allow 
the  parties  to  agree  upon  any  rate,  national  banks  can  contract  for  any 
rate  of  interest.   National  Bank  ofJeffereon  v.  Bruhn  (64  Tex.  571.).  771. 

3.  purchase  of  negotiable  Instrument.]     A  national  bank  may  recover 

upon  negotiable  paper  purchased  by  it.  MerehanU^  National  Bank  of  St, 
Paul  V.  Hanson  (83  Minn.  40),  5. 

4»  — —  usury  —  remedy.  ]  Where  usurious  interest  has  actually  been  paid  to 
a  national  bank  on  the  discount  and  renewal  of  a  series  of  notes,  it  may  not 
be  set  off  in  an  action  by  the  bank  on  the  last  of  them.  National  I&c- 
change  Bank  v.  BoyUn  (26  W.  Va.  554),  118. 
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BANK  ~  OanUnnsd. 

5.  WhatlMr  dapotitary  or  tmatoe.]  A  bank  in  Kiasouri  undertook  to  lend 
money  on  real  estate  there  for  plaintiff  who  resided  in  New  York.  The 
pluntiff  sent  the  bank  a  check  on  a  New  York  bank,  the  sum  to  be  lent, 
payable  to  it,  to  be  paid  to  the  borrower  when  the  terms  of  the  loan  as  to 
delivery  of  securities  were  performed.  The  bank  credited  the  check  to 
plaintiff  on  investment  acconnt  and  sent  it  to  its  correspondent  in  New 
York  by  whom  it  was  collected  and  credited  to  the  sender.  Meantime  the 
bank  led  plaintiff  to  believe  that  the  loan  had  been  perfected,  and  sabse- 
qaently  made  an  assignment  for  benefit  of  its  creditors.  Held,  (1)  that 
the  relation  was  that  of  trustee  and  eegtui  que  truM,  and  not  that  of  de- 
positor and  depositary;  (2)  that  the  bank  was  liable  for  wrongfully  mixing 
the  proceeds  of  the  draft  with  its  own  money.  Harriaon  ▼.  8miUh  (88 
Mo.  210),  671. 

Saving!  —  managers.]    See  Nboligbncb,  775. 

See  Agbhct,  150. 

BANKRUPTCY, 
Waoharge  —  new  promise.]    A  liability  discharged  in  bankniptcy  is  not  re- 
vived by  the  debtor's  saying:  "  I  do  not  intend  you  shall  lose  It;  I  will 
make  it  all  right  "    Meeeh  v.  Laman  (108  Ind.  515),  540. 

BILL  OF  LADING. 
See  Carribr,  450;  Ck>NTBAGT,  967. 

BOARD   OF   HEALTH. 
SUita.]    See  Physicians,  565. 

See  Municipal  Corporation,  81;  NmLiamroB,  79^ 

BOND. 
Oondttiflnal  daU^ery.^    See  Surrtt,  847. 

BOUNDARY. 
See  Water  and  Watbr-ooursb»  116w 

BRIBERY. 
See  Crikinal  Law,  471. 

BURIAL. 
Dadioatkm — i^Jmictlon  against  intarferanoe  by  dadloator.]  One  who  luui 
dedicated  land  to  the  pablic  for  burial  purposes,  the  dedication  having 
been  accepted,  may  be  prohibited  from  defacing  or  meddling  with  the 
grraves  thereon,  at  the  suit  of  any  one  having  relations  or  friends  buried 
there.     Da/videon  v.  Reed  (111  Dl.  167),  618. 

CARRIER. 
1.  Baggage  —  marohandiae.]  A  railway  company  is  liable  as  an  insurer  for 
the  loss  of  sample-trunks  of  a  travelling  salesman,  accepted  by  it  as  bag- 
gage, when  it  knew  their  contents;  but  only  for  a  reasonable  time  after 
reaching  the  destination.  Ho^er  v.  Ohieago,  eU.,  B.  B.  Co.  (68  Wis.  100), 
271. 

Vol.  nil  — 108 
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CARRIER  —  CanHn/fud. 

2.  Bm  of  lAdlaf  —  foodf  not  received.]  Where  a  carrier's  agent  iasaee  t 
bill  of  lading  for  goods  whicli  were  not  dellTered  for  shipment,  the  eu- 
rier  may  show  the  non-receipt  even  as  against  a  bona  flde  transferee  for 
▼alae.    Black  ▼.  WUmingtan,  etc.,  B,  Co.  (93  N.  C.  42),  450. 

8.  Oonnecting  lines  of  railroad  ~Joint  oontraot^  baggage.]  The  sale  of  a 
throngh  ticket  over  two  oonnecting  railroads  is  not  evidence  of  a  joint 
contract  bj  which  the  second  is  liable  for  the  loss  of  baggage  bj  the  first. 
FMer  v.  Columbia  and  QreenvOe  BaOroad  Co.  (21  S.  C.  85),  656. 

4.  Oontraotlimitliig  liability  ~  fraud  to  indnoe  sigBlng.]  While  a  contract 
of  carriage  limiting  the  carrier's  liability  in  consideration  of  reduced  ntss 
of  freight  is  valid,  and  a  shipper  intelligently,  deliberately  and  withoat 
artifice  signing  such  a  contract  is  boand  by  it,  yet  he  may  show  in  avoid- 
ance that  he  was  purposely  misled  by  the  carrier's  agent,  and  induced  to 
sign  without  time  for  examination,  under  the  false  assurance  that  it  was 
a  pass.  Black  v.  Wabaih,  81.  Lauii  and  Paeific  BaUroad  Company  (111 
ni.  851),  62a 

6.  Duty  on  arrhral  of  goods  at  deethiatlon  —  spedal  oontraot]  A  xailrosd 
company  acoeptod  goods  for  transportation,  executing  a  bill  of  lading  con- 
ditioned that  the  goods  must  be  removed  from  the  station  on  the  day  of 
arrival,  or  stored  at  the  owner's  risk  or  expense,  and  in  case  of  destruc- 
tion or  damage  while  in  the  station,  no  damage  should  accrue.  BM  (1), 
that  by  the  legal  rule  the  company  was  not  bound  to  notify  the  consignee 
of  the  arrival  of  the  goods;  (2),  that  the  contract  absolved  him  from  such 
duty  in  any  event.  OathwUer  v.  Wabath,  8t.  LouU  and  Pacific  BaOwa$ 
Company  (88  Mo.  112),  556. 

6.  T^"**Hi»g  lialilllty.]    Where  it  is  stipulated  in  a  bill  of  lading  that  in  case 

of  loss  or  damage  the  value  or  cost  at  the  place  of  sl^ipment  shall  govern, 
the  insertion  by  the  carrier,  without  the  knowledge  or  consent  of  the 
shipper,  of  almost  illegible  abbreviations,  interpreted  by  the  carrier  to 
mean  "  Leaks  and  outs  excepted,  (20  railroad  valuation,"  will  not  bind 
the  shipper,  and  he  may  recover  the  actual  value  of  the  goods  at  the  place 
of  shipment.  BotenfM  v.  Peoria,  Deratur  and  BcanmiUU  BaUroad 
Company  (108  Ind.  121).  500. 

7.  Payment  of  excessive  charges  —  action  to  leoover.]    Excessive  charges 

for  freight  paid  to  a  railroad  company  for  a  long  course  of  years  volun- 
tarily and  without  objection  may  not  be  recovered.  KiUmcr  v.  New  TorM 
Ceniral  and  Hudson  Biver  Bailroad  Company  (100  N.  T.  886),  194. 

8ce  Master  and  Sbrvant,  842. 

CHECK. 
Sm  Bahk,  152;  Nbgotiablb  Inbtrumxiitb,  247. 

CONCEALED  WEAPONS. 
See  Criminal  Law,  472. 
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CONSTITUTIONAL  LAW.  ' 

I,  IMeothre  §idminJk»  —  UaUUty  of  own«n.]  A  city  charter  pioyided  that 
the  owners  of  land  on  streets  should  construct  and  maintain  sidewalks, 
and  further  that  thej  should  he  liahle  to  all  persons  injured  hy  their 
failure  to  keep  them  in  repair  and  safe  for  travellers.  HM,  that  the 
latter  provision  was  unconstitutional  so  far  as  It  imposed  a  liability  to 
others  than  the  city.     Noonan  v.  OUy  of  StiUwaUr  (88  Minn.  198),  38. 

8.  Svldmoe  of  passage  of  statnte.]    The  certificate  of  the  presiding  officer  of 

either  branch  of  the  legi9]ature  is  only  prima  facie  evidence  of  the  pas* 
sage  of  a  bill,  and  may  be  contradicted  by  the  Journal  of  the  house. 
State  V.  McClelland  {18  Neb.  388),  814. 

8«  "^  Judge" — Bunrogate.]  A  surrogate  is  not  within  the  constitutional  provision 
that  "no  person  shall  hold  the  office  of  Justice  or  Judge  of  any  court" 
after  becoming  seventy  years  old.    People  v.  Carr  (100  N.  T.  386),  161. 

4.  Permittiiig  municipal  corporations  to  appeal  without  aeourity.  ]  A  statute 
permitting  municipal  corporations  to  appeal  without  giving  security  as 

'  '  required  in  other  cases  is  not  unconstitutional.  Hblmee  v.  OUp  of  MaUoon 
(111  HI.  27),  603. 

6.  Requiring  fishways  in  dams.]  The  defendant  owner  of  an  ancient  mill 
dam  procured  a&  act  of  the  legislature  authorizing  him  to  raise  it  or  erect 
a  new  one.  The  dam  was  always  of  such  construction  as  to  prevent  the 
passage  of  fish.  A  subsequent  statute  imposed  on  dam  owners  the  duty 
of  placing  fishways  In  them.  Held  (1),  that  the  act  was  constitutional 
generally,  and  (3),  in  respect  to  the  defendant  in  spite  of  the  prior  special 
act  in  his  case.     Parker  v.  State  (111  111.  581),  648. 

6.  Sale  of  intozioating  liquors'- discrimination.]  A  statute  prohibiting  the 
sale  of  intoxicating  liquors  outside  of  incorporated  cities,  town  and  vil- 
lages, but  permitting  it  in  those  localities,  is  not  unconstitutional.  State 
V.  Berliii  (21  S.  C.  305),  677. 

9.  Statute  permitting  prisoner  to  waive  Jury.     A  statute  enabling  a  prisoner 

accused  of  felony  to  waive  a  Jury  trial  is  constitutional.  In  re  Staff  (9S 
Wis.  385),  385. 

8.  Twice  in  Jeopardy  —  original  punishment  and  civil  fine.]  A  statute  pro- 
viding in  substance  that  any  officer  guilty  of  extortion  shall,  in  addition 
to  being  deemed  guilty  of  a  misdemeanor,  be  liable  on  his  bond  for  five 
times  the  illegal  fees  charged,  is  not  unconstitutional  as  putting  the  party 
twice  in  Jeopardy.     State  v.  Ste/eens  (108  Ind.  55),  483. 

CONTRACT. 

1.  By  telegraph,  when  odmplete.]  It  was  agreea  between  A.  and  B  that  A. 
should  go  west  to  buy  cattle,  and  should  telegraph  to  B.  the  price  per 
head  if  he  purchased;  that  B.  should  immediately  telegraph  "yes"  if  he 
was  willing  to  take  an  interest  of  one-third  in  the  purchase;  that  A.  was 
then  to  telegraph  him  stating  the  amount  required  of  him,  which  he  was 
to  deposit  in  a  Chicago  Bank  to  the  credit  of  A.  and  his  brother,  so  that 
the  latter  might  draw,  and  might  cause  the  bank  to  telegraph  A.  of  the 
deposit.    A.  twught  the  eattle  for  $65,000,  and  telegraphed  B.  the  price  per 
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head,  and  B.  aoBweied  "  jea,"  bat  the  dispatch  never  leaehed  A.  Snbaa- 
quentlj  B.  telegraphed  A.  to  bay  the  cattle  if  good,  bat  A.  and  ^iu4^hiy 
had  bought  them  before  that  dispatch  was  received.  The  next  day  B. 
arrived  and  offered  to  pay  his  share  which  was  refused.  MM,  that  there 
was  no  complete  contract  between  A.  and  B.  Maas  v.  Jfyen  (111  IlL 
421),  684. 

2.  <*Oazxlage»  — car.]     "  Carriage/' as  an  article  of  freight  in  a  bill  of  lading. 

does  not  indnde  a  street  railway  car.  Oream  City  B.  Co,  v.  CHoago,  «fe.» 
B.  Co,  (68  Wis.  98),  267.  . 

3.  For  support]     A  contract  for  "plenty  of  support"  includes  attendanoe 

and  nursing  in  a  prolonged  sickness.     Wall  v.  WSOiamu  (93  N.  C.  SSST),  4i53. 

OoBsidaratlon  —  ooBunisslons.]    8u  Usukt,  717. 
Destmotlon  of  sal|faot  ]    See  Specific  Perfobmahcb,  638 

CORPORATION. 
Jaint  ownership  of  fnry — aooounting.]     A  corporation  may  be  a  jolni 
owner  of  a  ferry  and  have  an  accounting.     HaekeU  v.  MuUmnnah  BaOmog 
Company  (13  Oreg.  134),  837. 

Bee  DAMAess,  864;  NaooizABUi  Ihbtbumbht,  SSL 

COSTS. 
See  Attobkbt,  334. 

CRIMINAL  CONVERSATION. 

L  Bridanoa  of  maRiaga.]  In  an  action  of  criminal  conversation  the  mmrw^mgrn 
may  be  proved  by  witnesses  of  the  ceremony  or  by  the  parties.  Jaecbem^ 
V.  SiddaU  (13  Oreg.  380),  860. 

ft.  Bliect  on  ralationa  ol  parties.]  Where  the  intercourse  was  forcibly  ob- 
tained, the  plaintiff  may  show  the  effect  of  it  upon  the  wife's  body  and 
mind,  and  may  also  show  the  terms  upon  which  he  and  the  wife  lived  to- 
gether.   Id, 

CRIMINAL  LAW. 

1.  Abduction  —  **  taking. "]  Under  a  statute  punishing  the  taking  of  a  fiemala 
under  sixteen  for  the  purpose  of  prostitution,  there  can  be  no  convietSoa 
on  her  unsupported  testimony,  and  where  there  is  no  proof  of  persuasion, 
but  only  of  pemiission.     People  v.  Plaih  (100  N.  Y.  690),  286. 

^.  Assault.]  The  defendant  unlawfully  untied  and  was  driving  away  the 
prosecutor's  cow,  and  facing  the  prosecutor  with  a  cocked  gun  in  his 
hand  and  his  finger  on  the  trigger,  but  not  pointing  it  at  the  proseeator, 
he  declared  that  he  would  kill  any  one  who  interfered  and  laid  hands  on 
the  cow.     Held,  an  assault.     State  v.  Home  (92  N.  C.  805),  443. 

•8.  Attampt  —  to  impede  Justice.]  An  indictment  alleged  in  substance  that 
the  defendant  unlawfully  furnished  A.  money  for  the  use  of  B.  to  induce 
B.  unlawfully  to  absent  himself  as  a  witness  on  the  trial  of  an  indictment 
against  the  defendant.  Held,  bad  for  not  stating  a  payment  or  offer  of 
payment  by  A.  to  B.  for  that  purpose.     State  v.  BaUer  (26  W.  Va.  90^,  66. 
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4.  Ohttrying  piitoLJ  The  defendant  bought  a  pistol,  cwrled  H  to  his  home 
eight  miles  distant,  and  on  the  waj  discharged  it.  BM,  not  a  ease  of 
"  carrying  "a  pistol,  within  the  statute.  PremUr  v.  I^ate(i9  Tex.  Ct. 
App.  52),  888. 

6.  OoBoealed  weapons — ^'his  own  premises  "]  A  mere  servant,  hired  by 
the  prosecutor  to  assist  him  in  the  cultivation  of  his  land,  being  on  such 
land  is  not  "  on  his  own  premises,"  within  the  statute  against  carrying 
concealed  weapons.    State  v.  Terrjf  (96  N.  C.  66S),  479. 

6.  Bvid«noo  —  attempt  to  biiba.]    On  the  trial  of  a  criminal  action  it  is  com- 

petent to  show  that  the  defendant  attempted  to  bribe  one  of  the  Jury, 
although  that  is  a  distinct  offense.    State  v.  Ca$e  (88  N.  C.  645),  471. 

7.  Homicide  —  Ibnner  conviction  of  assault — subsequent  death.]    A  con- 

viction of  assault  is  not  a  bar  to  a  subsequent  indictment  for  murder 
where  the  victim  subsequently  dies  from  the  effects  of  the  assault.  John^ 
mm  V.  State  (19  Tex.  Ct.  App.  453),  385. 

8. nagUgenoe  and  cruelty  to  child.  ]    The  death  of  a  child  resulting  from 

willful  cruelty  and  neglect  on  the  part  of  one  bound  to  maintain  and  care 
for  it  is  murder,  although  there  was  no  intent  u>  kill.  Lewie  ▼.  State  (78 
Qa.  164),  835. 

9. negligence.]    Where  one  unintentionally  kills  another  by  the  careless 

use  of  a  pistol  in  sport,  it  is  manslaughter,  although  the  victim  told  him 
to  shoot.    StaU  V.  Vinee  (98  N.C.  498),  466. 

10. evidence  —  opinion.]    A  witness  may  not  give  his  opinion  whether  a 

shooting  was  accidental.    Id, 

11. deolaraticns — res  gestss.]    On  a  trial  for  murder  it  was    shown 

that  the  deceased  stated  to  the  witnesses  that  he  had  Just  seen  the  defend- 
ant going  down  a  slough,  about  one  hundred  yards  distant,  with  a  shot- 
gun. Three  or  four  minutes  later  the  sound  of  a  gun  was  heard  and  going 
to  the  slough  the  witnesses  found  the  deceased  mortally  wounded  with 
buck  shot,  and  he  then  stated  to  them  that  the  defendant  shot  him.  Held, 
that  both  declarations  were  competent  as  ree  geetm.  WaMngton  v.  State 
(19  Tex.  a.  App.  521),  387. 

Id. to  prerent  lelony.]    The  defendant  had  been  sent  by  railway  man- 

agers  to  guard  the  track  and  arrest  parties  putting  obstructions  on  it,  with 
the  p^mise  of  a  reward  for  the  arrest  and  conviction  of  such  parties  or 
for  tiie  killing  of  them  while  attempting  to  wreck  a  train.  He  shot  and 
killed  the  deceased  while  he  was  in  the  act  of  putting  an  obstruction  on 
the  track,  but  at  a  time  wlien  no  train  was  due.  The  act  of  obstruction 
was  a  statutory  felony.  HM,  that  the  defendant's  act  was  murder. 
Wea/eer  v.  State  (19  Tex.  Ct.  App.  547),  389. 

18.  ▼erdlot  of  higher  degree  on  second  trial.]    On  an  indictment  for 

murder  in  the  first  degree  the  defendant  was  found  guilty  in  the  second 
degree.  He  appealed  and  got  a  new  trial,  and  then  pleaded  former 
acquittal  of  murder  in  the  first  degree.  The  plea  was  held  bad,  and  on 
ihe  second  trial  he  was  found  guilty  in  the  first  degree.  Hetd,  valid. 
Bohanan  v.  State  (18  Neb.  57),  791. 
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14.  XndiotmMil — riynlng.]  An  indictment  ia  suiBcientlj  "signed"  bj  the 
proeecuting  attorney,  when  his  name  with  hia  official  title  ia  printed  at 
the  bottom  with  hia  sanction.    BdmiUon  v.  State  (108  Ind.  96),  491. 

16.  Obscene  pablioation  —  evidenoe  —  other  like  paUioatlons.]  On  the  trial 
of  an  indictment  for  giving  awaj  an  indecent  pictorial  newspaper,  with 
intent  to  circolate  it,  the  defendant  will  not  be  suffered  to  read  to  the  jiiij 
articles  in  other  newspapers  and  show  other  pictures  publidj  displayed 
in  the  same  city,  of  a  more  indecent  and  demoralizing  character.  Man' 
iroM  ▼.  Stale  (72  Ga.  261),  840. 

Statate  permitting  waiver  ofjory.]    See  CoNtfriruTiOKAL  Law,  285. 

Twice  in  Jeopardy.]    See  Conbtitutional  Law,  482. 

DAMAGES. 

1.  Bzemplazy.]    A  corporation  may  not  be  charged  with  exemplary  damages 

for  the  wrongful  act  of  its  servant,  unless  it  directed  or  ratified  it,  or  was 
grossly  negligent  in  the  employment  of  a  servant.  SufU^an  v.  Oregon 
Baikoay  and  Navigation  Company  (12  Or^.  892),  864. 

2.  Breach  of  oontraot  —  avoidable  not  reooveraUe.]    Where  one  has  em- 

ployed an  agent  to  procure  insurance  on  his  property,  and  knows  of  his 
neglect  to  do  so  in  ample  time  to  procure  it  himself,  he  cannot  hold  the 
agent  for  a  loss  by  such  neglect.     Brant  v.  OaUup  (111  111.  487),  688. 

3.  Measure  of;  on  fidlure  of  title  to  chattel  sold.]    Where  a  single  bill  of 

chattels  is  sold  and  title  fails  as  to  a  portion,  the  measure  of  damages  ia 
the  difference  between  the  value  of  the  entire  quantity  and  the  value  of 
the  remainder.    Hoffman  v.  Chamberlain  (40  N.  J.  Eq.  [18  Stew.]  668),  788. 

4.  Pkrospeotive  —  nnisanoe.]    In  an  action  for  turning  surface-water  on  the 

plaintiffs'  Iknds,  held,  that  evidence  of  prospective  damage  wai^  Inoompe- 
tent    ffargreaieee  v.  Ehnberlg  (26  W.  Va.  787),  121. 

DECLARATIONS. 
See  Criminal  Law,  887;  Eyidbnob,  864, 888. 

DEDICATION. 
See  Burial,  618. 

DEED. 
I.  Oovenant  of  qniet  enjoyment — orerflowlng.]  Where  the  owner  of  laad 
on  a  stream  conveys  it  with  a  covenant  of  quiet  enjoyment,  and  a  lower 
owner,  by  virtue  of  a  paramount  right,  raises  his  dam  and  flooda  the  land 
so  conveyed,  this  is  a  breach  of  the  covenant.  Scriieer  v.  SmUh  (100  N.  T. 
471\  224. 

ft.  Registration — qnit-olalm.]    One  who  takes  under  a  quit-claim  deed  is  not 
protected  as  a  bona  fide  subsequent  purchaser,  under  the  reoording 
Tham  V.  Neweom  (64  Tex.  161),  747. 

DEVISE. 
See  Will. 
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DIVOKGE. 
See  Marriagb. 

DOWER. 
Uk  1— ■•hold  landa — MtoppeL]    A  lessee  for  999  years  oonTejed  the  piemiseB 
as  in  fee-simple.  Held,  that  the  grantee  was  not  estopped  to  show  as  against 
his  grantor's  widow's  claim  of  dower,  that  the  grantor  had  but  a  leasehold 
estate.     WhUmire  v.  Wright  (28  S.  C.  446),  724. 

See  BfABRiAGB,  402. 

EASEMENT. 
Servitude  imposed  by  owner — severance  —  implied  continiianoe.j  A  mort- 
gagee of  a  lot  npon  which  there  is  a  house  and  appartenances  resting  partly 
upon  an  adjoining  strip  of  ground  owned  hj  the  mortgagor,  and  inclosed 
by  the  same  fence,  but  not  described  in  the  mortgage,  on  acquiring  title 
by  foreclosure  and  sale,  acquires  an  easement  to  the  use  of  so  much  of 
such  strip  of  ground  as  is  reasonably  necessarr  John  Hancock  Mut,  lAfe 
Tns.  Oo.v.  PoiUrean  (108  Ind.  582),  660. 

ELECTION. 

Two  on  same  day — pnonty .  ]  A  township  election  was  duly  called,  pursuant 
to  statute,  in  June,  1870,  on  the  question  of  a  donation  for  railroad  aid, 
and  held  on  the  2d  of  July,  1870,  and  the  donation  was  voted.  On  the 
same  day  a  new  Constitution  and  a  separate  article  prohibiting  municipal 
aid  to  railroads  were  submitted  to  the  people,  and  adopted.  The  same 
judges  and  clerks  conducted  both  elections,  but  separate  ballot-boxes, 
poll-books  and  tally-lists  were  used.  Both  elections  were  opened  and 
dosed  on  the  same  time.  The  polls  at  general  elections  were  required  by 
law  to  be  opened  at  8  a.  m.,  and  closed  at  6  p.  m.,  unless  the  judges  should 
decide  to  keep  them  open  longer,  not  later  than  midnight.  The  schedule 
to  the  Constitution  required  the  polls  oh  the  question  of  adoption  to  be 
kept  open  till  sun-set.  The  polls  in  this  instance  were  kept  open  till 
about  sun-set.  Held,  that  it  could  not  be  said  that  the  donation  was 
adopted  prior  to  the  adoption  of  the. prohibitory  article  of  the  Constitution. 
PeopU  Y,  Town  of  Bishop  (111  Dl.  124),  006. 

ESTOPPEL. 
fletiafiMtion  of  mortgage  written  over  signature  in  blank.]  A  mortgagee  in- 
dorsed his  name  with  his  seal  on  a  mortgage,  and  parted  with  its  posses- 
sion. A  satisfaction  of  the  mortgage  was  thereafter  written  above  his 
signature,  without  his  knowledge,  and  duly  recorded.  Held,  that  an  in- 
nocent subsequent  purchaser  was  protected  against  the  mortgage.  OUff 
OouneU  of  OharUOon  ▼.  Byan  (22  S.  C.  889),  718. 

See  DowBR,  724;  Mabriags,  268;  Will,  810. 

EVroENCE. 
L  Borden  of  proof  —  doing  business  without  lioenae.]    On  a  prosecution  for 
violating  an  ordinance  by  doing  business  without  a  license,  the  prosecutor 
need  not  show  the  absence  of  the  license,  but  it  is  incumbent  on  the  de- 
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fendant  to  Bfaow  that  he  Iwd  a  limnBe.  If^amuOian  againai  OUmmr  (tl 
B.  C.  818)»  681. 

a.  I>ao]aratioiui— TCS  gMt».]  In  an  action  for  unlawfnl  ejection  from  a  rail- 
way  train,  the  description  of  the  occurrence  given  hy  the  plaintiff,  to  a 
third  person,  immediately  afterward,  in  the  ahsence  of  the  defendaaVt 
agents,  is  incompetent  SuUioan  ▼.  Oregon  BaUwa^  and  Kamgation  Com- 
pany (12  Ozeg.  892),  804. 

3.  .]    In  an  action  against  an  employer  for  damages  hy  the  death  of  a 

yoang  child,  his  servant,  caased  hy  his  negligence,  the  declaratioos  of  the 
child,  half  an  hour  after  the  accident,  as  to  the  cause  and  as  to  the  em- 
ployer's condnct,  are  competent  as  re%  gutm.  Augutta  Fa/Uary  v.  Bairnm 
(72  Ga.  217),  888. 

4.  Bxpevt  —  hsrpothetloal  qoMtioii.]    In  patting  a  hypothetical  question  to 

an  expert  the  party  may  assume  as  proved  all  that  the  evidence  tends  to 
prove,  although  the  court  may  not  regard  it  as  proved,  (i^inn  v.  JSiggin* 
(68  Wis.  664),  806. 

6.  Handwriting — «xp6rt  —  comparison.]  On  the  question  of  the  genuine- 
ness  of  the  signature  of  a  note  in  suit,  an  expert  witness,  who  has  never 
seen  the  defendant  write,  may  not  testify  to  his  opinion  founded  on  a 
comparison  with  the  defendant's  signature  of  the  plea  in  the  suit.  Springer 
V.  HaU  (83  Mo.  628),  628. 

6.  Iisttsn  and  telagruns.]    The  presumption  is  that  letters  properly  directed 

and  maUed  were  received,  and  the  same  is  true  of  telegrams  given  to  a 
telegraph  company  for  transmission,  and  properly  addressed,  and  the  pre- 
sumption hecomes  conclusive  when  not  denied.  Oregon  BUamaMp  Com- 
pany V.  OtU  (100  N.  Y.  446),  221. 

7.  P>esump(tton  d  death  firom  abaanoe.]    The  death  of  an  absent  person  may 

be  presumed  in  less  than  seven  years,  from  other  facts  and  circumstances 
than  exposure  to  a  probably  fatal  danger,  such  as  the  improbablity  of  and 
lack  of  motive  for  abandoning  his  home.  Oox  v.  BUeworth  (18  Neb.  664),  827. 

Opinion.]    See  (Criminal  Law,  466. 

See  Criminal  Coitvsb^tion,  860;   Criminal  Law,  887;   Slandkb,  720; 

Trl/Oi,  14 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Action  on  their  own  contract  —  oountar-ohdm.]    In  an  action  by  an  ad* 

ministrator  on  a  contract  made  with  him  in  that  capad^,  the  defendant 
may  not  set  off  or  counter-claim  a  demand  due  from  the  intestate  to  him. 
MeLaughUn  v.  Wvmw  (68  Wis.  120),  278. 

2.  DlUganoe  in  collecting.]    To  secure  a  debt  due  an  estate,  an  administrator 

made  a  further  loan  and  took  a  mortgage  to  cover  the  whole.  The  debtor 
was  embarrassed ;  the  original  debt  could  not  probably  have  been 
collected,  and  the  debtor  refused  to  secure  it  without  a  further  advance. 
The  debtor  became  insolvent  and  the  mortgage  proved  Inmifllnienti 
EM,  that  the  administrator  was  not  liable  for  the  loM.  Torremce  v. 
JkMdeon  (92  N.  C.  487),  419. 
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EXECDTBW. 

1.  "  Wagon  "  —  dMy.]  A  diajr  is  «ieiiEpt  f ion  eaeontloB  as  a^'  wagon. "     C<9nd 

V.  LewU  (04  Tex.  881),  767. 

2.  "  Wearing  apparel " — watch.]  A  watch  may  be  exempt  from  execu- 
tion as  "  wearing  apparel/*  npon  affirmative  proof  that  the  amount  of  ex- 
emption is  not  exceeded.    SUwa/rt  v.  McOhing  (13  Oreg.  481),  874. 

FERRY. 
See  CX)itFORATiOK,  887. 

FISHWAYS. 

« 

8u  Constitutional  Law,  648w 

FIXTURES. 

I.  Mortgage  —  oaaka,  tafaa  and  cooler  in  brewery.]  Oasksand  hogaheada 
and  fermenting  taba  and  a  copper  cooler,  not  fastened  to  the  freehold,  are 
not  fixtures  of  a  brewery,  sabject  to  a  mortgage  of  the  land.  Wo^ord  ▼. 
BaaOer  (88  Minn.  12),  1. 

8.  Railway  embankment  boilt  by  oonaent  ol  Uli^tenant.]  A  railway  com- 
pany, by  license  of  the  life-tenant,  entered  upon  land  and  constructed  its 
road,  and  used  it  without  objection  during  his  life.  On  his  death,  on 
oondemnati<m  proceedings,  hM^  that  the  company  was  not  liable  to  pay 
for  the  structures  it  had  so  placed  on  the  land,  as  they  did  not  become  the 
property  of  the  owner  in  fee.  Ohioago  and  Alton  Smhvad  Oampam/y  ▼. 
€hf9dMfm  (111  m.  d(»),  622. 

Bee  Landlobd  and  Tbnant,  609. 

FRAUD. 
See  Garrikr,  628;  Mortgage,  167;  Salb,  446,  684 

GUARDIAN  AND  WARD. 

Ni(g]igenoe  of  guardian.]  A  female  minor,  eleven  years  old,  resided  with 
her  guardian.  Her  parents  were  living,  and  she  went  from  his  house  to 
theirs  on  a  very  cold  day,  and  not  being  furnished  by  him  with  sufficient 
clothing,  was  badly  frozen.  Udd,  that  he  was  liable  to  her  in  damages, 
although  her  act  was  by  the  parents'  direction  and  without  his  knowledge. 
Ndeon  v.  Johaneen  (18  Neb.  180),  806. 

HABEAS  CJORPUS. 

does  not  lie  to  review  final  judgment.]  Where  a  statute  authorizes 
imprisonment  in  the  penitentiary  or  imprisonment  in  Jail  and  a  fine,  and  a 
court  adjudges  imprisonment  in  the  penitentiary  and  a  fine,  the  defendant 
is  not  entitled  to  discharge  on  habeae  corptte  until  he  has  served  the  term 
of  imprisonment.    EteparU  Moaney  (26  W.  Va.  86),  68. 

HANDWRITING. 
See  Evidence,  606. 
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HOMICIDB. 
.    9m  GUMiVAi.  Law,  885.  887,  880;  4M; 

HUSBAND  AND  WIFE. 
8u  Mabriaob. 

DCPBOVBBfENTS. 
8m  Pabtitzon,  TOd. 

INDICTTMENT. 
8m  Cbdcinal  Law,  401. 

INJUNCnON. 

Against  trMpMS.,  The  defenduit  repeatedly  tore  down  a  fence  or  gnle  and 
drove  over  the  plaintiff's  lands,  claiming  that  the  place  was  a  pahlle 
highway  by  dedication  and  use.  HM^  that  an  injonetion  shonld  not 
issue.     BmM.  v.  Qatrdnm'  (12  Oreg.  2dl),  842. 

Sk€  Burial,  818;   Mttkicipal  Corporation,  279;   Tazatioh,  04;  Watbb 

AND  Watkr-ooursb,  200. 

«  INNKEEPER. 

Quest]  The  plalntlfl,  who  lived  in  the  same  town  with  and  very  near  the  de> 
fendant's  hotel,  went  there  at  midnight  with  a  dlsrepatable  woman, 
registered  as  "  C.  and  wife,'*  and  was  assigned  a  room.  At  the  same  time  he 
delivered  to  the  derk  some  money  for  safe- keeping.  The  clerk  abeoo^ded 
with  the  money.  HM^  that  the  plaintiff  was  not  a  gnest,  and  could  not 
recover  the  money  from  the  innkeeper.    Owiit  v.  Murphy  (68  Wis.  4),  242 

INSURANCE. 
L  Agent  —  notice.]  The  plaintiff  procured  insurance  from  the  defendants 
through  a  firm  of  insurance  brokers.  The  policy  was  subject  to  cancella- 
tion on  notice,  and  provided  that  any  person  other  than  the  assured  pro- 
curing the  policy  should  be  deemed  an  agent  of  the  assured  and  not  of  the 
company  in  any  transaction  relating  to  the  insurance.  BM,  that  notice 
of  cancellation  to  the  brokers,  the  plaintiff  being  ignorant  thereof,  was  of 
no  effect.  Hermann  v.  Niagara  Fire  In^ttranee  Company  (100  N.  T. 
411).  197. 

2.  Assignment— pledge.]    A  pledge  of  an  insurance  policy  as  collateral  seen- 

lity  is  not  an  assignment  within  the  prohibition  of  the  policy.     Gfifeg  v. 
New  York  Central  Insurance  Company  (100  N.  T.  417),  202. 

3.  Interest  in  life.]     A  grandfather  insured  his  life  for  the  benefit  of  his  gran^-. 

son  with  whom  he  lived.     Held,  valid.     Elkhart  MtOual  Aid,  Benmoleni 
and  Relief  Aeeodatuni  v.  Houghton  (108  Ind.  286),  514. 

INTEREST. 
1.  After  Judgment  —  statute.]    Where  a  contract  specifies  a  lawful  conven 
tional  rate  of  interest,  that  rate  will  prevail  on  a  judgment  rendered  on  the 
contract,  that  being  the  "  Viwful  rate ''  within  the  meaning  of  the  statate. 
Daniel  v.  Oibeon  (72  Ga.  867),  845. 
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INTEREST  ~  OmluMMci. 

&  All«r  matiiEltj.]  A  sealed  note  payable  one  day  after  date,  "  with  Interast 
at  the  rate  of  two  per  cent  a  month,"  bean  that  Interest  after  nuAnsitj. 
PiMter  V.  PU9L&r  (2d  S.  C.  189),  711. 

ikIUr  matniity.]    8te  Nbootiabls  Instrument,  744. 

/Sm  Banks,  771;  Nrootiablb  Inotbumbnt,  90;  Usubt,  717 

INTOXICATING  LIQUOBS. 
Bee  Constitutional  Law,  677 

JAIL. 
See  NuisANCB,  464. 

JOINDER  OF  ACTIONS 
Bee  NuTSANCB,  780. 

JUDGMENT. 
.AMamptkm — ocuweffwoom  of  land— mortgage ^shflrin  sala — marfsr— . 
sobrogaftion — eqntty — oontraot  —  negUgenoa.]  The  owner  of  land  on 
which  there  were  Judgment  liens  sold  it  to  B.,  who  assomed  the  payment 
of  such  judgments  as  a  part  of  the  purchase-prioe.  Without  paying  sueh 
Hens,  B.  quit-claimed  the  land  to  C,  who  did  not  assume  them.  C.  pnort- 
gaged  the  land  to  X.,  and  after  the  mortgage  was  recorded  he  conveyed  it 
by  warranty  deed  to  W.,  who  had  no  actual  knowledge  of  the  X.  mortgage, 
and  who  assumed  the  payment  of  the  Judgments.  Subsequently  W.  dis- 
covered the  mortgage,  and  instead  of  paying  the  Judgments  he  allowed  the 
land  to  be  sold  on  them  and  obtained  sheriiFs  deeds.  HM,  that  by  the 
assumption  W.  became  the  principal  debtor  and  primarily  liable  to  pay 
the  judgments.    Biirke  ▼.  AhtwU  (108  Ind.  1),  474. 

Bee  Habeas  Corpus,  59;  Interest,  845. 

JURY. 
Bee  Constitutional  Law,  285. 

LANDLORD  AND  TENANT. 
Renaiwal  of  fiaEtorea^-naiw  lease.]    The  right  of  a  tenant  to  xemove  trade  fix* 
tures  does  not  extend  to  the  term  of  a  new  lease  not  providing  for  the 
removal,    ffedderieh  v.  Bmiih  (108  Ind.  208),  500. 

LEASE. 
Bee  DowBB,  724;  Landlord  and  Tbvav 

LEGACIES. 
Bee  Will. 

LIBEL  AND  SLANDER. 
L  Aotionable  words  —  damages.]  Defendant  sent  to  a  newspaper,  as  an  adver* 
tisement,  a  false  statement  that  he  wanted  the  plaintiff  to  pay  a  bill.  The 
X^blisher  put  it  among  other  "  wants,"  one  of  which  called  for  a  "  dead- 
head." A  third  person  cut  the  advertisement  out,  pasted  it  on  a  postal 
eaid,  and  sent  it  to  a  young  woman  engaged  to  be  married  tb  the  >  plaintiit 
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Mdd,  libellooB,  and  thst  it  was  a  qnestion  of  fact  whether  &•  aendlBg  ol 
the  postal  card  was  a  natural  consequence  of  the  puhlication.     Ziar  ▼. 
ffoffUn  (88  Minn.  66),  9. 
ft.  AoUonahility  of  words  per  se.]    Falselj  to  say  of  another  that  he  is  a  thief 
is  actionahle  per  m,  although  it  does  not  necessarily  impute  a  felony 
Quiffley  v.  McKee  (12  Oreg.  22),  820. 

8.  Variance  as  to  words  charged.]  It  cannot  he  said,  as  matter  of  law,  in  an 
action  of  slander,  that  there  is  any  substantial  difference  between  the 
words  charged,  "  public  whore/'  and  the  words  proved,  '*  whorish  bitch." 
Zimmerman  v.  MeMacHn  (22  S.  C.  872),  720. 

4.  X>egree  of  proof.]    It  is  not  necessary  in  slander  to  proye  the  words  beyond 

a  reasonable  doubt.    Id, 

UCEN8E. 
Burden  of  prod]    See  Eyidbncb,  681 

HALPBACTIGE. 
Bee  Abatement,  ffl9 

liABBIAGE. 

1.  DIvorbe — aliaioiiy —  dower.]  A  decree  in  an  action  for  a  limited  diToroe 
that  the  husband  shall  pay  a  gross  sum  to  the  wife  and  be  disohaiged 
from  all  further  liability  for  her  support  does  not  bar  dower.  Taiffior  v. 
Taylor  (03  N.  C.  418),  460. 

%, dower.]    In  a  State  where  divorce  allows  both  parties  to  remarry,  a 

decree  in  favor  of  the  wife,  with  a  provision  for  permanent  alimony,  bars 
dower.     Tatro  v.  lairo  (18  Neb.  805),  820. 

5.  devise  in  fee  —  eKcontory  devise  over.]    A  will  devised  land  to 

T.  S.  and  his  lawful  heirs  begotten  of  his  body,  and  in  case  of  his  dying 
without  such,  "  to  return  to  J.  and  C.  P.  or  their  lawful  heirs  begotten  of 
their  body."  T.  S.  dying  without  having  had  issue,  held,  that  his  widow 
was  still  entitled  to  dower.     PoUard  v.  Slaughter  (02  N.  C.  72),  402. 

4.  Husband's  succession  to  Intestate  wile's  personalty.]  When  a  married 
woman  dies  intestate,  and  without  descendants  or  ancestors,  her  perscMial 
property  goes  to  her  husband  at  common  law,  and  this  rule  has  not  been 
changed  by  the  various  modem  Married  Women's  Acts.  Hobine  v.  MeClure 
(100  N.  Y.  828),  184. 

6.  Nuisance  on  land  of  wils  —  her  liability.]    A  married  woman  who  has 

real  estate  separately  settled  on  her,  the  legal  title  being  in  her  husband 
as  trustee,  is  liable  for  an  injury  received  by  one  by  falling  through  a 
coal  hole  in  the  sidewalk,  suffered  to  be  out  of  repair^     Merrill  v.  Oitif  of 
St.  Loxiis  (88  Mo.  244),  676. 

^  Presnmption  —  estoppel  by  divoroe.]  J.  took  B.  to  wife  in  1860,  and  very 
soon  permanently  deserted  her.  In  1864  J.  married  the  plaintiff.  In  1868 
J.  and  the  plaintiff  separated  In  1870  while  living  near  J.  the  plaintiff 
pnbliely  manried  W.  Subsequently  the  plaintiff  got  a  divoroe  against  J. 
by  default  for  deaertlon.    HM^  In  this  aetlon  for  dower  in  the  estate  of 
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W.,  (1)  thai  the  presumption  was  against  the  Taliditf  of  the  nwRiage  of 
1864;  (2)  that  the*  plaintiff  was  not  estopped  from  showing  that  that 
marriage  was  void.      WUUama  ▼.  WiUiofM  (68  Wis.  58),  268. 

MASTER  AND  SERVANT. 
1.  JLaaanlt  by  servant  on  oaixler'B  paaaenger.J  Where  the  plaintiff  eame 
lawfoUj  apon  the  cab  of  a  railroad  freight  train,  treating  with  the  con- 
ductor for  passage,  as  had  frequently  been  done,  and  as  was  still  being 
done  at  the  time  of  the  trial  bj  others,  the  company  will  be  liable  for  a 
Tiolent  and  malicious  assault  on  him  by  the  conductor.  Western  and 
Atlantic  RaUroad  ▼.  Turner  (72  Qa.  292),  842. 

A.  Ckmtribntory  negligence  —  fellow  servants.]  An  employee  of  a  railway 
company  was  sent  on  a  wrecking  train  in  charge  of  one  person  as 
engineer  and  conductor.  In  violation  of  the  rule  of  the  company  he 
rode  on  the  engine.  By  the  negligence  of  the  engineer  an  accident 
occurred  by  which  he  was  killed,  in  consequence  of  his  position  on  the 
engine.  Heidt  (1)  that  he  was  guilty  of  contributory  negligence;  (2)  that 
he  and  the  engineer  and  conductor  were  fellow-serrants,  and  no  action 
would  lie.  Abend  ▼.  Terre  Haute  and  IndianapoHi  Btulroad  Company 
(111  111.  208),  616. 

8,  Negligenoe — foreign  freight  oar.]  A  railway  brakeman  was  killed  in 
trying  to  couple  a  freight  car  from  another  road,  to  a  caboose,  by  reason 
of  the  difference  in  height  of  the  couplings,  which  was  apparent.  Held, 
that  his  employer  was  not  liable.     KeRy  ▼.  Abbot  (68  Wis.  807),  292 

4.  ^— low  railroad  bridge.]  Where  a  brakeman  on  the  top  of  a  tndn,  in 
the  day-time,  was  struck  and  killed  by  a  low  bridge  with  which  he  was 
well  acquainted,  the  company  is  not  liable,  although  it  had  not  erected 
danger  signal  cords.  Hooper  ▼.  Colufnbia  and  QrcenviUe  RaUrocUl 
Company  (21  S.  C.  541),  691. 

6.  dangerona  employinent — feUow-aerranta.]     The  plaintiff,  in  the 

employ  of  a  railway  company,  went  under  a  car  standing  alone  on  a 
repair  track,  by  order  of  his  foreman,  to  repair  it,  and  was  there  injured 
by  the  starting  of  the  car  by  an  advancing  train.  The  defendant  had 
provided  a  watchman  to  guard  the  plaintiff  from  danger.  Held,  that  the 
defendant  was  not  liable  for  the  watchn^in's  neglect  of  his  duty.  Ltubke 
V.  Chicago,  Milwaukee  and  8t.  Paul  BaUtoay  Company  (68  Wis.  91),  266. 

6.  Railroad  car-inapeotor  and  oar-oonpler.]  A  railroad  car-inspector  and 
car-coupler  aro  not  fellow-servants.  Tiemey  v.  MinneapoUa  and  8t,  Louie 
Railroad  Company  (88  Minn.  311),  85. 

MISTAKE. 
BalbRnatlon  —  negligence.]  In  the  absence  of  mutual  mistake,  fraud  or 
concealment,  the  court  will  not  grant  reformation  of  an  instrument,  even 
as  between  the  parties,  whero  the  plaintiff  executed  it  without  reading  it, 
it  having  been  sent  to  him  by  his  attorney,  and  he  supposing  It  was  a  copy 
of  a  different  instrument  previously  executed  by  him.  Kenneriy  v. 
Phoepkate  Company  (21  S.  C.  226),  669. 

See  VsirDOB  amd  Pubchabsb,  80. 
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MORTGAGE. 

1.  OhotUil— fnmdaltnt-*  titib  of  pnroluuMr.]    A  pnichaser  in  good  fttMh  «■ 

f oredoenre  of  a  chAttel  mortgage  made  to  def  land  credilon  gets  good  title. 
Zodler  ▼.  BOey  (100  N.  T.  108),  157. 

2.  — ^  ^^InatnimMit  la   naliiro   oi."]     A  merchant   boo^t  an  izon  aafe, 

with  his  name  painted  on  it,  and  gave  in  payment  notes,  spedfTing  that 
"  in  acoordanoe  with  the  terms  of  an  agreement  for  the  purchase  of  the 
safe,  said  vendors  do  not  part  with  anjr  title  thereto  until  the  pnrcbsse 
money  has  been  fully  paid."  HM^  that  the  notes  were  "instruments  in 
the  nature  of  a  mortgage,"  under  the  statute,  and  required  to  be  reeorded 
to  be  valid  as  tgainst  subsequent  creditors  or  purohaaers  in  good  fsith. 
Herring  v.  Cannon  (21  8.  C.  212),  (MU 

aatirfiwitfiwi-]    8u  EflfiOFPBL,  718. 

8ee  Eabbmxnt,  550;  Fizturbs,  1;  Ship  and  SmpporG,  48ft. 

MUNICIPAL  CORPORATION 
1.  Dndas  and  oulverls — wooAob  water — iidiinotioii.]    A  city  may  not  be 
enjoined  from  constructing  drains  and  culverts  in  streets,  merely  becanss 
they  will  increase  the  flow  of  surface  water  upon  the  land  of  a  compbdnant 
lot  owner.    Beth  v.  OUy  of  Fond  du  Lac  (68  Wis.  226),  279. 

fl.  Gutters — sarfi»e  water.]  A  city,  for  unskilfully  constructing  a  gutter, 
or  negligently  suffering  it  to  be  out  of  repair  or  obstructed,  by  reason  of 
which  surface  water  floods  an  adjacent  lot,  is  liable  to  the  owner  although 
the  lot  was  below  grade.     OiUuly  v.  OUy  qf  Madison  (68  Wis.  618),  200. 

3.  Uability  for  action  of  board  of  health.]    A  city  is  not  liable  for  the  acts  or 

negligence  of  a  board  of  health  constituted  a  separate  body  by  the  charter, 
whether  appointed  by  the  legislature  directly  or  by  the  city  in  pursuance 
of  the  cliarter.     Bryant  v.  OUy  of  St  Paul  (88  Minn.  280),  81 

4.  Z4alil]lt7  for  nuisance.]    A  city,  for  the  purpose  of  improving  its  sanitary 

condition,  collected  and  deposited  iu  one  place  all  the  carcasses,  garbage,' 
excrement,  etc.,  and  buried  them  there.  JSdd,  that  the  city  was  not  liable 
to  an  individual  for  sickness  produced  thereby.'  OUy  of  Fort  Worth  v. 
Orattford  (64  Tex.  202),  758 

ft.  Uability  for  officer's  compensation.]  A  city,  having  a  treasurer  duly  ap- 
pointed and  qualified  under  the  general  act  of  incorporation,  cannot  de- 
feat his  right  to  commissions  for  disbursement  of  the  municipal  funds  by 
placing  them  in  the  hands  of  the  mayor  for  disbursement.  Board  y  OUy 
ofBeeatur  (64  Tex.  7),  785. 

6.  NegUgenoe  —  of  phjrsloian  for  poor.]     A  municipal  corporation  is  not 

liable  for  the  negligence  of  a  physician  for  the  poor,  unless  the  corpora- 
tion is  shown  to  have  been  negligent  in  his  selection.  Summers  v.  Board 
qf  Oommisekmers  of  Davieas  Oounty  (108  Ind.  262),  512. 

7.  Ordinance  —  as  to  pawnbrokers  —  reasonableness.]    A  city  ordinance  re- 

quiring every  licensed  pawnbroker  to  make  out  and  deliver  to  the  super- 
intendent of  polioe,  every  day,  before  noon,  a  legible  and  correct  copy 
from  a  book  to  be  kept  by  him,  of  all  things  received  on  deposit  or  pur- 
ehased  during  the  preceding  day,  together  with  the  hour  when  leo^ved 
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-w  puchaaed,  and  a  deacription  of  the  pledgor  or  aeller,  ia  not  lureaaon- 
M».    Launder  ▼.  OUy  of  Chicago  (111  III.  201),  (125. 

8.  Fowar  to  employ  oonnaeL]    Troatees  of  a  town  bave  implied  i>ower  to 

employ  oounael  to  defend  the  marahal  againat  an  action  of  falae  impriaon- 
ment  brought  by  one  arreated  by  him  for  violation  of  a  town  ordinance. 
Outten  ▼.  Town  of  Carthage  (108  Ind.  196),  604. 

9.  BaqviraBMnt  that  lot  ownara  ahall  daar  anow  and  ioe  from  aldaiwalk.] 

A  city  baa  no  right  to  require  ownera  or  occnpants  of  lota  to  keep  the  aide- 
walka  in  front  clear  of  anow  or  ice  or  to  aprinkle  aahea  or  aand  thereon, 
and  Inflicl  a  fine  for  neglect.     CUy  of  Chicago  v.  aBrien  (111  111.  688),  640. 

See  CtoHBTiTtrnoNAi.  Law,  602. 

MURDER. 
See  Criminal  Law. 

NEQUGENCK 

1.  AolioB — mimtoipal  ordlnanoe  —  whan  innraa  to  third  pasaon.]    Where 

a  dty  ordinance  in  puraoance  of  the  charter  makea  it  unlawful  to  leave  a 
team  atanding  onfaatened  or  unguarded  in  a  atreet,  any  one  injured  by  a 
violation  thereof  may  maintain  an  action  againat  the  wrong-doer.  BoU 
V.  Pratt  (88  Minn.  828),  47. 

2.  Contributory  —  raacuing  child.  J    It  is  not  contributory  negligence  in  a 

mother  to  attempt  to  rescue  her  infant  child  from  an  approaching  railroad 
train,  although  ahe  may  have  negligently  allowed  it  to  go  on  the  track. 
But  the  defendant  ia  not  chargeable  unlesa  it  waa  negligent  in  reapect  to 
the  child  before,  or  in  reapect  to  the  mother  or  child  after,  the  attempt  at 
reacne.  Donahoe  v.  Waba$h,  St,  Louie  A  PaHfie  Raihoay  Company  (88 
Mo.  660),  684. 

3.  Mmdoipal  officara  removing  inlaotad  paraona.]    While   the  board  of 

health,  mayor  and  marshal  of  a  city  may  remove  from  the  city  persons  in- 
fected with  amall-pox,  yet  they  are  liable  for  negligence  in  doing  so,  and 
for  removing  them  in  stormy  weather  and  putting  them  in  an  unsafe  and 
unprotected  tent,  whereby  they  are  so  exposed  that  death  ensues.  Aaron 
V.  BroOee  (64  Tex.  816),  764. 

4.  Savings  bank  managera.]    Managers  of  savings  banks,  although  not  receiv- 

ing pay,  are  liable  for  injury  by  want  of  ordinary  care.  Williame  v.  McKay 
(40  N.  J.  Eq.  189),  776. 

See  Crimiival  Law,  466,  886;  Guardiait  and  Ward,  806;  Mabtbb  and  Sbr. 
VANT,  266,  292, 691;  Mibtaxx,  669;  Notary  Public,  189;  Railroads,  766, 
809;  Tklbbraph,  66,  764. 

NEGOTIABLE  INSTRUMENT. 
1.  By  agant  of  corporation —  aaal.]  A  promissory  note  phrased,  "  we  prom- 
ise," etc.,  and  signed  by  one,  with  the  addition,  **  Prest.,*'  and  by  another 
with  the  addition,  '*  Sec.  G.  M.  Co.,"  and  impreased  with  a  seal  inscribed, 
"Granger  Market  G6.,- Portland,  Oregon,  November  4,  1874,"  is  the  obli- 
gation of  the  corporation.     Ottthrie  v.  ImMe  (12  Oreg.  182),  881. 


872  INDEX. 

NEGOTIABLE  INSTRUMENT  —  ConHnned. 

a.  0«ri«liifty  In  Mnoiut.]  A  note  providing  for  "  interest  at  ten  per  eoit  per 
EDDum  uDtil  paid,  seven  if  paid  when  due,"  ia  not  rendered  non«n^gotiable 
by  this  provisioD.     dmUh  v.  Crane  (88  Minn.  144),  20. 

3.  Check  —  equitable  aaaignnient.]    As  between  drawer  and  holder,  a  check 

is  an  equitable  assignment,  and  the  drawer  may  not  arbitrarily  stop  pay- 
ment.   Pe(ue  V.  Landauer  (68  Wis.  20),  247. 

4.  Note  on  demand  —  holding  indozaer.]    No   action   lies  against  the  tn- 

dorser  of  a  joint  and  several  promissory  note,  not  of  a  partnership,  payable 
on  demand  with  interest,  where  no  demand  was  made  as  to  one  of  the 
makers  until  after  the  statute  of  limitations  had  ran  against  It.  SJ^mtUy, 
Fingar  (100  N.  Y.  589),  281. 

6.  *  Without  interest"  —  interest  after  matmity.]  A  note  payable  ia  sx 
months,  **  without  interest,"  bears  interest  from  maturity.  BoberU  v. 
8mUh  (64  Tex.  94),  744. 

6.  Notice  of  eqnitieB.]  The  indorsement  of  a  note  "  for  collection  "  is  notice 
to  a  purchaser  tliat  the  indorsee  is  not  the  owner.  Merchants  Nat.  Bk. 
ofSt,  Pa/ul  ▼.  Hanstm  (88  Minn.  40),  5. 

See  Intkbbst,  711. 

NOTARY  PITBLIC. 
Negligenoe.]    No  action  lies  against  a  notary  public  for  defectively  certlfyiiig 
a  married  woman's  acknowledgment  of  a  deed,  unless  he  acted  mallctJooaly 
or  corruptly.    Henderson  v.  Smith  (26  W.  Va.  829),  189. 

NOTES. 
Abatement  —  of  action,  525. 

Assignment  for  creditors  —  unlawful  preference,  TOOL 

Attorney  —  woman,  825. 

Bankruptcy  —  discharge  —  new  promise,  548. 

Oarrier  —  estoppel  by  bill  of  lading,  458. 

Oximinal  Iaw  —  signing  of  indictment,  498. 

Damages  —  failure  of  title  to  chattel  sold,  788. 

prospective  —  nuisance,  128. 

Deed  —  registration — quit-claim,  749. 

Definition— "cart,"  "wagon,"  "carriage,"  7ea 

Bvidenoe — expert — h3rpothetical  questions,  807. 

Flactures — casks,  etc.,  5. 

luijTmction  —  against  trespass,  846.    See  Tax,  110. 

Ihsuranoe  —  provision  that  agent  shall  be  deemed  agent  of  faiiiied*  90Ql 

Master  and  servant  —  fellow-servant,  45,  621. 

low-bridge,  699. 

negligence  —  foreign  freight  car,  296. 

Municipal  corporation  —  power  to  employ  counsel*  509. 

Negligenoe — when  action  inures  to  third  person,  9SL 
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NOTES  —  Continued. 
V^follahU  Inrti'iwuHt — oertiinty  as  to  amount,  dl.- 

cheek — bjr  agent  —  seal,  841  —  equitable  assignnMBlr  MIL 

Notary  pnbUo —  liability  for  negligence,  148. 

Pardon  —  conditional  —  effect  on  witness,  400. 

Bailroad — fencing  station  grounds,  10. 

8ala — fraud — insolvency,  449. 

Statute—  "spirituous  liquors,"  86. 

Tax — injunction  to  restrain  collection,  110. 

Water  and  water-ooursa — riparian  owner— changes  In  sea  eoast,  916w 

NUISANCK 

1.  Banger  to  only  a  t&w.]    A  powder  magasine  may  be  a  nuisance  although 

it  affects  only  the  plaintiff.    Bhnory  y.  HoMard  Pov)der  Company  (22  S.  C. 
470),  780. 

2.  Joinder  of  actions.]    A  cause  of  action  for  damages  by  a  nuisanoe  may  be 

joined  with  a  demand  for  an  injunction  against  it.    Id  » 

3.  JaiL]    An  injunction  will  not  issue  to  prevent  the  erection  of  a  jail  on  the 

ground  of  nuisanoe.    Burtoett  v.  CommuHoneri  of  Vance  Oounip  (98  N. 
C.  78),  454. 

6ee  Damaobs,  121;  ICabsiaqb,  676;  Mxtnicipal  GoBFOBATioir,  75& 

OBSCENITY. 
Bee  Crimikal  Law,  840. 

OFFICE   AND  OFFICER 
See  Municipal  Corporation,  78S. 

ORDINANCE. 
See  MuBTioiPAL  Corporation,  626;  NBaLiOENOi»  47. 

PARDON. 

Ctoodttloiud— efieot  on  oompetenoy  of  witness.]  A  pardon,  subject  to  levo- 
cation  by  the  govembr  whenever  he  shall  determine  that  the  convict  has 
violated  any  of  the  criminal  laws  of  the  State,  does  not  restore  his  com- 
peten<7  as  a  witness.     Carr  v.  Smith  (19  Tex.  Ct  App.  686),  896. 

PARENT  AND  CHILD.  ' 

Ovlody  of  ohild.]  On  a  proceeding  by  a  father  to  obtain  the  custody  of  his 
hifant  from  Its  maternal  grandparents,  to  whom  he  had  intrusted  it,  the 
eonrt  will  not  grant  the  application  if  it  is  seen  to  be  against  the  interests 
of  the  child,  although  there  was  no  gift  of  the  child,  and  the  statute  enacts 
that  the  father  of  a  minor  shall  have  the  eaatody  of  iL  Janee  v.  DamtA 
(106  Ind.  669),  646. 

Vol.  Lin  — 110 
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PARTITIOK 

JwiMito  la  oonmoB — wXkmwaicm  for  improvMBcute.]  Where  a  widow,  «k 
her  own  expenwy  erected  boildings  on  unimproved  land  belonging  to  her- 
self and  her  infant  children,  which  they  all  enjoyed  together,  she  shonld 
be  allowed  on  partition  for  the  improTemente,  or  the  improred  part  alumld 
be  set  off  to  her.    Bvck  ▼.  JiarHn  (21  S.  C.  590),  708 

PHYSICIANS 
State  board  of  haalth — mandawmw  ]  Under  a  statute  regulating  the  praetiee 
of  medicine  and  surgery,  an  applicant  for  leave  to  practice  who  has  a 
diploma  must  furnish  the  State  board  of  health  satisfactory  proof  that  it 
was  granted  by  some  legally  chartered  institution  in  good  standing.  HM, 
that  the  granting  of  leave  by  the  board  is  discretionary,  and  will  not  be 
enforced  by  mandamus.    State  v.  Oreg&ry  (88  Mo^  128)^  086, 

PLEDGE. 
See  Iksuraitcb,  908. 

PRESUMPTION. 
Of  death.]    See  BynunrcB,  827;  MARRiAas,  268. 

PRINCIPAL  AND  AGENT 
See  Agency;  Surbtt,  418. 

PROMISSORT  NOTE& 
See  Nbootiablb  Instruxbntb,  28L 

RAILROAD. 
1.  DoAy  to  keep  stations  sale.]    A  railroad  company  is  bound  to  make  and 
keep  its  station  platforms  and  the  approaches  safe  for  persons  going  there 
to  receive  or  part  with  passengers.     ffamiUon  v.  Texae  and  Paxiifc  Bail- 
foay  Company  (64  Tex.  251),  756. 

fl.  Fenoing  station  grounds.]  A  railroad  company  is  not  relieved  from  the 
duty  of  fencing  and  making  cattle-guards  at  a  wagon-crossing  by  the  facts 
that  it  is  in  the  company's  yard  in  a  city  and  it  would  be  difficult  to  do  so. 
Greeiey  v.  St.  Paid,  MnneapoHe  a/nd  Manitoba  By.  Co.  (88  Minn.  186),  16. 

3.  Billing  oattle — owners  contributory  negUgenoe.]    Where  horses  get  on . 

an  unfenced  railway  track  and  are  injured  by  a  train,  the  owner's  contribu- 
tory negligence  in  allowing  them  to  escape  is  no  defense.  BwrUngton^ 
etc.,  B,  Co.  V.  WOb  (18  Neb.  215),  809. 

4.  Street  through  yard — horse  railway  through  strast.]    A  public  street  in 

a  town  ran  through  the  yard  of  a  railroad  company.  The  town  authorities 
granted  to  a  street  car  company  the  right  to  lay  and  operate  their  track 
through  that  street.  Hddy  that  the  street  car  company  should  not  h& 
enjoined  from  laying  and  using  their  track  through  the  street  in  the  yard. 
Texae  and  Paeifle  BaUwa/y  Company  v.  Boeedale  Street  BaHheay  Qm^^an§ 
(64  Tex.  80),  789. 

See  Gabbibr,  194,  500,  558,  656;  Fixtubbs^  622;  MAflTBB  ahd  Sbbtaht,  88^ 
292,  616,  691,  842;  Taxation,  758;  Wateb-ooubsb,  581. 
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BEFORMATIOh. 
Ba»  BflBTAKB,  M0. 

REGISTRATION. 
Bee  Djebd,  747. 

BIPARIAN  OWNER. 
Aw  Watbr  ai«d  Watkr-oouboii,  909 

SALE. 

1.  For  pit  liiiiting  d«bt— rvtaining  poMMsion.]    Where  one  sells  penonal 

property  for  the  coDsideration  of  a  pre-existing  debt,  and  for  the  oonTen- 
ience  of  the  parehaser  retains  possession,  snch  retention  is  not  necessarily 
fraudolent  as  against  creditors.    PregnaU  r.  MOUr  (21  S.  C.  886),  684. 

2.  FVaud — Insohrsnoy .  ]    Where  one  knows  himsel  f  to  be  Insolvent,  and  buys 

goods  on  credit,  concealing  that  fact  and  intending  not  to  pay,  and  falsely 
representing  himself  to  be  a  mayor,  the  seller  may  reoorer  the  goods  from 
him.    Dee  Fargu  ▼.  Pugh  (d8  N.  0.  81),  446 

SCHOOLS. 

Refolatioii  that  solioiaxB  shall  oanry  wood.]  A  rule  of  a  public  school,  that 
every  scholar  on  returning  from  recess  shall  bring  in  a  stick  of  wood  for  the 
iire,  is  not  "  needful  for  the  government"  of  the  sohooL  State  v  Board 
^EdueatUm  (68  Wis.  284),  282 

SEAL. 

8ee  Nbgotiablb  Ikstbuicbnt,  881 

SET-OFF. 
Bee  BzaoOTOB  and  ADmNisTKATOR,  278;  Tazatioh,  482. 

SHIP  AND  SHIPPING. 

Biiglitnitloo  —  mortfsge. J    A  vessel,  used  exclusively  in  North   Carolina 

waters,  was  enrolled  under  the  act  of  Congress.    It  was  mortgaged,  and 

.   the  mortgage  was  recorded  in  the  custom  house,  as  required  by  the  act, 

bat  not  registered  as  required  by  the  State  law.    HM,  that  the  recording 

valid.    Lawrenee  v.  Eodgee  (92  N.  C.  672),  486. 


SIDEWALKS. 
Bee  OmnriTrui'iaiiAL  Law,  28;  Municipal  CcmpoRAinoiN,  6I0l 

SLANDER. 
Bee  LiBKL  and  Slandsb. 

SPECIFIC  PERFORMANCE. 

PwUmjUon  of  sol^ioot  of  oontraot.]  The  plaintiff  contracted  to  sell  and  the 
defendant  to  buy  a  leasehold  interest  in  land  to  commence  in  the  future. 
Before  the  day  an  ocean  storm  washed  away  part  of  the  land.  EM,  that 
specific  perfoimaiioe  shofiild  not  be  decreed.  Muguemn  v.  ChmrUnay  (21 
&  a  406),  688. 
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STATUTE. 

1.  ■'DispcMM  of"  —  gMng  aw«sr  Uqnon.]    In  a  statate  piohlbltliig  the  unli- 

censed sale  of  intoxicating  liquors,  the  words  '*  disponing  of  "  include  giv- 
ing awaj.    State  v.  DeuiUng  (88  Minn.  102),  12. 

2.  "  Dmmmar. "    A  merchant,  having  a  fixed  place  of  bnsinees,  and  there  aell- 

ing  a  single  lot  of  goods,  consigned  to  him  from  another  State  and  already 
paid  for  by  him,  to  a  resident  of  the  same  place  is  not  a  "  drummer." 
State  T.  MUler  (98  N.  G.  611).  409. 

3.  "  Spixitaoos  Uquon.'*]    Cider  or  crab-cider  is  not  a  *'  spiritnons  liqnar,"  nor 

of  "  like  nature  as  wine,  ale,  porter  or  beer."    State  t.  Oijwr  (95  W.  Via. 

422),  79. 

J9vid«no«  of  passage.  ^    See  Cokstitutional  Law,  814 

See  Schools,  282. 

STATUTE  OP  FRAUDS. 

1.  Ckmtract  to  miy  lands,  sell,  and  divide  profits.]  An  oral  agreement  by 
which  one  is  to  negotiate  the  purchase  of  land,  and  the  other  is  to  pay  the 
price  and  take  title,  and  when  the  latter  shall  sell,  the  profits  shall  be 
divided  between  them,  is  not  within  the  statute  of  frauds.  Snyder  v.  Wol- 
ford  (83  Minn.  175).  22. 

fl.  Lease  —  debt  of  another.  ]  Where  on  the  assignment  of  a  lease,  the  aadgnee 
orally  agreed  to  assume  the  covenants,  and  pay  the  rent,  this  was  not  a 
promise  to  answer  for  the  default  of  another,  within  the  statute  of  frauds. 
Wotke  v.  Fleming  (108  Ind.  105),  495. 

3.  Perfomianoe  —  oonaideration.]  Where  one  has  rendered  services,  or 
transferred  property,  under  a  contract  voidable  under  the  statute  of  f raadB» 
he  may  recover  the  value  of  the  services  or  property.     Id. 

STATUTE  OF  LIMITATIONS. 

1.  Acknowledgment.]    An  unsigned  memorandum,  found  among  the  maker^s 

papers  after  his  death,  is  not  an  acknowledgment  sufficient  to  take  a  dobt 
out  of  the  statute  of  limitations.     Ah&rorambie  v.  BtUts  (72  Ga.  74),  882w 

2.  Trustee.]    Managers  of  a  savings  bank  are  trustees  for  depositors,  and  iha 

statute  of  limitations  does  not  run  against  a  claim  of  injury  by  Bflgleet  on 
their  part.     Wmame  v.  McKay  (40  N.  J.  Eq.  [13  Stew.]  183)»  m., 

STOCJK. 
See  Aanojx,  866 

STREET. 
See  Railboad,  783. 

SURETY. 

X  OondlHoiud  delivery  ot  bond.]  Where  a  surety  on  a  bond  gt^en  to  Hia 
State  as  security  for  a  bank  depository  signs  it  before  another  soiety, 
whose  name  precedes  his  in  the  body  of  the  bond,  bat  is  forged  thereto  in 
the  signature,  and  where  the  name  of  the  same  person,  as  weU  as  that  of 
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another  whote  naAe  appeus  before  that  of  the  oomplalning  snretj  in  the 
body  of  the  bond,  appears  as  being  signed  to  an  affidayit  that  they  wexe 
worth  a  certain  snm,  but  in  fact  their  nameewere  forged  to  it;  and  where 
the  complaining  sozety  intrusts  the  bond  to  the  president  of  the  bank  aa 
an  escrow,  not  to  be  delivered  to  the  State  nntil  these  sureties  execute  it, 
but  the  president  doee  deliTer  it  to  the  governor  who  is  the  obligee,  the 
eomplainhig  surety  is  liable  thereon.    MatkU  v.  Morgan  (72  Oa.  517),  847. 

fl.  Oontilbiition  between  sarettea  —  evideace.]    In  an  action  by  an  apparent 
pzindpal  against  an  apparent  surety  on  a  sealed  note  for  contribution,  evi- 
dence is  competent  to  diow  that  both  were  principals.     WHUami  v.  Olenn 
02  N.  C.  2G8),  416. 

SUHFACE  WATER. 
S$$  M mncBPAL  Cobfobation,  279, 299;  Watsb  ahd  WAnBa-oofOBOi^  681. 

SURROGATE. 
See  GONBTrrunoNAii  Law«  161. 

TAXATION. 

1.  BqiiaUty  and  imlfeimitY*]  A  law  imposing  a  tax  on  owners  of  deeping 
cars  for  running  them  over  the  railway  of  another,  but  exempting  the  act 
of  running  the  same  kind  of  cars  over  the  road  of  the  owners  of  the  cars, 
is  unconstitutional.    FuOman  Palace  Car  Co.  v.  SioAe  (64  Tex.  274),  758. 

&  Ii^anotion  to  restrain  coDeoting  of  illegal  tax.    At  the  suit  of  one  or  more 

dog-owners,  on  behalf  of  themselves  and  all  other  dog-owners  in  the 

county,  an  injunction  may  issue  to  restrain  the  collection  of  a  dog- tax  on 

the  sole  ground  of  illegality,  in  order  to  prevent  a  multiplicity  of  suits. 

WiOiame  v.  County  Cottrt  (26  W.  Va.  488),  94. 

8.  Sot^sflF— ^  debt"]  A  tax  is  not  a  "  debt,"  and  in  an  action  by  a  municipal 
corporation  to  enforce  a  tax,  the  defendant  may  not  set  off  or  counter- 
claim, either  in  law  or  equity,  a  debt  due  him  from  the  corporation.  Oat* 
Ung  V.  Commieeionere  of  Carteret  (92  N.  C.  586),  482. 

TELEGRAPH. 

1.  Bfiatake  of  dark  in  oonreoting  mistake  of  sender.]    A  telegraph  company 
is  not  liable  for  a  mistake  of  its  clerk  in  endeavoring,  at  the  request  of 
he  sender,  to  correct  a  mistake  in  the  written  message.     Western  Union 
Tel.  Co.  V.  Foeter  (64  Tex.  220),  754. 

^  NegUgenoe — fidl  of  wires.]  A  telephone  company  is  liable  for  an  injury 
to  a  traveller  caused  by  the  fall  of  wires  on  a  street,  although  the  fail 
was  occasioned  by  ice  produced  by  water  thrown  upon  them  by  the  fire- 
department.    JReMiY.  OUy  of  MtnneapoUs {S»  mioL  480),  0% 

Bee  Contract,  684. 

TENANTS  m  OOlfMON. 
See  FAMwnxm,  708. 
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TRIAL. 

OompeUlag  plttaXtS  to  walk.]  On  the  trial  of  an  aetion  for  peimial  inJaziM, 
the  unoontradicted  proof  showing  that  since  receiying  them  the  plaintiff 
walked  lame,  the  court  commits  no  error  in  xef  using  to  compel  him  to 
walk  across  the  court-room  in  presence  of  the  Jiuj.  Ma^fUld  v.  8L  Pmd 
md  DuMh  R  Oa.  dS^  Blinn.  180),  14 

TROVER 
8te  Action,  355. 

USURY. 

Ooiritnhwtona — jntrsat  on  adTanoaa — oontraot— ooiisldsntioii.J  In  een* 
sideration  of  advances  by  plaintiff,  who  were  cotton  factors,  defendant 
agreed  to  repay  the  advances  with  ten  per  cent  interest,  and  also  to  ship 
to  plaintiffs  two  hundred  bales  of  cotton,  to  be  sold  on  commissions,  and 
falling  so  to  do,  to  pay  commissions  for  every  bale  deficient.  SM  not 
ttsuriotts,  and  supported  by  a  sufficient  consideration.  Norwood  v.  /Iwtt- 
IMT  (22  8.  C.  807),  717. 

See  Bakxs,  lia 

VENDOR  AND  PURCHASEa 

Failnreof  title  of  part — mistake.]  Where  there  is  a  contract  for  sale  o€ 
several  adjoining  parcels  of  land  for  an  entire  sum,  with  general  WBrranty 
of  title,  and  the  purchaser  is  evicted  from  a  portion  for  want  of  title,  he 
may  hold  the  remainder  and  have  proportionate  abatement  or  compensa- 
tion, although  there  was  a  mutual  mistake  as  to  the  title.  Buteker  v. 
Petonon  (26  W  Va.  447),  89. 

WAREHOUSEMAN. 

Biaoiipt— transliBr  of  titla.]  Where  a  warehouse  receipt  runs  to  the  bailor 
personally,  and  is  not  negotiable  in  form,  the  bailor  may  not  effect  a  trans- 
fer of  the  title  by  mere  delivery  of  the  receipt  without  the  consent  of  the 
warehouseman.     Oiil  v.  jFVanJb  (^2  Oreg.  507),  878. 

WATER  AND  WATER-COURSE. 

1.  Boondary  —  miU-race.]    Where  one  conveys  to  another  by  deed  lands  on 

both  sides  of  a  mill-race,  in  two  separate  parcels,  describing  each  by 
metes  and  bounds,  separately,  and  bounding  on  the  "  edge "  or  "  lines " 
of  the  race,  no  part  of  the  bed  of  the  race  passes  by  the  grant.  Oarter  t. 
Chesapeake  and  Ohio  li.  Co.  (26  W.  V.  644),  116. 

2.  Sea  coast  —  riparian  owner — changes  in  coast]    The  plaintiff  owned 

land  on  the  sea  coast  at  Far  Rockaway,  Long  Island.  Several  miles  east 
of  his  land  was  the  island  of  Long  Beach,  bounded  on  the  east  by  an  inlet 
from  the  ocean  to  Hempstead  bay.  Between  1885  and  1860  the  beach 
flam  opposite  the  island  to  the  west  of  plaintiff's  land  was  overflowed  and 
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ivifehed  away,  and  ban,  shoali;  and  islaada  were,  fonned  and  oooetanUT^ 
ebanglng.  By  sadden,  violent  and  frequent  changes  the  inlet  moved  to 
the  west  of  the  plaintiff's  land,  and  a  continnous  bar  was  formed.  About 
1869  the  inlet  closed  ap  and  the  original  one  reopened,  leaving  a  continu- 
ons  beach  to  the  west,  with  a  lagoon  inside  of  it  running  across  the  plain- 
tiiPs  land.  ffOd,  that  tl^  title  to  that  beach  was  in  the  plainUff.  Mulrp 
V.  ITarUm  (100  N.  T.  486),  006. 

S.  Ikiiiiiiotion.]  The  plaintiff,  keeper  of  a  seaside  summer  hotel,  was  entitled 
to  the  beach  in  front  of  hi&  premises,  to. which  visitors  resorted  for  bath- 
ing and  air.  The  defendants  setting  up  title,  intruded  thereon  and  under- 
took to  get  possession,  and  threatened  litigation.  One  of  them  was  of 
no  pecuniary  responsibility.  HM,  that  an  action  to  quiet  title  and  for 
an  injunction  would  lie.     Id. 

3.  Sufaoe  water — obstruction  by  railroad.]  A  railroad  is  not  liable  to  a  land- 
owner for  an  injury  by  an  overflow  of  surface  water  occasioned  by  the 
road-bed  skillfully  constructed.  AbboU  v.  Kanmu  OUy^  8t.  Jo§eph  and 
CouneU  Bluffs  B.  Ch,  (88  Mo.  271),  581. 

-     See  Drbd.  j24. 

1.  Ohild  onttUd  —  estoppal  by  piobate.]  A  child  and  heir  at  law  of  a  tes- 
tator, for  whom  his  father  has  by  mistake  failed  to  provide  by  the  will, 
but  who,  being  of  full  age,  has  appeared  in  proceedings  resulting  in  a 
Judgment  establishing  the  will,  cannot  recover  land  thereby  devised. 
Newman  v.  WaUrman  (68  Wis.  613),  810. 

&  Dwiae  lor  Mfc  nwnafndar— remalnrtwinan  dying  In  life-time  of  tenant] 
On  devise  to  M.  for  life,  remainder  to  G.  in  fee,  dying  during  the  life- 
time of  M.,  the  estate  descends  to  M.*s  heirs.  ISng  v.  8eogg%n{92  N.  C. 
W),  410. 

t.  Bzeonlory  devise  Umited  after  foe.]  F.  died  In  1791,  leaving  a  will  de- 
vising lands  to  his  wife  for  life,  with  remainder  to  his  son  D.,  his  heirs 
and  assigns  forever.  He  devised  other  lands  to  his  son  H.  The  will  Rub- 
sequently  provided  if  either  of  his  sons  should  die  "seised  of  the  estate 
hereinbefbre  bequeathed,"  or  any  part  thereof,  without  lawful  Is^ue,  that 
*   then  the  estate  of  him  so  dying  seised  hereby  bequeathed  shall  descend  to 

'  the  other.'*  The  widow  having  died,  D.  took  possession  and  died  intestate, 
without  issue  and  in  possession.  Held,  that  at  common  law  D.  had  an  ab- 
solute power  of  disposition,  the  limitation  over  was  void,  and  D.  took  ab- 
solute Uile.     Van  EamA  v.  OampbeU  (100  N.  Y.  287),  166. 

C  liSgiwy— not  oharged.]  Where  a  will  devises  land  to  A.,  and  provides 
that  B.  "shall  have  her  support  out  of  the  land," the  legaipyiB  not  a 
ehaige  o   the  land.     Oraif  v.  Weet  (98  N.  C.  442),  462. 

See  Marsiaob,  402. 

WITNESS. 
Bee  Pardon.  885. 
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As  attwjniO    8te  Attosnbt,  898. 

WOBD0. 
'*anlag«.'^    See  CowrsLAcr,  907. 
"  ]>»U. "]    iSto  Taxation,  483. 
«*DispoM  oC"]    ^  Statiptb,  19. 
MDnmunAr."]    See  Statttb,  409. 
MBte  own  pramiMS.'^    ^S^  Crikinai*  Law,  479l 
« iMlnimaiit  in  the  Mitim  oL^]    See  Mortga«b,  OS. 
**  Judge."]    See  Constitdtioiiai^  Law,  101. 
ciAwfol  rate."]    iSm  Intbrbst,  845. 
**  Noedfal  for  the  goTmaMnt"]    iSsd  9rATDTB»  989l 
**  Spirituous  liquors."]    Bee  Statutb,  79. 
•'Support.'']    See  OorrnuLor,  ^SS. 
•'Tskiiig.'']    See  Gbdcihal  Law,  280. 
*  Wagon."]    See  ExBCcnoN,  707. 
«  WMriag  appwsL"!    See  Esatcmum,  bJL 
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